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TH  E  Word  Verdl£l  Is  derived  from  the  tw.  Latin  words  ve- 
ritatis  diBuvi, 
Cofts  and  damages,  which  might  very  well  have  been  treated 
of  under  this  title,  have  been  treated  of  under  the  titles  Cojls  and 
Damages. 

The  remaining  Matter,  which  appertains  to  this  Title,  (hall  be 
ranged  in  the  following  Order. 

A)  Of  a  Verdia:  de  bene  EJfe. 

B)  Of  a  Privy  Verdid. 

C)  Of  a  General  Verdia. 

D)  Of  a  Special  Verdid. 

E)  Of  the  Province  of  the  Court  where  a  Special 
Verdidl  is  found. 

F)  Of  a  Verdid:  in  which  the  Jurors  did  not  all 
agree. 

G)  Of  the  Power  of  the  Jury  to  depart  from  a 
General  Verdidt,  after  it  is  given  in  open  Court. 

H)  In  what  Cafes  a  Verdid:  is  bad,  on  account  of 
Mifbehaviour  in  one  or  more  of  the  Jurors. 

I  )  In  what  Cafes  a  Verdid:  is  bad,  on  account  of 
Mifbehaviour  in  one  of  the  Parties. 

K)   Of  a  Verdict  upon  an  informal  or  immaterial 
Ifllie. 

L)  Of  a  Verdia  upon  an  Iflue,  Part  of  which  is 
infenfible  or  infufficient. 

M)  Of  a  Verdia  which  does  not  find  all  that  is  in 
Iflue. 
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(N)  Of  a  Vcrdid  which  finds  a  Thing  that  is  not 

in  Ifllie.    ♦ 
(O)  Of  a  Vcrdidt  which  varies  from  the  Iffue. 

1.  In  an  Acllon  oi  Ajfumpfit. 

2.  In  an  Adion  upon  the  Cafe. 

3.  In  an  A£tion  of  Covenant. 

4.  In  an  Adion  of  Debt. 

5.  In  an  Adion  of  Ejcdment. 

6.  In  an  Action  of  Replevin. 

7.  In  an  Action  of  Trefpafs. 

8.  In  divers  other  Adions. 

9.  In  a  criminal  Profecution. 

(P)  Of  a  Verdidl  where  the  Words  Modo  et  Forma 
are  ufed  in  the  Traverfe  upon  which  Iflue  is 
joined. 

(  Q^)  Of  a  Verdia  which  does  not  find  the  Matter 
in  Iflue  with  Certainty. 

(R)  Of  a  Verdidl  which  does  not  find  the  Matter 
in  Iffue  exprefsly. 

(S)  Of  a  Verdid  which  finds  a  Matter  in  a  Foreign 
County. 

(T)  Of  a  Verdid  which  is  contrary  to  a  Matter  of 
Record. 

(U)  Of  a  Verdid  which  is  contrary  to  a  Matter  of 
Eftoppel. 

(W)  Of  a  Verdid  which  is  contrary  to  fomething 
that  is  confeffed,  or  not  denied,  in  the  Pleadings. 

(X)  What  Omiffion  in  the  Pleadings  is  cured  by  a 
Verdid. 

(Y)  What  Miftake,  or  Omiflion,  in  the  Copy  of  the 
Iffue  delivered  is  cured  by  a  Verdidt. 

(Z)  Of  divers  Things,  which  did  not  fall  properly 
under  ;iny  of  the  foregoing  Heads. 

(A)  Of  a  Verdid  de  bene  EJfe, 

■rown  I F  the  judge,  before  whom  a  caufe  is  tried,  have  a  doubt  as  to 

Meth.  13.  1  the.propriety  of  finding  a  verdid,  he  may  dired  the  jury  to  find 
one  d«  bene  ejfe  ;  which  verdid,  if  the  court  (hall  be  of  opinion 
that  a  verdid  ought  to  have  been  found,  fliall  ftand. 

If 


tt  an  a£lIon  of  debt  be  brought  againft  a  hufband  and  wife,  and  Bro.Pioteft. 
i^t  tlir;  trial  of  the  caufe  the  wife  make  default,  and  a  protciStion  P^'  i°* 
he  call  for  her,  the  judge  may  diredft  the  jury  to  find  a  verditt  de 
tene  ejje ;  which,  if  the  protetStion  be  difallov/ed  by  the  court,  fliall 
ftand. 

(B)  Of  a  Privy  Vefdia:. 

A  Privy  verdi£l:  is  fo  called  ;  becaufe  what  is  thereby  found  ouglit  iinft.zit. 
■^^    to  be  kept  fecret,  until  a  verdldl  is  given  in  open  court. 

A  jury  may  find  differently  by  a  verdi£l  given  in  open  court  i  Inft.  3a7» 
ifrom  what  they  found  by  a  privy  verdift.  Moor,  33. 

The  jury,  who  by  a  privy  verdi6l  had  found  for  the  defendant,  Plowd.  ait. 
did  by  a  verdi£l  given  in  open  court  find  for  the  plaintiff.     Both  l^"^"!"*  ^' 
verdifts  being  returned  upon  the  pojiea,  it  was  holden  that  the  Dyer,  aiV. 
Jatter  fliould  (land :  and  by  the  court-— The  verdi£l  given  in  open 
court  is  the  binding  verdidl,  the  other  being  only  allowed  for  the 
eafe  of  the  jury. 

it  is  \n  cne  book  laid  down,  that  a  privy  verdi£b  Cannot  be  given  i  inft.  247. 
in  a  cafe  of  life  or  member. 

It  two  other  books  it  is  laid  down,  that  a  privy  verdift  cannot  Raym.  igf. 
be  given  in  a  cafe  of  felony;  becaufe  the  jury  are  diredied,  and  f^V*  ^^^' 
ought,  in  fucb  cafe,  to  look  upon  the  prifoner  when  they  give  iVentr.07. 
their  verdidL 

But  it  is  in  thefe  books  faid,  that,  wherever  the  perfonal  ap-  Raym.  19^. 
pearance  of  the  defendant  is  not  neceflaryj  the  jury  may  give  a  R"/'-^^'^- 
privy  verdidl,  and  that  it  is  ufual  fo  to  do.  i  Ventr.  97. 

In  an  infot-mation  for  a  mifdemeanour  the  jury  had  given  a  privy  R^ym.  193* 
verdi£t.     The  verdift  afterwards  given  in  open  court  was  upon  ^''/- Lad- 

I-111I  *  fingnam. 

this  account  objected  to  ;  but  it  was  holden  to  be  good.  1  Ventr.  97. 

[If  the  judge  hath  adjourned  the  court  to  his  own  lodgings,  and  3  Bi.  Com. 
Inere  receives  the  verdicl,  it  is  z  publick  and  not  ■Bl  privy  verdiil.j     277* 
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(C)  Of  a  General  Verdid. 

General  verdi£l  is  fo  called  ;  beeaufe  the  whole  mattei:  in  ifTue 
is  thereby  found  generally. 

If  the  venue  in  an  aflion  of  afTault  and  battery  be  laid  in  the  aRoU.  Abr. 
parifh  of  y^.,  the  jury  (hall  not  be  received  to  fay,  that  the  de-  ^94-  u. 
fendant  is  not  guilty  in  the  parifh  of  A.y  for  the  jury  mud  either  ^ '  ^* 
find  the  whole  matter  in  ifTue  fpeclally,  or  they  muft  find  gene- 
rally that  the  defendant  is  or  is  not  guilty. 

The  jury  may  in  any  cafe,  if  they  will  take  upon  themfelves  i  Inft.  22S. 
the  knowledge  of  the  law,  find  a  general  verdict :  but  it  is  in  fome  4  ^^P-  5+' 
cafes  dangerous  for  them  fo  to  do  ;  for  if  they  miftake  the  law, 
they  run  themfelves  into  the  danger  of  an  attaint.     It  is  therefore 
the  fafcr  way,  for  the  jury  to  find  a  fpecial  verdidl  in  a  cafe  which 
appears  to  them  doubtful. 


4  Qcrtiift/ 

(D)  Of  a  Special  Verdld. 

A   Special  verdidt  is  fo  called  ;  becaufe  fome  matter  of  facl  Is 
^*     thereby  found  fpeclally. 

The  defign  of  a  fpecial  verdi6l  is  to  fubmit  fome  queftion   of 
law,  which  arifes  upon  the  matter  of  faiSl  found  fpccially,  to  the 
confideralion  of  the  court. 
r,ro.  Verd.         It  feems  to  have  been  always  holden,  that  if  the  general  iffue 
pi.45.pi.56.  be  pleaded,  the  jury  may  find  a  fpecial  verdi£l. 
pi.85. 

Bro.  Vcrd.         It  is  laid  down  in  two  books,  that  if  an  iflue  be  joined  upon  a 
pi-45-  fpecial  plea,  the  jury  cannot  find  a  fpecial  verdict. 

Dyer,  117. 

ilnft.226,        But  it  is  laid  down  in  another  book,  that  although  there  be 
227-  cafes  to  the  contrary,  it  is  fettled,  that  the  jury  rnay  find  a  fpecial 

verdicl  as  to  the   matter  in  ifllie  upon  a  fpecial  plea ;  for  that  a 
queftion  of  law  may  as  well  arife  in  fuch  cafe,  as  where  the  ge- 
neral iflue  is  pleaded. 
9  Rep.  T2.         And  in  another  book  it  is  faid  to  have  been  holden,  that  in  all 
Do.vman's     pleas  of  the  crown,  and  in  every  civil  aftion,  whether  it  be  real, 
"'*'•  perfonal,  or  mixed,  in  which  an  iffue  is  joined  betwixt  the  king 

and  a  party,  or  betwixt  party  and  party,  the  jury  may  find  a  fpecial 
verdidl. 
ilnft.  223.        It,  is  faid,  that   the  court  cannot  refufe  to  receive  a  fpecial 
9  Rep.  12.     verdift,  provided  the  matter  fpecially  found  be  pertinent  to  the 
iflue ;  for  that  the  jury  have  a  right  to  find  fuch  verdi£t  in  every 
cafe  which  appears  to  them  doubtful, 
ilnft.  228.        But,  although  the  jury  may  find  a  fpecial  verdlQ  in  every  cafe 
yaugh.145.  •which  appears  to  them  doubtful,  it  is  not  neceflary,  even  for  their 
lAoi!^*^'"'    O'^vn  fafety,  to  do  this  in  every  fuch  cafe.     For  if  the  judge  before 
Foft.256,     whom  the  caufe  is  tried  take  upon  himfelf  to  determine  the  quef- 
^57-  tion  of  law,  concerning  which  the  jury  doubt,  and  direft  them  to 

find  a  general  verdiiSl,  they  may,  without  danger  to  themfelves, 
find  fuch  verdi£l:. 
2  H.  H.  If  upon  the  trial  of  a  perfon  indi£led  for  murder  ic  appear,  that 

P.  c.  303.     at  tj^g  time  of  the  homicide  he  was  infane,  the  jury  may,  upon 
•  279-     being  informed  by  the  judge  that  an  infane  perfon  cannot  be  guilty 
of  murder,  it  being  a  maxim  of  law  that  crimen  non  contrahitur  mfi 
voluntas  fit  nocendi,  find  a  general  verdiil  of  not  guilty. 
2  H.  H.  If  upon  the  trial  of  a  perfon  indi£led  for  murder,  the  judge 

^ u    1°'^'    ^^  upon  all  the  circumftances  of  the  cafe  of  opinion,  that  the 
Foft.Vol  '  homicide  is  juftifiable,  the  jury  may  find  a  general  verditl  of  not 
guilty. 

If  upon  the  trial  of  a  perfon  indi£ted  for  murder,  the  judge  be 

upon  all  circumftances  of  the  cafe  of  opinion,  that  the  homicide 

amounts  to  manflaughter,  the  jury  may  find  a  verdidl  of  man- 

flauglner.  / 

Ld.  Raym.        It  is  faid,  that  if  the  jury  are  diflatisfied  with  the  determination 

'^94-  of  the  judge,  as  to  the  queftion  of  law  concerning  which  they 

457.'      '     doubt,  they  are  not  obliged  to  follow  his  direction,  but  may  find 

a  fpecial 
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a  rpecial  verdi£l:.  But  tt  is  likewife  faid,  that  the  jury  will,  If 
they  are  well  advlfed,  find  a  gv",neral  verdidl,  In  every  cafe  wherein 
the  judge  determines  the  queftion  of  law  concerning  which  they 
doubt,  and  direcls  them  to  find  fuch  verdi£l. 

Nor  are  they  in  fuch  cafe,  although  the  judge  ftiould  be  miflaken,  i  Imt.  227, 
liable  to  an  attaint;   for  as  it  is  only  faid,  that  the  Jury  are  liable  to  4  R^p-  54-« 
an  attaint^   where  they  ivill  take  upon  themfelves  the  knowledge  of  the 
law  and  mijlake  the  law,  it  follows,  that  they  are  not  liable  thereto, 
when  they  find  according  to  the  dire6lion  of  the  judge. 

Tlis  minutes  for  a  fpecial  verdidi  are  to  be  approved  of  by  the  2  Liii.  Abr. 
judge;  it  being  his  province  to  take  care  that  the  queftion  of  law  79»-F' 
be  fairly  ftated,  and  they  ought  to  be  delivered  to  the  jury  before 
they  find  the  verdi6l. 

If  this  be  not  done,  the  jury  may  find  a  general  verdl£l  with-  aLili.  Abr, 
out  incurring  the  danger  of  an  attaint.  79°-  W* 

The  minutes  for  a  fpecial  verdi6l  intended  to  be  found  ought 
to  be  figned  by  one  of  the  counfel  for  each  party. 

But,  if  all  the  counfel  for  one  of  the  parties  refufe  to  fign  the  2Lill,Ahr. 
minutes  for  a  fpecial  verdift,  the  judge  may  direfl  the  jury  to  find  793'  G. 
one  from  the  minutes  as  figned  by  one  of  the  counfel  for  the  other 
party. 

It  is  Lhe  duty  of  the  party,  at  whofe  inftance  a  fpecial  verdlcH:  was  2  Llli.  Abr. 
found,  to  draw  it  up  from  the  minutes :  but  either  of  the  parties  790'  £• 
may  draw  it  up  ;  and  if  one  of  them  do  this,  and  the  other  negle£t 
to  pay  his  fliare  of  the  expence,  the  court  will  not  hear  counfel 
for  him  when  the  verdift  is  fet  down  for  argument. 

If  a  fpecial  verdict  be  not  drav.m  up  according  to  the  minutes,  2LIII,  Abr, 
as  figned  and  approved  of  at  the  trial  of  the  caufe,  the  court  may  79°-  O* 
order  it  to  be  amended  from  the  minutes. 

If  the  queftion  of  law  be  not  properly  ftated  in  a  fpecial  verdldt,  mj, 
and  the  verdi£t  cannot  be  amended  from  the  minutes,  as  figned 
and  approved  of  at  the  trial  of  the  caufe,  the  court  may  order  it 
to  be  amended  from  the  notes  of  the  judge  before  whom  the 
caufe  was  tried. 

It  is  in  one  book  laid  down  generally,  that  the  court  may  order  iVAlAhu 
a  fpecial  verdiil  to  be  amended,  from  the  notes  of  the  judge,  in  797*  H. 
fuch  manner  as  to  bring  the  queftion  of  law  properly  before  the 
court. 

It  is  in  anotlier  book  laid  down,  that  the  court  may  order  a  fpe-  =  "ic.)).  Abr. 
cial  verdidl  to  be  amended  as  to  a  matter  of  fa^l,  from  the  notes  of  T^^-  P^'  ^^' 
the  judge  before  whom  the  caufe  was  tried. 

In  an  a£l:ion  of  trover  it  was  found  by  a  fpecial  verdlcfl,  that  Ser.  51;^, 
the  defendant,  who  was  a  confiderable  farmer,  did  annually  buy  5i+-  Mayo 
and  fell  for  gain  divers  large  quantities  of  potatoes,  and  the  quef-   rAs'to  fhe 
tion  fubmitted  to  the  court  was,  whether  he  was  a  trader  within  amending  of 
the  meaning  of  any  ftatute  of  bankruptcy  ?     The  court  inclined  '^p^'^'^'  \^'^' 
to  be  of  opinion,  that  he  was  :  but  a  doubt  arofe,  whether  it  was  rllra 
not  neceflary  for  the  jury  to  have  found  the  quantity  of  potatoes  torn.  i.  pa^ 
which  the  defendant  did  annually  buy  and  fell,  that  the  court  '59>'6o'J 
might  be  better  able  to  judge,  how  far  he  fought  his  living  by 
buying  and  felling.     Pratt^  Ch.  J.  did  not  think  it  neceflary,  that 
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this  quantity  fliould  be  found ;  it  being  In  his  opinion  fufficient, 
if  the  defendant  did  in  any  degree  fcek  his  livirTp;  by  buying  and 
felling.  Eyrey  J.  and  Fortefcucy  J.  being  of  a  different  opinion,  the 
caufe  was  adjourned.  A  motion  was  afterwards  made,  upon  an 
affidavit  of  the  quantity,  which  was  at  the  trial  of  the  caufe  proved 
to  have  been  annually  bought  and  fold,  that  a  "venire  facias  dc  novo 
might  be  awarded.  This  was  not  awarded:  but  the  fpecial  ver- 
dict was  ordered  to  be  aniendeil  as  to  this.  The  reporter  adds, 
that  it  was  fo  amended  ;  and  that  at  another  day  judgment  was 
given  for  the  plaintiff. 

It  feems,  however,  to  be  the  better  opinion,  that  the  court  cannot 
order  a  fpecial  verdidl  to  be  amended  as  to  a  matter  of  fact. 
iLili.Abr.        It  is  in  one  cafe  laid  down,  that  if  the  proper  facls  are   not 
790.  D.        found  by  the  fpecial  verdi£t,  the  court  will  not  hear  the  qutdion 
'^^'     *        of  law  argued;  becaufe  no  judgment  can  be  given  upon  the  ver- 
di£l  J  but  will  award  a  venire- j\iclas  de  navoy  that  the  proper  facls 
may  be  found, 
a  L'lii.  Abr.       In  another  cafe  it  is  laid  down,  tliat  if  a  proper  fact  be  omitted 
71)1.  B.        j^  ti^g  minutes  for  a  fpecial  vcrdidt,  the  court  cannot  order  the 
verdicl  to  be  amended  as  to  this,  although  the  couufcl  for  both 
parties  confent  thereto  -,  for  that  this  would  amount  to  making  a 
new  verdi£l  as  to  that  fadt  by  the  court  and  counfel.     It  is  added, 
that  the  court  will  in  fuch  cafe  award  a  venire  facias  de  novo. 
Giib.  Eq.  In  another  cafe  it  is  laid  down,  that  a  fpecial  verdicl,  in  which 

Rep.  255,  tiie  jury  have  omitted  to  find  a  proper  fact,  is  not  good  •,  for  that 
Lodge  r.  ^^  court  will  never  determine  the  queftiou  of  law,  uulefs  every 
Jennings.      proper  fact  be  found  by  the  jury. 

The  opinion,  that  the  court  has  no  power  to  amend  a  fpecial 
verdlft  as  to  a  matter  of  fa61;,  is  moreover  con  {ivrned  by  divers 
cafes  :  in  which  it    is   laid  down,  not    only  that    every   proper 
fa£t  muft  be  found  by  the  jury,  but  alfo  that  it   mud  be  found 
exprefsly ;  it  not  being  fufTicient  for  the  jury  to  find  evidence  or 
circumftances,  from  which  the  court  may  fairly  infer  a  fa6l. 
Noy,  147.         The  matter  in  ilTue  was,  whether  J.  5.  had  refigncd  a  benefice 
Fol'^es'*       ^°  ^  bifliop.     The  jury  found  an  inflrument,  under  the  feal  of-the 
bifhop,  upon  which  there  was  an  indorfement  that  J.  S.  did  re- 
fign  the  benefice  to  him,  and   that  he  accepted  the  refignatiouo 
The  verdict  was  holden  to  be  bad  ;  becaufe  it  did  not  find  ex- 
prefsly, that  J.  S.  had  refigned  the  benefice. 
J^RoU.  Abr.       An  eflate  having  been  granted  by  copy  of  court  roll  to  three 
tVi  ^'        perfons  for  their  lives,  the  matter  in  ilTae  was,  whether  a  heriot 
v/as  by  the  cuftom  of  the  manor  due  upon  the  death  of  one  of 
them.     The  jury  found,  that  the  cuflom  of  the  manor  did  not 
warrant  the  granting  of  an  eflate  for  three  lives.     The  verdi£l  was 
holden  to  be  bad ;  becaufe  it  only  found  argumentatively,  that  a 
heriot  ought  not  in  the  prefent  cafe  to  be  paidj  whereas  the  jury 
ought  to  find  every  hCt  e::prefsly.     ' 
2  Roll.  Abr.       If  the  matter  in  ifTue  be,  whether  an  eflate  may  by  the  cuflom 
J93_.  S.        of  a  manor  be  granted  by  copy  of  court  roll  for  two  lives,  and  the 
P  ■  "■  jury  find,  that  an  eflate  may  by  the  cuflom  of  the  manor  be  grant- 

ed for  three  lives,  the  verdict  is  bad  j  becimf?  it  is  only  argu- 
mentative 


mentative  to  fay,  that,  inafmuch  as  a  greater  cftate  may  by  the 
cultom  of  the  manor  be  granted,  a  Jefs  one  may. 

If  the  confequcnce  of  the  verdi6l  upon  an  indiclm.ent  may  be  n  Mod. 
Corporal  punilliment,  every  proper  faft  mufl  be  found  exprefsly ;  ^-^;   ^" 
It  not  beuig  fumcient  for  the  jury  to  nnd  either  evidence  or  cir- 
cumftances,  from  which  the  court  may  fairly  infer  a  £z£t. 

(E)  Of  the  Province  of  the  Court  where  a  Special 
Verdi6t  is  found. 

TF  the  jury,  after  finding  a  fa£l  fpecially,  take  upon  themfelves  tiRep.  lo. 
■■    to  draw  a  conclulion  not  warranted  by  law,  the  court  ought  ^''''i'l'e's 
not  in  giving  judgment  to  pay  any  regard  to  the  conclufion  of  the 
jury  ;  becaufe  they  ought  not  to  have  drawn  fuch  conclufion. 

If  the  ilTue  in  an  afTize  be,  whether  there  is  a  feifm,  and  the  Bro.  V«rdi 
jury  after  finding  fome  facl  fpecially,  conclude  with  faying   that  P''4«- 
this  amounts  to  a  feifin,  the  court,  without  paying  any  regard  to 
the  conclufion  of  the  jury,  will  judge  whether  the  faci  found  do 
amount  to  a  feifin. 

In  an  a<£lion  againft  an  executor,  the  iiTue  was  whether  he  had  Dyer,  36-5. 
aflfets  in  his  hands.     The  jury  found,  that  the  defendant's  tefta-  •^"°"' 
tor,  in  a  leafe  granted  by  him,  had  referved  a  rent  to  himfelf,     '^  '  ^^' 
his  heirs  and  aiTigns,  and  that  the  defendant  had  received  the  rent 
from  the  tim.e  of  his  teftator's  death ;  and  they  concluded  with 
faying  thr.t  tliis  is   aflets.     The  court  held   the  conclufion   to  be 
void  ;  becaufe  it  appeared  from  the  fa6l  found,  that  the  rent  ran 
with  the  reverfion,   and  confequently  that,  as  it  did  not  belong  to 
the  executor,  but  to  the  heir,  it  was  not  afTets. 

If  the  jury  find  a  deed  fpecially,   they  ought  to  find  it  ifi  hac  Vaugh.  77, 
verboy  and  not  to  find  what  they  judge  to  be  the  fubftance  of  the  Rowe  v. 
deed,  that  the  court  may  have  an  opportunity  of  infpe£ling  the      ""''"8'^°''- 
deed,  in  order  to  put  a  conflruclion  thereupon:  bur,  if  the  deed 
be  loll,  it  is  the  duty  of  the  jury  to  find  the  fubftance  thereof,  in 
cafe  this  be  proved. 

The  court  will  never  entertain  a  doubt,   concerning  any  thing  5  R?p.  t^-^ 
that  is  not  fubmitted  to  their  confideration  by  a  fpecial  verdict ;  Goodaira 
but  will,  on  the  contrary,  intend  every  thing  which  can  be  fairly 
intended,  in  order  to  fupport  the  verdi6l. 

The  queftion  fubmitted  to  the  court  by  a  fpecial  verdlft  was,  Cro.ja.  63. 
whether  the  refignation  of  a  donative  to  the  donor  be  good ;  but  ^^'^^^'''^ 
it  was  not  found  that  the  donor  hail  accepted  the  refignation.     It  Hob.  %(>'u 
was  holden,  that  the  acceptance  of  the  refignation  ihould  be  In- 
tended :  and  by  the  court — The  quellion  fubmitted  to  our  confi-» 
deration  is,  whether  the  refignation  of  a  donative  to  the  donor  be 
good  j  and  we  will  never  entertain  a  doubt  as  to  any  thing  whereof 
the  jury  have  not  doubted. 

In  an  a£lion  of  ejeBionefirmte  the  jury  found,  that  the  premifes  Cro.  Car. 
in  queftion  were  granted  by  letters  patent  of  King  Henry  the  *-•  ^''^'^ 
Eighth,  and  they  concluded  with  faying,  that  if  the  court  (hall  be  ^*    ° 
of  opinion  that  the  ktters  patent  are  good,  then  they  find  for  the 

B  4  defendant ; 


defendant  -,  but,  if  the  court  (hall  be  of  opinion  that  the  letters 
patent  are  void,  then  they  find  for  the  plaintiff.  Upon,  arguing 
the  fpecial  verdict  it  was  inRftcd,  that,  as  no  title  to  the  premifes 
is  found  in  the  plaintiif,  he  is  not  entitled  to  judgment,  even  if 
the  court  Ihould  be  of  opinion,  that  the  letters  patent  are  void. 
Judgment  was  given  for  the  plaintiff:  and  by  the  court — As  the 
queiiion  fubmitted  to  our  confideration  is,  whether  the  letters 
patent  are  void,  and  we  are  of  opinion  that  they  are  void,  we  will, 
as  nothing  is  found  to  tlie  contrary,  intend,  that  the  plaintiff  has 
in  all  other  rcfpc(Sls  a  good  title  to  the  premifes. 

(F)  Of  a  Vcrdid  in  which  tlie  Jurors  did  net  all 

agree. 

»H.  H.        TN  very  antient  times  it  was  not  necefTary  in  a  civil  cauff^,  for  all 
p.  c.  a97.     1   the  jurors  to  agree  in  a  verdi£l.  But  it  has  been  for  many  years 
fettled,  that,  if  in  a  civil  caufe  the  jurors  do  not  all  agree  in  a  ver- 
dict, the  verdidl  is  had. 
4iAflize,ii.       In  an  afTize  the  juftices  took  a  veniift  of  eleven  of  the  jurors, 
Ero.  Verd.     jjjg   twelfth  not  having  agrecd^^  therein.     The  verdict  was  upon 
great  deliberation   holden  to  be  bad  j  and  a  venire  facias  de  novo 
was  awarded  :  and  by  the  court— The  jullices  ought  not  to  have 
taken  the  verdidl,  but  to  have  carried  the  jurors  with  thern  in  a" 
cart,  until  they  all  agreed  in  a  verdift. 
4iAffize,ii.       The  twelfth  juror,  who,  inftead  of  agreeing   with  his  fellows 
p^'  "•        in  the  verdi6t,  faid  he  would  rather  die  in  prifon  than  agree  there- 
in, was  in  the  cafe  lall  cited  fined  and  imnrifoned  .  but  he  was 
afterwards  difcharged ;  and  it  was  faid,  th.it  no  man  ought  to  b'^ 
puniflicd  for  not  agreeing  in  a  verdi6i:,  which  he  does  not  think  a 
right  one. 
Vaugh  150,       The  jurors  are  not  obliged  to  agree  in  the  reafon  for  finding  a 
cafe.  verdicl  as  it  is  found  ;  and  if  a  reafon  be  given  by  one  or  more  of 

them,  upon  a  queftion  being  aflccd  by  the  judge,  for  finding  it 
as  it  is  found,  this  is  not  to  be  confidered  or  recorded  as  part  of 
the  vcrdi£l, 

(G)  Of  the   Power  of  the  Jury  to  depart  from  a 
General  Verdid  afcer  it  is  given  in  open  Court. 

J  Ind.  227.  tF  a  jury,  who  by  miftake,  or  from  partiality,  have  given  an  im- 
r h!'^h!"'  proper  verdl£t,  do  of  themfelves  give  a  difl^erent  verdid  before 
P.  C.  299,  the  improper  verdidl  is  recorded  j  or,  if  at  the  recommendation, 
300.  or  by  the  leave,  of  the  judge,  they  go  together  again  before  the 

improper  verdidl:  is  recorded,  and  afterwards  give  a  different  ver- 
dict, the  verdidl  which  is  lalt  given  Ihall  ftand. 
B  o.  Jur.  In  a  writ  of  confpiracy  againft  two,  the  jury  gave  a  verdidl  of 

?••  7-  guilty  as  to  one,  and  of  not  guilty  as  to  the  other.     At  the  re- 

commendation of  the  judge  they  went  together  again,  to  recon- 
fider  their  verdict,  and  after.v/ards  gave  a  verdidl  of  guilty  as  to 
both. 

The 


The  title  to  three  acres  of  land  being  in  iflue,  the  jury  as  to  Dyer,  204, 
one  of  the  acres  gave  a  verdicl  for  the  plaintiff,  and  as  to  another  -°5' 
for  the  defendant  i  but  as  to  the  third  faid  they  were  not  agreed. 
By  leave  of  the  court  tliey  went  together  again,  to  confider  of  a 
verdict  as  to  the  third  acre.  Afterwards,  without  taking  any  notice 
of  the  verdi£l  already  given,  they  gave  a  verdi£l  as  to  all  the  three 
acres  for  the  plaintiff.  The  latter  verdidl  was  upon  great  delibe- 
ration holden  to  be  good. 

It  is  faid,  that,  after  the  jury  have  given  a  verdi£l:  of  not  guilty  2H.  H. 
in  an  indi£tment  for  felony,  the  judge  may.  if  the  verdicl  be  in  ^'  ^-  B'Ot 
his  opinion  contrary  to  clear  and  full  evidence,  fend  them  out 
again  to  reconfider  their  verdift :  but  it  is  liicewife  faid,  that,  if 
the  jury  will  Itand  to  their  verdicl,  the  judge  is  bound  to  receive 
it.  It  is  added,  that  the  king  may  in  fuch  a  cafe  bring  an  adlion 
of  attaint. 

(H)  In  what  Cafes  a  Verdi<fl  is  bad,  on  account  of 
Mifbehaviour  in  one  or  more  of  the  Jurors. 


1 


F  the  jurors,  when  they  go  from  the  bar  to  confider  of  a  ver-  Bro.  En- 

di£t,  do  without  the  leave  of  the  court  take  with  them  any  ^"^^-  P'-^^9- 
writing  under  feal,  which  has  been  given  in  evidence,  they  are  71^.  pj.g,' 
guilty  of  a  mifbehaviour  ;  but  the  verdidt  is  good.  pi-  /• 

It  is  in  divers  books  laid  down  generally,  that  if  the  jurors,  1  inft.  227.- 
when  they  go  from  the  bar  to  confider  of  a  vcrdi£l,  do  without  ^'°-  E^'^. 
the  leave  of  the  court,  or  the  confent  of  both  parties,  take  with  ij'j^ojj. 
them  any  writing  not  under  feal  whichhas  been  given  in  evidence,  510. 
they  are  guilty  of  a  mifbehaviour ;  but  that  the  verdict  is  good. 

The  jurors,  when  they  went  from  the  bar  to  confider  of  a  ver-  Ld.  Raym. 
didt,  did,  without  the  leave  of  the  court,  or  the  confent  of  both  H^-  Rex  v. 
parties,  take  with  them  an  act  of  common  council  which  had  been 
given  in  evidence.  The  verdi£t  was  holden  to  be  good  ;  and  by 
Holt,  Ch.  J. — It  was  a  very  improper  behaviour  in  the  jury:  but, 
as  the  act  of  common  council  was  evidence  for  botli  parties,  the 
verdidt  ought  to  ftand.  In  the  cafe  of  Lady  jfoy,  a  verdict  v/as  fet 
afide,  becaufe  the  jury  did,  without  the  leave  of  the  court  or  the 
confent  of  both  parties,  take  with  them  a  map  which  had  been 
given  in  evidence  :  but  the  verdict  was,  in  that  cafe,  fct  afide, 
becaufe  the  map  was  evidence  for  only  one  party,  which  is  not 
the  prefent  cafe. 

After  the  jurors  were  gone  from  the  bar  to  confider  of  a  ver-  Cro.  Ellz. 
di£l,  one  of  the  witneffes,  who  had  been  examined  on  the  part  \^l^^^if 
of  the  defendant,  was  fent  for  and  re-examined  by  them  ;  and  Dean, 
they  afterwards  gave  a  verdict  for  the  defendant.     Complaint  be- 
ing made  of  this  to  the  judge,  the  jurors  confeffed  that  they  had 
re-examined  the  witnefs ;  but  they  faid,  that  the  evidence  upon 
the  re-examination  was  in  effedt  the  fame  as  he  had  given  in  court. 
The  verdidt  was  holden  to  be  bad  j  and  a  vetare  facias  de  novo  was 
awarded,; 
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In  another  cafe  the  cafe  of  Metcalfe  and  Dean  is  fald  to  be  law  • 
becaufe  the  evidence  improperly  received  by  the  jurors  was  parol 
evidence  ;  for  that,  as  the  witiicfs  might  vary  in  his  evidence 
upon  the  re-examination  from  what  he  had  given  in  court,  it 
would  be  of  the  mofl  dangerous  confequence  to  fufFer  fuch  ver- 
di<!!l  to  {land  :  but  it  is  in  this  cafe  faid,  that  there  is  not  fo  much 
danger  in  letting  a  verdi6l  (land,  where  the  jurors  have  impro- 
perly taken  with  them  written  evidence  which  has  been  given  in 
court  3  becaufe  written  evidence  remains  always  the  fame. 

The  plaintiff  in  an  afTize  delivered  a  writing  relative  to  the  mat- 
ter in  ilTue  to  a  perfon  returned  upon  the  panncl.  This  perfon 
bein^^  fworn  upon  the  jury,  he,  afrcr  the  jurors  were  withdrawn 
to  confider  of  a  verdict,  (hewed  the  writing  to  his  fellows.  A 
v.erdicl  being  given  for  the  plaintiff",  the  court  was  moved  for 
judgment.  For  the  plaintiff  it  was  faid,  that  as  the  writing 
was  to  the  fame  effe<fl  as  fome  of  the  evidence  given  in  court, 
t}ie  behaviour  of  the  plaintiff  was  not  fo  bad,  as  if  evidence 
to  the  fame  effecl  had  not  been  given  in  court.  It  v/as  holden 
tliat  he  {hould  not  have  judgment ;  ^nd  by  Ga/l-crgne  :ind  Hul/s  : 
after  the  jurors  are  fworn  they  ought  not  to  fee  or,  to  carry 
with  them  any  writing,  except  it  has  been  given  in  evidence,  and 
was  delivered  to  them  by  order  of  the  court. 

After  the  jurors  were  gone  from  the  bar  to  confider  of  a  verdi£l 
one  of  them  went  from  his  fellows.  He  foon  after  returned  with  a 
copy  of  a  court  roll  in  his  hand,  and  told  them  that  the  merits,  with 
which  he  was  perfectly  well  acquainted,  were  with  the  plaintiff. 
Hereupon  the  other  jurors,  before  of  a  difTcretit  opinion,  were 
prevailed  upon  by  him  to  give  a  verdi£l  for  the  plaintiff.  The 
verdidl  v/as  afterwards  fet  aiide. 

Upon  a  writ  of  error  it  was  affigned  for  error,  that  one  of  the 
jurors  did,  after  they  were  gone  from  the  bar  to  confider  of  a 
verdi6l,  fnew  to  his  fellows  a  writing  in  favour  of  the  plaintiff 
that  had  not  been  given  in  evidence,  by  reafon  of  which  they 
found  a  verdi(ft  for  the  plaintiff.  It  was  holden,  that  this  was 
not  error  :  and  by  the  court — As  it  does  not  appear  that  the  writ- 
ing was  delivered  to  the  juror  by  the  plaintiff,  it  ihall  be  intended 
that  it  was  in  his  own  poffeffion  ;  and  if  fo,  as  he  might  have 
given  the  writing  in  evidence,  it  was  iawfai  for  him  to  fhew  it 
to  his  fellows.  Another  reafon  is  given  why  this  was  holden  not 
to  be  error  ;  namely,  that  the  fatSl  did  not  appear  upon  thepo^ea; 
and  this  feems  to  be  the  better  reafon  :  for  the  other,  that,  as  the 
writing  might  have  been  given  in  evidence  by  the  juror,  it  was 
lawful  for  him  to  fliew  it  to  his  fellows,  does  not  feem  fo  be  con- 
clufive. 

It  is  faid  in  one  book,  that  the  Jurors  are  not  obliged  to  found 
their  verdift  entirely  upon  the  evidence  given  in  court ;  for  that 
it  may  be  in  part  founded  upon  their  own  perfonal  knowledge. 
But  no  cafe  is  cited  in  fupport  of  this  do£lrine,  and  the  contrary 
may  be  inferred  from  other  books. 


h 


It  Is  In  one  book  fald,  that  if  a  witnefs  named  in  a  deed  be  re-  i  inft.  15^^^ 
turned  of  the  jury,  it  is  a  good  caufe  of  challenge. 

In  another  book  it  is  faid,  that  one  of  the  jurors,  after  having  i  Sid.  133. 
heard  all  the  other  evidence,  was  at  the  prayer  of  the  defendant's  ^'jf^*™"'' 
counfel  fworn,  and  gave  evidence  in  court ;  from  vi'hence  it  may 
be  inferred,  that  he  could  not  have  given  this  evidence  to  his  fel- 
lows after  they  were  gone  from  tlie  bar. 

In  another  book  it  is  faid,  that  if  a  perfon  returned  to  ferve  7  Mod.  t* 
upon  a  jury  know  any  thing  relative  to  the  matter  in  iflue,  it  is  Aaon. 
his  duty  to  tell  the  court  fo,  that  inftead  of  being  fworn  upon  the 
jury  he  ma^^  be  examined  as  a  witnefs. 

It  may  moreover  be  inferred  from  the  pra£tice  of  granting  a 
new  trial  becaufe  a  verdi6t  is  contrary  to  evidence,  that  the  jurors 
ought  to  found  their  verdicl  entirely  upon  the  evidence  given  in 
court ;  for  if  they  have  a  pov/er  to  found  it  partly  upon  other 
evidence,  It  would  be  quite  unrealbnable  for  the  judge  before 
whom  the  caufe  was  tried,  who  muft  always  be  a  llranger  to 
what  did  not  pafs  in  court,  to  report  that  a  verdi£l  is  contrary  to 
evidence,  or  for  the  court  to  fet  it  afide  as  being  fo. 

If  a  juror  eat  or  drink  at  his  ow^i  expence,  before  he  and  his  ilnft.  2iy» 
fellows  have  agreed  in  a  verdidi,  he  is  liable  to  be  fined ;  but  the  J^'" 

yerdi£t  is  good.  Dyei,  aiS.    iVentr.  125.     12  Mod,  xn. 


After  the  jurors  had  been  locked   up  together  fome  time,  the  iLeon.ijz. 

Weft. 


officer  who   attended  them,    being  furprized   at   their  delay  ia  Mounfoav. 


agreeing  in  a  verdicl,  fearched  them,  and  found  figs  in  the  poa- 
kets  of  three,  and  pippins  in  the  pockets  of  two  others.  This 
being  reprefented  to  the  judge,  the  three,  who  confefTed  the  hav- 
ing eaten  of  the  fig?,  were  fined  four  pounds  each ;  and  the 
other  two,  ndtwithftanding  they  declared  upon  oath  that  they  had 
not  eaten  of  the  pippins,  were  fined  forty  fiiillings  each  :  but  the 
verditSl  was,  upon  conference  with  the  judges  of  the  other  courts, 
holden  to  be  good. 

In  a  cafe  of  neceffity,  as,  if  a  juror  be  fuddenly  taken  ill.  It  iVentr.izs. 
is  in  the  power  of  the  court  to  fuffer  him  to  eat  and  drink  at 
his  own  expence,  before  he  and  his  fellows  have  agreed   in  a 
verdiil. 

If  the  trial  of  a  caufe  be  very  long,  it  is  at  this  day  ufual  for  [{a)  in  the 
the  court,  the  confent  {a)  of  both  parties  being  firft  obtained,  t»-  l^JaJ'j.^lhf' 
give  the  jurors  leave   to  eat   and  drink  during  the  trial  at   their  jii,ors  were 
own  expence,  or  at  the  equal  expence  of  both  parties.  permitted  ta 

*•  ^  eat,  drink, 

and  retire  to  reft,  attended  by  proper  officers,  without  requiring  the  formal  confent  of  the  parties.     The 
jriegulaiity  was  fufficiently  juftified  by  the  neceflity  of  the  cafe.] 


If  the  jurors  eat  or  drink  at  the  expence  of  one  party  before  ilnft.227, 
^hey  have  agreed  in  a  verdidt,  they  are  liable  to  be  fined  ;  and  if  J*  Mod. 
'the  verdi£t  be  in  favour  of  that  party,  it  is  bad:  but,  if  it  be  in 
favour  of  the  other  party,  it  is  good. 

It  is  faid  in  one  book,  that  if  the  jurors,  after  they  have  agreed  x  Inft.  a»jr, 
in  a  verdi£t,  eat  or  drink  at  the  expence  of  the  party  in  whofc 
ff^yqui  it  is,  ^ip  yerdid  is  good. 

11  But 
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But  it  is  in  another  book  laid  down,  that  the  jurors  can 
never  be  faid  to  have  agreed  in  a  verdicl>  uulefs  they  have,  by 
giving  a  privy  verdicb,  ligniiiod  to  the  judge,  that  they  have 
agreed  in  one. 

It  ii  laid  in  two  books,  that  ahhough  the  jurors  have  given  a 
privy  verdict,  they  rnuft  not  eat  or  drink  without  leave  of  the 
court,  until  chey  have  given  a  verdicl  in  open  court. 

And  it  is  in  one  of  thefe  faid,  that  although  the  jurors  may 
with  leave  of  the  court  eat  and  drink  after  they  have  given  a  pri- 
vy verdid,  they  muft  be  k;;pt  together,  until  they  have  given  5 
verdi£l  in  open  court. 

The  jurors  having  received  their  charge  withdrew  to  confider 
of  a  verdidl.  Brfore  the  rifing  of  the  court  they  came  into 
court  to  aik  a  quell  ion  of  the  judge,  which  being  anfwered,  they 
again  withdrew'.  At  the  fitting  of  the  court  in  the  afternoon  of 
the  fame  day,  the  judge  was  informed  that  tvo  or  three  of  the 
jurors  were  in  court.  Being  afkcd  by  the  judge  what  they  did 
there,  and  having  anfwered  that  they  and  th.'ir  fellows  could  not 
agree  in  a  verdicl,  they  were  ordered  to  go  to  their  fellows.  A 
vcrdi(Sl  was  afterwards  given  for  the  plaintiff,  and  the  judge  did 
not  report  that  it  was  contrary  to  the  evidence.  The  court  being 
moved  tliat  this  verdict  might  be  fet  afide,  it  was  holden  to 
b-  good:  and  by  the  court — Some  of  the  jurors  have  been 
guilty  of  a  great  mifbehaviour,  and  are  liable  to  be  fined  ;  but,  as 
the  plaintiff  has  not  been  guilty  of  any  mifbehaviour,  the  verdifl 
ought  to  (land. 

The  jurors  being  equally  divided  in  opinion,  threw  dice  for 
whom  they  fhould  find  a  privy  verdi6l,  and  found  one  for  the 
party  in  whofe  favour  the  dice  came ;  and  without  conferring  af- 
terwards together,  they  gave  a  verdi£l:  for  the  fame  party  in  opeu 
court.  The  verdi£l  was  fet  afide  :  and  by  the  court — As  our 
eftates,  liberties,  and  lives  are  in  the  power  of  jurors,  they  ought 
to  be  very  circumfpecl  in  tb.eir  condu6l-.  In  this  cafe  the  jurors 
have  behaved  very  improperly;  for  they  were  determined  by 
chance  in  the  finding  of  their  privy  verdict,  and  they  had  not  any 
conference  together  afterwards,  before  they  gave  their  verdi6l  in 
open  court. 

The  jurors,  who  could  not  agree  in  a  verdift,  drew  lots  for 
whom  they  (hould  find  one,  and  found  one  for  the  party  in  whofe 
favour  the  lot  was.  The  verdi£l  was  fet  afide;  and  the  jurors 
were  ordered  to  appear  in  court. 

Another  verdi£l  was  for  the  fame  reafon  fet  afide,  notwith- 
ftanding  the  judge  reported,  that  the  party,  in  whofe  favour  it 
w-as,  ought  in  his  opinion  to  have  had  a  verdidl. 

A  verdidt  was  fet  afide,  becaufe  the  jurors  were  determined 
as  to  the  damages  they  fliould  give  by  throwing  up  crofs  or  pile, 
whether  they  fliould  give  five  hundred  pounds  or  three  hundred. 

If  the  jurors  who  cannot  agree  in  a  verdict  vote,  and  give  a 
verdid  according  to  the  greater  number  of  votes,  the  verdid  is 
neverthelefs  good.  In 


In  a  modern  cafe  wherein  the  jurors  voted  for  a  verdis^:,  fe-  Sayer.ioo. 
Ven  of  them  were  for  finding  a  verdi£l  as  it  was  found,  and  no  g^f^^",'**' 
objection  was  made  by  the  other  five  when  the  verdi6l  was  given. 
The  court  refufed  to  fet  afide  the  verdi6i :  and  by  Lee,  Ch.  J. 
—  Nothing  was  in  this  cafe  determined  by  chance.  The  five 
jurors  might  ultimately  be  convinced  by  the  feven  :  but,  if  they 
only  acquiefced  in  the  finding  of  the  verditl,  that  is  fufficient ; 
and  they  fliall  not  now  be  received  to  fay,  that  they  did  not  ac- 
quiefce. 

A  verdi£l  was   fet  afide  upon   an  affidavit  of   eleven   of    the  ^,^-°^lj'^^ 
jurors,  that  they  and  the  other  juror  had  agreed  to   give  a  ver-  jvjiiesv.  * 
cii6t  for  the  plaintiff-,  but  that  the  foreman  had  given  a  verdidl  for  Baker, 
the  defendant. 

It  is  faid,  thnt  a  mifbehaviour  in  one  or  more  of  the  jurors  can-  Cro.  Ehz. 
not  be  affigned  for  error,  unlefs  the  mifbehaviour  appear  upon  the  Graves  v. 
pcjlea,  if  the  caufe  were  tried  at  nifi  prius,  or  upon  the  record,  if  it  short. 
were  tried  at  bar ;  for  that,  if  a  mifbehaviour  not  appearing  on 
record   could  be  taken  advantage   of  by  writ  of  error,  a  verdict 
might  at  a  great  diftance  of  time  be  fet  afide,  when  by  reafon  of 
the  death  of  one  of  the  parties,  or  of  one  or  more  of  the  jurors, 
the  truth  of  the  mifbehaviour  fuggefled  could  not  be  properly  in- 
quired into. 

It  is  laid  down  in  two  cafes,  that  the  court  \vill  not  fet  afide  a  Cro.  Ellz. 
verdi£l  for  mifbehavi^our  in  one  or  more  of  the  jurors,  unlefs  the  ^.j^J^aify, 
mifbehaviour  appear  upon  the  pojiea^  if  the  caufe  were  tried  at  Dean,  Trin. 
nift  prius.  or  upon  the  record,  if  it  were  tried  at  bar.  3^  Eiiz. 

411.     Vacary  V.  Parthlng,  Mich.  37  Eliz. 

But  the  court  In  a  fubfequent  cafe  fet  afide  the  verdift,  upon  iFreem.  79. 
an  affidavit  that  the  jurors  had  eaten  at  the  expence  of  the  party  pl^g'^J^^  *" 
in  whofe  favour  it  was  given,  before  they  had  agreed   in  the  pafch.' 
verdift.  ^3  ^-ar-  2' 

In  another  fubfequent  cafe  the  court  fet  afide  a  verdict,  upon  2  Jon.  83. 
an  affidavit  of  the  officer  who  attended  the  jurors,  that  they  had  ^"T^^- 
tofTed   up  crofs  and  pile  for  whom  they  flaould  find  the  verdi£l,   Mkh." 
and  had  found  one  accordingly.  29  Car.  a. 

(  I )  la  what  Cafes  a  Verdid  is  bad,  on  account  of 
a  Mifbehaviour  in  onQ  of  the  Parties. 

TF  one  of  the  parties  fpeak  words  of  mere  civility  to  one  of  the  i  Ventr. 

jurors,  before  they  have  agreed  in  a  verdift,  the  verdidl,   al-  I*5- 
hough  it  be  in  favour  of  fuch  party,  is  good.  Richmond 

V.  Wife.    2R0II.  Abr.  716.  pi.  17. 

If  one  of  the  parties  fay  thefe  words  to  one  of  the  jurors,  be-  j  ventr. 
fore  they  have  agreed  in  a  verdi6l,  the  matter  is  clearly  of  myjidey  125. 
or  thefe  words,  I  hope  youivill  fi-nd  for  me^  the  verdi£i:,  if  it  be  in  r"u^°'^  , 
favour  of  fuch  party,  is  bad  :  but,  if  it  be  in  favour  of  the  other  v.  wife, 
party,  it  is  good,  a  Roll.  Abr.  716.  pi.  17. 

If 


14  Occtii&r. 

1  Inft.ai;.  ^i  o"C  of  the  pnrties  or  his  agent  deliver  to  the  jurors,  before 
they  have  agreeci  in  a  venliA,  a  writing  relative  to  the  matted 
in  ifTue  which  was  not  given  in  evidence,  the  verdi£l,  if  it  be  in 
favour  of  fucli  party,  is  bad  :  butj  if  it  be  in  favour  of  the  other 
party,  it  is  good. 
j^;j^  If  one  of  the  parties  or  his  ngcnt,  without  leave  of  the  court, 

deliver  to  the  jurors,    before  they  have  agreed  in  a   vcrdicl,  a 
writing  fealcd  or  not  feaied    which  was  giteu  in  evidence,    the 
verdict,  if  it  be  in  favour  of  fuch  party,  is  bad  ;  but,  if  it  be  in  fa- 
Tour  of  the  other  party,  it  is  good. 
*Koll.  Abr.       And  it  is  faid,  that  tlie  verdiiSb,  if  it  be  in  favout  of  the  party 
714.  pl.  6.    ^,]^Q  delivered   the   writing,  is   bad,  nctwithftanding   the  jurors 
afterwards  declare  upon  oath,   that  they  never  read  the  writing} 
for  that  it  would  be  of  the  mcil  dangerous  confequence,  if  the 
jurors  Ihould  befuffered  to  receive  a  writing  privately  from  one  of 
the  parties. 
Cro.  Elir.  After  the  jurors  were  gone  from  the  bar,  but  before  they  had 

^""  ,^  agreed  in  a  verdict,  the  plaintiff's  attorney  delivered  to  them  a 
Farthing.  book  whicli  had  been  given  in  evidence.  A  verdicl  being  af- 
terwards found  for  the  plaintiff,  Fe/tner,  J.  was,  upon  a  motion  to 
fet  it  afide,  of  opinion,  that,  as  the  verditl  was  in  favour  of  the 
party  in  behalf  of  whom  the  book  was  deliveied,  it  was  bad« 
The  reporter  adds,  that  the  caufe  was  adjourned  j  and  that  there 
was  afterwards  judgment  for  the  plaintiff. 
Moor, 451;  In  another  report  of  the  fame  cafe  it  is  faid,  that  Clinch^  J.  as 
well  as  Fewer,  J.,  was  of  opinion,  that  the  verdi£l  was  bad  j 
and  if  fo,  notwithflanding  the  plaintiff  had  judgment,  which  fol- 
lowed of  courfe  as  the  court  was  equally  divided,  this  cafe  does 
not  contradi£l  what  is  laid  down  in  the  books  above  cited* 

(K)  Of  a  Verdidt  upon  an  informal  or  immaterial 

LTue. 

iF  an  iffue  be  joined  upon  a  point  fo  rriaterial,  that  the  de- 
■■'  termination  thereof  will  determine  the  matter  in  queftlon,  but 
be  not  joined  properly,  this  is  an  informal  iffue. 

An  iffue,  which  would  havj  been  bad  upon  a  demurrer  by  reafon 
of  infonr.ality,  is  after  a  verdi£l  helped  by  the  32  H.  %.c.  30.  the 
joining  of  iffue  being  one*of  the  things  mentioned  in  that  ftatutc. 
Cro. Ja.  rye.  In  an  action  of  prohibition  to  a  fu it  for  tithes,  the  plaintiff  al- 
jouce  V.  leged  a  prefcription  for  all  the  parifhioners  to  clip  the  wool  from 
the  necks  of  their  fheep  in  order  to  preferve  them,  and  that,  in 
confideration  of  paying  the  tenth  fleece  when  the  flieep  fhould 
be  fheared,  they  had  been  ufed  to  be  difcharged  of  the  tithe  of 
the  wool  fo  clipped  from  the  necks  of  their  fheep.  The  defend- 
ant traverfed  the  prefcription  in  this  manner,  obfque  hoc,  that,  in 
confideration  of  paying  the  tenth  fleece  when  their  fheep  fhould 
be  flieared,  they  had  been  ufed  to  be  difcharged  of  the  tithe  of 
the  wool  fo  clipped  from  the  necks  of  their  fheep.  Iffue- being 
joined  upon  the  traverfe,  and  a  verdid  being  found  for  the  de- 
fendant, the  court  was  moved,  that  a  confultation  ought  not  to 


be  awarded,  becaufe  the  liTue  Is  not  well  joined.  A  confultatloii 
was  awarded  :  and  by  the  court  —  Ahhough  the  iflue  be  not  aptly 
joined,  it  is  after  a  verdl6l  helped  by  the  ftatute. 

In  an  a£lion  of  replevin  the  defendant  avowed  the  taking  as  a  Cro.  ja.44, 
diftrefs  for  rent  in  arrear,  which  he  claimed  under  a  grant  of  a  rent-  ^'S^^  ^• 
charge  from  jf.  N,  the  heir  of  E.  N.,  who  was  feifed  in  fee  of  '*°'* 
the  land.  The  plaintifFreplied,  that  E.  N.  was  feifed  of  an  eftate 
tail,  and  that  upon  the  death  of  J.  N.  her  fon  became  entitled  to 
the  land,  and  that  upon  his  death  it  defcended  upon  the  plaintiff; 
and  he  traverfed  the  feifin  of  E.  N.  in  fee.  IlTue  being  joined 
upon  the  traverfe,  and  a  vcrdi£l  being  found  for  the  defendant,  it 
was  faid  upon  a  motion  in  arreft  of  judgment,  that  the  ifiue  is 
immaterial  j  for  that,  as  it  is  not  material  how  the  anceftor  of  the 
grantor  of  the  rent-charge  was  feifed,  but  how  the  grantor  was 
himfelf  feifed,  the  traverfe  ought  to  have  been  upon  the  feifin  in 
fee  of  the  grantor.  Judgment  was  given  for  the  defendant :  and 
by  the  court — As  the  defendant  has  alleged  a  feifin  in  fee  in 
£.  N.,  her  feifin  in  fee  is  material,  and,  confequently,  was  tra- 
verfable  ;  fo  that,  although  this  be  not  fo  apt  an  iffue  as  might 
have  been  joined,  it  is  after  a  verdidl  helped  by  the  ftatute. 

In   an   action  of  ajfumpjit   the  defendant  pleaded  not  guilty.  Cro.  Ellr, 
IlTae  being  joined  upon  the  plea,  a  verdift  was  found  for  the  4^70. 
plaintiff.      Upon  a   motion  in    arreft  of  judgment  it  was  faid,  gfoJa.'* 
that  the  iffue   is   immaterial ;  but  judgment   was  given  for  the 
plaintiff:  and  by  the  court  — Although  this  be  not  the  moft  pro- 
per iffue,  and  would  have  been  bad  upon  a  demurrer,  yet,  as  de- 
celt  is  charged  in  the  declaration  in  an  a£llon  of  njfumpfity  the  plea 
of  not  guilty  is  fuch  an  anfwer  thereto,  that  the  iffue  joined  upon 
it  is  after  a  verdi£l  helped  by  the  ftatute.     JValmJley,  J.  added— 
That  there  are  many  precedents,  in  which  an  iflue  joined  in  an 
aftion  oi  ajjitmpftt  upon  the  plea  of  not  guilty  has  been  tried,  and 
judgment  has  been  given.  ^ 

If  an  iffue  be  joined  upon  a  point"  fo  immaterial  that  the  de-  ^Z" 

termination  thereof  will  not  determine  the   matter  in  queftion,         ^ 
this  is  an  immaterial  iffue. 

An  immaterial  iffue    is   not  helped  by  any  of  the  ftatutes  of  Canh.  371. 
jeofails.  ^  L«*'  3^- 

In  an  a£lion  of  trefpafs  the  defendant  pleaded  an  accord  be-  i  Roll. Rep, 
twixt  J.  S.  and  the  plaintiff  of  the  one  part,  and  himfelf  of  the  ^6.  Carpen- 
other.  The  plaintiff  replied,  that  no  accord  was  made  betwixt  "f'*^""* 
the  defendant  and  him.  Iffue  being  joined  upon  this  replication, 
and  a  verdi£l  being  found  for  the  plaintiff,  it  was  holden,  that 
no  judgment  could  be  given  by  reafon  of  the  immateriality  of  the 
iffue;  it  not  being  joined  upon  the  accord  pleaded  by  the  defend- 
ant, but  upon  a  different  accord. 

In  an  atlion  of  trover  againft  hufoand  and  wife,  which  charged  Cro.  Ja.  5. 
a  converfion  by  the  vi-ife,  both  the  defendants  pleaded  not  guilty.  ^°*5  ''• 
Iffue   being  joined  upon  the  plea,   and  a  general  verdidl   being     '° "'  ' 
found  for   the  plaintiff,   a  repleader   was  awarded :  and  by  the 
oourt — If  judgment   fhould  be  given  fcflr  the  plaintiff,  it  would 

amount 
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amount  to  faying,  that  the  hu{Land  and  wife  were  both  guilty  of 
the  converfioii  5  whereas  the  plaintiff  only  charges  that  the  wife 
was  guilty  thereof. 

In  an  action  of  trover  the  defendant  plcsded  fioN  nfjttmpftt^, 
IlTue  being  joined  upon  the  ple^,  and  a  verdicfl:  found  for  the 
plaintiff,  a  repleader  was  awarded  on  account  of  the  immateriality 
of  the  iflue. 

In  an  a6lion  of  trefpafs  quare  claufum  fregit  the  defendant 
pleaded,  that  the  place  in  which  the  trcfjKifs  is  charged  is  his  land. 
The  plaintiff  replied,  that  the  place  in  which  the  trefpafs  is 
charged  is  his  land,  and  not  the  land  of  the  defendant.  Iffuc 
being  joined  upon  the  replication,  a  verditl  was  found  for  the 
plaintiff.  Upon  a  motion  in  arreft  of  judgment  it  was  faid,  that 
the  iffue  is  immaterial ;  for  that  the  place  in  which  the  tref- 
pafs is  charged  may  be  the  ellate  of  the  plaintiff,  and  yet  he  may 
not  be  in  the  poffefllon  thereof,  which  he  muft  be  in  order  to 
maintain  this  aftion.  The  plaintiff  had  judgment :  and  by  the 
court — It  is  found,  that  the  place  in  which  the  trefpafs  is  charged 
is  the  land  of  the  plaintiff;  and  we  will  after  a  verdidl  rather 
intend  that  he  was  in  the  poffeffion  thereof  than  that  he  was 
not. 

In  an  action  of  debt  upon  a  fingle  bill  the  defendant  pleaded 
payment  of  the  money  due  thereupon ;  but  did  not  plead  an  ac- 
quittance. Iffue  being  joined  upon  the  plea,  a  verdidt  was  found 
for  the  plaintiff,  and  judgment  was  given  for  him.  A  writ 
of  error  being  brought  in  the  Exchequer  Chamber,  it  was  afligned 
for  error,  that,  as  the  payment  of  the  money  due  upon  a  fingle 
bill  is  no  difcharge  of  the  bill,  unlefs  there  be  an  acquittance,  the 
iffue  is  immaterial.  The  judgment  was  affirmed  :  and  by  the 
court-^If  the  verdict  had  been  for  the  defendant,  it  would  per- 
haps have  been  bad,  becaufe  an  acquittance  could  not  upon  this 
iffue  have  been  found  :  but,  as  the  verdi£t  finds  that  the  money 
due  upon  the  bill  is  not  paid,  it  virtually  finds  that  the  bill  is 
not  difcharged  ;  and  the  court  will  never  fuffer  a  defendant  to 
avail  himfelf  of  his  own  bad  pleading,  in  order  to  deprive  a  plain- 
tiff of  the  benefit  of  a  verdict,  upon  which  judgment  may  be 
well  given. 

In  an  a£tion  of  ejetlione  Jirma  t\it  defendant  pleaded,  that  J.  5., 
being  feifed  in  fee  of  the  premifes,  demifed  them  to  him  for  the 
term  of  five  years ;  that  by  virtue  of  this  demife  the  defendant 
entered,  and  was  poffeffed,  until  the  plaintiff's  leffor  diffeifed  him  ; 
that  the  plaintlft"'s  leffor  being  feifed  of  the  premifes  by  the  dif- 
feifin,  demifed  the  fame  to  the  plaintiff;  and  that  the  defendant 
entered  upon  the  plaintiff,  as  it  was  lawful  for  him  to  do  :  the 
plaintiff  replied  that  his  leffor  was  feifed  in  fee,  and  traverfed  the 
diffeifin  of  the  defendant.  Iffue  being  joined  upon  the  replica- 
tion, a  verdidt  was  found  for  the  plaintiff".  Upon  a  motion  in 
arreft  of  judgment  it  was  faid,  that,  as  the  defendant  was  by  his 
own  {hewing  only  a  termor,  he  could  not  be  diffeifed,  and,  con- 

fequently. 


fequently,  that,  the  IiTue  being  immaterial,  no  judgment  could 
be  given  upon  the  verdicl.  Judgment  was  given  for  the  plaintiff: 
and  by  the  court  — If  averdi£l:  had  been  found  for  the  defendant, 
it  would  have  been  bad  ;  becaufe  it  would  have  found  a  dlfleifm 
of  a  termor  :  but,  as  the  verdi£l  is  for  the  plaintiff",  judgment  may 
be  well  given  ;  becaufe  it  only  finds  that  his  leflbr  did  not  diffeife 
the  defendant ;  and  the  court  will  never  fuffer  One  party,  if  coti- 
fiftently  with  the  rules  of  law  it  can  be  prevented,  to  avail  him- 
felf  of  his  own  bad  pleading,  in  order  to  deprive  the  other  of  the 
benefit  of  a  verdift. 

In  an  a£lion  of  replevin  the  defendant  avowed  the  taking  as  a  a  Lev.  ir. 
diftrefs  for  an  arrearof  rent,  due  to  him  under  a  demife  from  the  Hoibeckv. 
plaintiff"  made  at  A.  dated  i  Nov.  1 8  Car.  2.  The  plaintiff  replied,  ^^saund. 
that  he  did  not  make  a  demife  to  the  defendant  at  A.  dated  i  Nov.  317,  S.  C. 
18  Car.  2.  in  manner  and  form   as  alleged.     IfTue  being  joined 
upon  the  replication,  the  jury  found  a  verdicll  for  the  plaintiff,  and 
judgment  was  given  for  him.     A  writ  of  error  being  brought,  it  h 

was  affigned  for  error,  that  the  iffite  is  immaterial ;  becaufe  it  only 
is,  whether  a  demife  was  rriade  by  the  plaintiff"  to  the  defendant  at 
a  place  certain,  and  upon  a  day  certain,  whereas  a  demife  at  any 
other  place,  and  upon  any  other  day,  would  have  been  fufficient 
to  have  warranted  the  diftrefs  of  the  defendant.  It  was  more- 
over faid,  that  as  the  merits,  namely,  whether  there  was  a 
fufficient  demife  to  warrant  the  diftrefs,  had  not  been  tried,  and  as  ■ 

the  trial  thereof  had  been  prevented  by  the  bad  pleading  of  the 
plaintiff,  who  has  by  the  replication  made  the  place  and  day  of  the 
demife  material,  'neither  of  which  is  in  fuch  cafe  material,  he 
ought  not  to  have  judgment.  On  the  other  fide  it  was  faid,  that 
this  is  at  moft  only  a  misjoining  of  iffue,  which  is  after  a  verdidt 
helped  by  tl\e  ftatute  of  jeofails. 

The  opinion  of  the  court  was,  that  this  cafe  is  not  within  the 
ftatute  of  jeofails  ;  «and  that,  as  the  merits  have  not  been  tried,  the 
plaintiff  was  not  entitled  to  judgment  upon  the  verdi6l ;  but,  as  it 
appeared,  that  the  avowry  of  the  defendant  was  bad,  it  was  hold.en 
the  plaintiff  was  entitled  to  judgment  upon  the  declaration  which  is  . 
good  ;  and  thd  judgment  was  affirmed. 

(L)  Of  a  Verdict  upon  an  Iffue,  Part  of  which  Is 
infenfible  or  infufficient. 

iF  part  of  an  iffue  be  infenfible,  the  verdi£l  thereupon  found,  Carh.Tii; 
"*  notwithftanding  it  be  a  general  one,  is  good  ;  for  the  court  Nightingale 
will  not  intend  that  part  of  the  damages  was  given  for  the  in-  Saiijl.  ^V. 
fenfible  part.     On  the  contrary  t\\.Q  court  will,  in  fupport  of  the 
VerdiiSt,  intend  that  no  damages  were  given  for  that  part. 

In  an  a£lion  of  ajfumpftt  the  plaintiff  declared,  upon  the  cuflom  Salk.  129. 
of  merchants,  for  money  due  upon   a  promiffory  note  ;  and  he  3''4'  Clark 
likewife  declared  upon  an  indebitatus  affl/mpftt.     Iffue  was  joined  ^'     *'  '"* 
upon  the  plea  of  non  aJTumpfit,  and  a  general  verdict  was  found  for 

Voj.,YIL  C  the 


1 8  Ocrtii^. 

[(j)  This  tlie  plaintiff.  It  being  upon  a  motion  in  nrrefl  of  judgment 
inconvenient  ],olilcn,  tliat  a  promiflory  note  is  not  within  the  cufhom  of  mer- 
f"undcd  chants,  it  was  iMfilted,  that  the  court  may  after  a  verdifl  in- 
lule,  tint  tend,  that  no  damages  were  given  on  account  of  the  note.  The 
wheieihre  jufigment  was  arreded  :  And  by  the  court — As  the  note  is  not 
counts,  e.i-  matter  Infenfible,  but  matter  infufhcient  in  law,  the  court  mull 
tired. maBcs,  intend  that  part  of  the  damnges  was  given  on  account  thereof, 
and  one         ^^^^  jf  jj.  ^^^^  glveu,  the  vcrdlcl  is  bad  (a). 

count  IS  bad,  D  '  \    j 

aiid  tlie  o-lu-rs  a-e  not,  this  ftiall  he  t'ltal,  upon  thf  fiftitious  reafaring  delivered  in  the  text,  is  now  fully 
letiled  in  civil  cafes ;  though  it  doe^  ifor  hold  in  the  cafe  of  criminal  profecutions  ;  fur,  when  there  is  a 
geni^ral  verdift  ofguiity  in  an  indiftment  confilVmg  of  feveral  counts,  if  any  one  of  them  is  good,  that  is  held 
10  be  lufRcient.  Grant  v.  Aflle,  Dougl.  730.  However,  though  tliijdiftindtioii  has  been  made  in  civil  cafes, 
)et  if  rhcre  wa^only  evidence  at  the  tiial  up'in  Uich  of  the  counts  as  were  guiid  and  confident,  a  general  ver- 
dict tmybc  altered  from  the  notes  of  the  juHge,  and  entered  only  on  thofe  c  'unts ;  bur,  if  there  is  any  evi- 
dence, which  applied  to  the  other  bad  or  inconfiftent  counts,  (as,  for  inl>ance,  in  an  a£lion  for  words, 
wlicre  fome  aftioriable  words  aie  laid,  and  others  not  aflionable,  ai,d  evidcrce  given  of  Iji'th  fers  of  word', 
and  a  general  vcrait>,)  there,  th:  f'^fieu  cannot  be  amended,  becaufe  it  •/.outd  be  impcffible  tor  the  judge 
to  lay  on  wh  ch  of  the  couiiis  the  jury  hjJ  found  the  damages,  or  how  they  bad  apportioned  them.  In 
fuch  a  cafe,  the  only  remedy  is  by  awaiding  a  ■venire  de  no-vo.     Eddowcs  v.  Hopkins,  Dougl.  377.] 

(M)  Of  a  Verdi(5t  which  does  not  find  all  that  is  in 

Ifi"ue. 


I  Inft.  227.   jF^  verditl  only  find  part  of  what  Is  in  iflue,  it  is  bad  ;  b 
*    the  jury  have  failed  in  their  duty,  which  was  to  find  all 


becaufe 

that  is 

in  iffiie. 

jiid.  In  an  information  for  intruding  into  a  melTuage  and  a  hundred. 

acres  of  land,  iflue  was  joined  upon  the   plea  of  not  guilty  ;  the 

jurors  found  for  the  plaintiff  as  to  the  land,  but  were  filent  as  to 

the  mefiuage.     The  verdi6i:  was  holden  to  be  bad. 

Cro.  Fliz.  In  an  aclion  of  debt  the  plaintiff  declared  for  feven  pounds.   The 

ijv  Finny-  {]efej^ja,j(-  pleaded   «/7  debet,  and  iffue  was  joined  upon  the  plea. 

more  V,  ,  *  J  I  I 

S:aniey.         The  jury  found  that  the  defendant  owed  the  plaintiff  fix  pounds, 

but  were  filent  as  to  the  feventh  pound.     The  verdict  was  upon 

a  writ  of  error  holden  to  be  bad. 

^  Leon.  82.       In  an  a£tion  of  trefpafs  the  plaintiff  declared  for  the  breaking 

Rofles  caie.  ^f  j^jg  clofe,  for  the  beating  of  his  fervant,  and  for  the  carrying 

away  of  his  goods.     The  defendant  pleaded  not  guilty,  and  iffue 

was  joined  upon  the  plea.     The  jury  found  the   defendant  guilty 

of  breaking  the  clofe,  but  were   filent  as  to  the  beating  of  the 

fervant  and   the  carrying   away  of  the  goods.     The  verdict  was 

holtJen  upon  a  motion  in  arrell  of  judgment  to  be  bad  ;  becaufe 

it  does  not  find  all  that  is  in  the  iffue,  and  a  venire  facias  de  novo 

was  awarded. 

Hardr.  166.       The  declaration  in  an  adlion  of  trefpafs  brought  by  haron  and 

birwife"v'*   •^^'"'^  charged  the  beating  of  both.     The  defendant  pleaded  not 

iteedic.    *    ?"''ty>  ^"d  iffue  was  joined  upon  the  plea.     The  jury  found  the 

defendant  guilty  of  beating   the  feniey  but  were  filent   as  to  the 

beating  of  the  baron.     Upon  a  motion  in  arreft  of  judgment  the 

verdict  was  holden  to  be  bad  ;  becaufe  it  does  not  find  all  that  is 

iu  iffue,  and  a  venire  facias  de  novo  w.15  awarded. 

If 


If  in  an  indi£lment  for  privately  conveying  ducats  into  the  pro-  Sayer,  36c 
fecutor's  pocket,  with  an  intent  to  charge  him  with  a  robbery,  ^.^^  '^• 
the  jury  find  the   defendant  guihy   of  the  fa<Sl,  but  are  lilent  as 
to  the  intent  ;  no  judgment  can  be  given,  the  verdi£l  being  in- 
complete. 

In  an  a»5lion  of  debt  upon  a  charter-party,  by  which  the  de-  Str.  1089, 
fcndant  had  contra£ted  to  pay  fifty  guineas  a  month  for  the  ufe  of  ^/'°P"  J* 
a  fhip,  the  plaintiff  alleged,  that  five  hundred  pounds  were  due  to  ^?^"^' 
him  for  the  ufe  of  the  fhip  for  a  time  therein  mentioned.  The 
defendant  pleaded,  that  he  had  paid  the  plaintiff,  at  the  rate  of 
fifty  guineas  a  month,  for  all  the  time  he  had  had  the  ufe  of  the 
fliip.  Iffue  being  joined  upon  the  plea,  the  jury  found,  that  three 
hundred  pounds  were  due  to  the  plaintiff  for  the  ufe  of  the  {hip  ; 
but  were  filent  as  to  the  refidue  of  the  five  hundred  pounds. 
Upon  a  writ  of  error  it  was  ailigned  for  error,  that  the  verdict 
does  not  find  all  tiiat  is  in  iffue.  In  fupport  of  the  verdidl  it  was 
faid,  that,  as  the  iffue  is  fpecial,  and  the  jury  have  afcertained  v/hat 
is  upon  the  whole  due  to  the  plaintiff  for  the  ufe  of  the  fliip,  no 
other  a£lion  can  be  brought  for  the  ufe  thereof,  for  any  part  of 
the  time  mentioned  in  the  declaration.  The  judgment  was  re- 
verfed  :  And  by  the  court — There  is  no  difference,  as  to  the 
queftion  before  the  court,  betwixt  the  cafe  of  a  verdidl  upon  a 
fpecial  iffue  and  that  of  a  verdift  upon  a  general  iffue  ;  for  the 
jury  muft  in  either  cafe  find  all  that  is  in  iffue. 

If  there  are  feveral  counts  in  a  declaration,  and  the  verdi6l  is  Salk  i^g. 
taken  upon  only  one  of  the  counts,  it  is  good,  provided  all  that  is  [^''|.*" 
in  iffue  upon  that  count  be  found  ;  becaufe  every  count  is  to  be  jVentr.  ay, 
<:onfidered  as  a  diftincl  declaration.  i^  Mod.  5; 

If  a  verdi£l  find  all  that  is  in  iffue  in  one  count  v/hich  is  ma-  i  inft.  a;^' 
terial,  it  is  good  ;  for,  if  any  thing  not  material  be  put  in  iiTue, 
the  verdi£l  is  good,  notwithftanding  it  be  filent  as  to  that. 

In  an  action  of  debt,  for  the  penalty  given  for  not  having  fet  Cra.j3.32l. 
out  tithes,  the  plaintiff  declared  upon  a  leafe  from  J.  S.  of  the  whedervv 
tithes  of  the  parifn  of  A.  for  the  term  of  fix  years,  in  cafe  J.  S.     ^jV"' 
fhould  fo  long  live,  and  coiituiue  to  be  par/on  of  the  par'ifn  of  A.  The 
defendant  pleaded  nil  debet  and  iffue  was  joined  upon  the   plea. 
The  jury  found  a  leafe  from  J.  S.  of  the  tithes  of  the  parifn  of  A. 
for  the  term  of  fix   years,  in  cafe  J.  S.  fhould  fo  long  live  ;  but 
they  found  likewife,  that  the  words  and  contitnte  to  be  par/on  of  tJ^ 
parijh  of  A.  were  not  contained  in  the  leafe.     Haughton,  J,  was  of 
opinion,  that  the  plaintiff  ought  not  to  have  judgment :  but  the  other 
juftices  were  of  a  different  opinion  ;  and  by  them — The  leafe 
found  is  in  fubftance  the  fame  as  that  which  is  in  iffue  ;  for  al- 
though the  words,  and  contwue  to  be  parfon  of  the  parifj  of  A.^  are 
not   contained   in   th^   leafe,  they  are  implied  therein.     It  was 
moreover  faid,  that  the  leafe  is  only  matter  of  inducement,  the 
not  having  fet  out  the  tithes  being  the  gift  of  the   action  -,  for 
which  reafon,  as  enough  is  found  to  (hew  that  the  tithes  were  not 
fiet  out,  and  that  the  plaintiff  had  a  right  thereto,  he  ought  to  havQ 
judgmentf 
^  C3  In 


20  OertJi^. 

Str.  844,  In  an  indl£lment  which  contained  three  counts,  the  firft  count 

*-+5-  charged  the  forj.aiig  of  a  certain   bond  ;  the  fecond  charged  the 

hIvcI"  publiihing  of  the  forged  bond  by  the  defendant  j  the  third  charged 

the  pubhlhingcf  a  bond,  knowing  it  to  have  been  forged.  The  jury 
found,  that  it  was  proved,  that  the  defendant  did  forge  the  bond 
fet  out  in  the  indicflment,  and  that  he  did  pubhflr  the  fame ;  and 
then,  without  faying  any  thing  as  to  the  fa£l  charged  in  the  third 
count,  they  concluded  witli  faying,  that  if  upon  this  evidence  the 
court  fhall  be  of  opinion  that  the  defendant  is  guilty  of  the  fa£b 
charged,  tlien  they  find  him  guilty,  but,  if  the  court  fhall 
be  of  opinion  tliat  he  is  not  guilty  thereof,  then  they  find  him 
not  guilty.  It  was  faid  for  the  defendant,  that  this  verdiil  is  bad  ; 
btcaufc  it  dees  not  find  all  that  is  in  iflue.  It  was  holden,  that 
the  court  is  not  in  this  cafe  bound  by  the  conclufion  of  the  jury  ; 
but  that,  upon  what  is  found  to  have  been  proved,  it  is  the  duty 
of  the  court  to  adjudge  the  defendant  guilty  of  the  forging  and 
the  publication  charged  in  the  two  ilrft  counts,  and  not  guilty  as  to 
the  refidue  ;  and  judgment  was  given  accordingly. 
Str.  887.  It  is  faid,  that  the  court  will  never  award  a  venire  facias  de  novo 

^^^'  in  an  indidlment  for  a  capital  offence  ;  although  a  material  fa£l 
"SS'ns.  y^^  ^^^  found  by  the  verdict.  It  is  likewife  faid,  that,  if  the  fa£ts 
found  be  not  fafficient  to  warrant  a  judgment  againft  the  defend- 
ant in  an  indictment  for  a  capital  offence,  the  court  will,  provided 
averdift  be  fufficient  to  found  a  judgment  upon,  give  judgment 
for  him  ;  for  that  no  man's  life  ought  to  be  twice  in  jeopardy  for 
the  fame  offence.  * 

(N)  Of  a  Verdict  which  finds  a  Thing  that  is  not 

in  Iffue. 

ilnft.  227.     A  Verdi £1  is  not  bad,  on  account  of  Its  finding  a  thing  that  is' 

"^^   not  in  iffue,  it  being  a  maxim,  that  utile  per  inutile  non  viiiu' 

tur^  and  the  court  will,  in  giving  judgment,  reject  that  part  of  the 

verdict  which  relates  to  the  thing  not  in  iffue  asfurplufage  ;  inaf- 

much  as  the  jury  had  nothing  to  do  tlierewith. 

f  Rep  (;7.         If  the  matter  in  iffue  be,  whether  there  are  affets,  and  the  jury 

Dowdale'8     f^i^(j  fjjjjj.  there  are  aflets  hepnd  the  feasy  the  verdidt  is  neverthelefs 

Cro.Ja.  55.  good  ;  for  the  court  will,  in  giving  judgment,  reject  the  words  be- 

yoml  thefeas  as  furplufage. 
Bro. Nugat.       If  the  matter  in  iflue  be,  wliether  J.  S.  died  feifed  of  certain 
pi.  25.  premifes,  and  the  jury,  after  finding  that  he  did  die  feifed  thereof, 

pi.  68.     '    ^''"^  ^^^^t  continual  claim  has,  fmce  the   death  of  J.  S.,  been  made 
by  J.  N.,  the  verdict  is  neverthelefs  good  ;  for  the  court,  in  giving 
judgment,  will  not  pay  any  regard  to  what  is  found  concerning  the 
continual  claim. 
Cro.Ja.  407.       If  in  an  action  upon  the  cafe  for  words,  the  jury,  after  finding 
x.tun""      *^^'  *^^  defendant  fpoke  the  words  in  iffue,  find  that  he  fpokc 
aRoil.Abr,  Other Jtanderous  lucrdsy  the   verdict  is  neverthelefs  good;  for  .the 
717.  pi. 4-    court  will,  in  giving  judgment,  reject  the  finding  of  thd  other 
Jlanderous  ivords  as  furplufage. 

In 


In  an  a£lion  ai  fcire  facias  againft  the  executor  of  J.  S.  the  matter  Hob. 53, 54. 
in  iflue  was,  whether  J.  S.  had  been  taken  in  execution  by  virtue  Fo'ijerv. 
of  a  capias  ad  fat  iff aciendiim  fetout  in  the  declaration,  which  iflued  ■'^'^ 
upon    a  judgment    obtained  by  the  plaintiff  againft  J.  S.     The 
jury  found,  that  J.  S.  was  not  taken  in  execution  by  virtue  of  the 
capias  adfatiifaciendum  fet  out  in  the  declaration,  but  that  he  was 
taken  in  execution  by  virtue  of  an  alias  capias  ad  fatisfaciendum  which 
iflued  upon  the  judgment.     This  was  holden  to  be  a  verdicl  for 
the  plaintiff     And  by  the  court — As  it  is  found  that  J.  S.  was 
taken  in  execution  by  virtue  of  a  capias  ad  fatisfaciendum  which 
iffued  upon  the  judgment,  the  word  aliaSy  which  only  {hews  the 
particular  fpecies  of  capias  ad  fatisfaciendum,  ought  to  be  rejedled 
as  furplufage. 

In  an  a(3:ion  of  ajfumpfit  the  jury  found  a  verdi(Sl  for  the  plain-  Cro.  Car. 
tiff,  and,  after  affeffing  damages  to  the  amount  of  thirty  pounds,  ^'9-  Taylor 
added  the  following  words,  the  damages  to  be  paid  in  dying  j  if  by  lanu 
they  may  he  fo paid.  Thefe  words  being  omitted  in  the  judgment,  a 
writ  of  error  was  brought,  and  the  omiffion  was  affigned  for  error. 
The  judgment  was  affirmed  :  And  by  the  court — As  the  verdict, 
which  finds  for  the  plaintiff  and  affeffes  damages,  is  a  complete 
verdidl,  what  is  added  as  to  the  manner  of  paying  the  damages  i^ 
nugatory,  and  being  fo  it  is  very  properly  omitted  in  the  judg- 
ment. 

After  an  indictment  found  at  an  affize  had  been  moved  by  cer-  aSaund. 
tiorari  into  the  King's  Bench,  the  defendant  pleaded  not  guilty,  3o8.    Rex 
and  iflue  was  joined  upon  the  plea  by  the  king's  coroner.     The  ^"    "  ^'^\ 
jury  found   the  defendant  guilty  of  the  premifes, /)ro«/  the  coroner 
has  complained  againfl  him.    Upon  a  motion  in  arreft  of  judgment  it 
was  faid,  that  the  verditl  is  b,id,  becaufe,  as  the  indi£lment  was 
found  at  an  affize,  the  coroner  has  not  complained  againfl  the defenda?tt  ; 
and  that  the  fault  is  not   cured  by  any  of  the  ftatutes  of  jeofails. 
The  verdidl  was  holden  to  be,  good  :  And  by  the  court — The  ver- 
dict, which  finds  the   defendant  guilty  of  the  premifes,  is  com- 
plete, and,  confequently,  as  that  which  follows  concerning  the  com- 
plaint of  the  coroner  ought  to  be  reje6led  as  furplufage,  it  will  not 
want  the  help  of  any  of  the  ftatutes  of  jeofails. 

Upon  an  iffue  direfted  out  of  the  court  of  Chancery  the  jury  Dyer,  372. 
found  a  verdiil  in  the  following  words.     Our  verdicl  is,  that  the  Heyward's 
defendant  did  not  affume  to  the  plaintiff  in   manner  and  form  as       ' 
in  the  record  is  fuppofed  :  but  notwithftanding  this,  if  the  two 
witneffes,  J.  S.  and  J.  N.,  have  teftified  the  truth,  as   we  think 
they  have,  then  we  find,  that  the  defendant  did  affume  to  re-affure 
to  the  plaintiff  fo  much  of  the  land  mentioned  in  the  record  as 
the  defendant  had  bought  of  the  plaintiff,  upon  the  payment  of 
two  hundred  and  fifty  pounds  by  the  plaintiff  to  the  defendant 
within  three   years   after  the  affumption  ;  and  if  the  court  (hall 
think  fo,   we    find  for  the  plaintiff,  and  affefs  damages   to  the 
amount   of   twenty  pounds,  and  cofts   to  the  amount  of  four 
pounds.     The  verdict:   was  decreed  by  the  Chancellour  to  be  a 
verdi£t  for  the  defendant ;    aad  Dyer,  J.  and  Ayloffe^  J.  whom  he 
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called  to  his  afliftniice,  and  the  counfel  for  both  parties,  U"ere 
fatisfied  with  the  decree. 
Bro.  Nugst.       If  a  verdici:,  after  finding  the  matter  in  iflue,  find  a  thing  which 
f'  *7'  riiight  have  been  pleaded  in  abatement,  :iS  Jsint-te/tafjry,  the  ver- 

dii^  is  good ;  for,  as  the  defendant  did  not  avail  himfelf  of  the 
Joint-iennr/cy,  by  pleading  it  in  abatement,  the  court  will  rejefl  it  as 
furplufage. 
jLfon.  80.  In  an  a£lion  of  waflc  the  plaintiff  declared,  that  the  defendant, 
r«py'scafc.  |,g|iig  feifed  in  fee  of  the  premifes  on  which  the  Wafte  was  com- 
mitted, had  enfeoffed  J.  S.  to  the  ufe  of  the  defendant  for 
life,  with  remainder  to  the  plaintiff  in  fee.  The  defendant  pleaded, 
that  the  feoffment  was  to  the  ufe  of  himfelf  in  fee,  abfque  hoc, 
thit  it  was  to  the  ufe  of  himfelf  for  life,  with  remainder  ta 
the  plaintiff  in  fee.  Iffue  being  joined  upon  the  plea  the  jury 
found,  that  the  feoffment  was  to  the  ufes  mentioned  by  the 
plaintiff:  but  they  found  farther,  that  the  eftate  for  life  referved 
t*D  the  defendant  ivas  iviihotit  impeachment  of  ivnjle ;  and  fub- 
mitted'  it  to  the  court  whether  the  plaintiff  ought  to  have 
judgment.  IFyndham^  J.  was  of  opinion,  that  the  plaintiff  ought 
to  have  judgment ;  inafmuch  as  it  appeareth  from  what  is  found 
by  the  verdicT:,  that  he  had  no  caufe  of  acflion.  But  Andeyfon^  Ch.  J. 
Rhodes,  J.  and  Feriam,  J.  were  of  opinion,  that  the  pUiintitF  ought 
to  have  judgment ;  and  by  Anderjon,  Ch.  J.  the  matter  in  iffue  is 
found  for  the  plaintiff;  and  as  the  defendant  did  not  avail  him- 
felf of  the  privilege  of  being  difpuni/Jjable  of  ivafie,  by  pleading  itj 
the  jury,  it  not  being  in  iffue,  had  nothing  to  do  therewith  ;  for 
which  reafon  that  which  is  found  concerning  it  ought  to  be  re- 
jected as  furplufage. 
Cfo.  Car.  In  an  a6lion  of  afiimpftt  againfl  an  executor  the  f)laintiff  de- 

i*nkerfaiis  ^^^^^d  upon  a  promife  of  the  defendant's  teftator.  Iffue  being 
V.Sams.  joined  upon  the  plea  of  non  ajptmpft,  the  jury  found  for  the  plain- 
tiff :  but  they  likewife  found,  that  the  tejiator  was  dead  before  the 
day  on  ivhich  the  promife  is  alleged  to  have  been  made.  The  verdi<£t 
was  holden  to  be  good:  And  by  the  court — As  the  jury  have 
found  for  the  plaintiff,  their  finding,  that  the  tejiator  was  dead  be- 
fore the  day  on  ivhich  the  promife  is  alleged  to  have  been  made..  Ought  to 
be  rejefted  as  furplufage. 
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Of  a  Verdict  which  varies  from  the  IfTue. 


A  Vcrdi£l:    which    varies  from    the    iffue  in  a  matter  of    fub- 
•*^   ftance  is  bad. 

"What  is  fnch  a  variance  betwixt  a  verdift  and  the  iffue  ns  will 
make  the  vcrdicft  bad,  is  bed  to  be  learned  from  confidering  the 
determinations  upon  the  point,  the  princi;ial  of  Vi'hich  in  divers 
tdlions  fhall  be  mentioned. 

1.  In  an  Atlion  of  AJ'umpfit. 

4R0II.  Abr,       The  plaintiff  in  an  aftion  oi  ajpimpftt  declared  upon  a  contrnf}: 
V07.  pi.  49.  ^y  j^Q  perfojis.     Uue  bg^j^g  joined  upon  the  pica  of  i::n  ajmr.pfif, 

th<" 
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the  jury  found,  that  the  contra£l  was  made  by  only  one  of  the 
perfons.  This  was  holden  to  be  a  verdi£l  for  the  defendant  ;  the 
contra<St  found  being  different  from  that  which  is  in  iflue. 

The  plaintiff  in  an  acl:ion  of  ajjumpfit  declared  upon  a  promife  iVentr  151, 
by  four  perfons.  The  defendants  all  joined  in  the  plea  of  fion  ^'^"^  ^' 
ajfumpfenmt  infra  fex  aimos^  and  iffue  was  thereupon  joined.  The  orheis.'^  "  ' 
jury  found,  that  one  of  the  defendants  had  promifcd  within  fix  i^'^<?Oougl. 
years  -,  but  they  likewife  found,  that  the  other  three  had  not.  It  ^5^  "•>- 
was  holden,  that,  as  the  jury  had  not  found  the  promife  which  was  pag.  4?4.]** 
in  iffue,  the  verditi  was  for  the  defendants. 

In  an  action  of  ajfumpfit  the  defendant  an  adminiflrator  pleaded,  Carth.  igS. 
that  three  jud^^ments  had  been  obtained  againfl  him  as  admi-  ^"^ev. 
niftrator  to  J.  5-,  that  thofe  judgments  are  ftill  in  force,  and  that 
he  has  affets  in  his  hands  only  to  the  value  of  £ve  fhillings  which 
are  liable  to  thofe  judgments.  The  plaintiff  replied,  that  thofe 
judgments  are  kept  in  force  by  fraud,  and  iffue  was  joined  upon 
the  replication.  The  jury  found  that  one  of  thofe  judgments 
was  kept  in  force  by  fraud.  The  verdict  was  holden  to  be  for 
the  plaintiff:  And  by  the  couit — As  the  defendant's  plea 
is  found  to  be  falfe  as  to  part,  the  plaintitT  ought  to  have  judg- 
ment. 

In  an  aftion  of  ajjlimpfit  the  plaintiff"  declared,  that  the  defend-  2  Roll.  Ab^ 
ant  was  indebted  to  him  in  the  fum  of  twenty  pounds,  which  he  7 19-  ?'•  i^« 
promifed  to  pay  upon  requeff.  The  defendant  having  pleaded 
tioti  ojfumpfii,  the  jury  fouml,  that  the  defendant  was  indebted  to 
the  plaintiff' in  the  fum  of  ten  pounds  upon  one  account,  and  in 
the  fum  of  ten  pounds  upon  another.  The  verdict  was  holden  to 
be  bad  ;  bccaufe,  as  the  iffue  is  joined  upon  oTie  promife  and  the 
jury  have  found  two  promifes,  the  variance  is  in  a  matter  of  fub- 
ftance. 

In  an  a^lion  of  ajpempfit  it  was  alleged   in  the  declaration,  that  Bro-.vnl.  13. 
the  defendant,  in  confider^tion  that  the  plaintiff'  would  give  credit   'p'-re  "• 
for  certain  goods  to  J.  S.,  promifed  to  pay  for  the  fame,  when  he     °*''°'P-- 
fhould,  after  the   delivery  of  any  goods,  be  requefled  fo  to  do. 
The  defendant  pleaded  non  ajjumpjit,  and  iffue  was  joined  upon 
the  plea.     The  jury  found,  that  the  defendant  did  promife  to  pay 
for  the  goods,  but  they  did  not  find  that  a  requeff  of  payment  had 
been  made  to  him  alter  the  delirery  of  the  goods.     The  verdict 
was  holden  to  be  bad  :   And  by  the  court — As  the  duty  could  not 
in   this  cafe  arife    until  a  roqueil  was  made,   the  requeft  is   ma- 
terial, and,    confequently,   as  this    is    not  found,  the  verdicl  is 
bad. 

It  has  been  heretofore  holden,  that  if  the  plaintiff*  in  an  a£lion  Cro.  Eiiz. 
of  ajfumpfit  declare   upon  an  171  debit  at  us  ajfumpfit^  he  canirot  reco-  ^92- 
ver  a  lefs  fum  than  he  declares  for.      In  an  action  of  ajfumpfit  the  sacUevcrei. 
plaintiff  declared,  that  the  defendant  was  indebted  to  him  in  the 
ium  of  fifty  pounds,  which  he  promifed  to  pay.     The  jury  found, 
that  as  to  forty-feven  pounds,  parcel  of  the  faid  fifty  pounds,  the 
defendant  had  promifed  to  pay  it,  but  they  likewife  found,  that  as 
to  the  refidue  he  had  not  promifed  to  pay  it.     The  verdift  was 
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holden  to  be  for  the  defendant ;  becaufe  the  promlfe  found  is  dif- 
ferent from  that  which  is  in  iffiie. 

But,  however  it  may  have  been  heretofore  holden,  it  is  at  this 
day  certain,  that  the  plaintiff  in  an  a£lion  of  ajfumpftt  may  recover 
a  '""fs  fum  than  he  has  declared  for,  notwithftanding  he  have  de- 
clared upon  an  indebitatus  ajfumpfit. 

AiKt  it  was  in  a  very  late  cafe  holden,  that,  although  the  plain- 
tiff in  an  action  of  ajfumpftt  have  d;.'clared  upon  an  iitfimul  compii- 
tajjent^  he  may  recover  damages  to  a  lefs  amount  than  the  balance 
alleged  to  be  due  :  And  by  Tates^  J. —  As  the  promife  upon  which 
an  a£lion  of  ajjiinipfit  is  founded  cannot  extend  further  than  to 
what  is  juftly  due,  the  jury,  in  affeffmg  damages,  have  a  power  to 
divide  the  damages  alleged  in  fuch  manner  that  the  plaintiff  may 
recover  what  is  juflly  due. 

2.  In  an  Aclion  upon  the  Cafe. 

In  an  aftion  upon  the  cafe  the  plaintiff  declared,  that  the  de- 
fendant, of  whom  he  had  bought  two  oxen,  warranted  them  to  be 
found,  and  he  alleged  that  thty  were  unfound.  The  defendant 
pleaded  not  guilty,  and  iflue  was  joined  upon  the  plea.  The  jury 
found  the  defendant  guilty  as  to  one  of  the  oxen,  and  not  guihy  as 
to  the  other.  Upon  a  motion  in  arrefl  of  judgment  it  was  infilled, 
that,  as  the  iffue  is,  whether  the  two  oxen  warranted  to  be  found 
were  unfound,  and  the  verdi£t  finds  that  only  one  of  them  was 
imfound,  the  plaintiff  ought  not  to  have  judgment.  Judgment 
was  given  for  the  plaintiff:  And  by  the  court — As  the  a£lion  is 
not  in  this  cafe  founded  upon  the  contra61:,  but  upon  the  deceit, 
the  verdi6t  is  good. 

In  an  adlion  upon  the  cafe  for  a  falfe  return  to  a  matidamiiSy  the 
plaintiff  declared  that  he  was  chofen  bailiff  of  the  borough  of  ^. 
upon  the  firffc  day  of  OEloher  in  a  certain  year,  which  was  alleged  to 
be  the  cuftomary  day  for  choofing  a  bailiff.  The  defendant  pleaded 
not  guilty,  and  iffue  was  joined  upon  the  plea.  It  was  proved  at 
the  trial,  that  the  plaintiff  was  chofen  bailiff  upon  the  twenty- 
ninth  day  of  September  in  the  year  mentioned,  and  that  this  was  the 
cullomary  day  for  choofing  a  bailiff.  It  was  objedled,  that  as  the 
day,  which  is  in  this  cafe  parcel  of  the  cuflom,  is  material,  the 
ele6lion  proved  is  a  different  one  from  that  which  is  in  iffue,  and 
that  for  this  reafon  the  plaintiff  ought  not  to  recover.  The  ob- 
je£lion  was  over-ruled  ;  and  by  Holt^  Ch.  J.  As  the  fubftantial 
part  of  the  iffue,  nam.tly,  whether  the  plaintiff  was  elected 
according  to  the  cuflom,  is  proved,  it  is  not  material  whether  the 
eledlion  was  upon  the  day  mentioned  in  the  declaration,  or  not. 

In  an  adlion  upon  the  cafe,  in  which  the  declaration  charged 
the  inclofing  of  three  acres  of  land,  the  plaintiff  alleged  a  right  of 
common  therein  as  appurtenant  ro  fixty  acres  of  land,  fixty  acres 
of  meadow,  and  eighty  acres  of  pafture.  The  defendant  pleaded 
not  guilty,  and  iffue  was  joined  upon  the  plea.  It  being  found  by 
the  jury,  that  the  plaintiff  had  a  right  of  common  \x\  the  three 

acres 


acres  of  land,  as  appurtenant  to  a  mefluage,  and  ninety  acres 
of  land,  meadow,  and  pafture  thereto  appertaining ;  and  for  the 
refidue,  that  he  had  not  common;  judgment  was  given  for 
the  plaintiff.  A  writ  of  error  being  brought,  it  was  affigned 
for  error,  that  the  right  of  common  found  by  the  verdidl  is  dif- 
ferent from  that  which  is  in  iflue.  The  judgment  was  afBi'med  : 
And  by  the  court — The  right  of  common  alleged  is  only  matter 
of  inducement ;  the  fubftantial  part  of  the  iflue  being  whether  z 
wrong  has  been  done  to  the  plaintiff  by  inclofmg.  If  the  iflue 
had  been,  whether  the  plaintiff's  right  of  common  were  appurte- 
nant to  fo  much  land,  meadow,  and  pafture,  as  is  mentioned  in  the 
declaration,  the  verdidl  would  peradventure  have  been  bad  :  but 
it  is  not  material  upon  the  prefent  iflue,  whether  the  plaintiff's 
right  of  common  be  found  precifely  as  it  is  alleged  or  not. 

An  a£lion  upon  the  cafe  in  the  nature  of  a  confpiracy  being  zRolI.Abr. 
brought  againft  two,  they  both  pleaded  not  guilty,  and  ifflie  was  7o8.  pi.  ^z, 
joined  upon  the  plea.    The  jury  found  only  one  of  the  defendants 
guilty.     The  verdiil  was  holden  to  be  good  :  And  by  the  court — 
In  an  a£l:ion  upon  the  cafe  in  the  nature  of  a  confpiracy  one  per- 
fon  may  be  found  guilty. 

But,  if  in  ah  aS^ion  of  confpiracy  againft  two  iffiie  be  joined  uu, 
upon  the  plea  of  not  guilty,  and  the  jury  find  only  one  of  them 
guilty,  the  verdi£l  is  bad  ;  becaufe  one  perfon  cannot  be  guilty 
of  a  confpiracy. 

3.  In  an  Adtion  of  Covenant. 

The  plaintiff  in  an  aftion  of  covenant  declared,  that  upon  the  zRoli.Abr. 
fale  of  certain  land  by  the  defendant  to  him,  which  was  efti-  7°3-  Hicks 
mated  at  a  certain  number  of  acres,  the  defendant  covenanted  to  ^*    "*'** 
pay  him  at  the  rate  of   eleven  pounds  by  the  acre,  for  as  many 
acres  as  (hould  be  wanting  of  the  number  the  land  was  eftimated 
at ;  and  he  alleged,  that  as  many  acres  were  wanting,  as  did,  at 
the  rate  of  eleven  pounds  by  the  acre,  amount  to  the  fum  of  feveii 
hundred  pounds.     The  defendant  pleaded,  that  there  were  not  fo 
many  acres  wanting,  as  did,  at  the  rate  of  eleven  pounds  by  the 
acre,  amount  to  feven  hundred  pounds,  and  iffue  was  joined  upon  . 
the  plea.     The  jury  found  a  general  verdi£t  for  the  plaintiff ;  but 
they    affeffed  damages   to   the    amount   of   only   four   hundred 
pounds.      The  verdi£l  was  objcfted  to  as  being  variant  from  the 
iffue  ;  but  it  was  holden  to  be  good  :    And  by  the  court — As  the 
defign  of  the  prefent  a£tion  was  to  recover  damages,  it  was  en- 
tirely in  the  breaft  of  the  jury,  notwithftanding  '.hey  found  all 
the  acres   to  be  wanting,  to  ■  affefs  fuch  damages  as  appeared  to 
them  to  be  reafonable. 

4,  In  an  Aftion  of  Debt. 

In  an  aftion  of   debt  upon  the  2  C3*  3  ^.  6.  for  not  fetting  out  Cro. Ja.44.9, 
tythes,  the  defendant  pleaded  «//  debet  i  the  jury  found  the  value  Pemberton 
of  the  tythes  fubtradled  to  be  lefs  than  the  value   alleged  in  the 
plaintiff's  declaration.  This  was  holden  to  be  a  verdi6t  for  the  plain- 

n  tiff: 
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tifF:  And  by  the  court — There  is  a  diiTcrence  betwixt  an  action 
of  debt  founded  upon  a  fpecialty,  or  upon  a  contract,  and  one 
founded  upon  a  ftatute  givin;;  an  uncertain  fum  by  way  of  feve- 
ralty.  In  the  former  cafe  the  verdidl  cannot  be  for  a  lefs  furii 
than  is  demanded,  unlefs  it  be  found  that  part  of  the  debt  was  fa- 
tisfied  :  but  in  the  latter  cafe,  the  verdi(5\:  is  good,  although  a  lefs 
fum  than  is  demanded  is  found  to  be  due, 
tRoU.Abr.  The  plaintiff  in  an  ;i£l:ion  of  debt  declared  for  the  fum  of 
''°p(T*"^'^  twenty-four  pounds  eight  fliillings.  The  defendant  pleaded  nil 
debet,  and  iflue  was  joined  upon  the  plea.  The  jury  found,  that 
the  defendant  was  indebted  to  the  plaintiff  in  the  fum  of  twenty- 
four  pounds;  but  they  likewife  found,  that  he  was  not  indebted 
to  him  in  the  further  fum  of  eight  fliiiiings.  It  was  holden  that 
the  plaintiff  Ihould  have  judgment  :  And  by  the  court— The  eight 
{hillings  may  have  been  paid. 
aRoll.Abr.       The  plaintiff  in  an  action  of  debt   declared   for  the  fum  of 

701.  pi.  3.  twenty  pounds.     The  defendant  pleaded  ;;/7  debet,  and  iffue  was 

joined  upon  the  plea.     The  jury  found,  that  the  defendant  was 
indebted  to  the  plaintiff  in   the  fum  of  forty  pounds.     This  was 
holden  to  be  a  verdict  for  the  defendant. 
aRoll.Abr.       In  an  a£lion  of  debt  brought  againft  an  executor  the  plaintiff 

702.  pi.  4.    declared  for  the  fum  of  twenty  pounds,  the   defendant  pleaded 

that  he  had  no  affets  in  his  hands,  and  iffue  was  joined  upon  the 

plea.     The  jury  found,  that  the  defendant  had  affets  in  his  hands 

to  the  amount  of  forty  pounds.     This  was  holden  to  be  a  verdidl 

for  the  plaintiff  J  for,  notwithilanding  it  vary  from  the  iffue,  the 

fubffantial    part  of    the  iffue,    namely,  whether   the    defendant 

had  affets  in  his  hands  fufficient  to  fatisfy  the  plaintiff's  debt,  is 

found  for  the  plaintiff". 

Cro.ja.136.       In  an  a£tion  of  debt  the  plaintiff  declared  upon  a  bond  dated 

pfTn'         ^^  2^th  day  of  November.     The  defendant  pleaded  nor:  ejl  facliiiriy 

Mich.'         2nd  iffue  was  joined    upon   the  plea.     The  jury  found  a  bond 

4  Ja.  1.         dated  the  15  th  day  of  November.     This  was  holden  to  be  a  verdict 

for  the  plaintiff";  becaufe  the  fubffantial  part  of  the  iffue,  namely, 

whether  the  bond  be  the  deed  of  the  defendant,  is  found  for  the 

plaintiff. 

Salk.  46J.         But  it  is  faid  in  a  fubfequent  cafe^  that  the  verdict  would  in 

Cromwell  V.  {y^^  ^.^fg  j^g  fQj.  ji^g  defendant;  becaufe  the  bond  found  is  not 

Pafch.     '     the  bond  that  is  in  iffue  ;  and  the  cafe  of  Lane  v.  Pledall  is  ex- 

10  W.  3.       prefsly  denied  to  be  law.     It  is  however  in  this  cafe  laid  down, 

that,  if  the  jury  in  fuch  cafe  find  a  bond  dated  the  fame  day  as 

the  bond  upon  which  the  ad^ion  is  brought  is  alleged  to  be  dated, 

the  verdict  is  for  the  plaintiff';  notwithilanding  they  likewife  find, 

that  the  hdnd  was  dielivered  upon  a  day  different  from  that  on 

wliich  it  is  dated. 

5  Rep.  119.       The  plaintiff  in  an  aftion  of  debt  declared  upon  a  bond  entered 
Wheipdak's   j^j^  ^y  ^j^g  defendant.     The  defendant  pleaded  non  eji  factum.,  and 

iffue  was  joined  upon  the  plea.  The  jury  found  a  bond  entered 
into  by  the  defendant  and  J.  S.  This  was  holden  to  be  a  verdict 
for  the  plaintiff  i  for  that,  as  the  defendant  and  J.  S.  did  both 

fcai 


feal  and  deliver  the  bond,  It  is  the  deed  of  each  of  them,  and  coii- 
ftquently  each  of  them  is  anfwerable  for  the  whole  money  there- 
upon due. 

In  an  aftion  of  debt  upon  a  bond,  conditioned  for  the  perform-  Dyer,  115; 
ance  of  the  co^^enants  in  an  indenture,,  one  of  which  was  that  the  ''^j""^'  ^« 
defendant  fhould  not  cut  down  trees,  the  breach  afligned  was  cut-  Hob.  53. 
ting  down  twenty  trees.     The  defendant  pleaded  that  he  did  not 
cut  down  twenty  trees,  and  ifl'ue  was  joined  upon  the  plea.    The 
jury  found,  that  the  defendant  did  not  cut  down  twenty  trees  ; 
but  they  found,  that  he  cut  down  ten.     This  was  holden  to  be  a 
verdift  for  the  plaintiff:  And  by  the  court — Although  the  verdi<£l 
vary  from  the  iflue ;  yet,  as  enough   is  found  to  make  the  de- 
fendant liable  to  the  penalty  of  the  bond,  the  plaintiff  ought  to 
have  judgment. 

The  defendant  in  an  aftion  of  debt  pleaded  payment  of  the  iKeb.66j. 
money,  for  which  the  a£lion  was  brought,  at  A.     Iflue  being  ^^<=-^^  ''• 
Joined  upon  the  plea,  the  jury  found  that  the  money  was  paid  at 
B.     This  was  holden  to  be  a  verdict  for  the  defendant ;  for  that, 
as  *the  payment  of  the  money  is  the  fubftantial  part  of  the  iflucj 
it  is  not  material  where  it  was  paid. 

5.  In  an  A£lion  of  Ejedlment. 

The  plaintiff  in  an  a61:ion  of  ejettment  declared  upon  a  leafe  2R0II.  Afer, 
from  two  perfons.  Iffue  being  joined  upon  the  plea  of  not  guilty,  '^3*  P  ^S* 
the  jury  found,  that  the  leflbrs  of  the  plaintiff  were  tenants  in 
common.  This  was  holden  to  be  a  verdi£t  for  the  defendant. 
And  by  the  court — As  only  one  leafe  is  declared  upon,  and  the 
verdicl  virtually  finds  two,  the  eftates  of  tenants  in  common  being 
feveral,  the  variance  is  in  a  matter  of  fubftance.  But  it  is  faid, 
that  if  the  jury  had  found,  that  the  leffors  of  the  plaintiff  were 
coparceners,  the  verdi6l  would  have  been  for  the  plaintiff;  be- 
caufe,  as  two  coparceners  make  only  one  heir,  their  joint  leafe  is 
as  good  as  the  joint  leafe  of  two  joint-tenants  would  have  been. 

If  the  plaintiff  in  an  a6lion  of  ejectment  declare  upon  a  leafe  zRoll.Abr. 
for  a  term  of  years  made  at  a  day  certain,  the  term  demifed  by  7°4-  pl-  S'O* 
which  is  to  commence  immediately,  and  the  jury  find  a  leafe  for 
the  fame  term  made  at  another  day,  the  verdict  is  for  the  defend- 
ant, the  variance  being  in  a  matter  of  fubftance. 

But,  if  the  plaintiff  in  an  a6tion  of  eje£lment  declare  upon  a  aRell.Abr. 
leafe  for  a  term  of  years  made  the  firll  day  oi  Aiay  in  a  certain  7^4'P'-i*9- 
year,  the  term  demifed  by  which  is  to  commence  at  the  Michael- 
mas day  following,  and  the  jury  find  a  leafe  for  the  fame  term  made 
the  firft  day  of  June  in  the  fame  year,  the  term  demifed  by  which 
is  to  commence  at  the  Michaelmas  day  following,  the  verdifl  is 
for  the  plaintiff;  for  it  is  not  material  upon  what  day  the  leafe 
was  in  fuch  cafe  made,  provided  it  was  made  before  the  day  on 
which  the  term  was  to  commence. 

If  the  plaintiff  in  an  adlion  of  ejectment  declare  upon  a  leafe  of  Dallf.  105= 
twenty  acres,  and  the  defendant  who  has  pleaded  not  guilty,  be 
found  guilty  as  to  ten  acres,  the  verdi6t  is  good ;  but  it  is  in  this 
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cafe  faid,  that  If  the  defendant  had  pleaded  mii  dlmi/it,  and  the 
defendant  had  been  found  guilty  as  to  ten  acres,  the  verdI(Sl  would 
have  been  bad. 

^nd  it  is  in  a  fubfequent  cafe  laid  down,  that  the  plaintiff  would 
in  fuch  cafe  be  entitled  to  judgment  as  to  ten  acres,  notwith- 
ftanding  the  defendant  had  pleaded  non  d'mvftt. 

But  in  a  ftill  later  cafe  It  is  laid  down,  that  the  plaintiff  would 
not  in  fuch  cafe  be  entitled  to  judgment;  for  that,  as  the  leafe 
found  is  not  that  on  which  iflue  is  joined,  the  variance  is  in  a 
matter  of  fubftance. 

If  the  plaintiff  in  an  adlion  of  ejeftment  declare  upon  a  leafe  of 
a  houfe,  and  the  jury  find,  that  only  part  of  the  houfe  is  built  upon 
the  land  of  the  plaintiff,  he  (hall  have  judgment  for  that  part. 

The  plaintiff  in  an  action  of  ejedlment  declared  upon  a  leafe  of 
a  hundred  acres  of  land.  The  jury  found  the  defendant  guilty  as 
to  forty  acres,  and  as  to  the  refidue  not  guilty.  The  verdidl  was 
holden  to  be  good. 

The  plaintiff"  in  an  a6lion  of  eje£^ment  declared  upon  a  leafe  of 
a  fourth  part  of  a  fifth  part  of  a  field.  The  jury  found  the  de- 
fendant guilty  as  to  a  third  part  of  a  fourth  part  of  a  fifth  part. 
The  verdidl  was  holden  to  be  good.  And  by  the  court — The  jury 
mav  always  find  the  defendant  in  an  aftion  of  ejeftment  guilty 
as  to  fo  much  as  the  plaintiff  proves  a  title  unto  :  but  the  reporter 
fub joins  a  query,  In  what  manner  the  writ  of  poffeffion  is  in  fuch 
cafe  to  be  executed  ? 

The  plaintiff  in  an  a£lIon  of  ejeflment  declared  upon  a  leafe  of 
a  moiety  of  certain  premifes.  The  jury  found  the  defendant  guilty 
as  to  a  third  part  of  the  premifes.  In  order  to  arreft  the  judg- 
ment it  was  faid,  that  the  verdi6l  is  bad ;  becaufe  it  does  not  find 
the  defendant  guilty  as  to  all  that  the  plaintiff  has  declared  for. 
The  rule  for  arrefting  the  judgment  was  difcharged  :  And  by  Lord 
Mansfield^  Ch.  J. — There  feems  to  be  no  good  reafon, why theplain- 
tiff  in  an  action  of  eje£lment  iliould  not  recover  that  part  of  what 
he  has  declared  for  to  which  he  proves  a  title  \  and  it  is  laid  down 
in  I  Bid.  22g,  that  he  may  recover  fuch  part. 

If  an  adtion  of  ejectment  be  brought  againft  a  hufband  and  his 
wife,  and  only  one  of  them  be  found  guilty,  the  verdict  is  good. 

6.  In  an  Action  of  Replevin. 

The  defendant  in  an  action  of  replevin  alleged,  that  the  plain- 
tiff held  land  of  him  by  fealty,  fuit  of  court,  and  the  yearly  rent 
of  three  (liillings  and  four  pence  ;  and  he  avowed  the  taking  for 
rent  in  arrear.  The  plaintiff'  traverfed  the  holding  alleged  by  the 
defendant,  and  iffue  was  joined  upon  the  traverfe.  The  jury  found, 
that  the  plaintiff  held  of  the  defendant  by  fealty,  and  the  yearly 
rent  of  three  fliillings  and  four  pence ;  but  that  he  did  not  hold 
by  fuit  of  court.  This  was  holden  to  be  a  verdidt  for  the  plaintiff"; 
becaufe  ^the  whole  of  the  title  to  diftrain  alleged  by  the  avowant, 

every 


tvery  part  of  which  is  material  in  an  a£lion  of  replevin,  is  not 
found. 

In  an  a£lion  of  replevin  the  defendant,  a  commoner,  avowed  Hob.  7a. 
the  taking  of  cattle  damage-feafant  upon  the  eleventh  day  of  April  ^°P^  ** 
in  a  certain  year.  The  plaintiff  replied,  that  Williams,  another 
commoner,  had  upon  the  thirtieth  day  of  March  in  the  fame  year 
demifed  his  right  of  common  to  the  plaintiff,  to  be  holden  by  him 
from  the  twenty-fifth  day  of  the  faid  March  for  one  year.  The 
defendant  traverfed  the  demife,  and  iiTue  was  joined  upon  the 
traverfe.  The  jury  found  a  demife  from  Williams  to  the  plaintiff, 
made  the  twenty-fifth  day  of  March  in  the  fame  year,  by  which 
Williams  had  demifed  his  right  of  common  to  the  plaintiff  for 
one  year  from  thence  next  enfulng.  In  order  to  arreil  the  judg- 
ment it  was  infilled,  that  the  demife  found  is  different  from  that 
which  is  in  ilTue:  but  judgment  was  given  for  the  plaintiff.  And 
by  the  court — The  fubflantial  part  of  the  iffue,  namely,  whether 
the  plaintiff  had  at  the  time  of  taking  his  cattle  a  right  of  com- 
mon under  a  demife  from  WilliamSy  is  found  for  him  ;  and  the 
day  of  making  the  demife  is  not  material.  The  reporter  adds,  that, 
if  the  jury  had  found  any  other  right  of  common  in  the  plaintiff 
than  under  a  demife  from  Williams ^  the  verdi6l  would  have  been 
bad. 

The  defendant;. in  an  a£lion  of  replevin  avowed  the  taking  of  5  Rep.  7S. 
cattle  damage-feafant.  In  bar  of  this  avowry  the  plaintiff  pre-  Gray's  cafe. 
fcribed  for  a  right  of  common.  IfTue  being  joined  upon  the  pre- 
fcription,  the  jury  found,  that  the  plaintifi^  had  a  right  of  common  i 
but  they  likewife  found,  that  he  ought  to  pay  yearly  for  the  fame 
a  hen  and  five  eggs.  This  was  holden  to  be  a  verdi£l:  for  the 
plaintiff;  for  that,  as  the  payment  is  not  parcel  of  the  prefcrip- 
tion,  but  a  collateral  recompence,  for  which  the  perfon  to  whom 
it  is  due  has  a  remedy,  it  was  not  neceffary  for  the  plaintiff  to 
fet  out,  that  he  was  liable  to  the  payment,  his  title  to  the  right 
of  common  being  complete  without  fettiug  this  out  :  but  it  is 
added,  that  if  the  jury  had  found,  that  the  plaintiff  had  a  right  of 
common  upon  paying  a  heri  and  five  eggs,  the  verdict  would  have 
been  for  the  defendant ;  becaufe,  as  the  payment  would  then  have 
been  parcel  of  the  prefcription,  the  plaintiff  would  not,  in  cafe  he 
had  omitted  to  fet  this  out,  have  {hewn  a  complete  title  to  the 
right  of  common. 

7,  In  an  Aflion  of  Trefpafs. 

In  an  a£tion  of  trefpafs  the  plaintiff  declared,  for  the  threlhing  2R0II.  Abr. 
and  carrying  away  of  twenty  bufhels  of  barley.  The  defendant  7oj-f1-  is« 
having  pleaded  not  guilty,  the  jury  found' him  guilty  of  carrying 
away  the  barley,  but  not  of  threfliing  it.  This  was  holden  to  be 
a  verdift  for  the  plaintiff.  And  by  the  court — Torts  are  fevera!, 
and  the  carrying  away  of  the  barley  was  a  tort,  for  which  the 
plaintiff  is  entitled  to  recover  damages. 

In  an  adtion  of  trefpafs  the  plaintiff  declared  for  breaking  and  Cro.  Eii«. 
entering  his  clofe.    The  defendant  having  pleaded  not  guilty,  the  '7°-  ^"^^ 
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iRoll.  Abr.  jury  found,  tlut  die  trefpafs  was  committed  in  tlie  clofi',  and  that 
703.  pi.  10.  one  acre  of  the  clofe  \vas  in  the  poflefTion  of  the  phiintiff:  but  they 
hkewife  found,  that  a  larger  part  of  the  clofe  was  in  the  pof- 
fcfhon  of  the  defendant,  and  that  a  flill  larger  part  thereof  was  in 
the  poneffion  of  j.  S.  This  was  holden  to  be  a  verdict  for  the 
plaintiff.  And  by.  the  court  — As  it  is  found,  that  the  trefpafs  was 
committed  in  the  clofe,  and  tliat  part  of  the  clofe  was  in  the  pof- 
feffion  of  the  plaintiff,  he  is  entitled  to  recover  damages. 
Cro.ja.662.  In  an  adlion  of  trefpafs  the  plaintiff  declared  for  breaking  hidf 
Du.j"  V  clofe,  and  for  eating  his  grafs  with  divers  cattle,  to  wit,  with  horfes, 
oxen  and  cows.  The  defendant  having  pleaded  not  guilty,  the 
jury  found  him  guilty  of  breaking  the  clofe  and  eating  the  grafs 
with  divers  beaits  ;  and  judgment  was  given  for  the  plaintifl'.  A 
writ  of  error  being  brought,  it  was  afligned  for  error,  that  it  is 
not  found,  that  the  grafs  was  eaten  by  the  beafts  of  any  of  the 
kinds  mentioned  in  the  declaration.  The  judgment  was  atfirmed. 
And  by  the  court — The  fubftantial  part  of  the  iffue,  namely, 
whether  the  grafs  of  the  plaintifl'  was  eaten  by  divers  cattle  of  the 
defendant,  is  found  j  and  it  is  not  material  of  what  kind  the  beafts 
\vere. 
Cro.ja  134.  In  an  a£lion  of  trefpafs  againfl  J.  S.  and  J.  N.  the  plaintiff  de- 
Aiarierv.  clarcd  for  taking  his  gun.  The  defendant  j.  S.  pleaded,  that  the 
inothcr.  plaintiff  made  an  afiault  upon  A.  B.  with  the  gun,  and  that  there- 
upon he,  in  order  to  keep  the  peace  and  preferve  the  life  of  A  B. 
took  the  gun.  The  defendant  J.  N.  pleaded  not  guilty.  Iffues 
being  joined  upon  both  pleas,  the  jury  found  the  iffue  upon  the 
firll  plea  for  J.  S.,  but  they  found  J.  N.  guilty.  In  order  to  arrefl 
the  judgment  againft  J.  N.  it  was  infilled,  that,  as  the  firfl  iffue 
is  found  for  J.  S.,  there  ought  not  to  be  judgment  againfl:  J.  N. 
Judgment  was  given  againfl  him.  And  by  the  court — As  y.  N. 
is  found  guilty,  the  court,  rather  than  fulTer  him  to  avail  him- 
felf  of  the  plea  of  jufl:ification  found  for  J.  S.,  will  intend  that  the 
taking  of  the  gun  by  J.  N.  was  at  another  time.  But  it  is  faid, 
that  if  jf.  S.  had  pleaded  a  gift  of  the  gun  by  the  plaintiff,  and 
7.  N.  had  pleaded  not  guilty ;  and  the  iffue  upon  the  plea  of 
y.  S.  had  been  found  for  him,  there  could  not  have  been  judg- 
ment againft  J.  N.  notwithftanding  the  iffue  upon  the  plea  of  not 
guilty  had  been  found  againft  him  ;  becaufe  it  would  then  have 
appeared  to  the  court,  from  the  finding  of  the  iffue  upon  the  plea 
of  jf.  S.,  that  the  plaintiff  had  no  caufe  of  adlion. 

8.  In  divers  other  Adlions. 

^Sro.  Verd.        In  an  a£lion  of  account  the  defendant  pleaded,  that  he  had  ac- 
F^  99-  counted  before  J.  S.  and  J.  AT.,  auditors  affigned  by  the  plaintiff. 

Iffue  being  joined  upon  the  plea,  the  jury  found  that  the  defend- 
ant had  accounted  before  j.  S.  only.  This  was  hqlden  to  be  a 
verdi£l  for  the  defendant.  And  by  the  court — The  fubftantial 
part  of  the  iffue,  namely,  whether  he  had  accounted  to  an  auditor 
^ffjgned  by  the  plaintiff,  is  found  for  him. 


In  an  affize  of  darrein  prefentment  the  demandant  alleged,  that  i  inft.  zSa. 
the  avoidance  of  the  church  was  by  deprivation  of  the  laft  inr 
cumbent.  IfTue  being  joined  upon  the  allegation,  the  jury  found, 
that  the  avoidance  of  the  church  was  by  the  death  of  the  laft  in- 
cumbent. This  was  holden  to  be  a  verdicti  for  the  demandant. 
And  by  the  court — The  avoidance  of  the  church  is  the  fubftan- 
riai  part  of  the  iflue,  the  manner  of  avoidinig  being  only  a  cir- 
cumllance. 

In  a  writ  of  fecond  deliverance  the  plaintiff  made  title  under  a  Noy,  95. 
deed  of  feoffment  to  ^.  and  B.  to  his  ufe.     The  defendant  tra-  Dicker  v, 
verfed,  that  the  deed  of  feoffment  was  to  the  ufe  of  the  plaintilF,         ^'  ' 
and  ifTue  was  joined  upon  the  traverfe,     The  jury  found  a  deed  of 
feoffment  to  yl.,  B.,  and  C,  to  the  ufe  of  the  plaintiff.     This  was 
holden  to  be  a  verdi£l  for  the  plaintitf.     And  by  the  court — The 
fubftantial  part  of  the  ifTue  is,  whether  a  deed  of  feoffment  was 
made  to  the  ufe  of  the  plaintiff,  which  being  found,  it  is  not  ma- 
terial whether  the  number  of  ^le  feoffees  was  two  or  three. 

In  a  fuit  upon  a  writ  of  prohibition  the  plaintiff  alleged   a   mo-   iVentr.  32. 
dus.     The  defendant  pleaded,  that  there  is  not  fuch  a  modus  as  ^"^' 
the  phiintiff  has  alleged.     Iffue  being  joined  upon  the  plea,  the  Rep. 427. 
jury  found    a  modus  different  from  that  alleged  by  the  plaintiff,  Brock  v. 
and  a  confultation  was   prayed.     It  was   holden,  that  a  confulta-  ^'^^^^'^^o"' 
tion  ought  not  to  be  awarded.     And  by  the  court — As  the  jury 
have  found,  that  there  is  a  modus,  the  defendant  ought  not  to  be 
fuffered  to  fue  in  the  fpiritual  court  for  tythes  in  kind. 

9.  In  a  criminal  Profecution, 

In  an  indictment  for  murder,  the  jury,  provided  they  are  fatlf- 
fied  the  killing  was  not  of  malice  afore-thought,  may  find  the 
prifoner  guilty  of  manflaughter  j  for  the  killing  is  the  fubftantial 
part  of  the  iffue. 

It  is  faid  to  be  ufual,  to  prefer  two  indi£lments  againft  a  perfon  Foft.  299, 
guilty  of  homicide  by  ftabbing,  one  upon  the  ftatute  againft  ftab- 
bing,  and  another  for  murder,  that,  in  cafe  the  evidence  be  not 
fufhcient  to  convict  the  prifoner  of  murder  upon  the  former  in- 
diflment,  he  may  be  convifted  of  manflaughter  upon  the  latter. 

But  it  is  in  other  books  laid  down,  that  the  perfon  indi6ted  H.P.C.  5S. 
upon  the  ftatute  againft  ftabbing  may,  upon  this  indidtment,  be  ?^J°'  '[^'i' 
found  guilty  of  manflaughter  i  for  that  the  killing  is  the  fubftan^       '   "*"" 
rial  part  of  the  iffue. 

It  was  charged  in  an  indiftment  for  murder,  that  Mackally  the  9  Rep*  63. 
prifoner  did  felonioufly  v/ound  Richard  Fell^  and  that  he  died  of  ^9- f^a^ka!- 
the  wound.  The  jury  found,  that  Mackally  did  give  a  wound  to 
Richard  Fell,  together  with  the  circumftances  which  attended  the 
giving  of  it,  and  that  he  died  of  the  wound  j  and  they  concluded 
their  verdict  in  thefe  words :  "  If  upon  the  whole  matter  the  court 
"  fl^all  be  of  opinion  that  the  killing  was  murder,  then  we  find 
*'  Mackally  guilty  of  murder  in  the  manner  it  is  charged  in  the  in- 
(lidtment."  An  exception  was  taken,  that,  as  the  jury  had  not  found 
Jhat  Mackally  did  felpnipuHy  v/owd  Richard  f/ll^  the  court  could 
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not  adjudge  that  the  wounding  was  felonious.  The  exception  was 
not  allowed.  And  by  the  court— The  jury  may  in  any  cafe  find 
the  fa£t  with  its  circumftances,  and  fubmit  the  law  arifing  there- 
upon to  the  confideration  of  the  court.  In  the  prefent  cafe  the 
jury  have  moreover  virtually  found,  that  the  wounding  was  felo- 
nious ;  for  they  fay,  that,  if  upon  the  luhole  matter  the  court  Jli all  be 
of  opinion  that  the  killing  ivas  murder^  then  ive  find  Mackally  guilty 
of  murder  in  the  manner  it  is  charged  in  the  indlclmeni.  The  confe- 
quence  is,  that  as  the  court  have  adjudged  the  killing  to  be  mur- 
der, the  jury  have  found  Mackally  guilty  of  murtler  in  the  manner 
it  is  charged  in  the  inditlment ;  and  it  is  therein  charged  that  the 
wounding  was  felonious. 
aRoli.Abr.  In  an  information  againft  J.  S.  and  J,  N.  the  engrofllng  of  a 
707.  pi.  48.  thoufand  quarters  of  corn  was  charged.  The  defendants  having 
both  pleaded  not  guilty,  tlie  jury  found  that  J.  S.  had  engrofled 
feven  hundred  quarters  of  corn.  The  other  defendant  J.  N.  was 
found  not  guilty.  It  was  holden,  that  judgment  fhould  be  given 
againft  J'.  S.  becaufe  the  information  is  for  a  tort,  and  torts  are 
feveral. 

(P)  Of  a  Verdidt  where  the  Words  A^odo  et  Forma 
are  contained  in  the  Traverfe  upon  which  Iffue  is 
joined. 

2R0II.  Abr.  TF  iflue  be  joined  upon  a  traverfe  in  which  the  words  modo  et 
708.pl.  53,    1  forma  are  contained,  fome  circumftances,  that  would  not  other- 
wife  be  fo,  are  by  thefe  words  made  material,  and  m.uft  be  found 
by  the  verdict. 

1  Inft.  281.       If  a  feoffment  by  deed  be  traverfed,   and  the  words  modo  et 

forma  be  contained  in  the  traverfe,  and  the  jury  find  a  feoffment 
without  deed,  the  verdict  is  bad ;  the  words  modo  et  forma  being 
in  tliis  cafe  efllntial  to  the  iii'ue. 

2  Roll.  Abr.       In  an  a61:ion  of  debt  the  plaintiff  declared,  that  the  defendant 
702.  pi.  2.  ^2s  indebted  to  him  in  the  fum  of  forty  (hillings  for  a  horfe  fold. 

The  defendant  pleaded  nil  debet  modo  et  forma.,  and  iffue  was  joined 
upon  the  plea.  The  jury  found,  that  the  defendant  was  indebt- 
ed to  the  plaintiff  in  the  fum  of  forty  fhillings  for  two  horfes  fold. 
The  verdict  was  holden  to  be  bad ;  becaufe  the  contract  found 
is  different  from  that  upon  which  iffue  is  joined. 
2  Roll.  Abr.  In  an  action  of  replevin  the  defendant  avowed  the  taking  as  a 
7c9.pl.  61.  tJiHirefg  for  rent  in  arrear,  and  mgde  title  in  himfelf  to  diftrain,  by- 
virtue  of  an  abfclute  dcvi.^  from  J.  S.  to  hun  of  the  place  in  which 
the  diftrefs  was  taken.  The  plaintiff  replied,  that  f.  S.  did  not 
devife  to  the  defendant  modo  et  forma  as  he  has  alleged,  and  iffue 
was  joined  upon  the  replication.  The  jury  found  a  devife  from 
J.  S.  to  the  defendant  upon  a  condition  precedent;  and  they  alfo 
found,  that  the  condition  was  performed  at  the  time  the  devife 
was  pleaded.  The  verdict  was  holden  to  be  for  the  plaintiff. 
And  by  the  court — As  the  devife  to  the  defendant  is  conditional, 
and  not  abfolute^  ic  is  not  fuch  a  devife  as  he  ht^s  alleged . 

Ade- 


A  devife  by  J.  S.  of  certain  premiftS  to  y  N.  in  fee  having  i  Jon.  224. 
been  pleaded,  the  plaintijF  replied,  that  J.  S.  did  not  devife  modo  ^".'^' 
et  forma  s«>  the  defendant  has  alleged.      IfTue  being  joined   upon     "  ^* 
the  replication,  the  jury  found,  that  J.  S,  devifed  the  premifes  to 
^.  for  a  term  of  years,  with  remainder  to  J.  N.  in  fee,  and  that 
the  term  was  fubfitling.     It  was  holden,  that,  as  the  devife  found 
is  fubftantially  different  from  that  on  which  the  iffue  is  joined, 
,  the  one  being  a  devife  of  an  eftate  in  pofTelhon,  the  other  a  devife 
of  an  eftate  in  remainder,  it  is  not  fuch  a  devife  as  the  defendant 
has  alleged. 

Upon  confidering  the  cafes  already  cited  it  will  appear,  that 
the  circumftances  traverfed  by  traverfers  in  which  the  words  modo 
et  forma  were  contained  were  holden  to  be  material,  becaufe  they 
were  efl'ential  to  the  iffues  :  from  whence  it  may  be  fairly  inferred, 
that  the  verdi6l  was  not  in  any  one  of  the  cafes  holden  to  be  bad, 
merely  becaufe  the  words  modo  et  forma  were  contained  in  the  tra- 
verfe  upon  which  it  was  joined,  but  becaufe  the  jury  had  not 
■fouixl  a  circumftance,  which  was  eflential  to  the  iflue. 

It  will  appear  from  fome  other  cafes  which  (hall  be  mentioned, 
that,  although  the  v/ords  modo  et  forma  are  contained  in  the  traverfe 
upon  which  iflue  is  joined,  the  materiality  of  what  is  traverfed 
very  feldom  depends  upon  thefe  words. 

It  is  in  one  book  laid  down  generally,  that,  although  the  words  i  inft.  a8i; 
modo  et  forma  TiXt  contained  in  the  traverfe  upon  which  iffue  is 
joined,  it  is  not  neceffary,  that  the  verdi£l  fliould  find  every  cir- 
cumftance which  is  traverfed  ;  for  that,  if  all  the  material  circum- 
ftances  of  the  iffue  are  found,  it  is  not  necefiary  that  any  immate- 
rial circumftance  (hould  be  found. 

If  a  man  bring  a  writ  of  entry  in  cafu  provifo  upon  the  aliena-  ibid. 
tion  of  tenant  ia  dower  to  his  diflierifon,  and  allege  an  alienation 
in  fee  ;  and  the  tenant  plead,  that  fhe  did  not  alienate  modo  et 
forma,  and  iffue  be  joined  upon  the  plea,  and  it  be  found  by  the 
jury,  that  the  tenant  did  alienate  in  tail  or  for  life,  the  demanilant 
fhall  recover,  notwithftanding  the  alienation  was  not  fuch  an  alien- 
ation as  is  alleged  ;  becaufe,  as  the  fubftantial  part  of  the  iffue, 
namely,  whether  the  tenant  did  alienate  to  the  diflierifon  of  the 
demandant,  is  found,  the  manner  of  alienating  is  not  material. 

In  an  adlion  of  trefpafs  the  plaintiff  declared  for  the  taking  of  1  inft.  281. 
his  goods  upon  a  day  certain,  and  at  a  place  certain.  The  de- 
fendant pleaded  not  guilty  7nodo  et  forma  as  the  plaintiff  has  alleged, 
and  iffue  was  joined  upon  the  plea.  The  jury  found  tlie  defend- 
ant gutlty  upon  another  day,  and  at  another  place  The  verdi£t 
was  holden  to  be  good  \  becaufe  the  fubftantial  part  of  the  iffue, 
namely,  whether  the  goods  were  taken,  is  found,  and  neither  the 
day  when,  nor  the  place  where,  they  were  taken  is  material. 

In  an  action  of  trefpafs  qiuire  claufum  f regit  the  defend? nt  juf-  Moor,  S6.f. 
tified  under  a  right  of  common  in  the  locus  in  quo,   from  the  day  Thoiow- 
of  Pentecoft  in  every  year  to  a  day  certain  in  the  fame  year,  ^ohnuj'n. 
The  plaintiff  traverfed  that  the  defendant  had  aright  of  common  zRoii.  Abr. 
modo  et  forma  as  he  had  alleged,  and  iffue  was  joined  upon  the  ^°'X'  P'-  Si* 
traverfe.     The  jury  found,  that  the  defendant  had  a  right  of  com- 
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mon  upon  the  day  of  Pentecoft  in  every  year,  and  from  the  day 
next  thereunto,  until  the  day  certain  in  the  fame  year  mentioned 
in  his  plea.  This  was  holden  to  be  a  verdict  for  the  defendant  ; 
bccaufe  the  fubftantial  part  of  tlie  ifTue,  nnmely,  whether  he 
had  a  right  of  common  at  the  time  the  trefpafs  is  charged,  is 
found  ;  and  it  is  not  neceflary  that  the  title  of  the  defendant  to 
the  right  of  common  ftiould  in  fuch  cafe  be  found  precifely  ai 
it  is  fet  out.  But  it  was  In  this  cafe  agreed,  that  if  a  man  bring 
an  afTize  of  right  of  common,  it  is  neccflary  to  fet  out  a  title 
thereto,  and  that  this  muft  be  found  precifely  as  it  is  fet  out ;  for 
tliat  the  demandant  is  not  in  fuch  cafe  entitled  to  recover,  unlefs 
it  be  found  by  the  jury,  that  he  has  the  very  title  to  the  right  of 
common  which  is  fet  out. 

In  an  action  of  trefpafs  the  plaintiff  declared  for  breaking  his 
houfe  and  taking  his  goods.  The  defendant  pleaded,  that  the 
houfe  is  holden  of  him,  as  of  his  manor  of  A.^  by  homage,  fealty, 
efcuage,  fuit  of  court,  and  the  yearly  rent  of  one  pound  of  cum- 
min feed,  and  that  he  entered  the  houfe  and  diftrained  the  goods 
for  three  years'  rent  in  arrear.  The  plaintiff  replied,  that  the  houfe 
is  holden  of  J.  S.  as  of  his  manor  of  B.,  ahfqiie  hoc  that  it  is 
holden  of  the  defendant  modo  et  forma  as  he  has  alleged.  Iffue 
being  joined  upon  the  replication,  the  jury  found,  that  the  houfe  is 
holden  of  the  defendant,  as  of  his  manor  of  //.,  by  homage, 
fealty,  and  the  yearly  rent  of  one  pound  of  cummin  feed,  and 
not  otherwife.  This  was  holden  to  be  a  verdift  for  the  defend- 
ant :  and  by  the  court — Notwithftanding  the  verdi£l  does  not  find 
the  holding  to  be  precifely  as  the  defendant  has  alleged,  it  finds 
the  fubftantial  part  of  the  iflue,  that  the  houfe  is  holden  of  the 
defendant  •,  which,  although  it  would  not  have  been  fufficient 
finding  in  an  a£lion  of  replevin,  is  fo  in  the  prefent  a6lion,  wherein 
the  defendant  is  charged  as  a  wrong-doer. 

The  declaration  in  an  action  upon  the  cafe  charged  the  (peak- 
ing of  the  following  words,  There  is  a  great  nejl  cf  thieves  at  Pir- 
ton,  and  Sir  John  Brugis  is  the  maintaincr  of  them^  and  he  is  a 
Jlrong  thief  himfelf  The  defendant  travcrfed  the  fpeaking  of  the 
words  modo  et  forma  as  the  plaintiff  has  alleged.  Iffue  being 
joined  upon  the  traverfe,  the  jury  found,  that  the  defendamt  fpokc 
all  the  words  charged,  except  the  word  y?ro;7^,  and  a ffelfed  da- 
mages for  the  plaintiff.  IJpon  a  motion  in  arreft  of  judgment  it 
■was  infifted,  that,  as  all  the  words  charged  are  not  found  to  have 
been  fpoken  by  the  defendant,  the  plaintiff  ought  not  to  have 
judgment :  but  judgment  was  after  deliberation  given  for  the 
plaintiff. 

In  an  a£lIon  upon  the  cafe  the  plaintiff  charged  the  fpeaking  of 
the  foilpwing  words,  Jf  Sir  John  Sidenham  might  have  his  way 
he  would  kill  the  king.  The  defendant  traverfed  the  fpeaking  of 
the  words  modo  et  forma  as  the  plaintiff  has  alleged.  Iffue  being 
joined  upon  the  traverfe,  the  jury  found,  that  the  defendant  fpoke 
the  following  words,  /  think  in  my  confcience  if  Sir  John  Sidenham 
might  have  his  nvay  he  would  kill  the  king.  Haughtort^  J.  was  of 
opinion,  that  as  the  jury  have  found  other  words  as  well  as  thofe 
7  charged, 
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charged,  the  verdi£l  is  for  the  defendant :  but  Montague^  Ch.  J., 
Croke,  J.,  and  Dodderidge^  J.  were  of  opinion,  that  as  the  words 
charged  are  all  found,  and  the  other  words  found  do  not  alter 
the  fenfe  or  take  off  the  force  of  the  words  char<T;ed,  the  verdidt 
is  for  the  plaintiff;  and  judgment  was  given  for  him.  A  writ  of 
error  being  brought  in  the  Exchequer-chamber,  Hobarty  Ch.  J.  of 
the  Common  Pleas,  Wyicky  and  Dettham  were  of  opinion,  that,  as 
the  manner  and  form  of  fpeaking  the  words  is  traverfed,  and  they 
are  not  found  to  have  been  fpoken  precifely  as  they  are  charge<i, 
the  verdi£l  is  for  the  defendant :  but  Tanfield^  Ch.  Bar.,  War^ 
burton,  Bromley,  and  Hutton  being  of  a  different  opinion,  the  judg- 
fnent  of  the  court  of  King's  Bench  was  affirmed. 

(  Q^)  Of  a  Verdid  which  does  not  find  the  Matter 
in  Iflue  with  Certainty. 

iN  an  a£lion  of  eje^lment  for  a  mefTuage,  the  jury  found  the  ^far.  97. 
-'■  defendant  guilty  as  to  fo  much  of  the  mefTuage  as  Hands  upon  J"".'"  "' 
a  certain  bank.  The  verdict  was  holden  to  be  bad;  becaufe  it  is 
uncertain :  and  by  the  court — Although  a  verdifl  which  finds  the 
defendant  guilty  as  to  part  of  what  is  demanded  in  eje£lment 
may  be  good,  it  can  only  be  fo  where  the  defendant  is  found 
guilty  as  to  a  certain  part  j  becaufe,  if  the  verdict  do  not  find 
fomething  in  certainty,  the  court  cannot  give  judgment  j  for  the 
maxim  is  oportet  quod  res  certa  dedttcatur  ifi  judicium. 

In  an  action  of  dower  the  tenant  pleaded,  that  the  hufband  of  2  Roll.  Abr« 
the  demandant  was   never  fcifed  of  the  premifes  of  which   (he  ^'^^'  ^' 
demanded    dower.     Iflue  being  joined  upon  the  plea,  the  jury  ^ '  ^* 
found,  that  the  hufband  was  feifed  of  the  premifes,  except  fo 
much  thereof  as  belonged  to  J.  S.      The  verdi<i\  vv^as  holden  to 
be  bad  ;  becaufe,   as  it  does  not  appear  what   part   of  the   pre- 
mifes did  belong  to  J.  5.,  the  court  cannot  tell  of  how  much  to 
give  judgment. 

In   an  afTize  the  demand  was  of  an  arrear  of  a  rent-charge  of  Cro.  Car. 
twenty  pounds  devifed  to  the  demandant.     The  jury  found,  that  ^^oVris  v. 
the  rent-charge  was  in  arrear  for  the  term  of  thirty  years ;  but  Priace, 
they  did  not  find  when  the  devifor  died.     The  vcrdidl  was  upon 
a  writ  of  error  holden  to  be  bad ;  becaufe,  as  the  time  of  the  de- 
vifor's  death  is  not  found,  it  does  not  appear  at  what  time  the 
thirty  years  ended,  for  which  the  rent-charge  is  found  to  be  in 
arrear. 

In  an  a£lion  of  debt  the  plaintiff  declared  for  divers  fums  of  Cro.  ja, 
money,  amounting  the  whole  to  forty  pounds.     IfTue  being  joined  Ylll-mW  t. 
upon  the  plea  of  nil  debet,  the  jury  found,  that  the  defendant  was  Midekow. 
iqdcbted  to  the  plaintiff  in   the  fum  of  thirty  pounds,   but  that 
the   refidue  of  the   forty  pounds  was  not  due   to  the   plaintiff. 
Judgment  being  given  for  the  plaintiff,   it  was  upon  a  writ  of 
error  holden,  that,  as  the  verdict  does  not  find  in  which  of  the 
particular  fums   the  defendant  was  indebted  to  the  plaintiff,  he 
sught  not  to  have  had  judgment  j  becaufe,  as  it  is  uncertain 

D  2  for 


36 


utvm. 


for  which  of  the  funis  the  judgment  was  given,  the  defendant 
can  never  know  now  to  plead  the  judgment  in  bar,  in  cafe  another 
3£lion  fliould  be  brought  for  any  of  the  fums  j  and  the  judgment 
was  reverted. 

It  appears  froni  the  cafes  already  cited,  that  the  vcrdidls  therein 
were  hoiden  to  be  bad;  becaufe  they  were  uncertain  as  to  fome- 
thing  which  was  material  to  the  gift  of  the  .K^ion  ;  and  it  maybe 
inferred  from  the  following  cafes,  that  if  the  thing,  as  to  which  a 
verdldl  Is  uncertain,  be  not  efiential  to  the  iflue,  the  verdi£l  is, 
notwithflanding  fuch  uncertainty,  good. 
Key,  115.  In  an  action  of    trefpafs  fjiiare  claufum  fregit  the  declaration 

Wir.kfworth  charged,    that  the  trefpafs  vas   committed  in  a  certain  acre  of 
)^jr/J*        land,  of  which  the  abuttals  were  fet  forth.     IlTue  being  joined 
upon  the  plea  of  not  guilty,  the  jury  found  the  defendant  guilty  of  a 
trefpafs   in  one    half  of  the   acre,   and  aHeHed  damages    for    the 
plaintiff;  but  they  did  not  find  in  which  half  the  trefpafs  was 
committed.      The  verdict  was  hoiden  to  be  certain  enough :  and 
by  the  court — As  damages  are  to  be  recovered  in  this  a(5tion,  and 
not  the   land  itfelf,  the  plaintiff  may  recover  damages  for  a  tref- 
pafs in  one  half  of  the   acre,  and  it  is  not  material  in  which  half 
it  was  comn"iltted. 
iKcb.S35.        In  an  adion  of  debt  upon  the  i  Ja.  i.  c  22.    for  felling  oaks 
Duke  of       ^j  2  \\xr\Q  prohibited,  not  guilty  was  pleaded,  and  iffue  v/as  joined 
Tohofon.  *     ttpon   the  plea.     The  jury  found,   that  the  defendant  had  felled 
ten  oaks,    and   that  the  value    of  each  was  fix  fhillings  and  eight 
pence.     Upon  a  motion   in  arrell  of  judgment  it  was  infifted, 
that  the  verdi£l   is  bad  •,    becaufe  the  jury  have   not  added  the 
fums  together  and  found  a  precife  fum.     The  verdicfc  was  hoiden 
to  be  good :  and  by  the  court — If  the  defendant  had  pleaded  nit 
debet  the  verdi£l  would  have  been  bad,  for  want  of  having  found 
a  precife  fum  to   be  due ;  but  it  is   not  neceffary,  that  a  precife 
fum  fhould  be  found  to  be  due,  where  the  plea  in  an  adlion  of 
debt  is  not  guilty. 
2>Mod.  An   indiftment  was  found  againft  a  perfon   for  exerclfing  a 

Anon,  trade  unlawfully  for  the  fpace  of  three  months,  to  wit,  from  a 
day  certain  to  a  day  certain.  Iffue  being  joined  upon  the  plea  of 
not  guilty,  the  defendant  was  found  guilty  as  to  one  month  with- 
out faying  which,  and  not  guilty  as  to  the  two  other  months. 
Upon  a  motion  in  arreft  of  judgment  it  was  infilled,  that 
as  it  does  not  appear  for  which  of  the  three  months  the  de- 
fendant is  found  guilty,  he  cannot  plead  a  convli^ion  upon  this 
indictment  in  bar  of  a  fecond  for  the  fame  of-ence.  The  verdi£l 
was  hoiden  to  be  certain  enough  :  and  by  the  court — If  a  fecond 
indictment  fnould  be  found  againft  the  defendant,  he  may  plead 
a  conviction  upon  the  firft  indictment  for  one  month,  and  tra^ 
yerfs  his  having  been  guilty  any  other  month. 


rtl. 


(R)  O^  a  Verdia  which  does  not  find  the  Matter 
in  liTue  expreisly. 

THE  matter  in  iffiie  was,  Whether  J.  S.  had  refigned  a  cer-  1^07,147, 
tain  benefice  to  a  certain  bifhop.  The  jury  found  an  hidnj-  Smith  v. 
ment  under  the  feal  of  the  bifhop,  upon  whicli  there  was  an  in- 
dorfement,  tiiat  J.  S.  had  refigned  the  benefice  to  the  bifl^op, 
and  that  he  had  accepted  the  refignation.  The  verdi6l  was 
bolden  to  be  bad  ;  becaufe  it  does  not  find  exprefsly  that  J.  S. 
had  refigned  the  benefice. 

An  eflate  having  been  granted  by  copy  of  court  roll  to  three  sRoU.Abf. 
perfons  for  thfir  fives,  the  matter  in  ifluewas,  V/hether  a  heriot  693.  S,  pi.j. 
was,  by  the  cuftom  of  the  manor,  due  upon  the  death  of  one  of 
the  three  perfons.  The  jury  found,  that  the  cullom  of  the  manor* 
did  not  warrant  the  granting  of  an  eftate  for  three  fives.  The 
verdift  was  holden  to  be  bad  ;  becaufe  it  only  finds  argument- 
atively  that  a  heriot  ought  not  to  be  paid  ;  whereas  it  is  the  duty 
of  the  jury  to  find  the  matter  in  ifiue  exprefsly. 

If  the  matter  in  iiTue  be  whether  an  eftate  may  by  the  cuftom  iRoU.Abr. 
of  a  manor  be  granted  by  copy  of  court  roll  for  two  lives,  and  the  693-S.pl  4. 
jury  find,  that  an   eftate  may  by  the    cuftom  of  the  manor  be 
granted  for  three  lives,  the  verdiil  is  bad ;  becaufe  it  is  only  ar- 
gumentative to  fay,  that,  inafmuch  as  a  greater  eftate  may  by  the 
cuftom  of  the  manor  be  granted,  a  lefs  one  may. 

in  an  a£lion  of  ajfumpfit  the  plaintiff  declared,  that  the  defend-  aRolI.Abr. 
•ant  in  confideration  of  four  pence  promifed  to  give  the  plaintiff"  ^95-  P'*  ^' 
forty  pounds.  Iffue  being  joined  upon  the  plea  of  no7i  ajjtitnpfity 
the  jury  found  a  fpecial  verdi£l  in  thefe  words,  "  If  the  law  will 
"  that  the  jury  fiiall  give  damages  to  the  amount  of  forty  pounds, 
"  then  they  aflefs  damages  to  that  amount :  but,  if  the  law  will 
*'  that  the  jury  may  give  damages  as  they  pleafe,  then  they  aflefs 
"  damages  to  the  amount  cf  three  pounds  and  no  more."  Tlie 
verdi£l  was  holden  to  be  bad  ;  becaufe  the  jury  have  not  affeflxd. 
anv  damages  exprefsly. 

If  the  matter   in    ifiue  be,  whether  a  thing  is  fraudulent,  the  Cro.  Car. 
court  will  never  conclude  that  it  is  fd,  however  ftrong  the  circum-  55°-    Cnfp 

.  ^  V.  Pratt. 

ftances  of  fraud  found  by  the  jury  are. 

In  an  adlion  of  trover  the  court  will  never  intend,  that  the  de-  2  Mod. 244, 
fendant  is  guilty  of  a  converfion,  unlefs  it  be  exprefsly  fcund  that  ^'^S-  ^^''e* 
he  is,  however  ilrongly  the  circumftances  found  by  the  jury  may  10 Rep.  f'/,- 
tend  to  {hew  that  he  is  guilty. 

The  court    will   never  intend,  from  any  evidence  or  circum-  12  Mod. 
ftances  found  by  the  jury,  that  the  defendant  in  an  indictment  is  p^^-  ^*='^''- 
guilty  of  the  offence   therein  charged,  unlefs  the  jury  exprefsly 
find  him  guilty. 
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(S)  Of  a  Vcrdiwi  which  finds  a  Matter  In  a  Forclgd 
County. 

tF  the  ve/tue  In  an  action  for  a  tranfitory  trefpafs  be  laid  In  th$ 
■'•  county  of  ^.,  a  jury  of  the  county  of  j^.  may  find  a  verdi£t 
in  the  attion  ;  notwithltanding  it  appear  in  evidence,  that  the  tref- 
pafs was  committed  in  the  county  of  7i.  But  it  is  added,  that  they 
are  not  bound  to  find  a  verdict. 

The  latter  part  of  the  doflrine  of  this  book  Is  in  another  book 
exprefsly  denied  to  be  law ;  and  it  is  in  the  latter  laid  down,  that, 
although  a  venue  mud  in  every  a£lion  be  laid  in  fome  place,  the 
place  is  not  material  in  an  adlion  for  a  tranfitory  trefpafs  ;  and 
that  the  jury  of  the  county  where  the  veiit/e  in  an  action  for  fuch  tref- 
pafs is  laid  are  bound,  under  the  penalty  of  an  attaint,  to  find  the 
di^fcndant  guilty,  although  it  appear  in  evidence,  that  the  trefpafs 
was  committed  in  another  county. 

In  an  adlionof  debt  againft  an  executor  he  pleaded //ew  admU 
tiiJJravit.  The  plaintiff  replied,  that  the  executor  had  aflets  at 
ILxcter  in  the  county  of  Devon.  Iflue  being  joined  upon  the  re- 
plication, the  jury  found,  that  the  defendant  had  aflets  in  Ireland, 
This  was  holden  to  be  a  verdict  for  the  plaintifF:  and  by  the 
court— It  is  ufual  for  merchants  to  have  great  part  of  their  goods 
in  foreign  parts,  and  God  forbid  that  fuch  goods  fhould  not  be 
liable  to  their  debts  in  England. 

It  Is  in  the  general  true,  that  the  jury  ought  to  find  every  local 
matter  in  its  proper  county. 
I. 

But,  if  an  adtion  be  brought  for  a  local  matter  In  the  county  of 
y/.,  and  the  defendant,  by  pleading  a  releafe  in  the  county  of  B., 
make  it  neceflary,  to  try  the  iflue  concerning  the  validity  of  the 
releafe  in  the  county  of  B.y  the  jury  of  the  county  "Df  B.  may 
aflcfs  damages  for  the  local  matter  in  the  county  of  A.^  it  being  a 
maxim  of  law,  that  multa  conceduntur per  obliq^iium  qux  non  conce^ 
duntiir  per  direclnm. 

If  in  an  acftion  brought  in  the  county  of  J.  the  general  iflue 
be  pleaded,  the  jury  of  the  county  of  A,  may  find  a  local  matter 
in  any  other  county,  provided  the  matter  be  incidental  to  the 
iflue  joined  in  the  county  of  A. 

In  an  action  of  debt  upon  the  (latute  againfl  bargaining  for 
pretended  titles,  the  bargain  was  alleged  to  have  been  made  in  the 
county  of  Norfolk  j  but  the  land  bargained  for  was  in  the  county 
of  Suffolk.  The  defendant  pleaded  nil  debet^  and  iflue  was  joined 
upcn  the  plea.  It  was  holden,  that  the  jury  of  the  county  of 
Norfolk,  who  tried  the  Ifliie,  might  find  the  value  of  the  land  j 
becaufe  the  value  thereof  is  incidental  to  the  iflfue. 

If  in  an  action  of  debt  brought  in  the  county  of  A.  againft  an 
heir  he  plead  riens  per  defcent^  and  iflfue  be  joined  upon  the  plea, 

th« 


the  jury  may  find   cjfets  per  defcent  in  any  county ;  becaufe  the 
heir  is  anfwerable  for  all  ajfets  per  defcent. 

In  an  aftion  of  detinue  for  a  relcafe  made  in  the  county  of  A,,  Bro.  Da- 
the  plaintifr  alleged,  that,  by  reafon  of  the  detention  of  the  re-  ^l^^}\^^' 
leafe,  he  loft  lands  in  the  county  of  B.     The  defendant  pleaded  ^i*  ^^ 
von  detittet,  and  ifiue   was  joined  upon  the  plea.     It  was  holden, 
that  the  jury  of  the  county  oi  A.y  who  tried  the  iflue,  might  aflefs 
damages  to  the  value  of  the  land  :  and  by  the  court — As  the  lofs 
of  the  land  is  laid  in  aggravation  of  damages,  it  is  incidental  to 
the  iflue. 

There  feems  to  be  good  reafon,  that  the  jury,  who  try  an  iflue,  aRolI.Afcr; 
Ihould  in  every  cafe  aflefs  damages  for  a  matter  in  a  foreign  6SS.L.PI.3. 
county,  which  is  laid  in  aggravation  of  damages,  notwithftanding 
the  matter  be  local ;  othervvife  a  writ  muft  go  to  a  jury  of  the 
foreign  county  to  inquire  of  the  damages  in  that  county,  which 
would  not  be  fo  proper  ;  becaufe  a  jury  are  not  liable  to  an 
attaint,  for  a  falfe  verdi£l  upon  a  writ  to  inquire  of  damages. 

If  an  adlion  be  brought  in  an  inferior  court,  the  jury  by  whom 
an  iflue  in  the  adlion  is  tried,  may  find  any  matter  incidental  to 
the  iflue  j  although  it  arife  out  of  the  jurifditlion  of  the  court. 

An  a£lion  of  debt  being  brought  in  an  inferior  court  againft  Cro.Ja.504. 
J.  S.  as  heir  to  J.  iV.,  the  defendant  pleaded  riens per  defcent,  and  ^^^"'^ 
iflue  was  joined  upon  the  plea.  The  jury  found  aflets  out  of  the 
jurifdii^ion  of  the  court,  and  the  plaintiffhad  judgment.  A  writ 
of  error  being  brought,  it  was  affigned  for  error,  that  the  jury 
had  no  power  to  find  afl!ets  out  of  the  jurifdlclion  of  the  inferior 
court.  The  judgment  was  affirmed :  and  by  the  court  — As  the 
matter  found  out  of  the  jurifdiftion  of  the  inferior  court  is 
'  incidental  to  the  iflue,  the  verdi£t  is  good. 

In  an  a£lion  upon  the  cafe  for  words,  brought  in  an  inferior  Cro.  Car. 
court,  the  plaintiff  alleged,  that,  by  reafon  of  the  fpeaking  of  ^'^?^lf^ 
the  words,  he  loft  cuftomers  at  a  place  out  of  the  jurifdidlion  of 
the  court.  The  defendant  having  pleaded  not  guilty,  the  jury 
found  a  verdidl  for  the  plaintiff,  and  affefl^ed  damages  to  the 
amount  of  a  hundred  marks ;  and  judgment  was  given  for  the 
plaintiff.  A  writ  of  error  being  brought,  it  was  afllgned  for 
error,  that  the  jury  have  afleffed  damages  for  a  matter  arifing  out 
of  the  jurifdidiion  of  the  court,  which  it  was  faid  they  had  no 
power  to  do.  The  judgment  was  affirmed:  and  by  the  court— 
The  jury,  by  whom  an  iffue  is  tried  in  an  inferior  court,  cannot 
find  an  original  matter,  unlefs  the  fame  arofe  within  tlie  jurif- 
<ii£lion  of  the  court :  but  the  verdidt  is  in  the  prefent  cafe  good  ; 
becaufe  the  matter  alleged  out  of  the  jurifdidlion  of  the  court, 
^hich  is  laid  in  aggravation  of  damages,  is  not  an  original  matter, 
but  incidental  to  the  iffue. 

It  is  a  rule  of  law,  that  a  jury  cannot  find  a  perfon  indi£led  for  6  Rep.  4T. 
an  offence  guilty,  in  any  other  county  than  that  wherein  the  of-  DowdaU  i 
fence  was  committed  j  it  being  a  maxim  of  law,  that  ubi  quis  de^ 
linqiiit  ibi  punietur. 

But,  if  J.  5.,  who  has  ftolen  goods  in  the  county  of  A.^  carry  H.P.C.69. 
tliem  into  the  count v  of  B.^  he  may  be  found  guilty  of  larceny  in  \  ^^  / 
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the  county  of  B.;  for,  as  the  legal  poHcfnon  as  well  as  the  pro- 
perty of  the  goods  (loleii  does,  notwithftanding  the  felonious 
taking,  continue  in  the  perfon  from  w^iom  they  were  taken,  every 
moment's  continuance  of  the  illegal  pofleflion  obtained  by  the 
thief  is  as  much  a  telonious  taking  as  the  firft  taking  was  ;  and, 
confequently,  he  does,  by  continuing  the  illegal  pofTeffion  of  the' 
goods  in  the  county  of  B.y  become  guilty  of  larceny  in  that 
county. 

(T)  Of  a  Verdid  which  Is  contrary  to  a  Matter  of 
Record. 

Bro.  Verd.     C"  VERY  verdidV,  fo  far  as  it  is  contrary  to  a  matter  of  record, 
pi.  <^6.  i->  jg  bmi  J  becaufe  more  credit  is  due  to  the  record  than  to  the 

verdift. 
Hij.  If  tiie  jury  find  any  thing  contrary  to  what  one   of  the  parties 

to  the  a<ftion  has  confefled,  the  verdicl  is  as  to  fo  much  bad  j  be- 
caufe it  is  a  finding  contrary  to  a  matter  of  record. 
Palm.  JO.  To  a   writ  of /tz/vyrtr/V/j- brought  againft:  J.  S.  as  heir  to  his 

^"^"'^^'^      father,  upon  a  recognizance  entered  into  by  his  father,  he  pleaded 
cited.  iRoll.  rietis  per  dcfcent.      Ifluc   being  joined  upon    the    plea,   the  jury 
Rep.  443.     found,  that   'J.  S.  had  land  by  defcent  as  heir  to  his  father;  and 
tlie  plaintiff  had  execution  of  the  land.     An  action  of  ejedlment 
being  afterwards  brought  by  J.  S.,  in  order  to  recover  the  pofTef- 
fion of  the  fame  land,  the  jury  found  that  the  land  did  not  de- 
fcend  to  J.  S.  as  heir  to  his  father;  but  that  it  came  to  him  as 
donee   in   tall   upon,  the  death  of  his  father.     The  verdi6t  was 
holden  tc  be  bad  ;  becaufe  it  is  contrary  to  the  verdicSl  in    the 
action  upon  the  writ  oi  fare  facias ;  it  being  thereby  found,  that 
the  land  did  defcend  to  J.  S.  as  heir  to  his  father. 
iHoll.Rep.       It  is  in  one  book  laid  dov/n  generally,   that,  if  a  verdicl   have 
443'  been  found  againit  a  tenant  in  tail,  no  one  of  the  ilTue  in  tail  can 

MononV*    f^ifify  t^^-  verdia. 

Ld.  Raym.        But  in  another  book  it  is  faid,  that  although  no  one  of  the 

T  Iviba        ^^'^*^  ^"  ^^''  ^'"^  falfify  a  verdift,  which  has  been  found  againfl:  a 

LaArencc.     tenant  in  tail,  diredly,  he  may  do  it  obliquely  ;  as,  by  fliewing, 

that  the  tenant  in  tail  did  not  give  a  material  thing   in  evidence, 

which  it  is  in  his  power  to  give. 

Cro.j3.627.       If  a  venire  facias  de  fjovo  have  been  awarded,  the  firft  verdia, 

Langiey  V.    notwithflanding  it  be  continued  upon  the  record,  is  a   nullity; 

and,  confequently,  the  fecond  verdict  is  not  bad,  although  it   be 

contrary  to  the  firft, 

(U)  Of  a  Verdidl  which  is  contrary  to  a  Matter  of 

Eftoppel. 

alcit.  227,  jT  is  more  proper  to  plead  a  matter  of  eftoppel,  than  to  give  it 
■■•  in  evidence  ;  becaufe,  when  the  matter  of  eftoppel  is  pleaded, 
the  judgment  of  the  court  may  be  had  thereupon  without  going 
to  trial. 

But 
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But  a  matter  of  eftoppel  may  be  given .  in  evidence ;  and  if  i  inft-  2*7' 
fuch  matter  be  given  in  evidence,  and  the  jury  find  contrary  there-  ^''■^I'^^Y' 
tOj  the  verdi£t  is  bad.  Cro.  Eiiz.  140.    i  Leon.  206. 


If  J.S.J   after  having  by  indenture  demifed  certain   premifes  Cro.  Car. 

Mortice. 


for  a  term  of  years,  during  the   term  bring  an  a6lion  of  eje6t-    "o-^'^'^^'" 


ment  for  the  recovery  of  the  poffeflion  of  the  premifes,  and  the  in 
denture  be  given  in  evidence,  and  the  jury  find  contrary  thereto, 
the  verdidl  is  bad;  becaufe  it  is  contrary  to  a  matter  of  eftoppel: 
for  the  jury  ought  in  fuch  cafe  either  to  find  for  the  defendant,  or 
to  find  the  matter  fpecialiy. 

(W)  Of  a  Verdid:  whicli  is  contrary  to  fomething 
that  is  confeffed,  or  not  denied,  in  the  Pleadings. 


F  the  jury  find  one  thing  contrary  to  fome  other  thing,  that  is  Dyer,  147. 
confeiTed,  or  not  denied,  in  the  pleadings,  the  verdicSt  is  as  to  2  Rep.  4. 


1 

fo  much  bad  ;  becaufe  the  jury  had  nothing  to  do  with  that  which  ^g"'  ^rm 
is  confeffed,  or  not  denied  in  the  pleadings.  Abr.  691.  R.  pi.  i. 

The  tenant  in  an  a£lion  of  dower  pleaded,  that  the  hufband  of  2R0II.  Abr. 
the  demandant  did  not  die  feifed  of  the  eftate  of  which  flie  de-  691.Rpi.2- 
manded  dower,  and  iffue  was  joined  upon  the  plea.  The  jury 
found  that  the  hulband  died  feifed  j  but  they  likewife  found,  that 
the  eftate  was  not  liable  to  dower.  The  latter  part  of  the  ver- 
di£l  was  holden  to  be  bad  ;  becaufe,  as  the  plea  docs  not  deny  the 
liability  of  the  eftate  to  dower,  it  virtually  ccnfeffes  it. 

If  the  demandant  in  an  action  of  wafte,  wherein  the  wafte  is  2  Roll.  Rep. 
charged  in  a  place  called  y/.,  plead,  that  there  is  no  fuch  place  as  ^9i-R-pl-3" 
^.,  and  iffue  be  joined  upon  the  plea,  and  it  be  found  againll  him, 
the  jury  have  no  pov/er  to  inquire  whether  the  wafle  were  com- 
mitted J  becaufe  the  commiffioa  of  the  wafte  is  not  denied  in  the 
plea. 

An  a£i:ion  of  debt  beinjj  broueht  upon  a  bond,  with  condition  2  Roll.  Afar. 
to  perform  an  award  to  be  made  by  J.  5.,  the  defendant  pleaded,  "^o-  P'-  ^°' 
that  y.  S.  did  not  make  the  award  alleged  by  the  plaintiff.  Tlie 
plaintiff  replied,  that  jf.  S.  did  make  the  award ;  and  iffue  was 
joined  upon  the  replication.  The  jury  found,  that  J.  S.  did  make 
the  award  ;  but  they  found  likewife  a  matter  in  avoidance  thereof. 
The  latter  part  of  the  verdict  was  holden  to  be  bad  :  and  by  the 
court  —The  award,  as  the  iffue  is  only  whether  J.  S.  did  make 
it,  (hall  be  taken  to  be  good,  unlefs  it  appear  upon  the  face  there- 
of to  be  bad  ;  and,  as  the  defendant  could  not  have  rejoined  any 
matter  in  avoidance  of  the  award,  becaufe  this  would  have  been 
a  departure,  the  jury  had  no  power  to  find  fuch  matter. 

In  an  action  of  debt  againll  an  heir,  upon  the  bond  of  his  fa-  Jenk.  loi. 
ther,  the  defendant  pleaded,  that  he  had  nothing  by  defcent  ex-  M^i'neux's 
cept  twenty  acres  of  land  in  A     The  plaintiff  replied,  that,  be- 
fides  the  twenty  acres  in  y:?.,  he  had  forty  acres  of  land  by  defcent 
in  B,  The  defendant  rejoined,  that  he  had  not  forty  acres  of  land  by 
defcent  in  £.f  and  the  iffue  joined  upon  the  rejoinder  was  found 
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for  him.  It  was  Iiolden,  that  the  plaintiff"  fliould  hare  judgment, 
notwithftanding  the  verdl£l  for  the  defendant:  and  by  the  coutE 
— As  the  defendant  has  confefled  the  having  of  twenty  acres 
of  land  by  defcent,  the  plaintiff  has  a  fight  to  judgment  as  to 
thefe. 
c  Mod,  5.  In  an  atflion  of  replevin  the  defendant  alleged,  that  the  plain- 

wiicoxv.  tiff  held  of  him  by  the  yearly  rent  of  twelve  fliillings,  and  a.  he- 
'f*"  '  riot  upon  every  alienation  ;  and  he  avowed  the  taking  for  a  he- 
riot.  The  plaintiff  traverfed,  that  a  heriot  was  due  upon  every 
alienation,  and  iffue  was  joined  upon  the  traverfe.  The  jury 
found,  that  the  holding  was  by  the  yearly  rent  of  three  (hillings, 
and  a  heriot  upon  every  alienation.  Upon  a  motion  in  arreft  of 
judgment  it  was  infifteci,  that  the  defendant  ought  net  to  have 
judgment;  becaufe  the  tenure  found  is  different  from  that  al- 
leged. Judgment  was  given  for  the  defendant  :  and  by  the 
court — It  is  alleged  in  the  pleadings,  that  the  plaintiff  held  of 
the  defendant  by  the  yearly  rent  of  twelve  {hillings,  and  heriot 
upon  every  alienation ;  and  it  is  a  rule  of  law,  that  whatever  is 
well  alleged  in  the  pleadings,  and  not  denied,  fliall  be  taken  to 
be  as  alleged,  notwithftanding  the  jury  find  contrary  thereto. 

(X)  What  OmilTion  in  the  Pleadings  is  cured  by  a 

Verdidt. 

iLill.  Abr.    *T^  HE  want  of  having  fet  out  the  writ,   which  would  be  bad 
797'  -*     upon  a  demurrer,  is  cured  by  a  verdidl ;  for  the  court  will,  in 

fupport  of  the  verdidl,  intend  it  to  have  been  proved  at  the  trial, 

that  there  was  a  writ. 
fijj^  But,  if  a  writ,  which  appears   upon  the  face  thereof  to  be 

bad,   is   fet  out,  the  badnefs  of  the  writ  is  not  cured  by  a  ver- 

di£l ;  for  it  can  never  be  intended,  that  fuch  writ  was  proved  to 

be  good. 
Canh.  3?9.       If  it  be  not  alleged  in  the  declaration  In  an  a£lian  of  trefpafs, 
Biackaiiv.     tj^at  ti^e  trefpafs  charged  was  commited  upon  a  day  certain,  the 
Saik.eCz.     declaration  is  bad  upon  demurrer.     But  the  omiffion  of  fuch  al- 
S.  c.  legation  is  cured  by  a  verdicl  ;  for,  as  the  day  is  not  material  In 

5  Mod. 287.  ^j,  a£tion  of  trefpafs,   the   court  will,  in  fupport  of  the  verdlift. 
Com.  12.       intend,  that  the  trefpafs  was  proved  to  have  been  committed  upon 

a  day  antecedent  to  the  commencement  of  the  action. 
piowd.202.  If  a  defe£live  title  be  fet  out  In  the  pleadings,  the  defeat  Is 
Saik.  365.  cured  by  a  verdicl  -,  for  the  court  will,  in  fupport  of  the  verdift, 
plaintiff  ^  intend,  that  it  was  fupplied  by  evidence  :  but,  if  a  bad  title  be  fet 
whoiiyomits  out  in  the  pleadings,  the  badnefs  is  not  cured  by  a  verdicl: ;  for 
to  ftate  his    j]^g   court  will  never  Intend,  that  a  title,  which  is   apparentiy 

title  ;forin,,  j^i  1 

that  cafe        bad,  was  provcd  to  be  good. 

there  is  no  room  for  prefumption.     Dougl.  6S3.] 

Carth.  130.        In  an  a£tIon  of  ajfumpfit  upon  a  bill  of  exchange  there  was  a 

Brunetu  v.    ycrdlft  for  the  plaintiff,  and  judgment  was  given  for  him.     A 

writ  of  error  being  brought,  it  was  affigned  for  error,  that  it  is 

«ot  alleged  in  the  declaration,  that  the  plaintiff  did  pay  the  money 

due 


due  upon  the  bill  to  the  laft  indorfee  ;  and  that,  as  this  is  not  al- 
leged, the  plaintiff  ought  not  to  recover;  becaufe  the  defendant, 
Unlefs  the  money  were  paid  to  the  laft  indorfee,  is  liable  to  an 
aflion  for  it.  The  judgment  was  affirmed :  and  by  the  court- 
After  a  verdi£t  it  (hall  be  intended,  tiiat  the  money  was  proved 
to  have  been  paid  to  the  laft  indorfee.  It  is  alleged,  that  the  mo- 
ney was  paid  upon  account  of  the  defendant,  which  it  cannot 
have  been,  unlefs  it  was  paid  to  the  laft  indorfee. 

In  an  a£tion  of  covenant  the  breach  affigned  was,  that  the  de-  Hutt.  54, 
fendant  did  not  offer  to  grant  an  advowfon  to  the  plaintiff"  before  Ltghtfooc  v, 
he  granted  it  to  J.  S.      The  defendant  pleaded,  that  he  did  not      '* 
grant  the  advowfon  to  J.  S.,  and  iffue  was  joined  upon  the  plea. 
A  verdict  being  found  for  the  plaintiff,  it  was  in  arreft  of  judg- 
ment infifted,  that  it  is  not  alleged,  that  the  defendant  granted  the 
advowfon  to  y.  S.  by  deed,  and,  confequently,  as  no  grant  of  ail 
advowfon  except  it  be  by  deed  is  good,  there  is  not  a  breach  of  co- 
venant affigned.     Judgment   was  given  for  the  plaintiff:  and  by 
the  court —  It  (hall,  in  fupport  of  the  verdi<5t,  be  intended,  that  a 
grant  to  J.  S.  by  deed  was  proved. 

In  another  book,  wherein  this  cafe  is  cited,  it  is  fald,  that,  as  no  loMorf. 
grant  of  an  advowfon,  except  it  be  by  deed,  is  good,  it  is  to  be  3°^- 
prefumed,  that  the  jury  would  not  have  found  a  verdidt   for  the  yate^^n.' 
plaintiff,  unlefs  a  grant  to  y.  S.  by  deed  had  been  proved. 

[In  an   adlion  againft  an  unqualified  perfon  for  ufing  a  gun,  Avery  v. 
the  declaration  ftated,  that  the  defendant  ufed  a  gun,  l^eing  an  en-  Hoo'e, 
gine  for  the  deJlniBiott  of  game.     In  arreft  of  judgment  it  was  ob-         ^'     " 
je6ted,  that  it  was  not  averred,  that  the  defendant  ufed  the  gun  for 
the  deftruftion  of  game,  but  the  court  over- ruled  the  objection. 
Lord  Mansfeld  obferved,  that,  according  to  one  way  of  pointing, 
the  offence  was  fufficiently  charged,  and  that  fuch  an  ambiguity, 
though  it  might  be  a  good  caufe  of  fpecial  demurrer,  or  an  ob- 
jeftion  to  a  conviftion,  was  cured  by  verdict.] 

The  omiffion  of  alleging,  a  matter  in  the  pleadings,  which  Is 
effential  to  the  a£tion,  is  never  cured  by  a  verdi£t ;  becaufe  every 
fuch  matter,  it  being  traverfable,  muft  be  alleged,  that  it  may  be 
put  in  iffue. 

If  the  declaration  In  an  action  of  trefpafs,  brought  by  a  mafter  1  Bulftr. 
for  the  beating  of  his  fervant,   do  not  charge,  that  by  reafon  of  ^^3-  Anon 
the  beating  the  plaintiff  loft  the  fervice  of  his  fervant,  the  omif- 
fion is  not  cured  by  a  verdidt ;  the  lois  of  fervice  being  the  gift  of 
the  a£tion. 

The  declaration  In  an  a£tIon  of  trefpafs,  brought  for  keeping  a  Salk.  €62. 
bull  accuftomed  to  run  at  perfons,  did  not  charge,  that  the  de-  ^"'^^"'^''^*' 
fendant  knew  the  bull  was  accuftomed  to  run  at  perfons.     It  was  Sayer,*i8i. 
holden,  that  the  omiffion  is  not  cured  by  a  verdi£t ;  becaufe  it  is 
an  omiffion  of  that  which  is  the  gift  of  the  a£tion.     As  it  was  not 
moreover  neceffary  for  the  plaintiff  to  prove,  that  the  defendant 
knew  the  bull  was  accuftomed  to  run  at  perfons,  it  not  being  al- 
leged, the  court  cannot  intend,  that  this  was  proved. 

Cin  an  a£lion  on  a  bill  of  exchange  againft  the   mdorfory  the  Rufliton  r. 
plaintiff  did  not  allege  notice  to  the  defendant  of  the  refufal  by  ^'p'"'"' 
Ihfr  acceptor,  or  indeed  a  demand  and  refufal  by  the  acceptor  on     ''"^     ^^' 

the 
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Ae  day  when  the  bill  was  payable.  It  was  infifted,  that  this  was 
cured  by  the  verdict;  that  it  mull  be  prefumed,  that  thofe  facts 
vrerc  proved  at  the  trial.  But  by  the  court — It  was  not  requifite 
for  the  plaintiff  to  prove,  cither  the  demand  on  the  acceptor,  or 
notice  to  the  defendant;  becaufe  they  are  neither  laid  in  the  de- 
claration, nor  are  they  circumftances  neceffary  to  any  of  the  fadls 
charged.  If  they  were  to  be  prefumed  to  have  been  proved,  no 
proof  at  the  trial  can  make  good  a  declaration,  which  contains 
no  ground  of  action  on  the  face  of  it.  The  promife  alleged  to 
have  been  made  by  the  defendant  is  an  Inference  of  law,  and  the 
declaration  does  not  contain  prcmifes  from  which  fuch  an  inference 
can  be  drawn. 
Spieres  V.  In  an  a£tion  of  debt  on    19  G.  2.  c.  30.  for  the  penalty  of  50/. 

pjrker,  fo^  imprefling  a  mariner  in  the  IVeJi  India  trade,  it  was  not  averred 
J  erm  ep.  .^  ^j^^  declaration,  that  he  had  not  deferted  from  any  of  his  ma- 
jefty's  (hips  of  war.  A  verdict  was  had  for  the  plaintiff,  and  upon 
motion  in  arreft  of  judgment  for  this  omiffion,  it  was  contended 
by  his  counfel,  that  it  nuifl:  be  prefumed,  after  verdi£t,  that  this 
was  proved  at  the  trial.  But  by  the  court — Nothing  is  to  be  pre- 
fumed after  verdi6t,  but  what  is  cxprefsly  dated  in  the  declaration, 
or  what  is  ncceflarily  implied  from  thofe  fa<Sts  which  are  ftated. 
At  the  trial  it  is  only  neceilary  to  prove  what  is  alleged  in  the  de- 
claration :  aiid  here  It  was  only  alleged  that  the  mariner  had  not 
deferted  from  a  particular  Ann:  therefore  we  cannot  prefume:,  that 
in  this  cafe  it  was  proved  he  had  not  deferted  from  any  of  his 
majefly's  fhips.J 

(Y)  What  MIftake,  or  Om'ifTion,  in  the  Copy  of  the 
Iflue  delivered  is  cured  by  a  Verdidt. 


Barncs,477.   "iN  the  firft  count,  in  the  copy  cf  the  iflue  delivered  In  an  a£tion 
Johns  V.       i.   of    ajfumpfity   inftead  of  its  being  alleged,  that  the  defendant 
""'  ■  was  indebted  to  the  plaintiff,  it  was  alleged,  that  the  plaintiff  was 

indebted  to  the  plaintiff.  The  other  counts  were  right,  and  the 
miftake  in  the  firft  count  was  corredted  in  the  record  of  tiift 
prius :  but  it  was  done  without  leave  of  the  court.  A  motion 
being  made  to  fet  afide  the  verdict  obtained  by  the  plaintiff,  on 
account  of  the  variance  betwixt  the  copy  of  the  iffue  delivered 
and  the  record  of  vlft  pr'ms,  it  was  holden,  that,  as  the  variance  is 
not  In  a  thing  material  to  the  iffue,  the  verdict  is  good. 
MS.  Rep.  Upon   a  rule  to  fhew  caufe  why  the  verdi£t  obtained  by  the 

Mathqrv.      plaintiff"  fhould  not  bc  fet  afide,  it  appeared,   that  in  the  recital 
Eaft. 4G.3.  of  the  writ  in  the  copy  of  the  iffue  delivered,  the  defendant> 
in  C.  B.       whofe  name  was  John^  was  called  James ;  that  In  other  parts  of 
the  copy  of  the  iflue  delivered  he  was  called  John;  and  that  no 
defence  was  made  at  the  trial.     The  rule  was  difcharged  ;  and  by 
the  court — The  variance  In  this  cafe  Is  fo  Immaterial,  that  no  ad- 
vantage can  be  taken  thereof  after  a  verdi£t. 
J  Barnard.         Thefe  words,   et  pr^diSlus  querens  fimiliter^  were  Inferted  in  the 
5^-.  copy  of  theifilie  delivered,  in  the  room  of  the  words,  et pradiBus 

v."proaor.    defendensfimilitlr.     The  verdict  was  holden  to  be  bad. 

In 


In  the  copy  of  the  iffue  delivered,  the  name  of  the  defendant  B.irnes,475. 
was  inferted  inftead  of  that  of  the  plaintiff,  in  the  joining  of  ifTue  ;  Thompfon^ 
but  in  the  record  of  tiifi  prim  the  plaintiff's  name  was  inferted. 
A  motion  was  made  to  fet  afide  the  verdict  obtained  by  the  plain- 
tiff", on  account  of  the  variance  betwixt  the  copy  of  the  iffue  de-r 
livered  and  the  record  of  nift  pritis.  The  verdict  was  holden  to 
be  good  ;  becaufe  it  was  general,  and  there  v/as  another  ilfue 
which  was  well  joined. 

'V.izicwoxAsy  and  the  /aid plaintiff'  likewifey  were  omitted  in  the  E.unes,475. 
copy  of  the  iffue  delivered.  The  plaintiff  obtained  a  verdi£l :  J^^'L*'' 
but  as  the  defendant  relied  upon  the  materiality  or  tne  omulion, 
and  made  no  defence  at  the  trial,  a  rule  was  granted  to  fhew 
caufe,  why  the  verdi£l  fhculd  net  be  fet  afide.  Upon  fliewing 
caufe,  it  was  infifted,  that  the  record  of  nijl  prius  is  right,  and 
;that  the  iffue  is  amendable  after  a  verdi6f.  The  rule  was  made 
abfolute  :  and  by  the  court — This  is  a  material  variance,  and,  as 
the  defendant  relied  upon  it,  and  did  not  make  any  defence  at  the 
trial,  it  is  fatal. 

In  an  action,  brought  by  the  indorfee  of  a  promifTory  note  Bames,475. 
againffc  an  indorfor,  the  name  of  the  indorfor  was  omitted  in  the  ^^^e^thock 
copy  of  the  iffue  delivered,  which  was  in  thefe  words,  he  the  /aid 
Indorfed^  inftead  of  thefe  words,  he  the  f aid  J.  S.  indorfed ;  but  the 
indorfor's  name  was  inferted  in  the  record  of  nifi  pritis.  The 
plaintiff  obtained  a  verdi£f  ;  but,  as  the  defendant  relied  upon 
the  materiality  of  the  variance,  and  did  not  make  any  defence  at 
the  trial,  the  verdidl  was  fet  afide. 

Thefe  words,  and  the /aid  plaintiff^  liheivife,  were  omitted  in  the  Barnes,4.45. 
copy  of  the  iflue  delivered  ;  but  they  were  inferted  in  the  re-  ^^t^^  "• 
cord  of  njfi  prius.  Upon  fhewing  caufe  againft  a  rule  for  fetting 
afide  the  verdidl  obtained  by  the  plaintiff,  it  appeared,  that  one  of 
the  counfcl  for  the  defendant  did  at  the  trial  obje£l  to  the  fuffi- 
ciency  of  the  plaintiff's  evidence.  This,  although  no  witnefs  for 
the  plaintiff  was  crofs  examined,  and  although  no  witnefs  was 
called  for  the  defendant,  was  holden  to  be  fuch  a  making  of  de- 
fence at  the  trial,  as  cured  the  omilhon. 

(Z)  Of  divers  Things,  which  did  not  fall  properly 
under  any  of  the  foregoing  Heads. 

'THE  queffion  was,  whether  a  verdict,  which  found  a  deed /«  Freeni.529. 
-*■     h^c  verba,  found  all    that  was  recited  in  the   deed.      It   was  Blackmore 
holden  that  it  did  not.     And  by  the  court — If  it  fhould  be  holden,  Ld."'"''"' 
that  a  verdidf,  which  finds  a  deed  in  ha:c  verba,  finds  all  that  is 
recited  in  tlie  deed,  the  jury,  who   are  fworn  to   find  the  truth, 
would,   whenever  there  is  a  falfe  recital  in  a  deed,  find  a  falfity. 
It  has  been  obferved,  that  if  a  daed  of  bargain  and  fale,  wherein 
the  confideration  money  is  recited  to  have  been  paid,  be  found,  it 
is  found  that  the  money  is  paid  ;  but  the  obfervation  does  not 
apply,  it  not  being  in   fuch  cafe  found,  that   the    confideration 
money  is  paid  :  nor  is   t   neceffary,   that  this  fhould  be    found  ; 
for,  if  any  fum  of  money  be  mentioned  in  a  deed  of  bargain  and 
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fale  as  tlie  conrukration,  the  deed  Is  good,  although  t^^e  money 
have  not  been  paid. 

The  p.mnel  of  the  jury,  who  were  to  try  an  indi£lment  againft 
Willis,  was  by  miftake  aniiexed  to  the  dijlringas  upon  an  indidl* 
ment  for  the  fame  offence  againft  Brown ;  and  the  pannel  of  the 
jury,  who  were  to  try  an  indiflment  againft  Brown,  was  by 
midake  annexed  to  tlie  dlfiriugas  upon  an  indiftment  for  the  fame 
ofl'ence  agalnfl  Willis.  The  verdicls  found  in  both  cafes  were 
holden  to  be  bad  ;  becaufe  they  were  found  by  juries,  who  had 
not  authority  to  try  the  inditlments. 

It  is  in  the  genera!  true,  that  if  the  jury  do  not,  where  damages 
or  cofts  ought  to  be  afTefled,  aflefs  either,  or  both,  as  the  cafe  may 
require,  the  verdict  is  bad. 

In  an  a(!^ion  of  annuity  the  jury  found,  that  fo  much  of  the 
annuity  as  the  pl-iintiff"  claimed  was  in  arrear:  but  they  did  not 
alTefs  either  damages  or  cofls.  The  verdiifl:  was  liolden  to  be  de- 
fe£live :  and  it  was  likewife  liolden,  that  the  ilefedl  could  not  be 
made  good,  by  awarding  a  writ  of  inquiry  to  afcertain  the  damages 
and  coils.  But  if  in  a  cafe,  wherein  damages,  or  cods,  or  both, 
ought  to  be  aileiTed,  the  jury  omit  to  aflefs  either,  or  both,  as  the 
cafe  may  require,  it  is  in  the  power  of  the  plaintiff  to  make  the 
verdict  good,  by  releaiing  tlie  damages,  or  cofts,  or  both. 

The  declaration  in  an  action  of  trefpafs  charged  the  felling  of  the 
plaintiff's  goods.  The  defendant  pleaded,  that  the  goods,  which 
he  had  diflrained  for  rent  in  arrear,  were  purfuant  to  the  direction 
oi  thc2W.tJ  M.  r.  5.  appraifed  by  two  perfons  fworn  by  the 
headborough  ;  and  that  the  furplus  of  the  money  for  which  they 
were  fold  was,  after  deducting  the  rent  and  charges  of  the  diftrefs, 
left  in  the  hands  of  the  conftable.  The  plaintiff"  replied,  De  in- 
juria fitd  propria  abfquc  tali  caiifd.  Iflue  being  joined  upon  the  re- 
plication, a  verdict  was  found  for  the  defendant.  The  verdi£t  was 
fet  afide  -,  a  verdict  was  ordered  to  be  entered  for  the  plaintiff; 
and  a  writ  of  inquiry  was  awarded  for  afcertaining  the  damages: 
and  by  the  court — The  prefent  verdict  ought  not  to  ftand ;  be- 
caufe it  appears  from  the  defendant's  own  fhewing,  that  the  felling 
of  the  goods  is  not  juftifiable ;  for,  as  the  conftable  was  prefent, 
tlie  headborough  had  no  power  to  adminifter  the  oath  to  the  two 
apprailers. 

In  an  a6tlon  of  replevin,  the  defendant  avowed  the  taking  of 
the  goods,  for  the  fum  of  thirty-fix  pounds  in  arrear  for  rent.  The 
plaintiff'  as  to  twelve  pounds,  parcel  of  the  thirty-fix  pounds, 
pleaded  payment ;  and  as  to  the  refidue  he  pleaded,  that  it  was 
not  in  arrear.  IfTuc  being  joined  upon  both  pleas,  the  firft  iffue 
was  found  for  the  plaintiff,  the  fecond  for  the  defendant.  Judg- 
ment was  given  for  the  defendant :  and  by  the  court— If  one  ifTue 
In  an  a£tion  of  replevin  be  found  for  the  defendant,  he  is  entitled 
to  a  return  of  the  goods ;  and,  confequently,  the  finding  of  an- 
other ifTue  for  the  plaintiff  is  nugatory-. 

In  an  indictment  upon  the  ftatute  againft  ftabbing,  tried  at  the 
Old  Bailey,  the  jury  found  a  fpecial  verdict,  In  which  the  qucftlon 
fubmitted  to  the  court  was,  Whether  the  prifoner  was  oufted  of 

the 


the  benefit  of  the  clergy  ?  The  verdict  being  by  the  command  of 
the  king  referred  to  the  judges,  it  was  argued  before  them  at  Ser- 
jeants Inn.  Six  of  the  judges  were  of  opinion,  that  the  prifoner 
■was  oufted  of  the  benefit  of  the  clergy  ;  but  the  other  five  were  of 
a  contrary  opinion ;  and  the  recorder  was  hkewife  of  opinion,  that 
the  prifoner  was  not  oufted  of  the  benefit  of  the  clergy.  The 
king  being  himfelf  of  the  fame  opinion,  the  prifoner  had  the  be- 
nefit of  the  clergy. 

fit  hath  been  laid  down,  that  the  court  will  not  alter  a  general  Spencerr, 
verd;£l,  unlefs  it  clearly  appear  upon  the  face  of  it,  that  the  alter-  Goter, 
ation  will  be  agreeable  to  the  intention  of  the  jury,  the  proper  ^    '    ''  ' 
remedy  in  fuch  cafe  being  a  new  trial. 

But,  where  it  appeared  from  the  affidavit  of  eight  of  the  jurors,  Cogan  v. 
that  the  foreman  had  made  a  miftake  in  the  delivery  of  the  ver-  ^'^<^«"» 
di£l,  and  had  reported  both  iflues  to  befound  for  the  defendant,  '     "'^  ^' 
whereas  they  had  agreed  to  find  one  of  them  for  the  plaintiff, 
the  court  intimated  a  difpofition  to  grant  a  rule  to  Ihew  caufe, 
(but  the  cafe  was  not  afterwards  moved,)  why  the  verdi<Sl:  fhould 
not  be  amended  and  fet  right  according  to   the  truth  of  the 
finding. 

When  a  confiderable  time  has  elapfed  after  the  trial,  the  court  Jackfonv. 
ivill  not  amend  the  poftea  by  increaftng  the  damages  given  by  the  jury,  Wiiliamfon, 
although  all  the  jurors  join  in  an  affidavit,  ftating  their  intention  ^gi'^,'^"^    *^* 
to  have  been  to  give  the  plaintiff^  fuch  increafed  fum,   and  that 
they  conceived  the  verdidl  they  had  given  was  calculated  to  give 
him  fuch  increafed  fum.     The  proper  time  for  fuch  an  explanation 
js  at  the  trial.J 


?IlJ(fne  or  aunue. 


(A)  Venue,  what. 

(B)  In  what  Cafes  Venue  is  neceflary. 

(C)  How  the  Want  of  a  Venue  may  be  aided. 

(D)  What  deemed  a  proper  Laying  of  the  Venue. 

(E)  From  whence  the  Venue  fhall  come. 

(F)  In    what    Cafes    Venue    may    be    changed. 
Wherein. 

J.  When  the  Motion  for  changing  the  Venue  muft  be 
jrade, 

2.  The 


48  (itifnc  or  Clenue, 

2.  The  Certainty   required  in    the  Aflidavit  on  whlcli  th^ 
Motion  is  made. 

3.  Cafes  in  which  tlie  Venue  cannot  be  changed. 

(A)  Venue,  what. 

TH  E  venue,  in  Latin  vicinetum  or  infnetiiin,  is  the  place  from 
whence  a  jury  are  to  come  for  the  trial  ofcaufes,  which  is 
generally  fome  neighbouring  place,  Iccus  quern  vlcin'i  habitant^  from 
whence  it  is  called  vichtetum  or  venue. 

,(B)  In  what  Cafes  Venue  is  necefTary. 

THE  mofl  general  rules  refpecling  the  necefTity  of  a  vetiuc  are 
— That  a  venue  is  neccflary  in  all  cafes  where  the  matter  is 
traverfable,  or  where  it  affcfts  the  right  of  tlie  adion  ;  where  it 
merely  regards  x.hi: perfon,  or  concerns  damages  onljv,  there,  a  vcfiue 
is  not  neceflary.     But   thefe  rules  will  be  better  underllood  by 
confideration  of  the  following  cafes. 
aLd.Raym.       In  an  action  on  the  cafe  the  defendant  pleaded  in  abatement, 
1Z43.   I'is    ^.j^jjj.  j.|j£  plaintiff  was  an  alien  enemy,  and  laid  no  venue:  and  on 
The'tMfon    demurrer  it  was  adjudged  to  have  been  well  pleaded,  and  the  plain- 
ofthisHif-    tifF  might  have  replied,  that  he  was  born  in  England  generally, 
tinaionis,    g^.^  ^f  ^^,1^  ^  mr.tter  is  pleaded  in  bar,  it  mud  be  pleaded  with  a 
every  p^!ei^    venue,  and  the  plaintiff  fliould  reply,  that  he  was  born  in  fuch  a 
concerning    placc  in  England,  and  in  the  principal  cafe  judgment  was  given, 
the perfon         „^^  ^-//^^  caff-etur. 
which  IS  ■'  -^ 

p'eadcd  in  abatement  is  triable  where  the  aflron  is  brought;  but,  where  fuch  plea  is  pleaded  in  bar  of  the 
aflion,  the  -venue  fhall  be  alleged,  becaufe  fuch  pita  is  not  to  the  fafin  but  to  the  right.  2  Ld.  Rajm. 
853.  Weft  V.  SutCJii. 

&Ld.Raym.  Matters  touching  the  perfon,  as  privilege  of  attorney,  may  be 
Sclwen'v^^"  pleaded  without  a  venue,  and  be  tried  where  the  writ  is  brought. 

Garret. 

Per  cur.  In  covenunt  againft  one  as  afiignee,  there  is  no  need  of  laying 

Carth.  256.  any  -vetiue,  becaufe  an  afTignment  is  always  intended  to  be  made 
^:^^]^^'     on  the  lands  affigned. 

Cro.  Eiiz.  But  a  confideration  executory  is  traverfable,  and  therefore  a 
8S0.    The    senile  niufl  be  laid. 

Lady  Shan- 
dos  V.  Sintipfon. 

iLutw.23c.       Where  the  judgment  is  upon  a  nil  dicit,  the  want  of  a  venue  is 

Remington    „ot  material  to  fet  it  afide,  becaufe  the  inquiry  is  not  to  be  of  any 

» ^'    ^'  °'^*      thing  befides  damages,  which  may  be  inquired  by  any  jurors  in  the 

county. 

Emery  v.  [In  debt  for  goods  fold  and  delivered,  the  plaintiff  declared  that 

?„'!'! J"'"  the  defendant  at  Weftn.infler  in  the  county  0/"  Middlefex,  ivas  in-, 

dehted  to  him  in  a  certain  fum  for  goods  fold  and  delivered,  but 

alleged  no  exprefs  contract,  or  place  where  the  contract  was  made. 


Re?. 
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On  a  fpeclal  demurrer  for  thefe  caufes,  the  court  held,  the  con* 
trz^  and  venue  well  laid. 

In  a  replication  to  a  plea  of  rie  wiques  accouple  in  a  writ  of  dower,  iidertony. 
alleging  a  marriage  in  Scotland^   it  is  not  necelTary  to  (late  by  way  Udenon, 
oi  venue  that  the  marriage  was  had  at  any  place  in  England.     In  *    '    '^^^ 
point  of  fubflance,  the  queftion  on  the  marriage  in  Scotland  arifing 
incidentally  in  a  fuit  in  dower,  of  which  the  court  have  original 
jurifdi£lion,   is  for  the  purpofe  of  the  caufe  within  their  jurifdic^ 
tion  without  the  affiftance  of  a  fitflion  ,  and   the  venue  for  the 
mere  purpofe  of  trial,  being  neceflarily  the  venue  laid  in  the  de- 
claration, the  inferting  it  in  the  replication  would  be  nugatory, 
and  the  want  of  it  therefore  cannot  be  taken  advantage  of  even  on 
a  fpecial  demurrer.] 

(C)  How  the  Want  of  a  Venue  may  be  aided. 

"|T  is  a  general  principle,  that  the  want  of  a  venue  is  only  curable  ^  Wod.222^- 
"^  'by  fuch  plea  as  admits  the  fa£t  for  the  trial  whereof  it  was  ne-  ^°  f  °^  '* 
ceffary  to  lay  a -y^wz/e ;  or  by  a  verdict. — Thus  the  3Salk.  jSi/Anon. 

Want  of  a  venue  is  aided  by  pleading  over ;  as,  where  in  tref-  2  Ld.Raym. 
pafs  the  defendant  pleaded  a  fubmiffion  to  an  award,  and  that  an  p°39' 
award  was  made,  which   he  had  performed,  but  laid  no  venue  Bajly. 
where  the  performance  was.     The  plaintltr  replied  another  award, 
and  the  defendant  tendered  iffue  upon  it,  whereupon  plaintifFde- 
murred.     Holty  Ch.  J.  faid,  that  the  want  of  a  venue  was  aided 
by  the  pleading  over. 

So,  in  debt  upon  bond,  though  no  venue  is  laid  where  the  bond  ibid, 
was  made,  yet,  if  the  defendant  pleads  a  releafe,  this  admits  the 
bond,  and  aids  the  want  of  a  venue;  per  Holt,  Ch.  J.     But,  if  de^ 
fendant  had  demurred,  the  want  of  a  venue  had  been  ill. 

By  the  16  £5"  17  Car.  2.  c.  8.  the  want  of  a  venue  is  aided  after  16  &  17 
verdi£l ;  and  this  in  cafes  not  only  where  there  is  a  wrong  venue,  ^^'  -'^-  ^* 
but  alfo  where  the  caufe  is  tried  in  a  wrong  county,  as  appears  from  2^6.   Craft 
the  cafes  in  the  margin.  Boite,s.o, 

Raym.  l8i. 
by  the  name  of  Craft  v.  Winter.  And  Ic  h  tjierc  added,  that  the  defendant  mi^ht  have  demiured 
upon  it. 

(D)  "What  deemed  a  proper  Laying  of  the  Venue. 

li/fANY   niceties   which  were  formerly  to  be  obferved    with  4-&"Anft. 
■^  ■■•  refpe£l  to    laying  the    venue,   are    now    removed     by    the   i{g'°'G''t^ 


venire  facias  for  c.sS.whicii 


A^  ^j^nn.  c.  16.  which  ena£ls,  "  That  every 

**  the  trial  of  any  iflue  in  any  action  or  fuit,  Hiall  be  awarded  of  extends  this 

0r    ^t       ^      %        ,-1  •'  ,  ^      ,    ■  ,^       ■         ■    1  1     55       TT-         aft  to  trials 

of  i flues  on 


mv,  i-iiai  ui  any   iiiuc  ill  any   av^Liuii  ui   luii,    wiaii    u\.  «»»nn.4v.i.i    ui. 

*'  the  body  of  the  proper  county  where  fuch  iffue  is  triable,"     For 

example,  penal  ftatutes. 

The  venue  in  the  declaration  was  laid  at  Leeh,  and  notatiLf^^  in  Barnes,48i. 
tli£  county  aforefaid.     Defendant  demurred,  and  fliewed  the  want  ^fU^""/* 
of  a  proper  v.^nu:  for  caufe,  plaintiff  joined  ia  demurrer,  and  upon 
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Barnes,  4S  3. 
Howfc  V. 
Hafelwood. 


Mellor  V. 

Barber, 

3  Term  Rep. 

387. 


diCnc  or  Utnm. 

argument  the  court  gave  judgment  for  the  plaintifF.  It  was  held 
fufliclent  according  to  the  courfe  of  the  court  to  lay  the  venue  at 
Leek,  which  has  reference  to  the  county  in  the  margin  ;  and  fince 
by  aift  of  parUament  the  venire  facias  \s  to  be  awarded  de  corpore 
comitatiis,  it  is  not  neceflary  that  any  particular  place  in  the  county 
be  laid. 

It  is  a  general  rule  likewife,  that  the  county  in  the  margin  of  a 
declaration  will  help  the  vetiiie  laid  in  the  body  of  it,  but  will  not 
hurt  it,  as  appears  from  the  following  cafe  : 

In  the  margin  flood  tlie  word  Norfolk,  in  the  body  of  the  de- 
cl  iration  the  venue  was  laid  at  the  city  of  Norwich,  in  the  county  of 
the  fame  city  throughout.  The  plaintiff  executed  a  writ  of  inquiiy 
of  damages,  dire£led  to  the  flieriffs  of  the  city  of  Norivich.  Had 
no  venue  been  laid  in  the  body  of  the  declaration,  reference  muft 
be  had  to  the  margin  ;  but  where  a  proper  venue  is  laid  in  the  body 
of  the  declaration,  the  word  in  the  margin  fjj nil  not  vitiate. ity  for  it 
is  a  jeofail  which  is  helped  by  the  4  ^5*  5  Ann.  c.  1 6. 

[In  debt  upon  bonii  by  an  adminiftrator,  the  declaration  alleged, 
that  adminiPLration  was  granted  by  the  Bifhop  of  Lichfield  ahd 
Coventry,  and  the  venue  in  the  margin  was  laid  in  London,  but  the 
bond  was  ftated  to  be  made  at  Derby,  which  is  within  the  diocefe. 
The  plaintifF  demurred  generally.  The  court  held  it  well  enough 
on  a  general  demurrer,  though  there  pofTibly  might  have  been 
fome  doubt  on  a  fpecial  demurrer.  The  venue  being  laid  at  Derby 
in  the  body  of  the  declaration,  the  addition  of  London  in  the 
margin  did  not  vitiate  it. 

Where  the  proper  venue  is  flated  in  the  margin  of  a  declaration, 
and  the  venue  in  the  body  of  the  declaration  is  laid  at  £).,  without 
{hewing  in  what  county  D.  is,  or,  at  D.  in  the  county  aforefaidt 
when  the  next  antecedent  county  is  S.,  in  either  of  thefe  cafes  the 
reference  fliall  be  to  the  venue  in  the  margin.] 


Sutton  V. 

Fenn, 

3Wilf.339 

Shirley  v. 

Sackville, 

Cro.  Eliz. 

465. 

Quarks  v.  Searle,  Cro.  Ja.  96 


aim.  Abr. 
782, 7^3. 
jW'ilf.  165. 


a  Lill.  Abr.     .  It  is  to  be  obferved  however,  that  in  all  real  7LcWon%  the  venue 
^lz,  ought  to  be  laid  in  that  county  where  the  thing  is  for  which  the 

aftion  is  brought ;  for  being  local,  it  is  only  triable  there  ;  whereas 
matters  which  are  tranftory  may  be  tried  in  any  county,  as  will 
more  particularly  appear,  when  we  come  to  confider  in  what  cafes 
the  vetiue  may  be  changed.     So  likewife. 

In  an  action  of  debt  brought  for  rent  due  for  land  upon  a  leafe 
under  hand  and  feal,  where  there  is  no  privity  of  contra£l,  as 
againfl  an  affignee,  ^c.  the  venue  muft  not  be  laid  out  of  the 
county  where  the  land  lies  for  which  the  rent  is  due  •,  for  the  ac- 
tion is,  for  want  of  privity  of  contrail,  become  a  local  a£tion, 
ratione  terra,  out  of  which  the  rents  are  iffuing,  and  not  tranftory: 
but,  where  the  a£lion  is  brought  by  the  lelTor  againfl  the  leffee, 
there  being  privity  of  contrad,  the  aci:ion  is  tranftory,  and  the  de- 
mife  may  be  laid  to  be  made  in  any  other  county  than  that  where 
the  land  lies, 
aijac, c,4.  With  refpe6l  to  criminal  cafes,  It  is  ordained  by  the  flat. 
21  fa.  I.  c.  4.  that  all  informations  on  penal  ftatutes  Ihallbe  laid 

iu 
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in  the  counties  where  the  offences  were  committed.     And  upon 
this  ftatute  the  following  points  have  been  adjudged. 

In  an  information  on  the  5  ^6  Ed.  6-  c.  14.  for  buying  ami 
felling  live  cattle  contrary  to  the  ftatute,  it  was  infifted,  that  the 
information  ought  to  have  been  brought  in  Norfolk  where  the  of- 
fence was  committed,  and  not  in  Middle/ex.  And  Holty  Chi^f 
Juftice,  faid,  that  ten  judges  had  agreed  in  the  following  refolu- 
tions : 

Firft,  That  the  21  Jac  i.  r.  4.  does  not  extend  to  any  offence  i  Sailc-jT*, 
created^w^  the  ftatute,  fo  that  profecutions  on  fubfequcnt  penal  3'3-   Tht 
ftatutes  are  not  reftrained  thereby,  but  that  ftatute  is  as  to  them  q^^j,  * 
9S  it  were  repealed /ro  tanto. 

Secondly,  That  all  informations,  and  popular  aflions  on  penal 
ftatutes  made  before  that  a£t,  muft  by  force  of  21  Ja.  i.  f.  4.  be 
laid,  brought,  and  profecuted  in  the  proper  county  where  the  fa£t 
was  done.     Again, 

An  information  was  laid  on  the  12  Car.  2.  c.  32.  for  carrying  Bunb.  23J6. 
wool  on  board  in  order  to  export  it ;  and  it  was  objected,  that  it  Attorney 
ought  to  have  been  laid  -where  the  offence  was  committed.     Bur  growfe. 
the  Lord  Chief  Baron  faid,  that  the  ftatute  Jac.  i.  does  n»t  extend  But  fee 
to  anv  offence  created  (ince;  and  therefore  it  muft  now  ftand  on  4jni^-  i/|« 

in'  /^  1  •  1      •        •        /•     •     J  where  Lord 

the  ftatute  Car.  2. ;  there  are  no  negative  words  in  it,  lo  it  does  Cukeinhis 
not  take  away  the  prerogative  of  the  crown  to  lay  it  ^ny  where,  comment  on 
and  this  at  the  common  law  would  be  tranfttor-K;  and  he  over-ruled  'j^'^ai^/ays, 

J        J'  ,  that  1:  )s  but 

the  objection.  in  atHrm- 

ance  of  the  true  inftitution  of  the  common  law  :  For  viclni  •vicirtorum  faffa frafumi-tttur J'cire. 

It  is  ordained  likewife  by  the  ftatute  51  Jac.  i.  c.  12.  that  all  aajaci.^ 
actions  brought  againft  any  officers  of  juftice  fhall  be  laid  in  the  con^^^jo 
county  where  the  fadl  was  committed,  on  thh  aft, 

feeVaugban,  ilj.  and /.£««<, 

It  is  obfervable,  however,  that   the   a£lion  is  only  confined  to  1  Str.  446, 
the  proper  county  where  the  officer  is  a£ling  in  execution  of  his 
office. 

[The  9  C  2.  f.  35.  §  26.  which  ena6ls,  that  proffcutions  for  4TerraRep. 
afTaults  on  revenue  officers  may  be  tried  in  any  countv,  is  confined  49o- 

.  *'  .      -  Rex  V 

to  afTaults  on  them  merely  as  officers,  and  whilft  they  are  officiating  cartwiieht, 

zsfuci.     And  therefore  where  a  defendant  had  been  acquitted  on 

all  the  counts  in  the  indicilment,  which  charged  him  with  affaulting 

the  profecutor,  a  revenue  officer,  in  the  exercife  of  his  office,  and 

found  guilty  only  on  that  which  charged  him  with  a  common  af- 

fault,  judgment  was  arrefted,  though  the  profecutor  in  that  count 

was  defcribed  to  be  an  excife  officer,   the  offence  being  laid  in 

Slurry,  and  the  venue  in  Middlefex. 

If  an  a£l  of  parliament  dire6f  s,  that  officers  fliall  be  fued  for  any  Bazini;  v. 
aft  they  may  do  under  that  a<Sl  in  the  county  where  the  fa£l  is  ^'^^°'""' 
committed,  and  a  fubfequent  a£f  gives  thofe  officers  feveral  of  the  i^'.  • 

privileges  conferred  by  the  preceding  aft,  but  does  not  require,  as 
the  preceding  aft  does,  that  the  aftion  fhaH  be  brought  in  the 

E  a  county 
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county  where  the  fa£l  was  committed  ;  this  privilege  will  not  at- 
tach upon  the  fubfequent  a6V,  unlcfs  there  b;  a  reference  from 
the  one  a£l  to  the  other,  fo  as  to  incorporate  them.] 

(E)  From  whence  the  Venue  fhall  come. 

jTnft.  US*  'T'HE  general  rule  of  law  as  laid  down  by  Lord  Coke  Is,  that 
a.4&sAnn.  1  every  trial  Ihall  be  out  of  that  town,  parifh,  or  hamlet,  or 
'■  'q  place  known  out  of  the  town,  (^c.  within  which  the  matter  of 

c.  ji.  '  fa£l  ifluable  is  alleged,  that  is  moft  certain  and  neareft  thereunto, 
Before  thefe  ^he  inhabitants  whereof  may  have  the  better  and  more  certain 
where^he  knowledge  of  the  fa£l:.  But  the  learning  on  this  head  is  greatly 
venue  could  abridged  by  the  ftatute  4  (*r' 5  ^;;;/.  r.  16,  and  24  G.  2.  c  28. 
not  corce  which  are  taken  notice  of  under  the  lad  head.  For  by  thefe  ftatutes 
hamle*  ^'  '  ^^  ^^  ena£led,  that  every  venire  facias  for  the  trial  of  any  ifiue  in 
cr  lieu  any  a£tion  or  fuit,  or  upon  any  penal  flatute,  fViall  be  awarded  of 

conus,  there  ^^  body  of  the  proper  county  where  fuch  iflue  is  triable.  It  may 
w'been      therefore  be  fufficient  to  confider, 

dc  carport  comitatus. 

aL'iU,  Abr.  Out  of  what  county  the  vi/nejha//  cotnc,  where  part  of  the  mat- 
786.  tgj-  tQ  be  tried  is  part  in  one  county  and  part  in  another. 

This  will  depend  on  the  gift  of  the  ifTuc,  as  may  be  coUefled 
from  the  following  cafes. 
Br.  Vifne,         An  a£tion  was  brought  for  goods  efloined,  and  received  by  the 
pi*  94-  defendant,  and  the  tort  of  the  efloining  is  alleged  in  one  county, 

and  the  receipt  of  them  by  the  defendant  in  another  county,  and 
they  are  at  iflue  if  he  received  them  or  not ;  there,  the  'uifne  fhall 
be  of  the  county  where  the  receipt  is  fuppofed. 
Br.  Vifne,  In  trefpafs,  the  defendant  aflumed  in  London  to  cure  the  wound 
pi-  H7'  J'  of  the  plaintiff,  \^c.  and  applied  contrary  medicines  in  Middlefexy 
added  as  a  t>y  which  the  plaintiff  was  impaired.  Per  Thirn — If  they  take 
general  rule,  iffue  upon  the  ajjtimpftt^  vifne  fhall  be  oi  London j  and  if  of  the  conr- 
that  in  all      ^^       medicines  then  of  Middlefex. 

cafes  where  •'  ■J 

\)\e  aftion  is  founded  upqn  two  things,  both  of  which  are  material  or  traverfable,  and  the  one  without 
the  other  will  not  maintain  the  aftinn,  there,  the  plaintiff  may  bring  the  adtion  in  which  of  the  coun- 
ties hfwilJ.     7Rep.  2.  a      Bulwer's  cafe.  [2  Term  Rep,  138.  S.  P.] 

In  fome  cafes  however,  the  venue  fhall  come  out  of  both  counties. 

For  which,  fee  Br.  Confejf.  is"  Avoid,  pi.  30.  or  38  i/.  6.  />.  25. 

where  the  cafe  is  more  full  and  correal. 
iRoii.  Abr.       But,  where  both  counties  cannot  join,  there,  it  is  faid,  it  may  be 
603.  pi.  8.    jjcjgj  in  either  county. 

(F)  In  what  Cafes  the  Venue  may  be  changed. 

[Vol.  I.  ^T^HE  general  principles  with  refpeft  to  the  changing  of  the 
p.  58. J  J.     venue  may  be  found  under  JElions  local  and  tranfttory  [B].   It 

jn^y  be  neceflary  however  to  confider  farther. 

I.  When 
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t.  When  the  Motion  for  changing  the  Venue  muft  be  made. 

It  has  been  held  that  the  defendant  muft  move  to  change  the  aStr.  858. 
venue  before  he  pleads ;  and  that  the  plaintiff  in  like  manner  mull  ^"^^^g^*^ 
move  to  difcharge  the  rule,  on  his  undertaking  to  give  material 
evidence,  before  defendant  replies.     But 

A  judge's  fummons  or  order  for  time  to  plead,  (hall  be  no  bar  P^-  cur. 
to  a  motion  for  changing  the  venue.     So  likewife,  Dennis^^Sctfe?.' 

Where  after  a  rule  to  {hewcaufe  why  the  venue  fhould  not  be  Barnes,  491, 
changed,  and  before  it  was  made  abfolute,  the  defendant  by  in-  Herbert  v. 
advertence  put  in  a  plea,  yet  the  court  held  that  this  was  no  waiver  ^i?^^^ ' 
of  the  rule  :  and  they  allowed  defendant  to  withdraw  his  plea  on 
payment  of  cofts,  and  made  the  rule  abfolute  for  changing  the 
venue. 

Neither  is  a  judge's  order  for  an  imparlance  any  bar  to  a  mo-  Barnes,487. 
tion  for  changing  the  venue.  ?' p^^e"l^ 

[The  venue  may  be  changed,  after  an  order  for  time  to  plead,  Cowp.  511. 

though  upon  the  terms  of  pleading  ifluably ;  but  not  after  an  order  Barnes,493. 

for  time  to  plead,  where  the  terms  are  to  plead  ifluably  and  take  l^J^^^ '  ^'^'^' 
fhort  notice  of  trial   at  the  firft  fittings  in  London  or  Middle/ex, 
becaufe  there  a  trial  would  be  loft. 

The  plaintiff^  was  allowed  to  bring  back  the  venue  to  the  county  Cowp.  409. 

where  it  was  originally  laid,  upon  the  ufual  undertaking,  though  Bruckfhaw 

the  caufe  had  gone  down  to  trial,  and  been  a  remanet  for  want  of  *'    °^ 
jurors.] 

2.  The  Certainty  required  In  the  Affidavit  on  which  the  Motion 

is  made. 

With  refpeil  to  the  affidavit  it  muft  be  pofitive  and  certain.     It  Barnes,478. 
is  not  fufficient  that  it  be  affirmative,  but  it  muft  alfo  contain  5^"^*"' *; 
negative  words ;  that  is,  it  is  not  enough  for  defendant  to  fwear  words  'caufe 
that  the  caufe  of  aBion,  if  any,  did  arife  in  the  county  to  which  of  aakn  are 
he  would  have  the  venue  changed,  but  he  muft  likewife  add  that  '"'^''P«"''- 
it  did  7wt  arife  in  the  county  laid  in  the  declaration,  or  elfeivhere  fary,  for  it' 
out  of  the  county  to  which  he  would  have  the  venue  changed.       would  be  in- 

fufficient  to 
fwear  that  the  promifes  in  the  declaration  were  made  in  fuch  a  county.  Barnes  477.  Cole  v.  Gouing. 
S.  P.  z  Barnardift.  74.     While  v.  Love.     [3  Ter.  Rep.  495.] 

Where  there  are  feveral  defendants,  the  affidavit  of  one  is  fuffi-  Barnes,43a. 
cient  to  ground  a  motion  for  changing  the  venue.  Readl* 

3.  Cafes  in  which  the  Venue  cannot  be  changed. 

With  regard  to  the  cafes  in  which  the  venue  cannot  be  changed,  Pef-cur. 

though  it  has  been  held  that  the  venue  mny  be  changed  in  all  ac-  ?3''"",49i. 

tions  of  a  tranfitory  nature,  yet  there  are  divers  exctjptions,  as  in  Sanfum.* 

cafes  of  privilege,  fpecialty,  promilTory  note,  or  bill  of  exchange,  iStr.  6to. 

To  which  may  be  added,  that  even  in  the  cafe  of  perfons  pri-  J°q  "'^"'^z 

vileged  in  this  refped,  fuch  as  barrifters  or  attornics,  if  they  are  z\\    ^^^ 

E  3  jnined 
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joined  In  an  a£lion  with  unprivileged  perfons,  they  cannot  ctiangC 

the  venue. 
Barnes,48S.       Neither  is  the  vefiue  in  any  cafe  ever   changed   into  a  county 
Richardfon    palatine.     The  court  have  likewife  refufed  changing  it  into  Dur- 
jj.  iSg.   *    ^^'^  •  ^"*^  \^^^^  alfo  reie(fl:ed  a  motion  lor  changing  it  from  Tork- 
Lewisv.      Jhire  into  the  city  of  Tork. 

A/kham. 

Id.  481.     Crafter  v.  CockcreU, 

Cameron.  V.        [In   an  a£tion  for  infringing   a  patent,  the   venue  cannot  be 

'p"y»  changed  from  Middle/ex  to  another  county,  becaufe  it  is  impoflible 

Rep/361.     f®""  ^^^  party  applying  to  make  the  neceflary  affidavit,  that  the 

caufe  of  a£tion  arofe  wholly  in  fuch  other  county,  and  not  elfe- 

where,  It  being  manifefl;  that  the  fubftratum  of  the  aflion,  namely, 

the  patent,  is  at  WejlmwjTer.'\ 
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(A)  Univerfitles,  what. 

(B)  Of  their  Courts  and  Privileges  of  Jurifdidion* 
Wherein. 

1.  How  they  are  to  demand  Conufancc. 

2.  By  whom  ir'may  be  demanded. 

3.  At  what  Time  it  may  be  demanded. 

(C)  Of  their  Privileges  witli  regard  to  their  Right  of 
Prefentation  to  the  Livings  of  Papifts.     Wherein, 

J.  In  what  Cafes  they  fhall  prefent. 

2.  Whom  they  (hall  prefent, 

3.  How  their  Right  of  Prefentation  may  be  prevented. 

4.  How  Trulls  made  to  prevent  their  Right  of  Prefentation 
may  be  ciifccvered. 

5.  How  their  Right  of  Prefentation  may  be  divefted. 
d.  How  it  m^y  be  avoided. 

(A)  Univerfities,  what. 

BY  univerfities  in  general,  we  underftand  thofe  femlnarles  of 
learning  where  youth  are  fent  to  fmifli  their  education,  and 
to  be  inftrucled  in  the  liberal  fciences.  With  us,  by  univerfities, 
are  more  particularly  denoted  thofe  two  learned  bodies  of  Oxford 
and  Cambridge^  which  are  invelled  with  feveral  peculiar  privileges. 

[It 
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[It  is  indeed  from  their  being  invefled  with  fuch  privileges,  or 
rather,  from  their  being  incorporated,  (for  they  would  not  other- 
wife  be  capable  of  receiving  them,)  that  they  were  called  Univer- 
fities,   Univerfttas  being  the  proper  Lvtiu, word  for  a  corporation. 
Confidered  as  corporations,  thefe  learned  bodies  are  merely  the  See  sir.  F. 
creatures  of  the  crown.     The  power  of  granting  degrees  flows  ^orke's  ar- 
from   that  fource  ;    for,  if  the   crown  ere6ls  an   univerfity,  the   i^ourn's 
power  of  conferring  degrees  is  incident  to  the  grant ;    and  in  E.  L.  420. 
point  of  fa£l,  they  never  affe6led  to  confer  degrees  till  they  were  ^^^  ^^'° 
incorporated.     They  were  formerly  confidered  as  ecclefiaflical,  or      ■"      ' 
at  lead,  as  clerical,  corporations  ;   for  they  were  compofed  chiefly 
of  ecclefiafticks,  znA  denojninatlo  fumenda  a  majori ;   and  they  had, 
as  ecclefiaftical  bodies,  ab  initio  ecclefiaftical  jurifdiclion.    Hence 
the  claim  of  the  ArchbiOiop  of  Canterbury  to  vifit  t\\tn\jiire  me- 
tropoliticoy  which  was  allowed   in  the  reigns   of  R.  2.  H.  4.  and 
Car.  I.  and  eltabliflied  by  parliament  in  the  reign  of  H.  4.     It  is  3  Burr. 
now  fettled,  however,  that  they  are  merely  lay  corporations,  and  ^^S^' 
as  fuch,  fubjedl  to  no  vifitatiun,  properly  io  called ;  the  appeal. 


Rep. 
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if  any  one  feels  himfelf  aggrieved,  being  to  the  court  of  King's 
Bench;  which  court,  as  its  ju^lgments  are  revifable  by  the  Lords 
in  Parliament,  feems  to  want  that  definitivenefs  of  fentence  which  i  Bl.  Com. 
is  eifential  to  vifitatorial  power.  The  Univerfities  being  bodies  4^^* 
corporate  by  prefcription,  it  follows,  that  it  is  not  competent  to 
the  crown,  of  itfelf,  and  Vv  ithout  their  confent,  to  make  any  inno- 
vations in  their  conftitution,  or  to  abridge  any  of  thofe  rights 
which  they  enjoy  eitlier  by  prefcriptive  ufage  or  under  old  char- 
ters; and  that  they  may,  like  other  civil  corporations  under  thefe 
circumllances,  accept  a  new  charter,  in  part,  and  upon  fuch  terms 
as  they  may  think  proper.] 

(B)  Of  their  Courts  and  Privileges  of  Jurifdidlon. 

T^  ACH  of  the  Univerfities  had  feveral  powers  and  privileges  by  4  Tnft.  327. 
"*--'  charters  from  the  kings  of  this  realm,  particularly  one  in  tlie  ^"''^-  ^°'' 
.eighth  of  Heti.  4.  whereby  they  were  authorized  to  hold  plea  of  Atchbiihop 
all   caufes  arifmg  withing  the  Univerfity  according  to  the  courfe  of  York  v. 
of  the  civil  laiv  :  but  in  the  opinion  of  all  the  judges  of  England  SeJwick. 
the  grant  was  held  not  to  be  good,  for  that  the  king  could  not  by 
his  grant  alter  the  law  of  the  land.     To  remedy  this  and  other 
defecls  refpecling  their   powers  and   privileges,  a  fpecial  a£t  of 
parliament  v/as  made  in  the  13  E/iz.  confirming  all  former  letters 
patent,  and  all  manner  of  liberties,  franchifes,  ^c.  which  they 
had  hehl,  or  of  right  ought  to  have  enjoyed,  ^V. 

By  letters  patent  (not  confirmed  by  parliament)  dated  30  March  i  Mod.  164. 
1 1  Car,  t.  granted  to  the  Univerfjty  of  Oxford,  their  old  privileges  coiiegtTafe. 
are  explained,  and  larger  granted.  Wuod'slnft.  548. 

Their  courts  are  called  the  Chancclfour's  Courts.     The  chancel-  Id.  ibid.  By 
lours  are  ufually  peers  of  the  realm,  and  are  appointed  over  the   ,^^".^8. 
whole  tJniverfity.     But  their  courts  are  kept  by  their  vice-chan-  TheChaa- 

£  4  cellours, 
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ceiiour,  his  Colours,  thciT  afTiftants  or  deputies  -,  the  caufes  are  managed  by 
commarary,  advocates  or  proclors. 

puty  thu  is  thcpro-vice  clnncellour,  are  juftkes  of  the  pcjce  for  the  vil!  of  Oxon,  county  of  Oxon 
and  BliIcs  •  and  their  authority  dozs  not  dcper.il  on  the  common  commiiTion  only  j  they  being  juft  ces 
of  thepcjcc  by  virtue  of  their  offices. 

U.ihid.wi  Thefe  courts  have  jurifdicllon  in  all  caufes  ecclefiaftical  and 
Cro.Car.7.v  ^Ivil  (e:r:ccpt  mayhem  {a),  felony,  and  freehold)  where  a  fcholar, 
Sdi'^Bot  fervant,  or  muiifter  of  the  Univerfity  is  one  of  the  parties  in  fuit. 

fee  the  -feiition  againft  the  grant  of  Hen.  4.  in  Frynn's  Animadv.  p.  36S,  369. 

\(a)  The  trial  of  treafjn,  fcony,  and  mayhem,  is  committed  in  botli  Univcrfities  to  the  univerfity- 
jurifdiaion  in  anoti.er  court,  nam'ely,  the  c>u.t  of  the  LonJ  High  Su-zuarJ  of  the  Univerfity.  The 
cognizance  tf  oftcnces  of  this  nature  has  not  bt-en  claimed  by  this  court  in  either  Univerfity  for  many 
years,  though  inftances  have  unhappily  occurred  in  which  the  claim  mli^ht  have  bten  made.  J 

Cro.Car.73.  Their  proceedings  are  in  a  fummary  way  according  to  the  prac- 
Wiicocksv.  ^\^Q  of  the  civil  law  j  and  in  their  fentences  they  follow  the  juftice 
iittif'z<i  ^"^  equity  of  the  civil  law,  or  the  laws,  ftatutes,  privileges,  liber- 
Thonias  *  tics,  and  cuftoms  of  the  Univerfities,  or  the  laws  of  the  land  at 
wiicock's     ^i^g  difcretion  of  the  chancellour. 

cafe. 

Hard.  508.  Caitle  v.  Litchfield. 

Wood'slnft.  If  there  is  an  ci'roneous  fentcnce  in  the  chancellour's  court  of 
549-  the  Univerfity  of  Oxjlnl,    an  appeal   lies  to  the   congregation, 

^^'e^Th'e  thence  to  the  convocation ,  and  from  thence  to  the  king  in  Chan- 
King  V.  the  cerv,  who  nominates  judges  delegates  to  hear  the  appeal  [b).  The 
Chancel-       aoDcal  is  of  the  fame  nature  in  Cambridp^e. 

lour,  &c.  '^^ 

of  Cambridge. 

\(b')  .According  to  Sir  V.'m.  BbcUflone,  the  appeal  in  tlie  firft  inflance  is  to  delegates  appointed  by 
the  conTeoation  5  thence  to  other  delegates  of  tlic  loufe  of  convocation  ;  and  \t  thpy  all  three  concur 
in  the  fame  fentence  it  ia  final,  at  lea'.t  by  the  ftatutes  of  the  Univerfity,  according  to  the  rule  of  the 
civil  law.  But,  if  there  be  any  difcordancc  or  variation  in  any  of  the  three  fentences,  an  appeal  lies 
in  the  laft  refort  to  judges  dclrgatcs  ap;iuintcd  by  the  crown  under  the  great  feal  in  Chancery.  3  Bl. 
Comm.  8c.  ic)  The  appeal  fiom  the  Vicc-Chanctllour's  court  in  Carrbridge  is  to  certain  delegates 
appointed  by  the  fcnatc  ;  but  the  editor  isiiifoimcd,  that  from  the  fentcnce  of  thefe  delegates  there  is 
no  appellate  Univerlity  jurifdidlion- J 

Cro.Car.73.  As  by  charter  confirmed,  as  above  mentioned,  by  atEl:  of  Parlia- 
V/'ilcocks  ment,  cognizance  is  granted  to  the  Univerfity  of  all  fuits  arifing 
^"  f  any  where  in  law  or  equity  againft  a  fcholar,  fervanty  or  m'unjler 

508.  Caflle  of  the  Univerfity,  depending  before  the  juftices  of  the  Khig^s  Bench, 
V.  Litch-  Common  Pleas,  and  others  there  mentioned,  and  before  any  other 
j/ion  dif-*^  j^^'g^j  though  the  matter  concern  the  king  ;  if  an  itulcbitatus  ajfump- 
agreement  in  ^/  is  brought  by  qiio  minus  in  the  Exchequer  againfl  a  fcholar  or 
the  books  as  other  privileged  petfon,  the  Univerfity  fhall  have  conufance,  for 
chai  ofThis    ^^^^  court  of  Exchequer  is  included  in  the  general  words. 

charter  ;  in  Cro.  Car.  they  are  faid  to  have  conufance,  \ta  guod  jujfinarii  de  banco  regis  Ji-vc  de  ccmmum 
banco,  -vcl  juft'icar'ii  de  aff'fii  nof.Ji  intromittjr.t.  In  Hard,  it  is  fiid,  that  conufance  is  given  them  of  all 
fu.is,  &c.  depending  before  the  judiceof  the  King's  Bench,  Common  Plea?,  and  others  there  men- 
tioned, and  before  any  other  judge,  though  the  matter  concern  the  king,  Thefe  latter  words  would,  no 
doubt,  warrant  the  refolution  in  the  cafe  of  Caftle  v.  Litchfield  ;  for  it  is  faid,  that  no  cliaiter  of  ex- 
emption (hall  be  allowed  without  th'fe  or  the  like  words.  Hut  rar^at  r.o!.  But  fee  Hardr.  1S.9.  where 
it  is  affirmed,  ihat  the  exemption  granted  to  the  Univerfity  hath  not  thefe  \vor:!s,  l':cct  targar  ncS. 
.And  lee  the  following  authorities,  by  which  i:  is  held,  in  oppofition  to  the  cafe  of  Caftle  v.  Litchfield, 
1  hat— 

Hnrd.  189.  If  a  debtor  and  accountant  to  the  king  fues  a  fcholar  by  bill  in 
\yiikiniv.    pqiijfy  jji  ti^e  Exchequer,  or,  if  an  artorney  fues  a  fcholar  by  writ 


of  privilege,  the  Unlverfitles  fhall  not  have  conufance,  for  a  general  Lit.  Rep. 
srant  fhall  not  take  away  the  fpecial  privilege  of  any  court.  }°4«     Ox- 

b  J  r  r  o  J  fogj  Letters 

Patent  S.  V.  3  Leon.  149.     The  Lord  Anderfcn's  cafe.     2  Danv.  Abr.  164, 

"'  But  in  cafes  where  privilege  is  allowable^  a  fcholar,  i^c.  cannot  Cro.Car.73, 

waive  his  privilege,  and  have  a  prohibition  in  the  courts  of  We/?-  Wiicocksv. 

mifi/Ier,  for  the  Univerfity  by  right  has  the  conufance  of  the  plea,  ue±^2Z, 

where    one  is    a   privileged  perfon  ;  and    a  (Iranger  is  forced  to  Thomas 

fue  a  privileged  perfon  in  their  courts  by  reafon  of  that  right  veiled  Wiicocks's 

in  them.  privilege  was 

granted  to  fcholars,  that  their  ftudies  might  not  be  interrupted    by  their  being  forced  to  attend  fuits  in 
other  courts. 

But  a  fcholar  ought  to  be  refident  (a)  in  the  Univerfity  at  the  Heti.  28. 
time  of  the  fuit  commenced,  and  no  other  ought  to  be  joined  in  Thomas^ 
the  adion  with  him  ;  for  in  fuch  cafes,  he  {hall  not  have  privilege,     cafe."     * 

[{j)  Adual  refidence  muft  be  certified  by  the  chancellour,  Hayes  v.  Long,  2  W\IC  310.  and  hm 
certificate  muft  be  fupported  by  affidavit.  Paternoller  v.  Graham,  a  Str.  810.  i  Ld.  Raym.  428.  S.  C. 
Boot"  V.  Graham,   i  Barnavdift.  K.  B.  49.  65.] 

Though  it  is  faid  that  fervants  of  the  Univerfity  are  privileged,  Brownl.  74, 
yet  it  has  been  holden,  that  a  bailiff  of  a  college  was  not  capable  p^^^"  ** 
of  privilege. 

Neither  is  a  townfman  entitled  to  privilege,  to  exempt  him  from  2  Vent.  106. 
an  office  in  the  town,  if  he  keeps  a  fliop  and  follows  a  trade,  The cityof 
though  he  is  matriculated  as  fervant  to  a  fcholar  {b).  ^fe°^'^^ 

[(i)  That  a  townfman  to  circumftanced  was  not  entitled  to  the  privileges  of  the  Univerfity,  this 
cafe  did  not  determine  ^  for  the  decifion  turned  upon  the  matriculation  having  been  collufive,  merely  for 
the  purpole  of  procuring  an  exemption  from  a  corporate  otHce.  And  it  has  been  lately  adjudged,  that 
a  college  barber  at  Oxford,  though  he  refides  in  the  city  out  of  the  college,  is  entitled*tj  the  privileges 
of  the  Univerfity.     Rex  v.  Rowledge,  Dougl.  531.] 

It  is  to  be  obferved,  that  though  mayhem^  felony^  T^nA  freehold  ap-  Cro.C3r.S7, 
pear  as  above,  to  be  the  only  caufes  excepted  in  their  charter ;  S^*  Hayiey'a 
yet  it  has  been  held,  that  in  aftions  for  the  recovery  of  the  pof-  p^gp*.  2^2!'* 
feffion  of  a  term,  without  claiming  title  to  the  freehold,  they  fhall  Cripps  v. 
have  no  privilege,  becaufe  the  freehold  may  come  In  queflion.  Webb's  cafe. 

[Although  the  charter  of  the  Univerfity  extends   to  a6lIons  ^^^  Lord 
arlfing  in  any  part  of  England,  yet  it  cannot  Intend  that  fcholars,  ■^\\{^\ii^ 
as  plaintiffs,  fhall  have   the  liberty  of  fulng  in  the  Univerfity  in 
caufes  of  aclion  arlfing  in  any  part  oi  England ;  but,  when  they 
are  defendants,  this  privilege  extends  all  over  England."] 

It  hath  been  difputed  hov/  far  the  words  of  the  grant  entitled 
them  to  privilege  in  matters  of  equity.  And  the  general  princi- 
ple of  con{lru£llon  feems  to  be  that  where  chattels  only  are  con- 
cerned, or  where  damages  only  are  to  be  given,  there,  their  pri- 
vilege is  allowable ;  but,  where  the  fuIt  Is  for  the  thing  itfelf, 
there,  their  privilege  cannot  be  allowed.  As  in  the  following 
cafes. 

A  bill  was  brought  fetting  forth  a  contra£i!  under  feal  with  the  2  Ventr. 
defendant,  for  making  a  leafe  of  certain  lands  in  Middlesex .  and  262-  Draper 

.      1  •  r      ^  rr>i         .    r        1  i        i     i     i        v.  Crovvtber. 

to  have  execution  or  tne  agreement,      ihe  defendant  pleaded  the 
privilege  of  the  Univerfity,  to  proceed  in  all  quarrels  in  law  and 

equity, 
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equity,  except  concerning  freehold ;  and  concluded  to  the  jurif- 
didtion  of  the  court.  But  Lord  Keeper  Guildford  over-ruled  the 
plea,  becaufe  in  this  cafe  they  can  only  excommunicate  or  im- 
prifon,  but  cannot  fequefter  lands  in  Middlefexy  and  fo  can  give 
no  remedy  ;  and  becaufe  the  charter  of  the  Univerfity  of  Oxford^ 
empowering  them  to  proceed  in  all  pleas  and  quarrels  in  law  and 
equity,  feV.  ought  properly  to  be  extended  to  matters  at  common 
law  only,  or  to  proceedings  in  equity  that  might  arife  in  fuch  cafes, 
and  not  to  mere  matters  of  equity,  which  are  originally  fuch,  as 
to  execute  agreements  in  fpecie. 
Fin.R.  45.  So  likewife  on  a  bill  in  Chancery  to  be  relie^'ed  againft  a  bond 
Williams  V.  (jf  j}jg  penalty  of  100/.  given  by  the  plaintitFs  father  to  the  de- 
fendant, who  pleaded  his  privilege,  that  he  is  a  dotflor  in  divinity, 
fcholar  and  refidcntiary  fludent  in  the  Univerfity  of  Oxford^  and 
that  he  ought  not  to  (je  fued  but  before  the  chancellour  of  that 
Univerfity,  or  his  deputy  or  commiflary  for  the  time  being  ;  the 
plea  on  debate  was  over-ruled. 
Pin.  Rep.  But,  on  a  bill  to  have  a  bond  delivered  up  of  100/.  penalty, 

g^l;,  the  money  being  paid,  defendant  pleaded,  that  he  w-as  a  privileged 

Crofi.  '  perfon  of  the  Univerfity  of  Oxford.,  viz.  a  doctor  of  laws,  and  re- 
fident  there,  w^hich  the  chancellour  certified,  and  demanded  conu- 
fance  of  the  matter  in  queflion  as  determinable  before  him,  or 
before  the  vice-chancellour,  i3'c.  and  not  elfewhere.  The  court 
difmifTed  the  bill  and  allowed  the  plea. 
Fin.  Rep.  So  likewife  on  a  bill  by  adminiftrator  for  an  account  of  intef- 

192.  Powell  tate's  eflate  which  defendants  had  got  in  their  poflefFion,  on  pre- 
Adams.  tence  of  fome  debts  due  to  them  from  the  inteftate  ;  defendants 
pleaded,  they  are  privileged  perfons  of  the  Univerfity  of  Oxford, 
and  there  refident ;  which  the  chancellour  certified,  and  demanded 
conufance  of  the  matter  as  examinable  before  him,  his  vice-chan- 
cellour, isfc.  and  not  elfewhere.  And  the  plea  was  allowed. 
Pft-Har-  Laftly,  on  a  bill  brought  in  this  court  for  a  difcovery  of  the 

court,chan.  pgrfonal  eftate  of  Dr.  Aldridge  deceafed,  and  an  injun£tion  grant- 
Trin.  12.'  cd  thereupon,  the  Univerfity  of  Oxford  claimed  conufance  of  the 
Ann.  in  caufe,  for  that  both  plaintiff  and  defendant  were  fcholars  of  the 
^id"e'  V  '^''  Univerfity.  And  Harcourt,  C.  ordered  the  bill  to  be  difmiffed,  and 
Stratford.  allowed  an  exclufive  conufance  in  equity  touching  chattels  to  the 
vin.  Abr.     Univerfity. 

V.22.pil. 

Wood's Inft.       It  is  faid,  that  the  chancellour  of  the  Univerfity  of  Oxford,  or 

549-  his  vice-chancellour,  may  infli£l  ecclefiaftical  cenfures  of  the  greater 

excommunication  on  offenders   even  for  temporal   offences,  and 

certify  the  excommunication  into  the  High  Court  of  Chancery  to 

obtain  the  writ  de  excommunicato  capiendo,  as  if  the  offender  had 

been  excommunicated  in  an  ecclefiaftical  caufe  and  certified  by  a 

bifhop.     The  Univerfity  of  Cambridge  hath  alfo  this  privilege. 

•5 Leon.  2 !4.       In  the  conftruclion  of  their  privileges  with  refpe6l  to  the  affize 

But  fee         jjf  jjggj.  3j^j  2]^    J,.  j-jj,g  jjgg^  contelled   that  thev  have  not  alTifam 

c  II.  §19.  ipfcni,  that  is,  they  cannot  appoint  another  affize  than  what  is  fet 

wh.ch  re-      down  by  ftatute,  but  that  they  have  only  cuflodiam  afft%e^  that  is,  a 

power 


^o\^er  to  enforce  the  execution  of  it,  as  well  in  the  price  as  In  cognizes  the 
the  meafure.  J'S^' °^  '^^ 

two  Univer- 
fities  to  fize  and  mark  meafures  for  ale  and  beer;  and  by  a  grant  of  the  29th  Ed.  3.  the  Univerfity 
of  Oxford  hath  the  alTize  and  eflay  of  wine  and  ale,  ss  well  as  the  cultydy  of  it.      Wood's  Inlt.  550. 

[On  a  motion  for  a  prohibition  to  a  fuit  in  the   vice- chancel-  Rufliv. 
lour's  court  againft  certain  brewers,  for  fellino;  ill  beer  and  falfe  Chancel- 
meafure,  the  particular  excefs  of  jurifdi£lion  alleged  was,  the  ex-  Oxford 
a£ling  of  juratory  caution;  and  it  was  infilled,  that  though  they  Saik.  343. 
have  the  aflize  of  bread  and  beer  by  charter,  yet  a  power  to  punifh  That  both 
by  fine,  and   proceed   according  to  the   civil  law,  cannot  be  by  fnieshave 
charter.     Hok,  Ch.  ]. — Before   the  14  if.  8.  the  Univerfity  had  thejurif- 
the  jurifdi£lion  of  a  leet,  and  exercifed  it  in   the  vice- chancel-  |*'"'0"  of  » 
lour's  court ;  but  the  charter  grants  them  the  power  of  trefpafles,  acknow- 
and  that  over  all  perfons  whomfoever,  if  a  fcholar  be  party,    ^d-  Jedged  in 

Mn.u,..]  ;:?,^;™'„. 

1647.  I  Bl.  Rep.  547.  Dougl.  537.:  but,  whether  a  tradefman  of  Oxford,  entitled  to  the  privileges  of 
the  Univerfity  as  a  college  fervant,  but  refiding  without  the  walls  of  the  college  in  the  city,  be  therefore 
exempt  from  ferving  the  office  of  coiiftable  f.)r  the  city,  is  a  queftion  whicli  has  been  moved,  but  not 
abfolutely  determined.  Rex  v.  Routledge,  Dougl.  530.  It  fhould  feem,  however,  from  the  language 
of  the  court,  and  the  fubfequent  conautl  of  the  proiecutors  in  that  cafe,  that  there  can  be  little  doubt 
that  the  law  is  in  favour  of  the  exempiion. 

Such  are  their  general  privileges  of  jurifdi£lion;  it  remains 
now  to  confider, 

I.  How  they  are  to  demand  Conufance. 

It  Is  faid  that  conufance  may  be  demanded   by  certificate  only,  Wcod'slnit 
without  fpecial  pleading  upon  an  hidlclment  of  a  privileged  perfon  55°* 
for  an  aflault  and  battery. 

But  it  has  been  holden,  that  the  claim  of  conufance  ought  to  a  Str.  8io. 
be  entered  upon  a  roll,  and  an  afndavit  made  to  verify  the  cer-  Patemofter 

«.-C„„^^  V.  Graham. 

I  Barnard.  49,  65.  under  the  name  of  Boot  and  Graham.  [The  charter,  the  aft  cf  parliament  which 
confirms  it,  and  all  the  procfedings  fo  far  as  they  have  gone,  muft  be  entered  on  the  roll,  and  therefore 
where  the  charter  and  ftatute  were  fliortly  but  not  fully  fet  forth,  and  the  declaration  which  had  been 
delivered  in  the  caufe  was  wholly  omitted,  the  claim  was  difallowed  as  nor  made  in  due  form.  Leafingby 
V.  Smith,  zWilf.  406.  See  the  cafe  of  Woodccck  v.  Brooke,  Ca.  temp.  Hardw.  241.  an  inftance  of 
a  claim  allowed.] 

In  equity  however  a  bill  being  filed  againft  defendant,  a  fellow  i  Cafes  in 

of  Exeter  College  in  Oxford^  for  an   account  of  feveral  fums  of  p^"'  ^57' 

money  ;  the  chancellour  of  Oxford  claimed  privilege  by  inftrument  Taylor.* 

in  writing.     But  the  Lord  Keeper  difallowed  the  claim,  faying  it  Lord  Keeper 

muft  be  put  in  by  way  of  plea.     He  declared  neverthelefs  that  it  ?_^'|,^'|.'  '^"^  • 

(hould  not  [a)  be  on  oath,  but  that  it  fliould  be  fufficient  to  aver  outlawry  de- 

the  defendant  to  be  a  fcholar  refident,  l^c.  fendant 

fhould  not 
be  put  to  aver  the  plea  on  oath,     [(a)  Mitf.  Ch.  PI. 231.  ace] 

In  fome  cafes  the  claim  of  conufance  by  plea  ought  to  conclude   3Bulft.2S2. 
with  a  traverfe  :  as,  in  trefpafs  for  an  alTault  and  battery  at  B.  in  ^,!-^"7' 
com.  Hertford,  the  defendant  pleads,  that  he  was  fervant  to  a  fcholar 
in  Saint  J^<?/;7/'s  College,  Cambridge ;  and  that  they  are  to  have  conu- 
fance 


6o  SInttJerCtiejef* 

fancc    there.     The  plaintiff  demur,  becaufe  the  defendant  take 
no  traverfe,  that  he  was  culpable  in  any  place  extra  univerfitat em 
Cajitahr'tgite^  that  thereupon   they  might  have  taken   ifiue.     The 
■whole  court  were  clearly  of  opinion,  that  the  defendant  here  ought 
to  have  concluded  his  plea  with  a  traverfe. 

2.  By  whom  it  may  be  demanded. 

Hard.  505,        The  vicc-chancellour  by  his  attorney  or  deputy  appointed  ia 
510.  Caiiic    ■wrriting  may  demand  it,  though  the  vice-chancellour  is  but  a  de- 
fieid!'*^**      P"ty  himfelf  i  for  a  biilifi'  may  properly  demand  conufance,  and 
zDanv.Abr.  upoii  notice  of  the  patent  the  court  ought  to  fuperfede. 
X74. 

3,  At  what  Time  it  may  be  demanded. 

3BI. Com.        The  rule  is  that  conufance  muft  be  demanded  the  firft  day; 

*9^-.  [On  the  return  of  the  writ,  if  the  caufe  of  a6lion  appears  there- , 

*Bu'lr*'^°^  in-,  if  not,  then  upon  the  fird  day  given  upon  the  declaration. 

aSzj.  *  After  full  defence  made  or  imparlance  prayed,  it  is  too  late.] 
iLd.Raym.       In  an  a6lion  on  the  cafe  againll  a  member  of  the  Univerfity, 

1339.111  the  bill  was  oi  Eajler  term  w  Atm.y  and  the  defendant  had  an 

K[n  ° V  ^''^  imparlance  till  the  firft  day  of  Triulty  term  following  ;  after  wlilch, 

CambriHge  and   before  plea  pleaded,  the  Univerfity  of  Ca7nbridge  by  their 

Univerfity,  attorney  demanded  conufance,  and  the  claim  was  difallowed  be- 

Ben'tiey'^s  caufe  it  was  not  made  the  firll  day. 

cafe,  cited  as  fo  held  Hll.  11  Ann.  B.  R.  Feme  v.  Manners.  [See  the  cafes  of  Leafingby  v.  Sinith» 
2  Wilf.  406,  and  Rex  v.  Agar,  5  BuiT.  i8a3.,  wliere  claims  of  conufance  were  difallowed  as  not 
made  in  due  time.J 

(C)  Of  their  Privileges  wiih  regard  to  their  Right  of 
Prefentation  to  the  Livings  of  Papifts. 

I.  In  what  Cafes  they  fhall  prefent. 

jjac.  X.  C.5  •c^NACTS,  that  every  papifl:  recufant  convitl,  during  the  time 
■*-'  that  he  (hall  remain  a  recufant  convicl,  fhall  from  and  after 
the  end  of  this  prefent  feffion  of  parliament  be  difabled  to  prefent 
to  any  benefice  or  ecclefiaflical  livings  or  to  nominate  to  any  free 
fchool,  hofpital,  or  donative ;  and  fhall  likewife  be  difabled  to 
grant  any  avoidance  to  any  benefice. 

sjg.  The  chancellour  and  fcholars  of  the  Univerfity  of  Oxford  fliall 

have  the  prefentation,  l^c.  to  every  fuch  benefice,  fchocl,  hofpital, 
and  donative,  in  the  counties  of  Kenty  Middlefex,  SuJJex^  Surry^ 
Hampjljlrc^  BerkJI/ire,  Buchinghamjhirey  Gloucejlerjhirey  WorceJleV' 
fnrcy  Stnff'ordjhirey  Warwick/hire t  Wiltjljirey  Somerfetjhire,  Devori' 
Jhire,  Ccnnm:/^  Dcr/etjhire,  Hsreford/hire,  Northampton/hire,  Pern- 
broke/hire,  CarmarthetiJJnre,  LrechwckJJnrey  MoninouthJ}}'irey  Cardi- 
gn/iJIjirCy  Montgomeryjhirey  the  city  of  London^  and  in  every  city 
and  tov.-n  being  a  county  of  itfelf,  within  the  limits  of  the  coun- 
ties aforefaid. 

The 


The  chancellour  and  fcholars  of  the  Unlverfity  of  Catnhndge  §  jo. 
fliall  have  the  prefentation,  ts*r.  to  every  fuch  benefice,  fchool, 
hofpital  and  donative  in  the  counties  of  HertfordJlAre^  Cambridge- 
J}nrey  Huntwgdonjhire^  Suffolhy  Norfolky  L'incoltiJ}nrey  Kutlandjhirey 
Lekejierjlnre^  Derbyjhire,  NottinghamPjirey  Shropfiirey  Chejhire,  Lan- 
cnJJjirey  TorhJIjirey  DurharUy  Korthtimberlandy  Cumberlandy  Wejimore^ 
landy  Radnorfitrey  Denbyjhirey  FlintJJiirey  Cartiarvonjhirey  Atiglefey^ 
Merionethy  Glamor gatiflnrcy  and  in  every  city  and  town,  being  a 
county  of  itfelf,  lying  within  the  limits  of  the  counties  laft  men- 
tioned. 

By  the  i  W.  Isf  M.  cap.  26.  §  2.  every  perfon  refufingto  make, 
or  to  appear  for  the  making  the  declaration  again  (I  tranfubftan- 
tiatici),  and  whofe  name  (hall  be  recorded  at  the  quarter  feffions, 
isdifabled  to  make  any  prefentation,  donation,  or  grant  of  avoid- 
ance of  any  ecclefiallical  living,  as  fully  as  if  he  were  a  popifh  re- 
cufant  convidi,  and  the  chancellour,  ^c.  of  the  Univerfities  fhall 
have  the  prefentation  in  the  refpe£live  limits  mentioned  in  the  a£t 
of  3  Jac.  T.  ^.5. 

And  farther  by  12  Ann.  c.  14.  papifts  and  their  children  under 
the  age  o*^  21  years,  not  being  proteftants,  though  not  convicted, 
and  their  mortgagees  and  truftees  fhall  lofe  their  prefentations ; 
and  the  refpe£tive  Univerfities  fhall  prefent. 

2.  Whom  they  fhall  prefent. 

By  3  ^ac.  I.  c.  5.  §  21.  it  is  provided,  that  neither  of  the  XJnl-  Itwasagreej 
verfitics  fhall  prefent  to  any  benefice,  any  fuch  perfon  as  (hall  ^**^*  *  '^y" 
then  have  any  other  benefice  with  cure  of  fouls ;  and  fuch  prefent-  prefentedto 

ation  ihall  be  void,  a  prebend, 

for  Mti  babet 
curam  anijr.arum,  Cro.  Eli?.  79.  And  for  the  fame  reafon  a  dean,  archdeacon,  prebendary,  &c.  may  be 
pr€ler.ted  or  nominated  by  the  Uriverfuy  j  for  their  promotion  is  not  a  benefice  with  cure  of  foulst 
Vin,  Abr.  V.  2.  p.  5.     But  fee  3  Inft.  155.  contra. 

3.  How  their  Right  of  Prefentation  may  be  prevented. 

If  patron  recufant  grants  the  patronage  in  fee  to  another,  in  Sir  wiliuo» 
fuch  cafe  the  Univerfity  fhall  not  have  the  prefentment ;  and  in  J°-  '9' 
the  fame  manner,  if  he  grants  it  in  tail  for  life  or  years,  during  t^g  unive'r- 
the  continuance  of  this  grant,  he  is  not  patron  in  poffeflion,  and  fityof  Ox- 
therefore  the  Univerfity  fliall  not  prefent  by  the  words  of  the  ^'^^•^"'^ 
flatute  of  3  Jac.  i.  f.  5. 

But,  if  a  patron  makes  a  leafe  for  years  of  an  advowfon,  and  Sir  WiUiaia 
afterwards  becomes  a  recufant,  the  Univerfity  fhall  have  the  pre-  J".  26. 
fentation,  as  a  futurp  intereft  given  to  them.  Un"ve*rfi'y 

of  Oxford  and  Wliitton,  S.  P.  arg.  loRep.  56.  a. 

So  likewife,  if  a  patron  acknowledges  a  ftatute  merchant,  and  id.  ib. 
after' becomes  recufant  conviclil,  and  then  the  ftatute  is  extended, 
the  Univerfity  notwithftanding  fhall  have  the  prefentment. 

[It  was  determined  by  Lord  Hardiviciey  on  the  ftatute  of  y^nne  Cottington 
hereafter  mentioned,  that  that  ftatute  doth  not  make  the  whole  ^- J'f''''"» 
6  tVMa  '^^' 


()2  ^nitjcrfitiesf. 

trufl:  void,  but  only  the  turn  upon  an  avoidance,  fo  that  if  the 
party  conforms  before  any  avoidance  happens,  nothing  can  veil 
m  the  Univerfities.] 

4.  How  Trufts  made  to  prevent  their  Right  of  Prefentatlon  may 
be  difcovei'ed. 

Where  fecret  truRs  are  made  to  prevent  their  rijjht  of  prefent- 
ation,  the  following  Itatutes  point  out  a  method  for  difcovering 
fuch  trufls. 

By  I  If^.  ^  M.  c.  26.  §  3.  TruHecs  of  recufants  are  difabled  to 
prefent  or  grant  any  avoidance  of  any  ecclefialtical  living,  free 
fchool,  or  hofpital,  and  the  rcfpeftive  Univerfities  are  to  have  the 
prcfentations. 

And  if  any  truftee,  mortgagee,  or  grantee  of  any  avoidance  (hall 
prefent,  ts'c.  to  any  fuch  ecclefi all; leal  living,  ^c.  where  the  trufl: 
(hall  be  for  any  recufant  convidl;,  or  difabled,  without  giving  no- 
tice of  the  avoidance  in  writing  to  the  vice-chancellour  of  the  Uni- 
verfity,  to  whom  the  prefentation  fliall  belong,  within  three  months 
after  the  avoidance,  he  fliall  forfeit  500/.  to  the  Univerfity  to 
which  the  prefentation,  ^c.  fliall  belong. 

§  7.  Perfons  making  the  declaration,  and  taking  the  oaths  be- 
fore the  juftices  at  the  quarter  fclTions,  M-here  their  names  are  re- 
corded, fliall  be  difcharged  of  the  difability. 

Farther,  by  12  Ami.Jl.  1.  c.  14.  $  2.  prefentor  is  to  be  examined 
by  the  ordinary,  whether  he  be  a  papill  or  a  trultee  for  fuch. 

§  3.  Prefentee  is  to  be  examined  upon  oath  by  the  ordinary,  if 
he  knows,  or  believes  the  prefentor  to  be  a  papift,  or  a  truftee 
for  a  papift,  or  for  the  children  of  fuch,  or  any  other  perfon ;  and 
if  he  anfwers  not  direflly,  the  prefentation  to  be  void. 
\{a\  A  bill        §  4-  Univerfities  and  their  prefentecs  may  bring  a  bill  in  Chan- 
founded         eery  for  difcovery  («),  and  upon  neglecting  to  anfwer,  the  bill  to 
upon  this        ^g  t^jjgj^   x,.^  confeffo. 
ftatute  can  '^  J  -U 

only  be  for  difcovery,  net  for  re.ief.     So  determined  by  Lord  Talbot, /»/>ra,  vol.  5.  p.  272. 

Itwas  §  5.  Patrons  and  their  clerks,  contefting  the  right  of  the  Uni- 

movedina  yerfity  in  qiiare  imped'it,  may  be  examined  in  court,  or  by  commif- 

rf/ThatThe  ^^o**  ^"^  affidavit,  as  the  court  fliall  think  proper,  as  to  fecret  trufls  ; 

plaintiff"  and  if  upon  difcovery  who  is  the  cejiui  que  irujl^  he  fhall,  upon  a 

claiming  j.^|g  niade  for  him  to  come  into  court,  or  before  commiflioners, 

tronage  ^^'  to  make  the  declaration  againft:  tranfubftantiation,  negle6l  fo  to 

might  be  do,  he  fhall  be  efl;eemed  convict  in  refpeft  to  his  prefentation. 

examined 

upon  oath  touching  fecret  trufts  for  papifts  purfuant  to  this  aft,  and  a  commiflion  for  fuch  examination 
was  ordered  to  liTue,  direfted  to  the  three  prothoiiota'ries,  or  any  two  of  them.  Barnes,  King  v.Bifhop 
of  Carlitle,  and  Mafters  and  Scholars  of  the  Univerfity  of  Cambridge.  See  likewife  where  the  court  or- 
dered a  commiflion  for  the  like  purpofe,  and  diiefted  the  prothonotary  to  ftrike  the  commiflioners' 
rames,  and  to  fettle  the  interrogatories.  Barnes,  Ruttcr  v.  Bifhop  of  Hereford  and  the  Univerfity  of 
Cambridge. 

§  6.  And  the  anfwer  of  fuch  patrons,  and  the  perfons  for  whom 
they  are  intrufted,  and  his  and  their  clerks,  and  their  examina- 
tions and  affidavits  taken  as  aforefaid  by  order  of  any  court,  or  by 
7  •'  the 


the  ordinary,  fhall  be  allowed  as  evidence  agalnft  fu^h  patron  (b 
prefenting,  and  his  clerk. 

§  8.  No  lapfe  {hall  incur,  nor  plenarty  be  a  bar,  till  three  months 
after  the  anfwer  put  in,  or  the  bill  taken  pro  confejjh^  or  the  profe- 
cution  deferted,  provided  fuch  bill  be  exhibited  before  any  lapfe 
incurred. 

§  10.  Upon  confeffion  or  difcovery  of  truft,  the  produftion  of 
deeds  may  be  enforced. 

Laftly,  The  11  Geo.  2.  r.  17.  §  5.  enads.  That  every  grant  of 
any  advowfon  of  any  ecclefiaftical  living,  fchool,  hofpital,  or  dona- 
tive, and  every  grant  of  any  avoidance  thereof,  by  any  papift  or 
perfon  making  profeffion  of  the  popifh  religion,  or  any  mortgagee 
or  perfon  intruded  for  any  pnpift,  Isfc.  (hall  be  void,  unlefs  fuch 
grant  (hall  be  made  bond  fide,  and  for  a  full  confideration,  to  a 
proteRant  purchafer,  and  only  for  the  benefit  of  proteftants ;  and 
fuch  grantee  fhall  be  deemed  a  truflee  for  a  papift,  and  they  and 
their  prefentees  fliall  be  compelled  to  make  fuch  difcovery  relating 
to  fuch  grants  and  prefentations  as  by  the  a£l:  12  Ann.Jl.  2.  c.  14. 
is  diredted.  And  every  devife  to  be  made  by  any  papift  of  any 
fuch  advowfon,  ^c.  with  intent  to  fecure  thf.  benefit  thereof  to 
the  heirs  or  family  of  fuch  papift,  (hall  be  void  ;  and  fuch  de- 
vifees  and  perfons  claiming  under  fuch  devifees,  and  their  pre- 
fentees, fhall  be  compelled  to  difcover  whether  fuch  devifees  were 
not  made  with  the  faid  intent. 

5.  How  their  Right  of  Prefentation  may  be  divefted. 

When  once  the  prefentation  pro  hac  vice  is  vefted  in  the  Uni-  xoRep.  5?. 
verfity,  though  the  recufant  conforms  himfelf  afterwards  or  dies,  Qh^cef- 

yet   the  Univerfity  fhall  prefent.  lour,  &c  of  Oxford  Univerfity's  cafe. 

So  likewife,  if  a  recufant  is  attaint  of  felony  ox  pramunire,  the  P«'-Hutton, 
intereft  of  the  Univerfity  ihall  not  be  divefted.  J;^  ^^'f^*" 

^the  cafe  of  Standen  v,  the  Univerfity  c/  Oxford  and  Whitton* 


60  days  in  any  one  year. 


6.  How  It  may  be  avoided, 

which  pe: 
of  the  pati 

fpac 


The  1  W.  &  M.  ena£ls,  "that  the  benefice  to  which  perfons  are  1  w.  &m. 
prefented  by  the  Univerfities  for  the  recufancy  of  the  patron,  fhall  ^^^*  ^-  *^' 
become  void  in  cafe  of  abfence  from  the  fame  above  the  fpace  of 


[     64     ] 

SloiD  and  tloiDalile, 


IN  the  law  fome  a£ls  are  abfolutely  void,  and  others  are  voidable 
only ;  for  the  better  underftanding  whereof,  it  is  neceflary  to 
confider, 

(A)  The  Diftindtion  between  void  and  voidable, 

(B)  "What  Ads  are  void ;  wherein,  of  the  Degrees 
in  which  Adts  may  be  void,  as, 

1 .  What  Afts  are  abfolutely  void  as  to  all  Purpofes. 

2.  What  void  as  to  fome  Purpofes  only. 

3.  What  as  to  fome  Perfons  only. 

4.  How  A£ls  void  by  Operation  of  Law  may  be  made  good  by 
fubfequent  Matter. 

(C)  What  A£ts  are  voidable  only. 

(D)  How  voidable  Adts  may  be  made  good* 

(E)  How  they  may  be  avoided. 

(F)  By  whom  they  may  be  avoided. 

(A)  The  Diflindion  between  void  and  voidable. 

aLlU.  Abr.  A  Thing  is  void  which  was  done  againfl  law  at  the  very  time  of 
S07.  **•  the  doing  it,  and  no  perfon  is  bound  by  fuch  an  ad: ;  but  ^ 

trine  b°he  *^^'^g  ^^  Only  Voidable  which  is  done  by  a  perfon  who  ought  not  to 
text  as  to  have  done  it,  but  who  neverthelefs  cannot  avoid  it  himfelf  after  it 
voidable a(fts  ig  done  ;  though  it  may  by  fome  a6l  in  law  be  made  void  by  his 

:s  far  from     1  „•        i_j 
being  uni-      ^^ir,    tifc. 

verfdlly  juft.  It  does  not  hold  in  the  cafe  of  infants.  An  Infant  when  he  comes  of  age  may  himfelf 
avoid  a  voidable  a£t  done  by  him  in  his  infancy.] 

(B)  What  Ads  are  abfolutely  void. 

Cart.  19.        A  CTSjit  is  faid,  may  be  void  in  feveral  degrees,  according  to  the 
Keite  v.       XX  particular  circumftances  of  the  cafe  ;  it  will  be  proper  there-* 
opton.       £^^^  ^^  confider^ 

I,  What 


(HOJD  and  ^oMhU.  65 

I.  What  A£ls  are  abfolutely  void  as  to  all  Purpofes. 

Bond  of  a  feme  covert  and  infant  are  void.  ^/'  Obliga- 

tion, [)l.  ao. 
This  however  with  regard  to  the  infant  muft  be  underftood  with  fome  reftri£lion  ;  for  if  an  infant  gives 
a  bond  without  a  penalty  for  neceflaiies,  ir  is  good  ;  ana  the  rcafun  v/hy  it  is  void,  if  with  a  pen.ilry, 
feems  to  be  that  the  law  gives  validity  to  every  aft  of  the  .nf^nc's  whch  may  be  for  his  benefit  ;  but  ic 
cannot  be  prefumed  to  be  for  his  benefit  to  enter  into  a  penalty.  Noy,  85.  Delaval  v.  Clare.  Cro. 
Eliz.  910.  Ayliff  V.  Archdale,  S  C.  Moor,  679.  i  Inft  iiz.  a,  i  Roll.  Abr.  729.  i  Lev.  87, 
RufTel  V.  Lee.  [A  warrant  of  attorney  given  by  an  infant  is  merely  void,  Saunderfon  v.  Marr, 
1H.Bl.75.] 

So  likev/ife  the  bond  of  a  perfon  fiofi  cotnpos  mentisy  after  office  4^''-'^«p- 
found,  is  abfolutely  void.  verieyWe. 

It  is  fud  the  reafon  why  the  bond  of  an  infant  or  perfon  non  compos  is  void,  is,  becaufe  the  law  has  ap- 
poii.cei  no  aft  to  be  done  to  avoid  it ;  and  the  only  reafon  why  the  party  cannot  plead  iwt  eji  faSi-jm  is, 
that  the  caufe  or  nullity  is  extrlnfick:,  and  does  not  appear  on  the  face  of  the  deed,  a  Salk.  675. 
Thompfon  v.  Leach.     And  lee  poji.  What  afts  are  voidable  only. 

And  in  general  all  bonds  which  are  given  for  a  purpofe  malum  See  ante, 
in  fe.  as  to  kill  or  rob  another,  are  void.  ..     /n\°j''\^r  . 

Likewife  bonds  given  for  the  performance  of  a  fnalum prohibitum ^ 
as  for  mahitenance. — 

And  bonds  to  oblige  perfons  to  negle£l  their  duty  to  the  king 
and  kingdom,  ai-e  abfolutely  void. 

If  a  future  leafe  be  made  to  commence  after  the  death  of  tenant  2  Salk.  620;' 
in  tail,  it  is  merely  void  in  its  creation  ;  for  it  is  not  to  commence   !^!^*^^'^^' 
till  the  title  of  the  iiTue  commences,  and  that  is  an  elder  title  con-  poft.uz), 
curring  with  it ;  and  if  the  law  (hould  make  it  otherwifc  than  void, 
the  law  would  make  him  a  trefpafier. 

If  a  bilhop  grants  admlniftration,  and   there  are  bona  notabiUay  5  Rep.  30. 
fuch  adminiftration  is  abfolutely  void,  as  well  as  to  the  goods  with-  Pnnce'scafe. 
in  his  own  diocefe  as  elfewhere,  becaufe  he  hath  in  fuch  cafe  no  c     .'*i  '^^* 

•      -ri-n.-  u    .  ^'-   '  '^" 

JUnldlttlOn  whatever.  Nedham'scale.   Noy,  96.   Crofl'man  v.  Hume.    And  iztpoji.  (C). 

So  likewife  a  judgment,  given   by  perfons  who  have  no  good  s-^"*^  231' 
commiffion  for  that  purpofe,  is  void.  be"added'^^ 

that  in  general  all  afts  done  by  minifters  of  juftice  without  authority  are  void.  lo  Rep.  76.^.  And 
(ztpoft.  {C). 

2.  What  A£ls  are  void  as  to  fome  purpofes  only. 

Void  things  are  good  to  fome  purpofes. — As,  if  Finch'sLaw^! 

Leflee  for  20  years  take  a  leafe  for  ro  years,  to  begin  prefently,  ^^' 
upon  condition  that  if  a  certain  thing  be  not  done  the  leafe  (hall 
be  void  j  in  that  cafe,  though  the  fecond  leaf;   be  vuid  on  the 
breach  of  the  conditioi  ,  yt  the  furrender  rem  lins  good. 

So  likewife  if  a  fcoffiv.-:^;  t  be  made,  to  be  void  on  the  nun-per-  id.ib'td. 
formance  of  a  certain  condition,  yet,  after  the  feoffor's  entry  for 
the  condition  broken,  the  feoffee  fiiall  have  an  action  for  a  trefpafs 
done  by  the  feoffor  before. 

V0L.VLL  f  '  Alfo, 


66  Qoiti  and  Ooitiable. 

Arg.Harc?.  Alfo,  if  tenant  nt  will  grants  over  his  eftate,  though  the  grant  be 
47.    Jones    void,  vet  it  determines  his  will. 

V.  Clerk.  '  ,  •        .       , 

But  if  an  aft  be  made  void  by  a  ftatute,  it  fhall  avail  to  no  purpofe  whatever :  Therefore  a  fimoniacal 
prclentation  does  not  f>  much  as  aino.,nt  to  a  claim.  Arg.  ]h\d.  [A  bill  of  exchange  or  piomiflbiy 
note  f-'f  money  left  at  play  is  void  in  the  hands  of  an  indorfce,  though  wichouc  notice,  and  for  a  vi~ 
luable  co:ifnieiation.  1  i-alk.  ■144  a  I5urr.  10-7.  The  like  law,  wheie  it  ii  givea  on  an  ufurious 
can:fa£l.  Dougl.  7 3*^-  A  leaJe  i^f  a  reilory  by  a  rcftor  is  void  by  Xv'i  non-rtfidei)ce  for  eighty  days, 
a  Teim  Rep.  749.  An  annuity  deed  not  enrolled  punuant  to  the  direftions  of  the  17  G.  3.  c.  ao.  is 
«bruiuiely  void.    id.  603. J 

3.  What  A£ls  are  void  as  to  fome  Perfons  only. 

Ter  Ander-  h  fraudulent  gift  of  goods  is  not  void  againft  all,  for  it  remains 
*""♦    ,.        good  asainft  the  donor,  and  is  only  void  againft  his  creditors. 

Cro.  tlir.        00  >  o 

445.  Upton  v.Baflet. 

Cro.  Elit.  So  likcwife,  a  feofFment  upon  maintenance  or  champerty  is  not 
445-  void  againft  the  ftolTor,  but  againft  him  that  hath  right :  per 

Sr*       Bea.ond,]. 

Iro.  Obll-        Alfo,  vi'here  a  feme  covert  or  infant  are  bound  in  an  obligation 

g.ition,  pi.  with  others,  though  the  bond  is  void  as  to  the  feme  covert  or  in- 

«6. 1  Roll.  £^j^j^  y^^  jj.  ;g  gQQ^  gg  j^j  jjjg  others,  who  Ihall  be  fued  alone,  and 

4i^w;nf-  the  writ  (hall  not  abate. 

combe  v. 

Pigott.     And  fee  there  whether  it  is  neceflary  to  aver  the  declaration,  that  the  other  is  a  feme  covert  or 

].if<int> 

4.  IIow  Acls  void  by  Operation  of  Law  may  be  made  good  by 
fubfequcnt  Matter. 

cLn.  Cafes,      In  equity  the  confent  of  the  heir  makes  good  a  void  devife. 

209.  Ld.  Cornbury  v.  Middleton. 

Chan.Cafe^,       So  likcwIfe,  a  devife  void  by  mifnofmer  of  the  corporation  was 
467.  Anon,  decreed  to  be  a  good  appointment  of  a  charitable  ufe,   within  the 
43  Eliz. 

(C)  What  Ads  are  voidable  only. 

ATg.3Buia.  tF  a  Icafe  be  made  by  the  hufband  of  the  wife's  land,  and  the 

a74.  ciies  i  hufband  die,  the  leafe  is  not  void,  but  voidable  by  the  wife's 
flow.  Com.  ■' 

65.  Drown-  entry. 

ing  V.  Beeiton.  [Though  a  Icafe  by  the  hnfl)3nd  of  a  feme  covert's  eftate  (even  not  within  3a  H.  S. 
c.  23.)  is  only  •voidable,  yet  a  mortgage  of  a  feme  covert's  eftaie,  though  in  form  of  a  leafc,  is  void, 
Dougl.  53,  S|.] 

a  Saik.  6io.  Likewife,  if  tenant  in  tail  make  a  future  leafe  for  years,  which 
Machii  V.  by  poflibility  may  be  to  commence  during  the  life  of  tenant  in  tail, 
^  ^'  '     "  it  is  not  void,  but  voidable  as  to  the  illue. 

ante,  * 

a  Browni.  So,  if  an  infant  make  a  FeoiFment  or  a  leafe,  and  deliver  it  with 
248.  piomer  j^jg  j^and,  it  is  voidable  only. 

V.  Hock-  ^ 

head.  It  is  there  added,  that  if  the  feoffment  or  leafe  be  executed  by  letter  of  attorney,  it  is  a  difteifin 
to  him.  It  has  been  faid  likewife,  thatif  the  infant  rcferve  a  fmall  rent,  as  one  penny,  where  the  iJndL 
i«  worth  100  /.  /*r  onn,  fuch  leafe  is  void,    z  Leo.  2  j  6,  Humfrefton's  cafe. 

4  It 
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It  is  fald  llkewife,  that  a  deed  of  exchange  entered  Into  by  an  Perk,  281, 
Infant,  or  one  non  fame  memoria.,  is  not  void,  but  may  be  avoided 
by  the  infant  when  arrived  at  age,  or  by  the  heir  of  him  v/ho  is 
nonfatie  tvemorits. 

Alfo,  an  infant's  bond  of  fubmiflion  to  an  arbitration  feems  only  Noy,  93. 
voidable.  ,  ^'^ZZ' 

Knignt. 

An  infant's  contra£t  of  marriage  likev/ife  is  only  voidable."        aStr.  03S. 

Holt  V.  Ward,  Clareiicieux*' 

So  Hkewife,  the  deed  of  a  perfon  non  compos  mentis,  before  4  Rep.  124. 
office  found,  is  voidable  only,  but  cannot  be  avoided  by  the  party  '^^,^'^''^5''^ 

bimfelf.  _    _  ^     ^  realon.hy 

their  a£l3  cannot  be  avoided  by  themfelves,  is,  bccaufe  it  is  a  maxim  In  law,  that  no  man  of  full  <ige 
/hall  be  admitted  to  ftultify  himfelf.     Id.  ibid,  and  k&ante  (B). 


A  prefentation,  Inftitution,  and  induction  of  a  layman  Is  not  P^rPopham.; 
void,  but  only  voidable  by  fentence.  ^^^^    Pratt  v'stcke. 

Llkewife,    if  the  archbifhop  of  a  province  grant  adminiftra-  Cro.  Eiiz. 
tion,  where  there  are  not  hna  uotabilia  to  warrant  a  prerogative  4'7- 
adminiftratlon,  yet  fuch  adminiilration  is  only  voidable  ;  becaufe  f '"^  1*"  ^* 
the  archbifhop  hath  a  general  jurifdi£tion  over  all  the  diocefes  in  wick.     Sea 

the  province.  '*"'«  (^)»  f^ote  theoifteience. 

So  alfo,  if  letters  of  adminiftratlon  be  granted  to  one,  and  after  Cro.  Eiir. 
granted  to  another,  by  this  the  firfl  are  not  avoided,  except  by  ju-  V^' 
dicial  fentence.  Stocke,' 

An  order  of  the  jufllces  likewife,  being  a  judicial  a£l,  Is  not  aSaik. 674,' 

abfolutely  void,  but  voidable  only,  and  continues  to  be  an  order  f'.^""' 
till  it  is  avoided.  '^'''' 

So  likewife,  the  judgment  of  a  fuperlor  court  is  not  void,  but  aSalk.  674, 

only  voidable  by  plea  or  error.  „ ,        „  _  v!'^i^'   . 

i  J   t  Acams,  S.  C.    Carth.  274. 

Thus,  an  erroneous  attainder  is  not  void,  but  voidable  by  writ  2  ^n<t.  184, 
of  error.  ^  ^-  3  f"- 

21,    22. 

Though  the  (latute  of  Weflm.  2.   13  Ed.  i.  c.  i.  fays,  ^nis  ipfo  Arg.  iRoll. 
jure  fit  millusy  yet  it   is  not  void  againft  the  party,  or  his  iflue,  ^^P  '5^* 
or  him  in  reverfion ;  but  the  iflue  and  he  in  revt rfion  have  re-  v/frren  v. 
medy  to  avoid  it;  and  the  words  of  the  ftatute^//  nulltts  are  con-  Smiih,a/;a« 
ftrued  to  mean  that  it  is  as  good  as  voidy  in  refpe<St  of  the  defeafable-  ^^sda/ea 
nefs  of  it.  ^  caf  J^^  * 

So,  where  the  ftatute  of  additions  ordains,  that  If  any  be  out-  Arg.  Rol. 
lawed  without  addition,  the  outUr.vry  (hall  be  clearly  void  and  of  no  ^^P*  ^59* 
cffed,  yet  it  (hall  not  be  void  without  writ  of  error.  Wauen.* 
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(D)  How  voidable  A£ls  may  be  made  good. 

Rep.  f;4.  W/  HERE  a  leafe  is  void.ible,  acceptance  of  the  rent  will 
.  Thus  in  VV  n;iake  it  good:  but,  where  it  is  void,  no  acceptance  or 
other  a£l  can  make  it  good. 


% 
b. 

the  tafe 

a^Oic  ruf, 

whet's  tci-.ant  ia  tail  makes  a  future  leafc  whicli  may  pofTibly  commence  in  his  own  life,  though    it 

is  voidAole  as  to  the  ill'ue,  yet  it  may  be  made  good  by  ihc  iflue's  acceptance  of  rent.  Arg.   3  Le.  271, 

Eatkt  V.  Baker. 


(E)  How  they  may  be  avoided. 

sRep.  i'9.  A  Deed  being  voidable,  is  to  be  avoided  by  fpecial  pleading ; 
e.  wi'dp.     r\   3j.,jj  where  an  a6l  of  parliament  fays,  that  a  deed,  Ufc.  Ihall  be 

Cillers  C\i€  •••  . 

void,  it  is  intended  that  it  fliall  be  by  pleading. 
5  Rep.  1/9.       Where  a  deed  is  a  voidable  deed  at  the  time  of  pleading  ;  as,  if 
a.  Whelp-    2n  infant  feal  and  deliver  a  deed,  or  one  of  full  age  deliver  a  deed 
But,  if  the    by  durefs,  i3'c.  the  obligor  mufl  not  plead  nofi  ejl  factum;  becaufe 
feal  be  when  the  action  was  brought  it  was  his  deed,  and  muft  be  avoided 

£;t"t'm:;  ^y^P^^i^l  pleading  (.). 

plead  r.on  eft  f^f.um,  for  though  it  was  once  a  deed,  yet  at  the  time  of  the  plea,  it  was  not  his  deed. 
Id.  ibid,  [(a)  Thii  reafon  why  ihe  defendant  in  this  cafe  rauft  plead  fpecially,  and  not  merely 
rely  on  \htplca  of  non  cfi  faBum,  is,  not  becaufe  the  inftrument  is  in  furm  a  deed,  but  becaul'e  it  has  an 
Operation  from  the  de'.i-very.  For  xhz  delivery  of  a  deed  cannot  be  void,  but  is  only  voidable  ;  fo  that 
deeds  wh  ch  take  effect  by  dcliTcry  an  be  only  •vcidubU  ;  whilll  thole  which  do  not  Jr,  take  effcSi  are  abfo- 
\utt\y  icidf  3  Burr.  1S04.  i  H.  Bl.  75.  But  it  is  not  becaufe  the  deed  may  be  avoided  by  fpecial 
pleading,  that  it  is  therefore  voidable,  but  be^ng  only  v.)idable,  the  pany  is  bound  to  difclofe  thst 
TTHtter  in  his  plea  which  (hall  avoid  it ;  for  prima  facte  it  is  good  ;  it  p'afl'eth  an  intereft  ;  it  is  capa- 
ble of  confirmation  ;  its  validity  therefore  fliall  no:  be  queftioned  without  giving  the  other  party  an  op- 
portunity of  fupporting  it  in  his  replication.] 


3  Rep.  65.  Eut  a  feoffment  or  leafe  for  life,  which  is  declared  to  be  void  on 
a.  Pennant  s  breach  of  a  Condition,  mufh  neverthelefs  be  m.ide  void  by  re-entry, 
I'oph.  100.  ^'^  being  a  fr-'eiiold  conveyed  by  livery  :  whereas  a  leafe  for  years 
Cxodaie  V.  on  breach  of  the  condition  is  abfolutely  void,  and  there  needs  nc 
"Vv'yitt.         re-entry. 


(F)  By  whom  they  may  be  avoided. 


2l,c.  ai8.     (^  F  a  void  a£t  or  deed  every  ftranger  may  take  advantage,  but 

»he"ft,^"s      .        ""'^  °^  ^  voidable  one  ;  as,  if  there  are  two  joint-tenants  with- 

caie.  i"3ge,  and  one  makes  a  leafe  for  years,  and  dies,  the  other  (hall 

avoid  it,  for  the  leafe  is  utterly  void:  but,  if  the  one  leafesfor  life, 

and  makes  livery  in  perfon,  and  dies,  the  other  (lull  not  avoid  it. 

F4r  Wray,  Ch.  J. 
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AUfe  at  common  law  was  an  equitable  right  which  he,  who  Gli.  Lawof 
conveyed  a  legal  eftate  to  another,  referved  to  hlmfelf,  upon  ^^'^='  ^75- 
trufl:  and  confidence  that  the  perfon  to  whom  he  fo  conveyed  it,  chuTiei"h^i 
would  neverthelefs   fufFer   him  to   take  the  rents  and  profits  of  cafe. 
the   land,  and   that   he  would  execute  eilates  according  to  his 
direction. 

The  feofee  therefore,  or  terretenant^  (that  is,  the  perfon  to  whom 
the  legal  ellate  was  conveyed,)  had  the  freehold  or  foie  pi"operty  in 
him;  and  the  perfon  who  had  conveyed  the  legal  eflate  to  him, 
(that  is,  the  ceflin  que  ufe^)  had  neitheryV/j-  in  re,  nor  ad  rem;^  for  if 
he  had  entered  upon  the  land  without  the  confcnt  of  the  feoffee, 
he  had  been  a  trefpafTer  ;  fo  that  nothing  remained  in  him  but  a 
bare  confidence  or  truft,  for  which,  if  it  was  broken,  he  had  no 
remedy,  but  by  fubpcena  in  Chancery. 

But  this  equitable  right  extended  itfelf  to  all  perfons  who  claimed 
in  privity  under  the  feoffee,  that  is,  who  came  into  the  fame  eflate 
which  the  feoffee  had  in  the  ufe,  and  by  contraft  with  him  :  for  a 
dijfeifor  came  into  the  fame  eftate,  but  not  by  contratl  or  agree- 
ment, and  therefore  claiming  not  by  ox  from  tht  feoffee^  he,  confe- 
quently,  did  not  claim  the  eftate  as  it  was  fubjedl  to  the  ufes,  but 
he  claimed  an  eftate  above  that  free  from  and  difcharged  of  the 
ufes ;  and  it  would  in  a  manner  have  defeated  his  title,  ftiould  he 
have  been  compelled  to  ftand  feifed  to  a  ufe,  when  he  did  not 
tlaim  the  eftate  which  was  charged  with  the  ufe  :  for  confidence 
in  the  perfon  was  requifite  as  well  as  privity  of  eftate. 

Confidence  in  the  perfon,  was  either  exprefs  or  implied ;  as,  if 
a  feoffee  to  a  ufe  had,  for  good  confideratioU)  enfeoffed  one  who 
had  tjo  notice  of  the  ufe,  the  ufe  was  deftroyed ;  for  the  perfon  en- 
feoffed not  knowing  that  there  were  any  ufes,  no  truft  could  be 
repofed  in  him  to  let  the  cejlui  que  ufe  take  the  profits ;  but,  if  he 
had  notice,  a  truft  might  well  be  faid  to  be  repofed  in  him,  fince 
he  took  the  land,  knowingly,  charged  with  the  ufes.  So  alfo,  if 
the  feoffment  had  been  made  without  confiderationy  though  the 
perfon  enfeoffed  had  no  notice  of  the  ufe,  yet  he  would  neverthe- 
lefs have  ftood  feifed  to  the  ufe,  for  the  law  in  that  cafe  would 
have  implied  notice  of  the  ufe,  and,  confequently,  the  truft  would 
have  remained. 

Hence  it  may  be  collected,  that  to  every  ufe  at  common  law 
there  were  two  infeparable  incidents ;  a  privity  in  eftate,  and  a 
confidence  in  the  perfon ;  and  where  either  of  thefe  failed,  the 
life  was  fufpended  or  deftroyed. 

Fa  Safe 
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But  for  the  better  underllanding  of  the  law  relative  to  this 
head,  we  (hall  confider, 

(A)  The  Origin  and  firft  Introdudlion  of  Ufes. 

(B)  The  feveral  Properties  of  an  Eftate  in  Ufe  at 
Common  Law,  which  are, 

1.  That  it  is  alienable  i  wherein,  of  the  Power  of  Ce/iui  quf 

Ufe. 

I.  At  Common  Laiv. 

1.  By  the  Statute  of  i  "R.  3.  c.  I. 

2.  That  it  is  defcendible  j  wherein, . 

1.  Of  the  Befcent  of  a  Ufe  in  Pojfejfiott. 

2.  Of  the  Defeat  of  a  Ufe  in  Reverfwn. 

3.  That  it  is  devifable. 

4.  That  it  is  not  extendible,  or  Aflets. 

5 .  That  it  is  not  forfeitable. 

6.  That  a  Woman  is  not  dowable  of  a  Ufe, 

(C)  The  Inconveniences  of  Ufes. 

(D)  The  Alterations    introduced    with  refpe£t   to 
Conveyances  to  Ufes  by  the  2j  H.H.  c,  lo. 

(E)  The  feveral  Sorts  of  Conveyances   to  Ufes; 
wherein, 

I.  Of  thofe  which  ralfe  Ufes  by  Way  of  Tranfmutatlon  of 
PofTefllon,  fuch  as,  i.  Feoffment-.  2.  Fines.  3.  Re- 
coveries. Ofivhich  before  under  their  refpeBive  Titles  :  But 
herein  farther  f 

Of  Deeds  declaring  the  Ufes  of  Feoffments,  Fines,  and 
Recoveries;  wherein, 

1.  Who  may  declare  Ufes. 

2.  To  nvhom  they  7nay  be  declared. 

3 .  In  what  Alanner  they  may  be  declared. 

4.  At  tuhat  Time  they  may  be  declared. 

5.  In  what  Cafes  Averments  may  be  made  of  Ufes. 

3.  Of  thofe  Conveyances  which  raife  Ufes  without  Tranf- 
;nutation  of  Poflcflion ;  fuch  as, 


I ,  Covenants  to  fiand feifed  to  Ufes  ;  ivhereiny 
%i  Who.  maji  covfftiuit  to  fiafid feiftdi  and  to  vjbtm. 
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2.  What   Confideration  is  necejfary  to  a  Covenant  to  Jiand 
Jeijed    and  hoiu  far  it  extends. 

3.  By  <whcit  IVords  a  Man  may  covenant  to  Jiandfeiftd. 

4.  The  Effecl  of  a  Co'venant  to  Jiand  feifed. 

2.  Of  Bargain  and  Sale;  of  which  before,  under  Its  pro- 
per Title. 

(F)  What  Kind  of  Property  may  be  conveyed  by 
Way  of  Ufe. 

(G)  The  feveral  Kinds  of  Ufes  executed  by  the  Sta- 
tute, fuch  as, 

1.  Ufes  in  ejje. 

2.  Ufes  in  PoffibiHty  ;  wherein, 

1.  Of  execidory  Fees;  and  the  Difference  where  they  rife  hy 
•way  of  Ufey  and  where  by  Devife. 

2.  Of  contingent  Remainders,  of  which  before  under  Title 
Remainder  :  But  herein  farther, 

1 .  In  nvhat  Manner  they  are  to  be  executed. 

2.  Hoiv  they  may  be  defeated. 

1.  Where  there  is  no  Power  of  Revocation. 

2.  Where  there  is  an  exprefs  Power  of  Revocation. 

3 .  Hoiu  they  may  befufpended,  revt'ved,  or  extinguijhed, 

(H)  The  Cafes  out  of  the  Statute  ;  as, 

\ 

1.  Where  Ufes  are  limited  upon  Ufes. 

2.  Where  Terms  are  raifed  and  limited  in  Trufi:  j  wherein^ 

1.  Of  Terms  ivhich  wait  on  the  Inheritance. 

2.  Of 'Terms  in  Grofs. 

3.  Where  Lands  are  limited  to  Truftees  to  pay  over  the 
Rents  and  Profits. 

( I )  Refulting  Ufes,  or  Ufes  by  Implication* 

(K)  Second  or  fhifting  Ufes. 

(L)  The  Manner  of  pleading  Ufes. 

(A)  The  Origin  and  firft  Introdudion  of  Ufes. 

'T^HE  original  of  ufes  was  from  a  title  under  the  civil  law,  Gli.  Lawcf 
-■■     which  allows  of  an  ufufrudluary  pofleflion,  di{l:in£l:  from  the  *'^'*^'»  S* 
fubftance  of  the  thing  itfelf ;  and  it  was  brought  over  to  us  from 
thence  by  the  clergy,  who  were  mafters  of  the  civil  law.    For 
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when  they  were  prohibited  from  taking  any  thing  in  mortmain, 
after  leveral  ev  ifions  by  purchafing   lands  of  their  own,  tenants 
futierin^  recoveries,  and  purchafing  lands  round  the  church  and 
making  them  church-yards  by  bull  from  the  Pope,  at  laft  this 
way  was  invented  of  conveying  lands  to  others  to  their  own  ufe ; 
and  this  being  proper  matter  of  equity,  it  met  with  a  very  favour- 
able conrtrjidion  from  the  judge  of  the  Chancery  court,  who  was 
in  thofe  days  commonly  a  clergyman  ;  and  the  clergy  thought  this 
a  ftatute  contrary  to  natural  juftice,  and  fo  could  eafily  tolerate  any 
Sir  v/;iiiam  a£l  for  evading  it.     Thus  this  way  of  fettlement  began  ;  and  was 
Jones,  127.  oftcii  ufed  for  other  fraudulent  purpofes,  as  to  defeat  juft  debts, 
loTehbyV     wardfhiips,  efcheats,  i^c.   Hut  it  more  generally  prevailed  among 
caie.  all  ranks  and  conditions  of  men,  by  reafon  of  the  civil  commo- 

tions between  the  houfes  of  Laiu-ajler  and  Torh^  to  fecrete  the 
polTctflions,  and  to  preferve  them  to  their  iflue,  notwithftanding 
attaiiiders. 

(B)  The  feveral  Properties  of  an  Eftate  in  Ufe  at 
Common  Law. 

T  tNDER  this  head  it  will  be  fulTicient  to  obferve  in  general, 
^  T.  That  at  common  law  a  ufc  is  alienable;  2.  that  it  is  de- 
fcendible  •,  3.  th-t  it  is  devifable ;  4.  that  it  is  not  extendible,  or 
aflets ;  5.  that  it  is  not  forfeitable;  6.  that  a  woman  is  not  dow- 
able  of  an  ufe. 

I.  That  it  is  alienable  ;  wherein,  of  the  Power  of  Cejltii  que  Ujh 
I.  AtCommonLaw.  2.  By  the  Statute  of  i  R.  3.  c.  i. 

1 ,  At  Cef?ifJion  Laiv. 

It  has  been  faid  in  the  definition  of  a  ufe,  that  ce/Itn  que  ufe  bad 

neither  jus  in   re,  nor  nd  rem;  for,  if  the  feoffee  broke  his  truft, 

he  had  no  remedy  againll  him  but  by  fubpoena  in  Chancery. 

Keiw,  42.b.       This  fubpoena  comnienced  in   tht;  time  of  -E.  '3..  but  it  was  al- 

<;.6.  b.  ways  againft  the  feoffee  in  trull  himfelf,  and   was  never  allowed 

cgainft  his  heir  r'.i  //.  6.  and  in  this  point  was  the  law  changed  by 

.Fortcfcue,  Cli,  J.     So   that,   if  the  feoffee  had  died,  his  heir  was 

feifed  to  hi'j  own  ufc,  as  the  law  was  taken  to  the  time  of  Hen.  4. 

till  at  length  the  fubpoena  was  granted  both  againft  the  heir,  and 

the  feoffee  of  the   feoffee,   about  the  time  above  mentioned,  or, 

according  to  fome,Tater. 

Gil  Law  of       But,  thous^h    at   common  law    cefmi    que   ufi  had    no  power 

Ufcs;  z6.      ^^ygj.  the  land,  yet  might  he  alien  the  ufe,  becaufc  every  one  may 

difpofe  of  the  rights  that  were  in  him;  or  he  might  prefer  a  bill 

in  C^iiancery  to  make  the  tevretenant  execute  tlie  ufe  in  himfelf. 

Plow.  3>;a.        But,  at  common    law,  if  cefni  que  ufe  h^i\  entered  and  made 

b.  The  t'.-ut-  a   feoffment  in   fee  of  tlie  lands,    this    had    not   been    gpod  to 

the^rTJ-en-   P*^^*^    ^^'^  cftate   tQ    the  fcoffee  ;    becaufe   cejui  que  ufe  had  not 

tryuo-ilJ,  it  tlie  ficehold  in  liim,  and  lb  could    not  pafs  it    to   another;    but 

fcem.,  (UaJ  {jy  jjig    ^intxy  \\Q   vyas  a    diffciif;)r  •,   yet    i.n  this  cafe,    if    tho 

fgoflfces 
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feoffees  of  ce/iui  que  life  had  re-entered  upon  the  purchafer,  the  feifed  to  the 
feoffees  would  not  have  had  the  lands  to  their  own  ufe  ^  aiul  they  ^^^  ^"^^^.^ 
would  not  have  flood  feifed  to  the  ufe -of  ce/Iui  que  iifcy  becaufe  he  s^ee  plow?* 
had  transferred  the  ufe  to  another.  lu.  at. 

If  crjiui  que  ufe  make  a  leafe  for  years,  rendering  rent,  the  re-  Ei-o  f,  to 
fervation  is  void,  unlefs  it  be  by  deed;  for  the  rendering  of  rent  Uks,  338. 
to  a  man  is  an  acknowledgment  of  the  holding  of  lands  from  him;  ['  ^V  ^^9' 
but  here   the  lands  are  not   held  of  cejfui  que  ufe.,  but  of   the 
feoffees  who  have  the  reverfion.     But,  if  the  reveriion  be  by  deed, 
the  feoffees  (hall  not  have  the  rent  referved,  but  ceJJui  que  ufe  ihall 
have  it. 

,  If  eejiui  que  ufe  make  feoffment,  with  a  letter  of  attorney  to  Pro.  f.  to 
.give  livery^  and  the  attorney  give  livery  accordingly;  qu.  whether  ^^",'  339* 
the  feoffment  was  good  ;  or  whether  it  was  not  a  diffeifm  ? 

But  by  the  flatute  of  i  i?.  3.  r.  i.  a  power  was  annexed  to  a 
life,  that  cejiui  que  ufe  fhould  alien  the  lands. 

The  reafon  of  that  ftatute  was,  becaufe  ceJlui  que  ife  in  poffeffion  Gilb.  Law 
often  aliened  the  lands,  and  then   the  feoffees  entered,   which  "tufesjzj, 
caufed  a  great  deal  of  vexation  and  Chancery  fuits  ;  and  therefore 
the  ftatute  gave  ceJlui  que  ufe  an  immediate  power  of  alienation, 
■without   the  concurrence   of  the  feoffees ;  which  leads  us  more 
particularly  to  examine  the  power  of  cejiui  que  ufe^ 

2.  By  the  Statute  o/"  I  R.  3.  c.  I. 

The  ftatute  of  i  i2!.  3.  r.  i.  enafts,  that  every  ejlate^  feoffment y  (a)  By  this 

gifty  releafe,  grant^  leafe  and  confirmation  of  lands ^  tenements,   rents ^  ^"'"'^  (*") 

fervicesy  or  hereditaments ^  made  or  had,  or  hereafter  to  be  made  or  h.id,  ygijej  ^f 

by  any  pcrfon  or  perfons^being  of  full  age,  of  ivhole  mind,  at  large,  and  well  as 

7iot  in  durefsy  to  any  perfon  or  perfons ;  and  («)  all  [b)  recoveries   and  '^^ovenes 

executions  had  or  made,Jljall  be  good  and  effeclual  to  him  to  whom  it  is  tkie,  are 

fo  made,  had,  or  given,  and  to  all  other  to  his  ife,  againfl  the  feller,  compre- 

feoffor,  donor,  or  grantor  thereof,  and  againfl  the  fellers,  feoffors,  donors,  "^"'^°°*  ^"t 

or  grantors,  his  or  their  heirs,  claiming  the  fame  only  as  heir  or  heirs  to  good  only 

the  fame  fellers,  feoffors,  donors,  or  (f)  grantors,  and  every  of  them,  againft  the 

and  agaifijl  all  others  having   or  claiming  any  title  or  intere/l  in  the  ^' j"'^?^^^'^' 

fame  [d),  only  to  the  ufe  of  the  fame  feller,  feffor,  dofior,  or  grantor,  heirs  chim- 

fellers,  feoffors,  donors,  or  grantors,  or  his  or  their  faid  heirs,  at  the  '"g  only  as 

time  of  the  bargain,  f ale,  covenant,  gift,  or  grant  made  [e) :  faving  to  J^f.\]^.  "^ 

every  perfon  or  perfons  fuch  right,  title,  action,  or  intcrejl,  by  reafon  of  So  that  they 

any  gift  in  tail  thereof  made,  as  they  ought  to  have  had,  if  this  aci  ^^^ ."  ^^  t'°°'l 

had  not  been  made.  ^      ^  ^  ^  ?LTcLimT 

as  heir  to  the  grantor  and  h\%iem<:'\ntz'\\ per  fcrmam  dom.  Arg.  PI.  C.  4.  a.  b  Mich.  6  Eliz.  in  Manxeil's 
cafe,  {^b)  If  a  man  recovers  by  erroneous  judgment,  and  makes  feoffment  to  his  ufe,  and  the  other 
brings  writ  of  error,  and  reverfes  the  ju(igmenr,  he  may  enter  without  fare  fac\as  againil  the  feoffees; 
for  itis  a  recovery,  and  therefore  it  fhall  bind  h  m  and  his  heirs  and  feoffees  by  the  flatute  l\<.  3.  Bro. 
feoftment  to  Ufes,  337.  ^3.  (c)   Ytz\i  c-ftut  que  uje  grants  a  rent-charge,  and  the  feoffees  are 

diffeifed,  the  grant  Ihall  be  good  againft  the  dilfeifor  j  and  yet  he  does  not  claim  oniy  by  the  cejiui  que  ufe^ 
Arg. 2.   Le.  153.   pi.  1S5.  in  cafe  of  Cordel's  executors  v.  Clfton.  [d)   This   ftatute  did  net  taice 

away  the  power  of  feoffees ;  for  they  may  yet  make  feoffments;  but  enlarge  the  power  of  ceft'ji  que  tijcf 
who  may  now  make  feofirncnts  likewife.     Godb.  503.  in  cafe  of  Lord  Shetfield  v.  Ratdiff".  (i?)   It 

was  agreed  per  cur.  that  thefe  words  are  taken  for  tenant  in  tail  rn  poffeffion,  and  not  tenant  in  tail  IB, 
^fe  j  for  cepui  pe  ufe  in  tail  hai  no  ri^ht  or  intereft.     Brc.  f  eotfiaent  al,  Vk,  339.  b.  §  40, 

Here 
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CodS.  51S.       Here  it  is  obfervable,  that  there  is  a  difference  between  a  feofK- 
Lo  d  bhef-    ment  according  to  this  ftatute,  and  a  feofFment  at  common  law. 
^"iWM<.'ep-  ^"  ^^^^  °^  feoffments  at  the  common  law,  the  feoffor  ought  to  be 
334..  s.  c.    feifed  of  the  lands  at  the  time  of  the  feoffment:  but,  if  a  feoff- 
ment be  according  to  the  ftatute  of  i  R,  3.  in  fuch  cafe  the  feoffor 
dill  not  need  to  be  in  pofleffion.     Feoffments  at  the  common  law 
give  away  both  eflates  and  rights  ;    but  feoffments  by  the  ftatute 
of  R.  3.  give  the   eftates,  but  not  the  rights.     In  cafe  of  feoff- 
ments at  common  law,  the  feoflee  is  in  in  the  per,  viz.  by  the 
feoffor  J  but  in  cafe   of  feoffments  by  the   flatute  of  R,  3.  the 
feoffees  are  in  in  the  pojl,  viz.  by  the  fir  ft  feoffees. 
Cil.  l-awof       Another  difference  likewife  is  taken  in  Ploivden  between  the 
Vies,  i-<o.     feoffment  of  the  feoffees  and  of  ceftxnque  ufe;  for,  if  the  cejlui  que 
Vs"    '    '    '^  ^°''  ''^^  °^  ^"  '■^^^  made  a  feoffment  in  fee,  either  with  or  with- 
out confuleration,  all  the  old  ufes  were  difcontinued,-and  the  an- 
cient eftate  which  the  feoffees  had,   is  gone,  and  a  new  eftate 
created  fubje£l   to  thefe   new  ufes  raifed   by   the  feoffment ;  for 
when  cejliii  que  ufe  makes  a  feoffment  in  fee,  which  by  this  ftatute 
he    might  lawfully  do,  he  paffeth   an  ufe  in  fee-fimple  to  the 
feoffee  ;  which  being  a  new  ufe  to  the  feoffee,  all  the  old  ufes  are 
difcontinueH,and,  confequently,  the  eftate  of  the  feoffee  m.uft  be 
altered.     For  were  it  the   ancient  eftate,  it  were  ftill  fubjetfl,  by 
the  former  and  elder  limitation  of  ufes,  to  the  old  ufes;  therefore 
have  the  feoffees,  by  conftruction,  a  new  eftate  to  the  new  ufes. 
But,  if  the    feoffees  themfelves  had  made  a  feoffment   without 
confideration,  the  feoffees  had  ftood  feifed  to  the  old  ufes,  for  here 
V  as  no  ufe  nor  new  eftate. 
G'li  Lzwof      By  the  ftatute  ceftui  que  ufe  has  no  power  of  alienation,  when 
u.-'es,  27.      \^Q  i^as  a   naked  right  to  a  ///>,  and  not  a   ufe  in   effe ;  unlefs  it 
°^'  3^'*    be  in  ord' r  to  confirm  an  eflate  in  being;  becaufe  the  intent  of 
the  ftatute  was  only  to  give  cejiui  que  ufe  a  greater  power  to  tranf- 
fer  his  eftate,  and  not  any  other  remedy  to  regain  and  reveft   it ; 
and  unlefs  he  has  the  ife^  he  cannot  pafs  the  ufe^  much  lefs  the 
poffeffion  to  another. 
Plow.  35T.        But,  if  the  feoffee  to  a  ufe  in  fee  bediffeifed,  and  cejlui  que  ufe 
For  by  the     rcleafe  to  the  diffeifor,  this  extinguifhes  the  ufe,  and,  by  the  fta- 
9dt"^there/  ^^^^y  bars  the  entry  of  the  feoffee. 

kale  is  good  againft  all  claiming  any  title  or  intereft  to  the  ul'e  of  releafor.     Jd.  ibid, 

Gil.  Law  of  Alfo,  where  feoffees  to  a  ufe  are  diffcifoes,  and  after  the  dif- 
Vfes,23.  felfor  enfeoffs  cejlui  que  ufe^  who  enfeoffs  a  ftranger  ;  this  is  good, 
and  fhall  bind  the  feoffees ;  for  the  feoffment  is  good  to  pafs  the 
poffeffion,  and  right  of  the  ufe,  which  he  had  in  him  ;  and  the 
feoffees  cannot  enter  to  revive  a  ufe,  which  the  party  himfelf  by 
his  own  a_6l  has  extinguiflied. 

The  ftatute  likewife  is  to  be  underftood  of  cejlui  que  ufe  that 

has  a  ufe  in  effe^  in  oppofition  to  him  that  has  only  a  reverfion  or 

remainder  of  an  ufe. 

Gil.  Law  of      If  a  feoffment  be  made  to  the  ufe  of  A.  for  life,  remainder  to 

uies,  28.      5.  in  fee,  A.  may  alien  in  fee,  becaufe  the   feoffees   claim  the 

Plow.  350.    ^yjjQ^g  ^^jjfg  fQj   jjjg  yj-g  Qf  ji^  during  his  life,  and  he  has  the 

v;ho.ls 
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whole  advantage  of  it  •,  and  the  ftatute  that  gives  the  prefent  pof- 
feflbr  of  the  ufe  a  power  of  alienation,  has  provided  an  immedi- 
ate remedy  for  the  remainder-man. 

But,  if  the  tenant  for  life  of  a  ufe  aliens  in  fee,  and  dies,  the  Gil.  Law  of 
feoffees  may  enter  on  the  alienee  ;\  for,  by  the  words  of  tlie  fta-  J^^'^^'  "^g 
tute,  the  alienation  is  good  againft  cejlui  que  ufe  and  his  heirs,  and  oXmerd  * 
pcrfons  claiming  only  to  his  ufe.      So,   when  feoffees  claim  to  andBarrard's 
the  ufe  of  the  remainder -man,  the  feoffment  of   tenant  for  life,  *^'*'  '^^ 
according  to  the  authority  given  by  the  ftatute,  is  no   longer  va-  ^o°i'ved?' 
lid  to  bar  the  feoffees  of  the  entry  5  for  their  right  is  by  the  com- 
mon law. 

If  there  be  a  feoffment  in  fee  to  the  ufe  of  A.  for  life,  the  re-  cii.  Law  of 
mainder  to  B.  in  fee,  B.  has  no  power  of  alienation   by  the  fta-  vit&,  29. 
tute,  during  the  continuance  of  the  eftate  for  life,  becaufe  the  jI^^j^^^l 
pofTeflion  is,  as  is  faid,  to  the  ufe  of  A.  only,  during  his  life,  and  But,  though 
fo  the  remainder-man  has  nothing  to  do  with  the  pofTefTion  ;  and  B.  cannot 
if  the   remainder-man  fliould  enter  on  the  feoffees  and  make  a  |^,e„7duTinz 
feoffment,  either  the  ufe  of  tenant  for  life  would  be  deilroyed,  or  thecontinu- 
the  fepffees  muft  re-enter  and  create  a  particular  eftate  to  them-  ance  "^  the 
felves,\without  being  fubjeft  to  dower  ;  for  by  the  common  law,  [jfe^yet'it 
every  ^particular  eftate   is  derived  out  of   the  fee-fimple  by  the  feems.he 
agreement  of  the  parties  in  intereft ;  but  here  are  no  parties  to  i"^y  fell  Ms 
fuch  agreement,  and  the  ftatute  has  not  altered  the  law  in  this  ^^^jng  the 

cafe.  life  of -4.  Br.  Feoff,  to  Ufes,  339.  b.  44. 

But,  if  there  be  a  feoffment  for  life,  remainder  in  fee,  he  in  Cii  Law  of 
remainder  may  make  a  leafe  for  years,  or  grant  a  rent-charge  to  p^^^'  ^°^  ^^ 
begin  after  the   death  of  tenant  for  life  \  for  he  cannot  enter  and 
take   the  pofTefFion  out  of  the  feoffee ;   but  it  is  an  executory 
contrail  on  which  the  ftatute  operates  after  the  death  of  tenant 
for  life. 

So,  like  wife,  if  a  leafe  for  life  is  made  to  the  ufe  of  A.,  and  Plow.  350. 
afterwards  the  reverfion  is  granted  to  another  for  life  to  the  ufe  .^  tVa^h^^e 
of  B.y  and  attornment  is  had,  and  afterwards  the  reverfion  is  theeiiates 
granted  to  another  in  fee  to  the  ufe  of  C.  in  fee,  and  attornment  are  feverai, 
is  had ;  in  this  cafe  A.  may  give  the  firft  eftate  for  life  to  whom-  ^"  outVf  die 
foever  he  pleafes,  and  B.  may  grant  the  reverfion  for  life  to  feverai 
whomfoever  he  pleafes,  and  C.  may  grant  the  reverfion  in  fee  to  eft^ «, 

,  r  ^  \       c  whereas  in 

whomloever  he  pleales.  the  cafe  of 

a  feoffment  to  the  ufe  of  one  for  life,  &c.  all  the  feverai  ufes  iflue  out  of  one  eftate,  viz  out  of  the  fee- 
fimple,  which  is  one  fame  eftate  without  divifion,  and  the  feverai  poffeffors  of  the  feverai  ufes  cannqt 
£cver  the  eftate  which  is  entire.     Plow.  loc.  cit. 

Where  a  feme   covert  was  ce/^ui  que   ufe^  and   (he   and  her  piow.  350, 
baron  made  feoffment ;  this  was  good  but  during  the  life  of  the 
baron  only  by  equity  and  reafon,  though  the  ftatute  of  i  i2.  3. 
fays  nothing  of  a  feme  covert. 

It  is  to  be  obferved  farther,  with  regard  to  the  power  given  Gil.  Law  of 
over  eftates  in  ufe,  that  if  cejlui  que  ufe  makes  a  feoffment  in  fee  jjnftJo^a. 
upo^  condition,  and  after  enters  for  the  condition  broken,  he  fhall  But,  if  hu(- 

bs 
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band  feifed  ^^  felfed  of  the  cftate  in  the  land  ;  for  the  whole  eftate  is  dlvefted 
in  eight  of  out  of  the  feofFec  by  the  feoffment,  and  they  cannot  enter  for  the 
hiswi  e        condition  broken,  becaufe  no  parties  to  it. 

make  luch 

feoft"ir,ent,  and  re-enter  for  the  condition  broken,  there,  he  ihall  be  feifed  lu  right  of  his  wife,  as  before. 

Bro.  Feoif.  to  Ufes,  338   b.   §  13. 

Bro.  F  al         But,  if  ce/^ut  que  life  in  tail  aliens  the  land  by  leafe  and  releafe, 

ufcs,  3-7.    Qf  feoffment  i    this  only  binds   the  feoffees  during  his  life,  be- 

f  ^^^  '      caufe  he  has  no  longer  power  of  alienation.     If  the  cejlui  que ufe^ 

however,  aliens  by  fine,   this  is  good,  and   bars  the  entry  of  the 

feoffees  after  his  death,  for  that  would  difpoffefs  the  eftate  in   tail 

by  the  ftatute  of  4  H,  7.     Yet  if  he  aliens  by  recovery,  it  does 

not  bind  the  ijfue^  becaufe  he  is   not  tenant  to  the  pracipe ;  fo  that 

would   be  no  bar  at  common  law:  and   this  is  not  helped  by  any 

Ihtd.  S  7.     ftatute  :  for  though  a  recovery  here  be  exprefsly  mentioned,   and 

Gil.  Law  of  {q  it  Mxw^  the  party  himfelf,  yet   the  right  of  the  eftate  in  tail 

'^'  ^'*      is  faved. 
I  Ch.  Caf.         If  tenant  in  tail  of  a  truft  levy  a  fine,  or  fuffer  a  recovery,  this 
49.  2.13.        is  an  equitable  bar  of  the  eftate,  though  the  truftee  does  not  join 
6j  64.  ^ '    ^"  ^^  recovery  to  make  a  legal  tenant  to  the  precipe ;  for  as  the 
fine   and  recovery  pafs   the  entail  in  a  legal  eftate  at  common 
law,  fo  they  pafs  the  entail  of  a  truft  in  the  court  of  equity. 
1  Ch.  Caf,         But,  if  tenant  in  tail  of  a  truft  makes  a  mortgage,  or  acknow- 
119,12c.      ledges  a  judgment  or  ftatute,  and  then  levies  a  fine  and  fettles  a 
jointure,  the  jointrefs  fhall  hold  it  fubjeft  to  the  mortgage  or  judg- 
ment, in  the  fame  manner  as  if  the  mortgagor  or  conufor  had  been 
tenant  in  tail  of  the  legal  eftatt',  and  after  the  mortgage  or  judgment 
had  levied  a  fine  and  made  a  jointure  ;  becaufe  the  fubfequent  de- 
claration of  the  ufe  of  the  fine  is  merely  the  adt  of  tenant  in  tail, 
and  he  cannot  by  any  a£l  of  his  own  make  a  fubfequent  conveyance 
take  place  of  one  precedent ;  and  the  rather,  becaufe  the  feme 
claims   under  that  fee  which  tenant   in  tail  got  by  the   recovery 
or  fine  •,  and  that  fee  was  fubje6l  to  all  the  charges  he  had  laid 
upon  it. 
Bro.  FeofF.         If  cejiui  que  ufe  makes  a  leafe  for  years,  referving  a  rent,  he  fhall 
toUfes,;37.  have  an  action  upon  the  contrail ;  but  he  ftiall  not  avow,  becaufe 
t.  \%]^  '      ^'^^  \tgz\  eftate  of  the  reverfion  is  ftill  in  the  feoffees,  fince  he 
has  put  the  eftate  out  of  them  but  for  a  term  ;  but  the  equitable 
eftate  is  in  him,  and  he  may  difpofe  of  it,  and  the  rent  paffes ;  but 
the  feoffees  fhall  punifh  for  wajJe  done  by  the  tenant,  and  enter 
for  a  forfeiture,  isc. 
Bro.  F.  al  AKo,  if  cejiui  que  ufe  makes  a  leafe  for  years,  referving  a  rent, 

b^'f^'  8^a'  *^^'^  ^^^^  S^  *^°  ^"^  heirs  j  for  fince  the  ftatute  has  given  him 
&39.  power  to  make  eftates  at  law,  they  are  governed  by  the  rules  of 

Gil.  Law  of  common  law. 

Ufes,  34. 

Br.  F.  ro  So,  Hkewifc,  if  cejlut  que  ufe  makes  a  leafe  for  years,  referving  a 

Ufes,  338.    rent  with  a  claufe  of  re-entry  for  non-payment  of  the  rent,  and 

the  rent  is  behind,  cejiui  que  ufe  may  enter;  for  he  only  can  take 

advantage  of  his  own  condition.     And  fince  th©  ftatute  allows 

the 
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the  zd:  of  re-entry  by  allowing  him  power  to  make  leafes,   he 

fhall  for  ever  keep  the  poffeflion  againll  the  feoffees,     ^lare  ta-  Gil.  Law  of 

men.  ^^^^>  34' 

A  gift  of  land  for  years,  or  of  a  leafe  for  years,  to  a  ufe,  is  Ero.  Feoff, 
jrood,  notwithftanding  the  flatute  of  R.  -?.     For  the  ftatute  is  in-  toUfes,34o. 
tended  to  avoid  gifts  in  chattels  to  ufes,  to  defraud  creditors  only  ; 
and  fo  is  the  preamble  and  intent  of  this  flatute. 

But  the  flatute  does  not  give  cejltii  que  ufe  any  power  to  devife  Gil  Law  of 
the  land.     The  next  property  is,  Ufes,  3z. 

2.  That  it  is  defcendible  ;  wherein, 
With  refpedl  to  the  defcent  of  ufeS,  we  mud  confider, 

1.  Of  the  Defcent  of  a  Ufe  in  Poffejfion. 

2.  Of  the  Defcent  of  a  Ufe  in  Reverfion. 

Concerning  the  firft,  it  is  a  principle,  that  If  a  ufe  be  limited  g;i.  Law  of 
to  a  man  and  his  heirs,  the  court  of  Chancery  will  diredl  it  to  go  ^^^^>  ^^* 
to  fuch  perfons  as  the  common   law  has  appointed  to  rcprefent 
him.,  for  the  Chancery  cannot  alter  the  common  import  of  words, 
or  fet  up  rules  of  property  oppofite  to  the  rules  of  law. 

As  the  court  of  Chancery  cannot  alter  the  defcent  of  the  land,   i  Rep.  loi. 
fo  it  cannot  alter  the  law  and  cuflom  of  a  place  ;  for  all  immemo-  Shelley's 
rial  ufages  are  part  of  the  laws  of  the  land  :  and  fo  if  a  man  makes  p*^* 
a  feoffment  in  fee  of  lands  in  gavelkind   or  Borough   EngliJJ}^  2  ro.  ^'b. 
without  a  confideratlon,  to  the  ufe  of  the  feoffor  and  his  heirs,  this  7S0. 
fhall  go  to  all  the  fons,  or  to  the  youngeft,  according  to  the  cuf    ^^f"^'^  ^^K 

torn.  Samme's  cafe.     Seerlob.  31.     Coundeu  v.  Gierke.     Bro.  Feoff,  to  Ufes,  339.    f.  3a. 

So  alfo,  if  there  is  a  cuftom,   that  lands  fliall  go  to  the  eldefl  2  Ro  Afa. 
daughter  only,  where  there  is  no  fon,  and  a  trufl   in  equity  de-  ^So- 
fcends  upon  the  heir,  it  fhall  go  the  eldefl  daughter  only.  Jones  v. 

Realby.     It  was  in  the  fame  term  decreed  in  Chancery  accordingly.     Hid, 

As  the  Chancery  is  governed  by  rules  of  inheritance,  therefore  i  inft.  14, 
none"  can  make  himfelf  heir,  but  he  that  reprefents  the  perfon  4  Rep- 21. 
that  v.as  lafl  in  poflelTidn  •,  for  he  that  fall  pofLfTed  it  had  the  en-  cafes.° 
tire  dominion  and  property,  which   none  elfe  can  have  but   by 
{landing  in  his  place  ;  and  no  man  can  (land  in  his  place  but  one 
of  the  whole  blood. 

Thus,  if  lands  defcend  on  the  part  of  the  mother,  and  the  par-  ilnl!.  13.3, 
ty  makes  a  feoffment   in  fee,  without  confideratlon,  or  referving  2.  Ro.  Ab. 
this  ufe  to  him  and  his  heirs,  the  ufe  fhall  defcend  to  the  heirs  of  ,3  Rep.  56. 
the  part  of   the  mother ;  for  the  land  would  have  gone  to   the  Samme's 
heirs  of  the  part  of  the  mother,   and  a  ufe  is  but  an  cftate  in  p^^j^ufo 
equity,  part  of  the  eftate  in  the  land  ;  for  the   rule  of  law  that  3^8,  a.  f.io. 
tends  to   the  eilabliihment  of  families  and  encouragement  of  in-  But  fee  Hob. 
duflry,  is,  that  thofe  that  take  benefit  as  reprefc-ntatives  fliall  con-  ^,''^°"ke'^" 
vey  it  all  along  in  the  blood  of  the  firfl  purchafer,  from  whom  the  andDy.  13/^. 
benefit  was  derived ;  and  the  ufe  and  pofTefTion  was  derived  from 
the  mother,  and  the  ufe  was  never  parted  with,  but  the  pofTef- 

iion 


78 


(tlfeiEf  and  CrUtllSf. 

fion  on?y,  fo  the  ufe  muft  be  all  along  conveyed  to  the  heirs  on 
that  lide. 
Cil.Law  of       It  is  to  be  obfcrved  likewlfe,  that  there  is  a  pojfejfio  fratr'n  of  a 
Ufes,  I  .      ui'e,  which  follows  the  analogy   of  defcents  at  law  ;  and  fo  if  a 
1  Rip.  iji.  fcifed  in  fee  of  a  ufe  had  iflue  a  fon  and  a  daughter  by  one 

calc.  venter,  and  a  fon  by  an.')ther  venter,  and  deviies  it  tor  years,  and 

dies,   and   the  fon  dies  during  the  terra,   the  daughter  (hall  have 
it,  and  not  the  fon  :  otherwife   it  had  been,  if  he  had  devifed  it 
for  life. 
Bro.  F.  to         Alfo,  if  a  man  for  a  valuable  confideration  purchafes  lands,  or 
Uffs,  337.     ti^e  jjf,;  of  them  to  himfelf,  they  fhall  defcend  to  his  heirs;  for 
100  b    *''    there  wants  not  the  word  heirs  to  create  an  inheritance  in  a  ufe  ; 
5.h-i;ey"s       for  it  is  equity  that  a  perfon,  who  gave  a  confideration  for  the  fee, 
"*'*•  f"'!'     (hould  have  it ;   and  that  is  not  fetting  up  any  other  rules  of  pro- 
J7  i°3,      *  perty  oppofiie  to  the  rules  of  law,  but  mitigating  and  difpenfing 
witli  the  rules  of  law,  in  particular  cafes,  where  they  (hould  hap- 
pen to  flielter  dilhoneiiy  and  opprefTion  :  but  now,  (lace  the  fta- 
tute,  no  inheritance  can  be  rnifed  without  the  word  heirs,  becaufe 
now  the  ufes,  as   will   be   iliewn,   are  transferred  into  poiTelTion, 
and  mull  be  governed  by  the  rules  of  polfeflion  at  common  law,  as 
to  the  words  that  create  new  eftates. 

2.   Of  the  Defcent  of  a  Ufe  in  Reverfion. 

In  regard  to  defcents  of  this  kind,  they  are  governed  by  the  fol- 
lowing rules. 

Where  a  man  has  an  eftate  in  himfelf,  and  limits  an  eftate  to 
his  right  heirs,  he  is  feifed  of  the  whole  eftate. 
iVent  3S0.       In   the  fame   manner,  where  a  man  has  a  ufe  in  himfelf,  and 
Pibus  V.        limits  a  ufe  to  his  own  right  heirs,  the  fame  ufe  is  in   him   ftill. 
c'l  °Law  of  ^^^   reafon  is,    becaufe  ancellor  and   heir  are  correlative  ;  and 
Ufes,  19.       fo  whoever  reprefents  me  as  to  my  eftate  vefted  in  him  after  my 
death,  I  represent  him  during  my  life  as  to  that  eftate  -,  and,  con- 
fequently,  giving  an  eftate,  already  in  me,  to  my  heir,  is  not  de- 
parting with  it,  for  it  is  a  difpofition,  in  other  words,  to  myfelf, 
and  fo  all  things  remain  hijlatu  quo. 
i^nft.ii.b.       Thus,  if  a  man  feifed  of  lands  made  in  fee,  makes  a  gift  in  tail, 
cu.  LaA-  ot   Qj.  J^  {(.^fg  f-Q^  Ijfe^  remainder  to  his  own  right  heirs,  they  take  by 

"^^'     *      defcent,  as  in  the  old  reverfion. 
Gil.  Law  of       Alfo,  if  A.  feifed  of  lands  in  fee,  grants  them  by  fine  during 
Ufes,  20.      h'ls  ov.-n  life,  the  remainder  to  his  own  right  heirs,  the  reverfion 

is  in  him,  and  he  may  grant  it. 

Id.  tiij.  So  likewife,  in  the  cafe  of  a  fine  fur  conusance  de  droit  que  il  etfa 

^y-  *37'     feme  ad  de  fon  done  to  the  hufljand,  with  a  remainder  to  the  conu- 

for  for  life,  remainder  to  the  right  heirs  of  the  hufband,  they  arc 

in  of  the  old  reverfion,  and  the  wife  furviving  fliall  have  it  for 

life. 

E.  of  Bed-         Alfo,  if  a  man  makes  a  feoffment  without  a  valuable  confider- 

ford's  cife.     ation,  to  the  ufe  of  himfelf,  for  forty  years,  the  remainder  to  B. 

I  Moor,        '^^  tail,  the  remainder  to  his  own  right  heirs;  the  feoffor  is  in  of 

7'S,  719.     the  old  reverfion,  and  he  may  devife  it,  for  a  feoffment  without 

*•  ^'  confideration 
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confideration  does  not  difpofe  of  the  ufe  thereof;  the  old  ufe  is  i  Rep.  130. 
in  him  ItiU.  chuceigh', 

cafe. 

But  it  hath  been  held,  that  if  the  feoffment  were  made  upon  a  i  inft.  22. 
valuable  confuleration,  inafmuch  as  that  it  is  a  difpofition  of  the  ''■.^3  *• 
ufe,  there  is  an  eftate  in  the  feoffees  to  retain  it  till  the  death  of  yj-^j  ^^  ° 
the  feoffors  ;  and  this  is  an  eftate  of  freehold,  and  affords  a  tenant 
to  the  pracipe^  and  an  eftate  to  fupport  a  contingent  remainder. 

Alfo,  where  I  limit  a  ufe,  already  in  me,  to  my  own  repre-  Gil.  Law  of 
fentatives,  and  add  a  qualification  to  thofe  reprefentatives ;  though  ^fes,  20. 
this  be  no  departing  with  the  eftate,  becaufe  there  are  not  words 
to  convey  it  out  of  myfelf,  yet  there  is  an  alteration  of  the  eftate 
in  myfelf,  and  the  ufe  fhall  alter  and  defcend  to  my  heirs  that 
came  under  that  particular  diftin£lion  and  qualification ;  becaufe 
the  ufe  has  always  been  changed  and  modified  according  to  the 
intent  of  the  parties  who  have  the  intereft ;  and  fuch  a  particular 
eftate  fliall  be  fuppofed  in  them,  as  may  beft  anfwer  the  intent, 
ut  res  valeat. 

It  is  to  be  obferved  like  wife  with  refpe£t  to  remainders  ^  that  i  Vent.  37a. 
where  a  man  limits  an  eftate  of  freehold  to  me  for  life,  with  a  to  l^*- 
remainder  to  my  heirs,  though  after  ever  fo  many  particular  yj-gj  j*  ° 
eftates,  the  remainder  is  veiled  in  me  for  three  reafons.  Firft, 
Becaufe  otherwife  you  conftrue  the  grant  moft  in  favour  of  the 
grantor,  and  let  him  into  the  reverfion  during  the  contingency, 
to  punifti  wafte  and  enter  for  the  forfeiture.  Secondly,  Becaufe 
the  whole  advantage  muft  be  intended  to  me  when  I  am  firft 
named  to  take  the  fame  fort  of  eftate  in  the  conveyance,  and  the 
benefit  is  not  defigned  to  any  other  particular  conveyance,  but  to 
all  other  perfons  that  bear  the  character  of  my  reprefentatives; 
fo  that  the  limitation  is  for  my  fake,  and  only  intends  to  enlarge 
my  eftate  after  the  particular  eftates  are  worn  off,  yet  cannot  be 
conftrued  in  the  fame  manner  as  where  an  eftate  is  limited  to  A.^ 
the  remainder  to  the  right  heirs  of  B.,  becaufe  there  is  nothing 
in  the  laft  cafe  to  lead  the  mind  to  fuch  an  interpretation ;  for 
there  is  no  benefit  originally  defigned  to  B.y  but  to  his  heirs 
primarily,  and  fo  tke  heir  takes  as  a  purchafer.  But,  if  the  fame 
fort  of  eftate  be  not  limited  to  the  anceftor  as  to  the  heir,  the 
heir  muft  take  by  purchafe ;  for  it  is  plain  the  donor  defigned 
him  an  original  benefit,  quite  different  from  what  he  defigned  the 
anceftor.  Thirdly,  Becaufe  when  the  particular  eftates  are  worn 
off,  they  are  as  if  they  had  never  been ;  and  fo  the  heir  fhould 
claim  by  defcent,  as  in  his  better  title,  and  as  of  the  dying  feifed 
of  his  anceftors.  Another  reafon  of  this  law  is,  becaufe  it  muft 
be  a  contingent  remainder,  or  a  remainder  vefted  ;  but  it  would 
not  be  a  contingent  remainder,  becaufe  of  necelhty  it  muft  be  in 
the  anceftor,  and  the  perfon  that  reprefents  him,  and  fo  conftrued 
a  remainder  veiled. — Thus, 

If  J.  S.  makes  a  feoffment  to  the  ufe  of  A.  L.y  the  remainder  Gil.  Law  of 
to  B.  F.y  the  remainder  to  the  right  heirs  of  A.j  the  remainder  is  cro*  c*'* 
vefted  in  A.,  and  his  heirs  claim  by  defcent.  24.  a. 

But, 
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Moor,7ao.  But,  if  y.  S-  makes  a  feoffment  to  the  ufe  of  y^.  for  a  term  of 
Ewio/Sed-  years,  the  remainder  to  B.  T.,  the  remainder  to  the  right  heirs  of 
fold  s  cife.    ^      j.j^g  remainder  is  not  vefted  in  A.,  but  his  right  heirs  take  by 

Gil.  i.avv  of  '  »  o  / 

Viti,  23.      purchale. 

iinft  2z  b        If  an  eftitte   be  limited  to  A.  for  life,  remainder  to  the  heirs 

aRep.yi.b.  males  of  the  body  o{  A.  and  to  the  heirs  males  of  fuch  heir  male, 

"^d-v*^"'      ^^^^re  is  a  trult  executed  in  A.  becaufe  this  is  within  the  rule  ;  for 

Mitrod.        here  an  eftate  is  limited  to  A.  for  life,  with  a  remainder  to  his 

heirs  j  and  fo  the  word  heirs  is  not  a  name  of  purchafe,  but  of 

.limitation. 

J  Rep.  66,        But,  if  an   eflate  he  devifed,  or,  per  Hale,  be  conveyed  to  A. 

67  .-^rc:.er"s  £^,j.  jjf^^  (.f-,^  remainder  to  his   next  heir  male,  and  to  the  heirs 

Git  Law  of  iiialt^s  of  the  body  of  fuch  heir  male;  there  is  an  eflate  only  for 

Ufes,  .4..      life  in  A.  and  a  contingent  remainder  in  his  heir,  as  a  purchafer, 

ildft. 2,2. b.  which  vtfts  eo  vijldiite  xh^t  the  particular  eftate  determines-,  for 

though  there  be  an  eltate  for  life  in  A.  yet  the  remainder  is  limited 

to  liis  heir  only,  in   the  fingular  number  only,  and  heir  in  the 

fingular  number  only  is  a  word  of  purchafe,  and  not  of  limitation. 

Gil.  Law  of       Likewife,  if  an  eftate  be  limited  to  a  man  and  his  heir,  he  has 

Ufes,  '4.      only  an  eftate  for  life  j  for  it  cannot  go  in  perpetual  pofTeffion, 

ilnS.    .  .    becaufe  no  more  reprefentatives  than  one  only  is  expreffed.     The 

heir  cannot  take  by  way  of  remainder,  becaufe  it  is  limited  by  a 

conjunction  copulative;  and  a  joint-tenant  he  cannot  be,  becaufe 

r.ctno  eji  hizrcs  viventis. 

Jd.  iiU.  But,  if  one  cievifes  an  eftate  to  a  man  and  his  heir,  a  fee-fimple 

pafles,  and  heir  there  is  taken  as  nomen  csHecfivuni,  to  anfwer  the 

intent  of  the  party,  which  appears  to  be,  that  he  intended  to  pafs 

a  fee,  as  if  it  had  been  limited  to  the  devifee  and  his  heirs  for 

ever. 

Gil.  Law  of      So,  if  an  eflate  be  devifed  to  A.  during  the  life  of  B.  in  truft 

Ufes,  24.      for  B.y  and  after  the  deceafe  of  B.  to  the  heirs  males  of  the  body 

Euixhfuv!    of  ^^^'^''   the  faid  j5.  now  living  ;  that  is  a  remainder  vefted  in  the 

Durdant.       heIrs  of  B.  for  heir  now  living,  in  that  devife,  mufl:  be  taken  as 

a  perlphralis  of  the  heir  apparent,  who  is  called  heir  in  law,  as 

may  be  obferved  by  the  words  quare JUium  ^  hxredem  rapiiit. 

The  next  property  of  a  ufe  is, 

3.  That  it  is  devifable. 

Treatife  of  The  reafon  why  lands  were  not  originally  devifable,  was,  be- 
Teaures,77-  caufc  the  ccremony  of  livery  was  required  to  the  tranfmutation  of 
b  ^cn  iTaw  ^^*^  poflcfTion,  which  is  not  neceffary  to  the  difpofal  of  a  ufe  ; 
of  Ufes,  35.  for  livery  is  to  give  notice  againft  whom  the  precipe  is  to  be 
Burby32      brought,  and  th.t  prteclpeAs  only  of  an  eflate  of  freehold. 

Pi.  o.   c.    '  . 

and  34  H.  8.  c  5.   Lands,  &c.  are  devifable  by  will. 

6  Pep.  18.  If  a  nian  makes  a  fcoffroent  in  fee  to  the  ufe  of  his  lafl  will> 
SirJidw.  the  feoffor  has  it  to  the  ufe  of  himfelf  and  his  heiis  ;  for  until  a 
^inrt  ii^i'b'  "^'^^  ^'^^  aiSlually  difpofed  of  the  ufe,  the  ufe  is  in  him  only  ;  and 
Bu'i.  zoo.    if  he  devifes,  the  'parties  mull  claim  their  intereil  by  the  devife. 

Sei7iain''s  cofci 

But, 
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But,  If  a  man  makes  a  feofiment  in  fee  to  the  ufe  of  fuch  per-  6  Rep.  ig. 
ibn  and  perfons,  and  of  fuch  eftate  and  eftates  as  he  fhall  appoint  ?,""  ^^'^'- 
by  his  laft  will;  there,  by  the  words  of  the  conveyance  he  has  a  iinft.m.b! 
qua/ijiedjee,  till  declaration  and  limitation  according  to  his  power  Gii.Lawof 
referved  ;  and  it  is   only  the  office  of  the  will  to  nominate  ;  for  ^^"'  ^3* 
the  interefl  is  transferred  and  difpofed  of  by  the  feoffment.     But, 
where  there   arc   no   words  of  difpofition,  iffc.  in  the  feoffment, 
there,  the  parties  muft  claim  by  the  devife. 

If  a  copyholder  furrenders  to  the  ufe  of  his  lafl:  will,  the  latid  is  4  Rep.  25. 
flill  in  the  copyholder,  and  he  may  difpofe  of  it  by  an  acl  in  his  Copyhold 
lifetime  ;  if  he  does  not  by  any  Mall,  it  fhall  go  to  his  heirs  ;  if  he   iLeon.  174. 
makes  a  will  it  pafTes  by  the  furrender,  and  not  by  the  will ;  for  Buiieyn  and 
the  property  of  the  copyhold  is  not  altered  by  a  private  act  of  the  ^raunt's 
tenant,  but  by  an  open  and  folemn  aft  in  the  lord's   court.     But  ^y'^.  A4t". 
at  common  law,  the  ufe  of  the  land  may  pafs  by  a  devife,  as  is  Fitch  v. 
faid  ;  and  the  freehold  itfelf  fince  the  ftatute.  Hockley. 

Alfo,  if  a  man  fufFers  a  recovery  to  the  ufe  of  his  lafl  will,  he  Hob.  349. 
may  difpofe  of  the  eftate  by  a  conveyance  de  novo  during  his  life  ;  ^l^l^^  cafe 
but  he  cannot  during  his  life  limit  new  ufes  on  the  old  recovery^  c\\.  Law  of 
fo  as  to  be  thereby  bound  from  any  alteration  ;  becaufe  the  whole  Ufes,  36. 
intereft  of  the  recovery  was  declared  to  be  to  the  ufe  of  his  ivill ; 
which  is  changeable  in  its  nature. 

Likew^fe,  if  a  man  makes  a  feoffment  in  fee  to  the  ufe  of  his  Ero.  F.  ai. 
laft  will,  and  in  the  deed  he  expreffes  the  ufe  of  the  will  to  be  to  ^    '  '^^'^ 
himfelf  for  life,  and  then  to  his  fon  in  tail,  and  afterwards  makes  c.  ia. 
a  leafe  for  years,  and  dies  ;  this  fhall  bind  the  fon  ;  for  it  being  But,  where 
exprefsly  declared  to  the  ufe  of  his  will,  it  fuppofes  a  power  in  ^'^^["ig^'* 
him  to  change  it.  upon  the 

livery  without  the  word  will,  there,  he  cannot  alter  his  will.     Bro.  loc,  at, 

li  cejlui  que  ufe  devifes,  that  his  feoffees  may  alien  the  land  to  B.  F.  33S. 
jf.  S.,  the  feoffees  may  enfeoff  5.,  and  B.  may  alien  to  J.  S.  ^  ^^' 

Likewife,  \i  cejlui  que  ife  devifes,  that  his  feoffees  Ihould  alien  ibid. 
the  land  for  payment  of  his  debts,  the  creditors  may  compel  him 
in  the  court  of  Chancery  to  do  it. 

So  alfo,  if  cejlui  que  ufe  devifes,  that  his  feoffees  fhould  alien  the  ih\L 
land,  the  heir  fhall  take  the  profits  till  alienation,  and  if  they  do 
not  alien,  he  fhall  have  the  land  for  ever. 

4.  That  it  is  not  extendible,  or  AfTets. 

The  reafon  why  a  ufe  was   not  extendible  is,  becaufe  there  i  Rep.  12  i. 
is  no  procefs  at  law  but  upon  eftate-i  at  law  :  and  ufes  are  merely  \\  ^^"''v 

.  r  •  1-11  ,  1  '^'S"  s  cafe. 

creatures  01  equity,  on  which  the  common  law  can  award  no  ex-  1  ch.  Cafes, 
ecution  ;  and  they  were  not  affets^  becaufe  they  go  in  the  courfe  H-  Pennet 
of  inheritance,  and  not  to  executors.  j^.  j^g^  pLf  v!"colt. 

But,  if  a  term  be  limited  to  attend   a  fee-(imple,  this  (hall  be  Hardr.  4S9, 
aflets  for  the  payment   of  iuft  debts ;  for  the  court  of  Chancery  The  Attor- 

•n  ^  •  r   •        1  r  1  1  •  ney  Ger.eial 

Will  not  carry  it  out  of  its  due  courfe,  where  there  is  any  pre-  ^  sir  Ceo. 
judice  or  inconvenience.  s 


San. 
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Bro.  F.  aU  Likewlfe  by  the  ftat.  of  7?.  3.  it  Is  held  extendible  upon  a  ftatutc 

Ufes,  339.  {\aple  or  merchant ;  for  this  is  in  the  nature  of  a  grant,  or  leafe 

iCo^ivb  ^^^  years;  and  grants  of  leafes  arc   inade  good  agz'inli  cejlui  que 

Chudicigh's  life  and  thtfeoffeesy  by  the  llatute. 

cafe. 

iChan.Rep.  But  fincc  the  ftatute  of  frauds  and  perjuries,  ufes  feem  to  be 

12S.  Prate  aflets  in  the  heir  for  the  payment  of  juft  debts,  the  heir  being 
Gil  Law  of  o^^ig^*^  to  P^y  '^^^  ju^  debts  out  of  a  real  eftate  that  defcends  from 

Ufes,  38.  the  anceftor. 


:>' 


That  it  is  not  forfeitable. 


Mara.  4^6.  A  ufe  in  fee  could  not  be  forfeited  for  felony  ;  for  In  cafe  of 
7. 488,489.  felony  the  lands  are  cafh  on  the  lord  of  whom  they  are  holden, 
uie's  -8.°     ^°^  want  of  heirs  ;  but  a  ufe  is  holden  of  no  body. 

Hard.  492.  Neither  could  it  be  forfeited  for  treafon  ;  for  all  tenures  are 
4)5-  ■  forfeite'^  by  the  breach  of  fidelity  and  duty  owed  to  the  lord  ; 
uLs  iT^  ^°^  under  that  condition  the  tenants  take  tlieir  eftates,  and  con- 
Buttheiavv  fequently  all  breaches  of  allegiance  forfeit  the  eftate  to  the  king, 
in  tills  point  fmce  it  Originally  came  from,  and  is  ftili  holden  of  him ;  but  a 
iVhTs.  ^    ^^^  ^^  holden  of  no  body. 

c.  13.    33  H.  8.   C.20,     And  fee  Hale's  P.  C.  vol.  I.  zi,o.zJ^~.  &Jcquetit. 

Allen,  t6.         But,  if  a  term  be  limited  in  truft,  and  cejlui  que  triijl  commit 

^f"^"p'  treafon  or  felony,  the  term  is  forfeited  j  for  the  perfonal  property 

46s' 4-5.  goes  with  the  perfons  ;  and  when  the  poffeflion  is  forfeited,  the 

Gil.  Law  of  party  is  incapable  of  perfonal  property,  confequently,  the  right  is 

Ufes,  39.  -j^  j.j^g  publick,  and  the  king  has  the  ufe  of  the  term  in  this  cafe. 
Hard.  405.        Yet,  if  a  term  be  limited  to  attend  the  inheritance  in  truft,  It 

Atrorncy  jg  ^^^j.  foj-f^ited  for  felonv,  becaufe  it  does  not  veft  in  his  perfon 

General  v.  ,  .  '11,  •       •    1       •  i-i        1 

Sands.  ^"d  go  to  his  executors,  but  beiongs  to  the  mhentance,  like  the 

Gil.  Law  of  charters  which  are  not  forfeited. 

Ufes,  39. 

And.  204,  But  no  ufe  can  be  forfeited  at  this  d:iy,  unlefs  it  be  of  a  chat- 
Pi.  CC2.  |.g|  Q^  2  Xtzi^:  ;  for  all  ufes  of  franktenement  are,  by  the  ftatute 
ingiefieid's  ^f  2*]  H.  8.  executed  in  pofleffion,  as  will  be  fliewn  hereafter  ; 
cafe,  and  fo  there  is  no  ufe  which  can  be  forfeited,  and  it  would  be  in 

vain  to  give  ufes  where  no  ufe  exiils  at  the  time. 

6.  A  Woman  is  not  dowable  of  a  Ufe. 

1  Rep.  122.  A  feme  was  not  dowable  of  a  ufe,  for  the  privilege  of  dower 
6fU).':  -  "^  ^^^^  °'^^'/  ^^  freeholders'  wives;  now  a  ufe,  being  no  freehold, 
Ncithc  .  ■^vas  not  within  that  law,  and  tlie  Cihancery  allows  the  feoffees  to 
aivj/bandbe  be  feiTcd  to  nobody's  ufs,  but  thL;fe  that  are  particularly  named  in 

tenancbyrKe    ,1^^    ^^^^j^_ 
curtei',     -  -- 
ufe.    ;' 

4  Rep.  I.  b.  And  that  being  the  c?.fe,  It  became  a  pra6lice  for  the  father 
ci-  ''"After  ^^'^  friends  of  the  woman  to  procure  the  huround  to  take  an  t  ft  ate 
tiu  .y  I.,  g.  from  the  feoffees,  or  others  feifed  to  his  own  ufe,  for  life  ;  and 

5       ,  then 
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then  to  the  ufe  of  his  wifcj  for  life,  before  or  after  the  matrlage ;  for  tranifer- 
which  was  the  original  of  jointures.  ""e  "^^^  '"- 

°      .  -•  topoflVffion, 

the  wives  would  have  beei  entlded  to  thsJr  dower  of  ihe  huiTjand's  feifin,  as  well  as  to  their  jointure 
which  occalioncd  the  adding  ot  the  branch  concexning  jointures  to  the  17  H.  8.  Se°  title  Jcinturei 
Vol.  3.   p.  220. 

(C)  The  Inconveniences  cf  Ufes, 

CUCH  was  the  nature,  property,  and  operation  of  ufes  at  com- 
^  mon  law,  and  fince  the  ilat.  of  R.  3.  And  though  thefe  ufes 
had  a  very  equitable  beginning  ;  yet,  like  all  new  models  of  gene- 
ral fchemes  of  ordering  property,  they  introduced  a  great  many 
unforefeen  inconveniences,  and  fubverted  in  many  inftances  the 
inftitution  and  policy  of  the  common  law.     For— — 

EHiates  palTed  by  way  of  ufe,  from  one  to  another,  by  bare  Seethcptc- 
vvords  only,  without  any  folemn  ceremony  or  permanent  record  amble  to 
of  the  tranfaftion  •,  whereby  a  third  perfon  that  had  right  knew  ^^^'  *7H.2, 
not  againft  whom  to  bring  his  a£lion.  i  Rep.  123,4.  1  And.  323.'poph.  73. 

Ufes  likewife  palTmg  by  will,  the  heirs  were  difinherited  by  the  Gil.  Law  of 
inadvertent  words  of  dying  perfons.  Lords  alfo  loft  their  ward-  '^^"j  7^' 
(liips,  reliefs,  marriages,  and  efcheats  ;  the  triiftees  letting  cejiui  que 
life  continue  the  pofleOion,  whereby  the  real  tenants  that  held  the 
lands  could  not  be  difcovered.  The  king  likewife  loft  the  eftates 
of  aliens  and  criminals  ;  for  they  made  their  friends  truftees,  who 
kept  pofTeffion,  and  fecrctly  gave  them  the  profits  fo  as  the  ule 
was  undifcovered.  Purchafers  were  infecure ;  for  the  alienation 
of  ceJlui  que  ufe  in  pofleffion  M-as  at  common  law  a  dlffeifin,  and 
though  the  i  ^.  3.  r.  i.  gave  him  power  to  alien  what  he  had  j 
yet  the  feoffees  might  (till  enter  to  reveft  a  remainder  or  con- 
tingent ufe,  which  were  never  publifhed  by  any  record  or  livery, 
whereby  the  purchafer  could  know  of  them.  Eftates  likewife 
created  by  law  in  confideration  of  marriage,  fuch  as  tenancies  i;i 
dower  and  by  curtefy,  v/ere  defeated,  notwithftanding  the  i  R.  3, 
Add  to  thefe,  that  the  ufe  was  not  fabjeci:  to  the  payment  of 
debts,  and  that  many  loft  their  rights  by  perjury,  in  avennent  of 
iecret  ufes.     And  laftly  that  ufe;  might  be  allowed  in  mortmain. 

To  remedy  thefe  inconveniences,  the   legiHature    framed  the 
ftat.  of  27  H.  8.  c.  10.  which  leads  us  to  confider, 

(D)    The  Alterations   introduced    with  refpei^t    to 
Conveyances  to  Ufes  by  the  27  ii.  8.  c.  10.  which 

"C  NACTS   that,   Where  any  perfo:'.  [a)  or  perfons  ft  and  or  he  {b)  («)-:TT  3. 

■^  ffed,  or  at  miy  time  hereafter  JJjall  happen  to  he  feifed  of  or  in  %.^^[^^^^ 

nny  honours,  cafles,  manors^  lands,  tenements^  rents,  fervices,  rcver-  (perfon)  ex- 

fious,  reniainders,  or  other  hereditaments  (f),  to  the  vfe,  cotifdence,  eludes  a,l 

cr  truft  of  any  other  perfon   or  perfons,  or  of  any  hody  politick,  by  ^j''°g^a'^'o"'s 

reafon  of  any  bargain,  f ale,  feo-ff'ment,  fine,  reco'uery,  covenant,  contracl,  Reading  »« 

agreement  J  willj  or  otherimfe  by  any  manner  of  means  •whatfoever  it  the  Sratut» 
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ofUfe?,3?4,  he;   in  every  ftich  cafe^  all  and  every  fitch  per/on  and  perfonsy  that 

335-    .  have  or  Jlnill  have  any  fiich  tife  or  truj}  infee-ftmple,  taily  for  life,  or 

word(fci'ied)  y^ars,  or  olheriuife,  or  any  nf\  confidence,  or  trujl  in  (d)  remainder 

excludes  or  reverter,  fh,7 II  from  henceforth  fiand  and  be  feifed,  and  be  deemed 

chatteUand  and  judged  in  laiuful  feifin,  eflate,  and  poflffion  {e)  of  and  in  the  fame 

likewlVe  ex-  ho7iours,  &c.  to  all  intcnts,  &c.  of  and  in  fuch  like  eflate  as  they  had 

eludes  con-  or  fJjall  have  in  th*:  vfe.  Sec.  of  and  in  the  fame;  and  the  eflate,  title, 

tingent  ufcs,  yjg/jf^  and  pofj'cjfon  of  fitch perfon  or  pcrfons  as  ivere  or  hereafter  JJjall 

reirin"cjnnot  ^^  fi'fi^  ^f  ^'^y  f""<^^i  tencmsnts^  or  hereditaments,  to  the  itfe^   confi' 

be  but  CO  a  detrcc^  cr  trufl^  of  any  fuch  perfon  or  perfons,  or  of  any  body  politicky 

fee-firrple  he  from  henceforth  clearly  deemed  and  adjudged  to  be  in  him   or  them 

and  when  that  have  or  hereafter  fJjall  have  any  fuch  ufe,  confidence^  or  triifl, 

that  is  li-  after  fuch  quality,  manner,  form,  and  condition  as  they  had  before  in 
xnited,  the  ^      j^^  ^  V    confidence,  or  truft  that  was  in  thetn. 

feoffee  is  fpent.  Ld.  Paeon's  Read'ngon  the  Statutes  of  Ufes,  ■>,'t^^.  (f)  This  wofd  (hereditaments)  is  to  be 
iindeiftond  of  thofe  things  whereof  ai  inheritance  is  /;;  tlT'  \  for  if  I  giant  a  rent-charge  ilc  no-vo  for  life  to 
a  ufe,  this  is  good  enough  ;  yet  there  is  no  inheritance  in  being  of  ihis  rtnt.  It  likewife  excludes  an- 
nuities and  ules  theni(t;'.ves;  fo  that  a  ufe  cannot  bo  to  a  uie.  Ld.  Bacon's  Reading  on  the  Statute  of 
Ufes,  3-i5.  {d)   The  iiatute  having  fpokcn  before  of  ufes  in  fee-fimple,   in    tail,    for  life  or  years, 

adJeih,  or  otherAifc  (in  remainder  or  reverter),  whereby  It  is  manifcft,  that  theiirlt  words  aie  to  be  un- 
dcrftood  of  ufes  in  poflefiion.     Lord  Racon's  Reading  on  the  Statute  of  Ufes,    337,  {e)  The  words 

tiawful  feifin,  ftate,  and  poffelTion)  intended  not  a  p.iUbfiinn  in  law  only,  but  a  feifin  in  tail ;  not  a  titls 
to  enter  into  the  lar.d,  but  an  adual  ciiate.     Ld.  Bacon's  Reading  on  the  Statute  of  Ufes,  338. 

§  2.  Where  divers  perfons  fljall  he  jointly  fnfed  to  the  ufe  or  trufl  of 
any  cf  them,  thofe  ivhich  flja'U  have  fuch  ufe  or  trufl  jh all  be  adjudged 
to  Imvc  on^  fuch  eftate,  pojfeffion,  and  feifin  of  the  lands.  Sec.  as  they 
had  in  the  uje  or  trujl,  J'aving  to  all  perfons  ether  than  thcfe  ivhich  he 
feifed  to  any  tfe  or  trufl,  all  right.  Sic. 
Upon  this  ^  3.  Alfo  faving  to  all  thofe  pcrfons  luhich  flmll  be  feifed  to  any  ufe, 

^r'f  ^1*^'^"     ollf't<:hfor7ner  rights  as  they  might  have  had  to  their  cnvn  proper  'ufe. 

5ng  cafe  has  been  determined  The  hufband  being  feifed  in  fee  made  a  ieafe  to  0.  and  S  ,  but  it  was  in 
leciet  confidence  for  the  prefeimcnt  of  his  wife  j  and  afterw^ird?  he  msde  a  feoffment  to  0,  and  others 
of  tlje  fame  land  toother  ufes.  it  was  decreed  by  the  advice  of  VVray,  Anderfon,  and  Manwood,  that  the 
teini  was  not  exrl.iguilhed  by  this  feoiTment,  by  rejfon  of  the  provifo  ;  and  becaufe  0.  had  this  leafc  to 
h;s  own  ufe,  it  is  not  extinguished  by  the  feoffment  which  he  took  to  the  ufe  of  another.  Mo.  196. 
.pi.  345.  Cheyncy's  cafe,  z  And.  192.  pi.  9.  S.  C.  fays,  the  le.ife  was  made  really  in  truft  to  the 
ufe  of  the  wife,  and  education  of  their  fons  and  daughters,  notwithdanding  that  diveis  covenants  were 
the.ein  contained,  and  a  rent  was  rcffrveJ  ;  and  fays  that  the  feoffment  made  afterwards  was  to  tP.e  ufe  of 
the  hufband  himfelf  and  his  faid  wife  for  their  lives,  with  remainder  over  j  and  that  the  fame  was  held 
accordingly. 

A  man,  in  §  4,  5.   Where  any  be  feifed  to  any  ufe  or  intent  that  another  fJjall 

Ti"n'of'na  ^'^'^^  ^^  yearly  rejit  out  of  the  fame  lands,  ceftui  que  ufe  of  the  reni 
tural  love     f^^^l  he  deemed  in  the  poffeffion  thereof  of  like  eflate  as  he  or  pe  had 

and  affec-  that  life, 
tion,  cove- 
nanted to  lland  feifed  to  the  ufe  of  himfelf  for  life,  the  remainder  to  B.  his  fon  in  tail,  and  to  the  intent 
that  B.  (hould  have  a  rent  iffulng  out  of  the  lands,  during  the  life  oi  A.  ;  B.  the  fon  dies,  and  his  exe- 
cutors brought  deb:  for  the  arreais  of  the  rent.  It  was  refolvcd  and  adjudged,  that  by  thefe  words  of  the 
Satute  B.  in  this  cafe  had  a  good  rent,  as  well  upon  covenant  as  by  a  feoffment,  or  bargain  and  fale. 
Sir  W.  Jo.  179.     Rivetts  V.  Godfon. 

Vnugh.  so.  The  defign  of  this  law  was  utterly  to  abolifli  and  deflrof 
Dixon  V.  that  pernicious  way  of  conveyance  to  ufes.  And  the  means  they 
No"vi°h^  took  to  do  it  was  to  make  the  pofTeffion  fall  in  with  the  ufe  in 
landing  this  the  fame  manner  as  the  ufe  was  limited  \  and  where  they  were 

all 
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all  freeholds,  it  was  thouglit  they  would  be  then  fubje£l:  to  the  ftatute,there 
rules  of  common  law.     But   the  method   has  not  anlwered  the  ^'■^>aswiu 
legifiature's  intent  j  for  it  has  introduced  feveral  forts  of  convey-  more^plrtl- 
ances  quite  oppofite  to    the    rules  of  common  law ;    for   now,  cuUriy, 
uherever  a  ufe  is  raifed,   the  ftatute  gives  ajhii  que  ufe  the  polTi^f-  ''^'"^^  ""fy* 
fion  ;  fo  that   it  is  only  neceflary  to  form  a  ufe^  and  the  pofleffion  a  ufe  or'a^ 
pailes,  without  any  livery  or  record,  and  the  reverfions,  without  truft  which 
the  attornment  of  particular  tenants;  and  now  the  ufe  (by  the  '^''i''°™a"i 
name  of  trull,  which  were  one  and  the  fame  before  the  ftatute)  mon  law ' 
remains   feparately  in  fome  perfons,  and.  the  pofleflion  feparately  and  is  a 
in  others,  as  it  did  before  the  ftatute,  and  are  not  brought  toge-  "^^'"'^^"f 
ther  but  by  decree   in  Chancery,  or  the  voluntary  conveyance  of  equity,  and 
the  pofleiTor  of  the  land  to  cejlui  que  tritjl.     So  that  the  principal  f^'tijed:  only 
ufe  of  the  ftat.  of  27  if.  8.  efpecially  uoon  fines  levied  to  ufes,  !^" '^,'"'' ?  j"' 
IS  not  to  bring  together  a  polieihon  and  uie,  but  to  mtroduce  a  redion. 
general  form  of  conveyance,  by  which  the  conufors  of  the  fine,   ift.  where 
who  are  as  donors   in  the  cafe,  may  execute   their  intents  and  j^n'f!" /aj'r'^'* 
purpofes  at  pleafure,  either  by  transferring  their  eftates  to  ftrangers,  a  term  for 
by    enlarging,   diminiftiing,  or   altering    them,  to   and    amongft  >'.^^^''  f"^ 
themfelves,  at  their  pleafure,  without  obferving  that  rigor  and  truft ^for!5 
ftridlnefs  of  law  for  the  pofleffion  of  the  conuiee,  as  was  requifite  for  this  the 
before  the  ftatute.  ^^.^^^.t  can- 

not execute, 
the  teimor  not  being  feifed.  2dly,  Where  lands  are  limited  to  the  ufe  of  ^  in  truft,  to  permit  B.  to 
receive  the  rents  and  profits  ;  tor  the  ftatute  can  only  execute  the  firft  ufe.  3dly,  Where  lands  ate  li- 
Miiced  to  truftees  to  receive  and  pay  over  the  rents  and  profits  to  fuch  and  fuch  perfons  j  for  here  the  land* 
mull  remain  in  them  to  anfiver  chefe  purpofes;  and  thels  points  weie  agreed  to.  j  Abr.  Etj.  Cafes, 
383.     Simpfon  V.  Turner. 

But  before  we  confider  the  particular  alterations  Introduced  in  cii.  Law  of 
the  mode  of  conveying  property  by  the  27  H.  8.  it  may  be  necef-  Ufes, 75. 
fary  to  premife  in  general,  that,  fince  the  ftatute,  the  limitation   '^pp-Sy-b. 

C     c-      ■        •  c  JLT.  iri  A        .-.Before  the 

or  ules  IS,  \\\  many  cales,  governed  by  the  rules  or  law.     As,  if  ftatute  the 
a  feoffment  is  made  to  the  ufe  of  J.  S.  and  his  heirs  males  lawfully  word  heirs 
begotten,  with  remainder  over;   this  does  not  pafs  an  eftate  tai/,  ^^snotne- 
but  -h  fee-Jlmple ,  fince  the  ftatute  ;  for  fince  the  ftatute  has  brought  creare  an  in- 
ufes  intp  poflefiion,  they  ought  to   be  governed  by  the  rules  of  heritance  in 
eftates  in  pofi'efllon,  as  to  the  words  that  are  eflential  to  the  creat-  ^  "'"^j  but 

r  r       \         r  -vt  -r     \  i  irp-i  ^  "°'*^  "'s=  are 

ing  or  luch  uies.     islow  u  there  be  no  words  ellential  to  the  creat-  turned  into 
ing  of  an  eftate,  there  is  no  fuch  eftate  at  common  law,  and  the  P'^^eftion, 
ftatute  has  not  abrogated  the  common  law  fo  far  as  to  allow  an  ^^n  a'^^u^"" 
eftate  in  being,  without  words  neceflary  to   create  it;  and  here  the  rules  of 
nobody  is  limited  from  whence  the  heirs  of  the  tail  may  proceed,  po;Tefiionsat 
Alfo,  nofee-fimple  can  be  created  in  ufes,  without  the  word  heirs,  '^°'"'"°" 

■        '  L  '  '    i^w.      bee 

fince  the  ftatute,  for  the  fame  reafon.  am,  wiihrefpea  tothedefcentof  ufes. 

S'Oj  if  a  man  makes  a  feoffment  to  the  ufe  of  himfclf  for  years,  2  Roll.  Abr. 
the  remainder  to  B.  in  tail,  remainder  to  his  own  right  heirs,  and  1^.\- .        . 

C  r>  1-  .1  .,^     *        ,.      .  yen-  1  -        1  G'''    Law  of 

atter  B.  dies  without  lUue,  living  the  teotior;  the  remainder  to  ufes,  76. 
his  right  heirs  is  void,  becaufe  it  being  contingent,  there  is  no  Gilbert 
eftate  of  freehold  to  fupport  it,  for  there  is  no  tenant  tothe prtEcipe^  whether^ 
and  the  not  having  a  perpetual  tenant  to  the  pvanpe  was  an  incon-  make  this 

Q  3  venieuce 
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remainder  vetiience  the  ftatate  exprefsly  defigned  to  redrefs,  and  confequently 
contingent,    j^q  tliis  I'ule  the  flatutc  has  fubmitted  all  ufes. 

the  limi.a-  .  l       •  \.     \    •        c 

tion  fliould  not  be  to  the  ufe  of  j4.  for  years,  remainder  t>  B.  in  ta.l,  remainder  to  the  light  heirs  or 
C     for  tl-e  cale  as  above  reported  in  Rolle  does  not  appear  tp  be  contingent  remainder. 

Gil.  Lawof  Likewife,  if  a  man  makes  a  feoffment  in  fee  to  the  ufe  o^  A, 
Ufes,  77-  for  life,  the  remainder  to  his  firft  fon  in  tail,  the  remainder  to  B. 
Butfee^io     jj^  £-g^,  ^  j£  ^_  jj-gg^  }^jg  ^^j£g  being  privement  enjtent^  and  a  fon  is 

c.  lo.  for^'  afterwards  born,  he  fliall  take  nothing;  for  if  the  remainder  does 
prefcrvir^i  jiot  veft  at  the  determination  of  the  particular  eftate,  it  fhail  ne- 
^""a'u^das  ^^^  ^^^  »  ^°^»  ^^  '^'^  ^^  ^'^'^^'■^  before,  the  flatute  does  not  change  the 
to  after-born  nature  and  being  of  eftates  that  were  fettled  at  common  law, 
cViiidren.       and  a  remainder  ex  vi  term'mi  fuppofes  a  particular  eftate,  of  which 

it  doth  remain. 
iRep  i3Sa.  So,  if  a  man  makes  a  feoffment  in  fee  to  the  ufe  of -^.  his  fon 
Chudxigh's  for  life,  and  afterwards  to  the  ufe  of  every  perfon  that  fliall  be  his 
Git  Law  of  J"'£""j  fo'^  -l^^^  only,  it  is  not  good  to  the  heir ;  for  it  is  againd 
Ufes,  77.  the  rules  of  common  law,  that  a  perpetual  freehold  for  life  only 
iffuchaii-  Oiould  defcend,  becaufe  it  creates  a  perpetuity.  But  it  feems  in 
wcirgTid,  this  cafe,  as  if  the  Chancery  (fince  there  is  fuppofed  a  good  con- 
tbe  inherit-  fidemtion)  would  have  executed  a  fee  in  A.  according  to  the 
ance  would    j^tent  of  the  parties. 

be  in  nobody.  '  -nil 

In  fome  cafes,  however,  the  flatute  operates  againll  the  rules 
of  law.  \  As^ 

Gil.  Lawof       If  a  man  makes  a  feoffment  in  fee,  to  the  ufe  ol  A.  in  fee  ; 

Ufes,  7S.  but  upon  payment  of  100/.  or  any  other  contingency,  to  the  ufe 
of  B.  in  fee,  if  the  contingency  happens,  the  fee  fliall  be  ex- 
ecuted in  B.;  for  tliough,  according  to  the  rules  of  common  law, 
a  fee  cannot  be  limited  on  a  fee,  becaufe  a  fee-fimple  is  the  largeft: 
eftate  than  can  be  limited,  and  therefore  will  not  bear  a  remain- 
der over,  by  way  of  limitation ;  and  though  this  cannot  be  con- 
ilrued  a  conditional  eftate,  becaufe  to  avoid  maintenance,  thq 
common  law  allows  no  ftranger  to  take  advantage  of  a  condition; 
yet  the  neceffuies  of  commerce  and  family  fettlements  induced 
the  Chancery  to  pafs  by  this  rule,  and  the  flatute  has  executed 
the  poffcffion  in  the  fame  manner  and  form  as  the  party  had  the 
life.  Now  fince  he  had  but  a  conditional  fee  in  the  ufe  before 
the  ftatute,  he  cannot  have  an  abfolute  and  unconditional  eftate, 
Tnice  the  ftatuf  e  j  for  that  is  to  fet  up  an  eftate  directly  contrary 
to  the  exprefs  words  of  the  ftatute. 

It  has  been  obferved,  that  the  ftatute  of  the  27  H.  8.  intro- 
duced feveral  forts  of  conveyances  quite  oppofite  to  the  rules  of 
fommon  law  :  and  this  leads  us  to  confider  the  feveral  forts  of 
conveyances  to  ufes,  with  their  refpe£tive  operations.. 

(E)  Of  the  feveral  Sorts  of  Conveyances  to  Ufes. 

a  Sid.  152.    '"pHERE  are  but  three  forts  of  conveyances  to  ufes;  the  two 
He.Ds  V.         J.     fj].(|-  Qf  which  only  will  feed  a  contingent  ufe,  vi-j,.   i.  Feoff- 
ment, fine,  or  common  recovery  to  ufes.     2.  Covenant  to  ftand 

feift^d 
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feifed  to  ufes.     3.  Bvirgain  and  fale  to  ufes.     By  this  lafl  convey- 
ance only  no  contingent  ufe  can  be  fupported. 

It  is  to  be  obferved  concerning  the  operation  of  thefe  convey-  Plow.  301. 
ances,  that  by  thofe  under  the  firil  divifion,  fuch  as  feojfment,  fif2e,  Shairmgtoii 
or  common  recovery^  ules  are  railed  by  tranimutation  01  polielhon  ;   The  cove- 
but  by  the  fecond  and   third,  that  is,  by  covenant  to  Jl and  feifed^  nant^'e  or 
and  by  bargain  and  fale,   ufes  arife  without  tranfmutation   of  pof-   ''-''S^'"^^ 

1  i>  -'    _,  .      ^.,,  -111  cannot  have 

fefllon,  for  the  poflemon  is  Itill  retanied  by  the  covenantor  or  theia-djbe- 
bargainor,  but  for  the  ufe  of  another.     Therefore,  caufe  they 

"  had  not  iive- 

ry  of  feifin,  therefore  reafon  vefts  the  ufe  in  them,  which  is  but  a  right  in  confcience  to  have  the  pro- 
fits.    Plow.  loc.  at. 

I.  Of  thofe  which  raife  Ufes  by  way  of  Tranfmutation  of  PofTefuon, 
fuch  as,   I.  FeofFmeni.     2.  Fines.     3.  Recoveries. 

The  general  nature  and  efrecl  of  thefe  feveral  afllirances  have 
been  already  explained  under  their  refpective  titles.  It  may  not 
be  iniMoper  here  however  to  take  notice  of  this  general  rule,  viz. 
That  ^ 

On  thefe  conveyances  which  raife  ufes  by  way  of  tranfmutation  Per  Holt, 
of  poiTeffion,  no  confideration  is  neceffary.  ^}:  ,    . 

X-  '  •  izivlod.ior, 

162.  anJ    I  Rep.  176,  Miidmay's  cafe. 

A  ufe  declared  on  an  eRate  executed,  needs  no  confideration.         Moor,  102. 
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Calthorp's  cafe.  It  may  be  added,  that  when  a  ufe  arifes  upon  a  confideration,  ihe  confider-j'ijn  mult 
be  prel'ently  executed.  Arg.  Care.  140.  in  caf-  of  Garnilh  v.  Wentworth.  On  the  other  hand,  it  has 
been  argued,  that  if  y.  covenant  co  ftand  feifed  to  the  ufe  of  J.  S.  and  his  heirs,  in  eonfideration  that  he 
/hall  be  my  counfellour,  it  is  good,  and  the  land  pafTed  prefently,  though  it  is  not  executed,  Arg.  Cart, 
;42.  fays  this  cafe  was  put  by  Fopham  in  B.  R.  in  one  Pep plewell's  cafe. 

It  remains  in  the  next  place  to  confider, 
Deeds  declaring  the  Ufes  of  Feoffments,  Fines,  and  Recoveries. 

And  herein  it  is  to  be  premifed,  that  ufes  may  b;i  declared  or  i  Rep.  176. 
;iverred  on  a  feoffment,   fine,  or  recovery  of  land ;  but  on  a  bar-   ^'^''•'^ni^ys 
gain  and  fale  ot  land  no  ufe  may  be  declared  or  averred,  but  what 
the  law  doth  make. 

Likewife  on  a  covenant  to  fland  feifed  to  ufes,  no  ufe  may  be  U.  ibid. 
declared  or  averred  but  what  is  contained  within  the  deed.     It  ^.^"'  '^5- 
remains  therefore  to  confider, 

I.  Who  may  declare  ufes.  2.  To  whom  they  may  be  declared. 
3.  In  what  manner  they  may  be  declared.  4.  At  what  time  they 
may  be  declared.  5.  In  what  cafes  averments  may  be  made  of 
ufes. 

I.   Who  may  dec/are  Ufes. 

As  the  court  of  Chancery  does  not  fet  up  rules  of  property  Gil.  Law  of 
contrary  to  the  rules  of  law,  they  who  have  not  a  difpofing  power  ^^^^'  39*  " 
by  the  law  cannot  raife  a  ufe  ;  and  confequently  baron   and   a 
feme  covert  cannot  declare  ufes  upon  a  feoffment  fo  as  to  bind. 
the  wife, 

G4  But, 
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Moor,  197.  But  baron  and  feme  may  levy  a  fine  which  will  bind  the  wife; 
2Rep.5:.a.  £q^  jje^e  the  law  allows  her  a  liifpofing  power,  becaufe  fhe  is  pri- 
«fe  ^"  ^  vately  examined;  confcquently,  the  Chancery  mull:  allow  them  to 
7.  Roll.  Abr.  declare  what  is  the  dcfign  of  that  fine  ;  and  therefore  fuch  declara- 
793-  tion  by  them  both  fliall  bind  the  wife. 

2Rep.57. a.  Lilccwife,  if  the  hufband  only  declares  the  ufes,  this  fhall  bind 
Roll,  Abr.  ^Y\e  wife  ;  for  Hnce  flie  joins  in  the  fine,  fiie  mud  be  prefumed  to 
'    *  concur  in  the  defign  of  that  fine,   unlcfs  the  contrary  appears  by 

fome  mnnifefl  fign  of  dilTcnt. 
a  Rep.  157.  But,  if  the  hufband  declares  the  ufes  of  the  fine  one  way  by 
Woor,  197.  deed,  and  the  wife  another  way  by  deed,  this  binds  the  hufband 
Eeclc^viths  jju3-j,.,g  tj^e  coverture,  but  not  the  wife  afterwards ;  for  the  huf- 
"Whetherrhe  band  cannot  declare  the  ufes  without  concurrence  of  the  wife,  be- 
declaration  caufe  he  has  no  eftate ;  and  (he  cannot  be  prefumed  to  concur 
J^"°'      .,    where  the  contrary  appears  by  her  deed;  and  flie  cannot  declare 

merely  voia.      ,  ^  ,     •'         S  .     '  .  \,        . 

Gil.  Law  of  the  ufes  alone,  becaufe  during  marriage  flie  is  not  fui  juris,  and 
Ufes,  4c,  without  the  hufband  fhe  has  no  difpofing  power  :  and  if  there  be 
bind  "ih'"  ^  "°  ^^^  declared  upon  this  fine,  it  is  to  the  ufe  of  the  wife ;  for 
wife  though  where  there  is  no  other  intent  of  a  fine  declared,  it  is  fuppofed  to  be 
fhe  be  with-  dcfigned  as  a  farther  fecurity  to  the  prefent  polfefibr ;  and  the  ufe 
ithlbidthat  ^^  ftill  in  the  wife,  fince  in  this  cafe  fhe  has  not  departed  with  it. 

iuch  3.  fine  is  leverfjble  for  the  nonage  of  the  wife  during  her  nonage.  Cro.  Eliz.  129.  Charnoicke 
(^  Ux.  V.  Worfley.  2  Rep.  77.  b.    Ld.  Cromwell's  cafe,    Gii.  Law  of  Ufes,  41, 

a  Rep.  58.  a.  A  man  of  lion  fane  memory  may  declare  the  ufe  of  a  fine 
Beckwith-s    levied. 

cafe.      So, 

9n  infant  may  limit  a  ufe  upon  feoffment,  fine,  or  recovery,  and  he  cannot  countermand  or  avoid  the 

ufe,  without  firft  avoiding  the  conveyance.     Ld,  Bacon  on  the  Statute  of  Ufes,  355. 

Id.  Ibid.  It  is  obfervable  in  general,  that  every  man  may  declare  and  dif- 

pofe  of  the  ufe  according  to  the  eflate  and  intereft  he  has  in  th? 
land ;  and  therefore  if  two  joint-tenants  levy  a  fine,  and  declare 
the  ufes  feverally,  each  man  difpofes  of  his  own  moiety  ;  but,  if 
they  declare  no  ufes,  they  are  feifed  as  before. 

Id.  Ibu.  So,  if  tenant  for  life  and  he  in  remainder  in  fee  join  in  a  fine, 

without  declaring  any  ufes,  they  are  feifed  as  they  were  before, 

3P,  Wms.  [If  the  remainder-man  feals,  and  is  party  to  a  deed,  wherein 
the  tenant  for  life  alone  covenants  to  fuffer  a  recovery,  Iffc.  to  cer- 
tain ufes,  this  does  not  bind  the  remainder-man,  though  he  in  the 
remainder  after  join  in  fuffering  the  recovery,  iffc. 

Roe  V.  Pop.       If  tenant  for  life,  remainder-man  in  tail,  and  reverfioner  in  fee 

D0U3I.  2c,  ^^^y  ^  ^nc,  a  declaration  of  ufes  by  the  tenant  for  life  and- re- 
mainder-man does  not  bind  the  reverfioner,  without  his  privity.] 

sRep.58.a.  If  ^.  feifed  of  certain  lands,  and  B.  a  flranger  join  in  a  fine, 
without  confideration,  it  fhall  be  to  the  ufe  oi  A.,  for  fince  there  is 
no  confideration  to  part  with  the  land,  the  ufe  is  flill  in  him. 

-i  Roll,  Abr.        In  like  manner  if  A.  feifed  in  fee  of  certain  lands,  and  ^.  a 

7^9-  flranger  join  in  a  common  recovery,  without  declaring  any  ufes, 

the  ufe  fhall  arife  to  him  that  had  the  intereft  in  the  land,  and  not 
to  the  ftranger. 

Lat.  82.  So,  where  the  father  was  tenant  for  life,  remainder  to  the  fon 

Cheney.*       iri  t^il  J   a /r^t-.j^i?  was  brought  ag^inft   the  father,   who  vouched 

6  the 
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the  fon,  and  a  common  recovery  was  had  ;  and  the  hidenture  re-  Palm.  405. 
cited,  that  the  recovery  v/as  made  between  the  father  and  others  :  |:  ^• 
but,  inafmuch  as  no  proof  was  of  the  confent  of  the  fon  to  fuch  s.°c.''^* 
declaration,  nor  was  he  party  to  the  indenture,  the  court  direded  *  See  far- 
the  jury  to  find  the  ufes  according  to  the  eftate  which  the  parties  j'jf^"^?- 
had  at  the  time  of. the  recovery*.  j-u/a^g  ufes. 

[The  kino-  may  declare  ufes  upon  his  letters  patent,  though  in-  Bac.  ufes, 
deed  the  patent  of  itfelf  implies  a  ufe.    But,  if  the  king  gives  lands  ^%^^^l'^^l 
to  J.  S.  and  his  heirs  by  letters  patent,  to  the  ufe  of  J.  S.  for  life  ; 
here,  J.  S.  has  only  an  eftate  for  life,  and   the   king  has  the  in- 
heritance without  any  office  found  ;  for  implication  out  of  mat- 
ter of  record  ever  amounts  to  matter  of  record. 

The  queen  may  alfo  declare  ufes.]  Id.  JbU, 

2.   To  whom  they  may  be  declared. 

A  ufe,  it  is  faid,  cannot  be  raifed  to  aliens.     For  an  alien  Gil.  Lawof 

could  not  compel  the  feoffees  to  execute  a  ufe ;  for  it  is  contrary  ^^^'''\}' 

to  the  policy  of  the  law  that  an  ahen   Ihould  plead,  or  oe  em-  j.    i-^e 

pleaded,  touching  lands,  in  any  court  of  the  kingdom.  Chs'  c  ry 

*  cannot  com- 

pel one  to  execute  a  truft  for  an  alien.  Sty.  21.  The  King  v.  Holland.  All.  15&16.  But,  ac- 
cording to  Broke,  a  fectfment  or  gift  to  the  ufe  of  an  alien  born  is  good,  for  a  ufe  is  only  a  matter  in 
confcience.     Br.  FeifFment  to  Ufes,  pi.  29. 

The  king  ftiall  have  the  ufe  of  an   alien;  for  the  advantage  AII.15&16. 
which  a  man  receives  from  his  duty  can  extend  no  farther  than  ^y-  4°' 
the  obligation  of  that  duty  reaches  ;  but  the  allegiance  of  an  alien  ufes,  43. 
is  temporary,  therefore  fo  is  his  property,  and  fince  he  is  incapable  Butinthis 
of  perpetual  fubjeilion,  he  cannot  be  protected  in  any  eftate  that  ^^^^  '^  '^ 
is  of  perpetual  continuance ;  and  the  inconvenience  is  the  fame  if  ^jng  ^aii 
this  be  a  freehold  at  law,  or  a  truft.  not  feize  the 

land  of  an 
alien,  unlefs  it  be  executed  in  him  by  a  decree  in  Chancery ;  for  there  was  no  right  in  cejiul  que  ufe 
hlmfelf  to  feize  the  lands  wiihuut  a  decree,  and  the  king  has  only  the  rights  of  the  cejiui  que  ufe. 
Sty.  40.     Gil.  Lawof  Ufes,  44. 

Alfo,  though  the  king  cannot  have  feoffees  to  his  ufe,  becaufe  Gil.  Law  of 
he  cannot  take  but  by  matter  of  record,  yet  he  may  take  it  when  ^^^^>  44* 
the  ufe  is  found  of  record,  where  an  office  is  found  of  the  whole 
matter. 

Likewife,  the  limitation  of  a  ufe  to  the  poor  of  the  parifli  of  Bro.  F.  to 
Dale  is  good,  though  no  corporation  :  for  though  they  are  capable  ^fcs,  pi. 29. 
of  no  property  at  common  law,  in  the  thing  trufted,  becaufe  the  L.^i'nd^zc.' 
rules  of  pleading  require  perfons  claiming  to  bring  themfelves  un-  Gil.  Law  of 
der  the  gift  •,  and  no  indefinite  multitude,  without  publick  allow-  ^^^^*  44- 
ance,  can  take  by  a  general  name  ;  yet  they  are  capable  of  a  truft ; 
for  here  the  complainants  do  not  derive  to  themfelves  any  right  or 
title  to  the  eftate,  but  (hew  that  it  has  been  abufed  and  mifemploy- 
ed  by  the  owners,  contrary  to  confcience. 

3.  In  what  Marnier  they  may  he  declared. 

Before  the  ftatute  of  frauds,  29  Car.  2.  c.  3.  even  a  parol  de-  4Mod.269. 
claration  of  the  ufes'  of  a  fine  was  good.     And  MoUey* 

Ufes, 
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j^  .    g         Ufes,  even  fince  that  ftatute,  may  be  declared  by  writing  only 
Shcrtridgc'    without  any  feal. 
V.  Lamplugh. 

Moot,  107.  If  a  ufe  is  declared  by  indenture,  yet  the  parties  may  alter  the 
p'-  *'i9-  ufe  by  other  indenture  at  any  time  till  the  eftate  is  executed,  and 
tfa^Tuftices     ^^°  l^ft  indenture  fnall  guide  the  ufe. 

in  Andrew's  cafe. 

Stjpiiton  V.  [But  fuch  Other  indenture  niufl  be  by  the  confent  of  a/!  the  par- 

Stapiiton,  jjj.^  interefted,  elfe  it  cannot  ccntroal  ^he  firil  indenture.  Thus,  ^. 

See  Durn-  ^'^s  tenant  for  ninety-nine  years,  if  he  fo  long  lived,  remainder  to 

fordvr.Lane,  truftees  to  fupport  contingent  remainders,  remainder  to  the  firft 

J  Br.  Ch.        j^^  other  fons  of  j4.  in  tail,  remainder  to  yl.  in  fee.     ^.  having 

Rep*  loo*  ...  '^ 

two  fons,  B.  and  C,  they  all  joined  in  a  leafe  and  rele;ife  of  the 

eflate  to  certain  ufes,  and  there  was  a  conveyance  to  fuffer  a  re- 
covery within  twelve  months  to  thofe  ufes  :  afterwards  they,  with 
the  heir  of  the  furviving  truHee,  joined  in  a  leafe  and  releafe  to 
make  a  tenant  to  the  pr^cipe^  in  order  to  fuffer  a  recovery  to  the 
ufes  of  the  firft  indenture;  but  before  any  recovery  was  fufFered, 

B.  the  eldefl  fon  died,  and  after  the  death  of  B.y  and  before  the 
recovery  was  fufl'ered  purfuant  to  the  above  deeds,  A.  and  C.  by 
another  deed  covenanted  to  fuffer  a  recovery  to  certain  other  ufes  \ 
and  before  the  expiration  of  the  twelve  months  fpecificd  in  the 
firfl  deed,  a  recovery  was  fuiTered.  The  queilion  was.  Whether 
the  firft  deed,  declaring  the  ufes  of  the  recovery,  and  made  by 
A.y  B.y  and  C,  fhould  Itand,  in  preference  to  that  made  by  .<^.  and 

C.  alone  ?  Lord  Hardwicke  clearly  held,  that  the  firft  deed  by  A.y 
B.y  and  C.  was  a  good  deed  to  lead  the  ufes  of  the  recovery  :  that 
M'hen  A.y  B.y  and  C,  and  the  heir  of  the  furviving  truftee,  made 
a  tenant  to  the  pnvcipey  they  pafled  a  defeafible  eftate  to  ferve  the 
ufes  of  the  firft  deed  ;  and  that  the  recovery  fufFered  within  the 
twelve  months  rendered  that  defeafible  eftate  indefeafible,  though 
one  of  the  parties  was  dead  before  the  recovery  fuiTered  :  that 
the  laft  deed  was  not  fufficient  to  alter  the  ufes  declared  by  the 
firft  deed,  becaufe  not  made  by  the  agreement  of  a/l  the  parties.] 

Comb.  429.  Where  there  is  a  deed,  and  a  /ci/I  writing  by  liufband  and  wife, 
Jones  V.  ^i^g  laft  writing,  though  not  a  deed,  amounts  to  a  fufficient  de« 
This  wilting  claration  of  ufes  upon  the  fine,  the  fine  being  levied  at  a  time 
was  only  be-  different  from  the  azt^. 

tween  the 

huiband  of  the  one  part,  and  the  wife  of  the  other  part.  But  th:  deed  W2S  between  them  and  other;;. 
"Carth.  410.  S.  C.  aSalk.  677.  S.C.  4  Mod.  261.  S.  C.  Parliament  Cafes,  143.  S.  C;  and  judg- 
ment affirmed. 

Hob.  275.         A  declaration  of  the  ufe,  either  exprefs  or  in  law,  is  fufficient ; 

cianric-        gg^  jf  ^_  covenants  with  B.  for  money  to  do  all  a£ts  which  B. 

fhall  require  for  affurance  to  B.  and  his  heirs,   and  then  levies  a 

fine  to  B.,  this  covenant  and  fine  will  give  B.  the  whole  land. 

Moor,  789.        Where  a  baftard  vi'as  feifed  of  a  manor  and  made  his  will,  by 

pi.  109^.      which  he  devifed  the  manor ;  and  after  he  made  a  feoffment  of 

chequer-        the  fame  manor  to  the  ufe  of  fuch  perfons,  and  for  fuch  eftates  as 

chamber,       he  had  declared  by  his  laft  v.ill,  bearing  date,   bfc.y  though  this 

HujTey's       ^jjs  j^q^  ^  countermanded  will.,  it  w^as  fufficient  to  declare  the  ufe 

of  the  feofTment,  and  fo  no  efcheat.  > 

It 
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It  is  not  neceflary  in  declaring  a  ufe,  if  there  be  a  tranfmu-  12  Mod. 
tation  of  pofleflion,   to   ufe   the   very  word  ufe ;  any  expreffion  ^^^- '"  "'^ 
whereby  the  mind  of  the  party  may  be  known,  that  fuch  an  one  Modey. 
fliall  have  the  land,  is  fufficient,     Fer  Holty  Ch.  J.   in  delivering 
the  opinion  of  the  court. 

4.  At  what  Time  they  may  be  declared, 

A  declaration  of  ufes  may  be  made  either  before,  or  after  the 
time  of  making  the  aflurance  j  for  a  fubfequent  declaration  may 
direft  the  ufes  of  a  precedent  aflurance  •,  and  by 

4^5  Ann.  c.  16.  §  I  5 .   it  is  enacted,  that  all  declarations  or  ere-  in  an  ejea- 

at'ions  of  ufes  or  trujls  of  any  f ties  or  comnrm  recoveries  ynariifefed  by  a  "^-''it  on  a 

deed  after  the  levying  orfuffering  thereof  f}:cll  be  as  good  in  /aw,  as  if  I^q^'^^^^I', 

the  ah  of  2(^  Car.  2.  c.  3.  for  prevention  of  jrands  or  perjuries  had  lowing  cafe 

not  been  made.  ^'^^  "deter- 

mined:—.^f. 

and  B.  his  wife  levied  a  fine,  and  four  years  afterward--  declare  the  ufes  ;  in  which  deed  are  the  words 
following,  viz.  "  All  and  every  flue  or  imes  levied,  or  to  be  levied,  fhall  be  to  the  ufes  of  this  deed." 
Holt,  Ch.  J.  delivered  the  opiniori  of  cije  courr;  tnac  the  ufes  were  Jufficier;'ly  declared  (the  jury  hav- 
ing f;)und,  that  t!ip  fine  was  levi:d  to  tti';  ules  theiein  declared).  And  that,  notulthftanding  the  ftatule 
of  frauds  and  perjuries,  a  fubfequent  deed  is  now  as  good  as  it  was  before  th?  liacute.  And  that  it  was 
doubtful,  whether  ihe  ftacute  extends  to  a/«,  becaule  they  are  not  mentioned  there,  but  only  trtijli,  yet 
that  they  took  trufts  and  ufes  to  be  the  fame,  in  refpeft  of  trufts  in  their  larger  extent,  £ic.  fo  withia 
the  ftatuts  of  ufes.     Kelt's R.ep.  733.      Euihel  v.  Eyrland. 

If  A.  covenants  to  levy  a  fine  before  fuch  a  day,  though  the  Arg.3Bul{i. 

fine  levied   differs  from   the  indejiture  in  time,  place,  quantity  of  ^>^\    J^a- 

acres,   or  in  the  perfon   that  occupied    ir ;   yet,  when   the    fine  f?'^'  ^* 

'■.  ^  ,      ^-  f.      .  tizxt  cites 

is  levied,  it  fhall  be  intended  to  be  to  the  fame  ufes  in  the  in-  2  Rep.  69. 

denture.  ^'^-  ^^°'^- 

well'scafe. 
But  it  may  in  fuch  cafe  be  averred  by  parol  to  be  to  oiber  ufes.     But,  if  the  fine  be  levied  in  all  things 
purfuant  to  the  indenture,  no  aver:Tient  can  be  but  by  writing  ;  for  in  this  cafe,  the  indenture  is  dirtciory, 
to  thef.nc,  and  in  the  other  cafe.  It  is  but  evidmce.     Cro.  Ja.  29.     Countefs  of  Rutland  v.  The  Earl  of 
Rutland. 

If  a  precedent  indenture  be  made  to  dire£l  the  ufes  of  a  fubfe-   5  Rep.  zS. 
quent  aiTurance,  it  is  but  directory  till  the  afiiirance  is  made,  and  Countefs  of 
then  the  land  is  bound,  and  the  conufor  or  recoveree  cannot  by  cafe.^"  ^ 
any  aft  of  his,  after  the  recovery  had,  charge  or  avoid  it :  but,  if  9  Rep.  lo 
the   declaration  be   fubfequent,  if  in  the  interim,    between  the  ^">&c« 
aflurance  had  and  the  declaration   of  the   ufes,  the  conufor  or  (.jj-.^ 
recoveree  fells,  gives,  or  charges  the  lands  to  others,  this  fubfe- 
quent declaration  will  not  fubvert  the  mefne  ellates,  charges,  or 
interefts,  unlefs  it  can  be  otherwife  proved,  that  by  a  certain  and 
complete  agreement  of  the  parties,  the  alTurance  was  had  and 
made  to  thefe  ufes. 

But  the  difl:in£l:ions  between  precedent  and  fubfequent  de- 
clarations will  beft  appear  from  the  confideration  of  the  following 
head,  viz. 

5.  In  what  Cafes  Averments  may  he  made  of  Ufes. 

With  regard  to  averments  it  is  to  be  obferved,  that  where  a  9  Rep.  lo, 
ufe  is  esprefled  upon  any  feofl^hient,  ^V,  there,  no  averment  fliall  i^";^nia.i's 

be  "^* 
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Gil.  Law  of 
Ufes,  6. 

1  And. 313. 
Where  the 
deed  is  not 
upon  a  va- 
luable con- 
fideiati  n,  it 
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be  received  to  prove  any  ufe  contrary  to  the  ufe  exprcfled  ;  but  in 
cafe  no  ufe  is  exprelfed  in  the  afluraiice,  there,  other  ufes  than 
what  the  law  vould  make  upon  the  afl'urance  may  be  averred,  and 
proved  to  have  been  agreed  upon,  and  the  adurance  fliall  be  to 
fuch  ufes. 

If  by  the  words  of  a  deed,  upon  a  valuable  confideratlon,  a  man 
takes  it  to  his  own  ufe,  or  to  the  ufe  of  another,  there  can  be  no 
averment  that  he  takes  it  as  a  truflee  in  any  other  manner ;  for 
there  is  fuch  a  fandlion  given  to  all  folemn  acls  of  contra£ling, 
that  they  cannot  be  conftrued  directly  contrary  to  their  own  ex- 
prefTions. 

18  looked  upon  ai  a  fiaudulent  conveyance  againd  the  truft. 

Gil.  Law  of  Thus,  if  a  feofFee   to  ufes  makes  a  feoffment  in  fee  by  deed, 

Ufes,  7.  upon  an  equitable  confideration,  to  J.  S.    and  his  heirs,  to  the 

at  common  ^^^  o^  ^^^  hcirs  cxprcfsly,  y.  S.   fliall  be  feifed  to  his   own   ufe, 

law  a  uie  though  he  had  notice  of  the  former  trull ;  for  where  the  deed  ex- 

m'ghthive  pfgfleg  the  ufe    an  implied  one  cannot  be  averred*. 

be-ii  railed      *  '  * 

bv  word,  upon  a  conveyance  that  pafTed  the  pofTefiion  by  fome  folemn  adt,  as  a  feoffment;  but,  where 
there  was  nf>  fuch  aO,  there,  it  feems,  a  deed  declaratory  of  the  ufes  svas  neced'ary  ;  for  as  a  feoffment 
which  paffed  the  cftare,  might  be  made  at  common  law,  by  parol  ;  fo  by  the  fame  reafon  might  the  ufes  of 
the  eftate  be  declared  by  paioi :  bui,  where  a  deed  was  tequifite  to  the  paffing  of  the  eftate  itlelf,  it  feems 
it  was  tequifre  for  the  ceclaration  of  the  ufes,  ai  upon  a  grant  of  rent,  or  the  like.  So  it  feems,  s  man 
could  not  covenant  to  ftjnd  feifed  to  a  ufe,  without  a  deed,  there  being  no  folemn  aft  j  but  a  bargain  and 
fale  by  parol  has  raifed  a  ufe  withour,  and  it  lus  been  held  to  do  fo  fince  the  Itatute.  In  cities  exempted 
out  of  the  (latute,  it  has  been  held,  that  if  a  fine  be  levied  cf  a  rent,  no  ufe  can  be  limited  'if  it  without 
deed  •  but  now  by  29  Car.  2.  c.  3.  all  dccl.irations  of  trufts,  other  than  fuch  as  arife  by  implication  of 
law  are  to  be  in  writing,  and  figncd  by  the  paity,  who  is  by  law  enabled  to  declaie  fuch  truif,  or  elfe  it; 
jniill  be  bv  his  lall  will  in  wriUDg.      Cilb.  Law  of  Ufes,  27c,  271. 


2  Salk.  676. 
Tregame  v. 
rieicher. 


Comb.  429. 
Jones  V. 
Worley. 


Where  the  ufes  of  a  recovery  are  declared  by  deed  precedent, 
no  new  or  other  ufe  can  be  averred  by  parol,  unlcfs  there  was  fome 
variance  between  the  deed  and  the  recovery  •,  but  in  cafe  of  a  deed 
precedent,  if  the  party  fet  up  other  ufes,  he  mud  confefs  and 
avoid  :  but,  where  they  are  by  deed  fubfequent,  new  or  other  ufes 
may  be  averred  \vithout  fhewing  the  deed,  though  there  be  no 
variance,  i^fc.  becaufe  there  was  an  intermediate  time  when  there 
jnight  be  fuch  agreement  made,  and  the  ufes  arife  by  the  recovery 
according  to  that  agreement;  and  if  a  deed  fubfequent  be  fee  up, 
the  other  may  traverfe  thofe  ufes. 

But,  where  there  is  a  variance  between  the  deed  and  the  recovery 
or  other  aflurance,  and  no  averment  of  the  ufes  can  be  made,  thef  e, 
they  mull  be  left  to  the  conftru£lion  of  law. 

There  is  a  difl'erence  likewife  with  refpecl  to  averments  between 
parties  and  ftrangers.     Thus, 

If  a  declaration  of  ufes  be  fubfequent  to  a  fine  or  recovery,  it  is 
good ;  but  there  may  be  an  averment^  that  they  were  to  oiht:r  ufes ; 
yet  with  this  difference,  that  wliere  the  declaration  is  fubfequent, 
there,  the  heir  of  the  conufor  is  ejopped  to  aver  other  ufes,  but 
Tijiranger  is  not.  But,  where  the  deed  is  precedent,  there,  neither 
the  heir  nor  the  flranger  is  eftopped  to  aver  other  ufes,  in  cafe  the 
jine  varies  i>i  any  circumflance :  but,  if  the  fine  was  levied  purfiiant 
to  the  deed,  no  proof  vvhatfcever,  either  by  wiitipg  or  parol,  ihall 

be 
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be  admitted,  that  the  fine  was  to  other  ufes,  than  what  are  con- 
tained in  the  deed,  that  being  an  eftoppel  to  thft  parties.  Per 
Holt,  Ch.]. 

It  has  been  held,  that  a  deed  of  n^^s  precedent  to  a  recovery,  may  Dy.  307.  b. 
be  explained  by  a  Attd  fiibfequent,  as  in  the  following  inftance —  P'-?'-  Va- 
Feme,  before  the  27  H.  8.  of  ufes,  being  feifed  of  land,  fufFered  a  *'''°'^'' "'"'=• 
common  recovery,  and  intending  to  marry  A.  B.,  (he,  before  the 
marriage,  declared  by  indenture  that  the  feoffees  (hould  be  feifed 
to  the  ufe  of  herfelf  and  A.  B.,  whom  flie  intended   to   marry,  and 
their  heirs.     The  feoffees  executed  an  eftate  after  the  marriage  to 
the  hufband  and  wife,  and  their  heirs  in  fee,  without  any  ufe  ex- 
preffed.     Afterwards  the  baron  and  feme  by  other  indenture  declared^ 
that  the  Jirjl  indenture  luas  mijlaken ;   for  that  \X.  Jhoiild  have  been  to 
the  heirs  of  their  tivo  bodies,  and  for  default  to  the  heirs  of  the  luife. 
And  they  covenant,  bargain,  and  agree,  to flnnd feifed  to  the  uje  of 
themfelves  in  fpecial  tail,  and  after,  to  the  right  heirs  of  the  wife  ; 
and  the  hulband  covenanted,  if  the  wife  died  without  iffue,  during 
his  life,  that  he  would  execute  an  eftate  accordingly.     The  wife 
died  without  iffue,   and  after  the  ftatute  of  ufes  the  baron  died 
feifed  ;  and  it  was  held,  that  thefrf  indenture  was  correEled  by  the 
feco?idi  and  the  firft  ufe  is  fufficiently  altered  without  eftate  exe-  ' 
cuted,  and  the  confiderations  are  reafonable  and  fufficient,  and  ad- 
judged for  the  heir  of  the  wife. 

A  confideration  which  ftands  with  the  deed  and  not  repugnant  7  Rep.  40. 
to  it,  may  be  averred.  Eedei'scaft. 

It  now  remains  to  confider, 

2.  Thofe  Conveyances  which  raife  Ufes  without  Tranfmutation 
of  Poffeffion,  fuch  as, 

i.  Covenants  to  f and  feifed  to  Ufes.     And,  2.  Of  Bargain  and  Bale  ^ 
I .   Covenants  to  ft  and  feifed  to  Ufes. 

This  conveyance  not  having  been  hitherto  treated  of.  It  will  be 
r.eceffary  to  inquire  more  fully  into  its  nature  and  effeft. 

I'he  original  of  it  was  in  this  manner.     Before  27  H,  8.  when  Gil  Law  of 
any  man  covenanted  to  ftand  feifed  to  the  ufe  of  another,  the  Ufes,  j  10. 
remedy  was  two-fold. 

Firft,  By  aftion  at  common  law  upon  the  covenant,  and  there-  jd.  il>:d. 
by  damages  only  were  recovered. 

Secondly,  In  Chancery ;  and  there  the  remedy  arofe  thus : — 
When  any  man  covenants  to  do  a  thing,  the  party  is  firft  bound  in 
confcience  to  perform  the  thing  itfelf  j  and  if  that  cannot  be,  then 
to  render  damages  for  not  doing  it ;  therefore  the  Chancery  that 
examines  the  confcience  of  men's  adllons  requires  a  fpecifick  per- 
formance of  the  thing  itfelf,  where  it  can  be  had  :  but  the  com- 
mon law  could  not  carry  this  covenant  fo  far  without  offering 
violence  to  its  own  rules  ;  for  the  common  law  requires  livery  ; 
and  to  allow  an  aftion  for  a  fpecifick  performance  makes  the  agree- 
ment binding  without  it ;  but  by  the  27  IL  3.  thefe  ufes  are  exe- 
cuted, 
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cuted,  nnd  therefore  no  a6libn  lies ;  for  there  can  be  no  com^ 
phiint  for  not  transferring  the  thing,  when  the  ftatute  transfers  it 
to  the  party  himfelf. 

For  the  more  clear  underflanding  of  the  nature  and  efFe£l  of 
this  aflurance,  we  will  confider, 

1.  Who  may  covenant  to  (land  feifed,  and  to  whom. 

2.  What  confideration  is  necefTary  to  a  covenant  to  {land  feifed, 
and  how  far  it  extends. 

3.  By  what  woids  a  man  may  covenant  to  fland  feifed, 

4.  The  effect  of  a  covenant  to  fland  feifed. 

I.   IVho  may  covenant  to  jland fei/ed,  and  to  n.vhom. 

Poph.  72.  The  king  cannot  be  feifed  to  a  ufe,   becaufe  there  is  no  means 

Dillon  V.  to  compel  him  to  perform  ;  for  the  Chancery  has  only  a  delegated 

Hard^les  powcr  from  the  king  over  the  confciences  of  his  fubjedls  ;  and  the 

Pawieu  V.  king,  who  is  the  univerfal  judge  of  property,  ought  to  be  perfectly 

Attorney  indifferent,  and  not  take  upon  him  the  particular  defence  of  any 

General.  y       n.    ,.  ^      n. 

I  Roll.  Rep.  "^^"  ^  eltate,  as  a  truitee. 

352.  Cooper  V.  Franklin  and  another.  But  fee  Vern.  439.  ^^r  Maimer  of  the  Rolls,  in  cafe  of  Ld.  Kil- 
dare  v.  Eu(hce,  relating  to  the  Irifli  forfeiiurcs,  where  he  fays,  he  takes  the  king  to  be  in  nature  of  a 
truftce,  notwithftanding  the  general  received  opinion  to  the. contrary. 

The  king  cannot  be  feifed  to  a  ufe,  becaufe  he  cannot  be  obliged  to  execute  the  po.Teflion  to  the  ufe 
by  a  fubpoena,  fince  if  he  difobeys  he  cannot  be  compeiled  to  obedience  by  iiriprifonment.  Jenk.  195. 
pi.  I.  [Tl.'  king  cannot  be  feifed  to  a  ufe  j  no,  not  where  he  taketh  in  his  natural  bociy,  and  to  fdme 

purpofe  as  a  common  perfon  ;  and  therefore  if  land  be  given  to  the  king,  and  "J.  D>  pour  termi  de  leur 
•vies,  this  ufe  is  void  for  a  moiety.  Bac.  Ufes,  56.  Like  law  is,  if  the  king  be  feifed  of  land  in  the  right 
of  his  duchy  of  Lancafter,  and  covenant  by  his  letters  patent  under  the  duchy  feal  to  ftand  feifed  to  the  ufe 
of  his  fon,  nothing  pafi'eth.  Li.  57.  Like  law,  if  King  Richard  the  Third,  whD  was  feoftce  to  divers  ufes 
before  he  took  upon  him  the  crov.-n,  had,  after  he  was  king,  by  his  letters  [  aent  granted  the  land  over,  the 
ufes  had  not  been  renewed.  Id.  ibid.  The  king  {hall  not  (tand  feifed  to  a  ufe,  for  all  the  lands  he  is 
feifed  of,  he  is  feifed  injure  corome  for  the  maintenance  and  fupport  of  his  crown  and  dignity,  and  the 
well-government  of  the  commonwealth,  which  is  a  ufe  the  law  defigncd  him  frimitus,  and,  confequently, 
i  t  is  exclufive  of  all  other  ufes.  Neither  can  it  be  imagined  that  the  king  ihnuid  in  point  of  honour  liand 
feifed  of  lands  only  to  the  bsnefit  and  advantage  of  aiio;her,  and  fo  be  a  fort  of  bailiff  to  him.  Gilb. 
Ufe«,   170,  171.] 

Ld.  Bacon  The  queen  (fpeaking  not  of  an  imperial  queen,  but  by  marriage) 
onthe  Sta.    cannot  be  feifed  to  a  ufe  ;  for  though  fhe  be  a  body  enabled   to 

tute  of  ■  '-'  •'     , 

Ufes,  347.  grant  and  purchafe  without  the  king,  yet,  in  regard  to  the  govern- 
ment and  interefl  the  king  hath  in  her  pofTefhon,  flie  cannot  be 
feifed  to  a  ufe. 
Gil.  Law  of  Bodies  politick  are  not  capable  of  a  ufe  or  trufl,  becaufe  they 
1  Re'p^iia.  ^^^  bodies  framed  at  the  will  of  the  king,  and  are  no  further  capa- 
Pop.  72.  ble  than  he  wills  them  ;  and  it  is  his  will  that  they  (hould  purchafe 
[{a)  i3ut  fQf  ^YxQ  common  benefit,  and  for  the  ends  of  their  creation,  and 
tick  may  be  ^-^^  ^^^^  they  fhould  takc  any  thing  in  trufl  for  others.  Befides, 
trurtee;,  and  being  incorporate,  the  Chancery  had  no  procefs  on  the  perfons  to 
in  fuch  cafe    compel  them  to  difcharge  their  truft  (a). 

are  confider-  '^  o  \    J 

ed  in  a  court  of  equity  as  individuals.     Mayor,  &c.  of  Coventry  v.  the  Attorney  General,  2  Br.  P.  C. 

236.  2  Vez.  junr.  46.] 

Gil.  Law  of  Aliens,  and  perfons  attainted,  are  not  capable  of  a  ufe,  for 
T^Re'  ^iir    '^^^^  ^^'^  ^"^^^  ^°'-  "°  ^n^n's  benefit  but  the  king's. 

Pop.  72.  The  king  fliall  have  the  ufe  of  an  alien,  becaufe  as  his  allegia.nce  is  temporary,  fo  ought  his 
froperty  to  be.     All.  15  and  16.     Sty/40.      Gil.  Law  of  Ufes,  43. 

1  Rep.  122.  A  dlffeifor,  abator,  or  intruder,  cannot  be  feifed  to  a  ufe,  for 
a  139.  b.       they  take  it  under  no  trufl,  but  d^efeat  the  eftate  to  which  the  trufl 

was 
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was  fubjoined  ;  and  the  Chancery  had  no  power  to  try  the  right  of 
inheritance  between  them,  for  the  right  of  that  title  is  triable  only 
at  common  law.  But,  if  he  who  has  the  ufe  exhibits  a  bill  againft: 
the  feoffee  to  a  ufe,  the  Chancery  will  order  him  to  try  the  title 
^ith  the  difleifor  at  common  law. 

A  lord  by  efcheat  fhiiU  not  be  feifed  to  a  ufe,   becaufe  he  is  in  j  Rep,  122. 
by  a  title  paramount,  and  feifed  of  an  eftate  antecedent  to  that  to  a.Bro.Fcoff. 
which  the  ufe  is  annexed.     Lord  of  a  villain,  a  lord  that  enters  ^^ 
for  mortmain,  or  recovers  by  cejfnvlty   or   a  tenant  by  the  curtefy 
cannot  be  feifed  to  a  ufe,  for  they  claim  by  the  general  laws  and 
ftatutes  of  the  kingdom,   which  the  Chancery  has  no  power  to 
aher,  and  do  not  take  as  fubftitutes  under  thofe  private  contra£ls, 
to  which  trufts  are  annexed,  and  fo  cannot  be  puniflied  as  corrupt 
breakers  of  that  truft  which  they  never  undertook. 

Tenant  in  tail  cannot  covenant  to  (land  feifed  fo  as  to  change  Cro.  J.  400, 
a  ufe,  unlefs  during  his  own  life.  ^°°Pf^.'^* 

'  o  Franklin. 

Het.  no.  Brnmfield's  cafe  None  can  he  feifed  to  the  ufe  of  another,  but  fuch  as  can  execute  an 
ellate  according  to  the  diredticns  oi  ceJJui  que  ufe,  which  tenant  in  tail  cannot ;  for  it  was  the  intent  of 
the  ftatute  (/<?  Jonis  that  he  /hould  ha^'e  the  lands  and  the  profits  of  them  ;  and  if  he  fhould  execute  an 
eftate  to  a  ufe,  his  ilfue  would  be  entitled  to  their  formedcn.  Br  Fei  ff.  al  Ufes,  pi.  40.  2  Roll.  Abr. 
780.  I  Inft.  19.  b.  Cil.  Law  of  Ul'es,  it.  and  205,  S^Q.  [Whether  tenant  in  tail  can  ftand  feifed 
to  a  ufe,  has  been  'uex'ata  qvfffi'.o,  and  indeed  does  not  appear  to  be  quite  fettled  even  at  this  time.  Oti 
the  one  hand,  Lord  Coke,  (Co.  Litt.  19.  b.  2  Co.  7S.  a.)  SirG.Crok^,  (Cro.  Ja. 400,  40T.)  Bul- 
llrode,  (i  Buillr.  1S6.)  Sir  F.  Moore,  (Maore,  S48.)  and  R.o!le,  (1  Ro.  Rep.  384.  2  Ro.  Abr.  7S0.) 
exprefsly  tell  us,  that  it  was  fettled  in  tn'e  cafe  of  Cooper  and  Franklyn,  that  a  tenant  in  tail  neither  before 
nor Jtnce  the  ftatute  could  ftand  feifed  to  the  ufe  of  another  perfon,  exprefsly,  or  impliedly.  Whilft  on 
the  other  hand,  Godbolt  diredtly  afTerrs,  th.it  the  cafe  of  Cooper  and  Franklyn  was  deternilned  quile  the 
contrary,  viz.  that  a  tenant  in  tail  ciuld  ftand  feifed  to  an  r.rAr^i  ir/e,  though  not  to  an  implied  one, 
(Gcdb.  269).  And  Lord  Bacon,  in  his  Reading  on  the  Statute  of  Ut  -s,  gives  it  as  his  decided  opinion, 
that  a  tenant  in  'ail  may  ftand  feifed  tc  an  erp-efs  uj'e  fince  the  ftatute  ;  for  the  ftatute,  fays  he,  does  not 
fave  die  riglit  of  tenant  in  tail  ;  and  the  reafon  why  a  contrary  conftruiSion  was  had  before  the  ftalu'e," 
was,  becaufe  the  right  of  tenant  in  tail  was  exprefsly  faved  by  i  R.  3.  c.  i.  (Bac.  Ufes,  57.)  Of 
this  opinitn  fe.m  alfo  Perkins,  (Perk.  ^  534.  537.)  Manwocd  in  Waifingham's  cafe,  (Flowd.  55S') 
'and  Dyer,  (Dy.3ii.b.  312.  a.)  and  Mr.  Sanders  inclines  to  the  fame  opinion,  in  his  Eilay  on  the 
Nature  and  Laws  of  Ufes  and  Trufts,   (Sand.  144,  145,  &:c.J 

If  tenant  in  tail  by  Indenture,  on  confideration  of  marriage,  co-  Per  cur. 
venants  with  another  that  A.  and  B.  fliall  be  feifed  to  his  ufe  for  ^^^-  ''■^' 

ri-i-r  ir  i-.  r  i  r  r    ^   •       r  1     Brom.fieJd  S 

term  or  his  lite,  and  alter  his  deceaie  to  the  ule  ot  his  Ion   and  caie. 
heir  apparent ;  by  this  covenant  there  is  no  ufe  changed,  unlefs 
only  during  the  life  of  tenant  in  tail. 

So,  if  tenant  in  tail  covenants  to  fcand  feifed  to  the  ufe  of  him-  Cro.EIlz. 
felf  for  life,  remainder  to  his  eldefl:  fon  in  tail ;  fince  he  had  only  ?95-    Bed- 
the  power  of  difpofing  of  an  eftate  for  life   by  the  ftatute  de  donis  |."^g^^ 
which  he  hath  not  pafled  out  of  himfelf,  it  is  Hill  in  him  as  it  was 
before  ;  and  the  remainder  is  void  in  its  creation,  and  therefore  can 
be  no  execution  of  it,  for  the  execution  muft  be  immediate  by  the 
ftatute  of  ufes;  and  therefore   a  fine   aftervi'ards  levied  cannot 
help  it. 

But,  if  tenant  in  tail  covenants  to  ftand  feifed  (a)  to   the  ufe  2  Saik  6zo, 
of  A.  and  his  heirs,  or  to   the  ufe  oi  A.  for  life  (<^),  remainder  MachiU. 
to  B,  in  fee;  the  covenant  is  not  void,  but  puts  the  eftate  out  (a)Theci). 
of  the  covenantor.     Per  Holt^  Ch.  J.  in  delivering  the  opinion  of  venant  is 
the  court.  e^°^  '"J  , 

palies  a  bale 
fee  to  A.  Per  Holt,  Ch.  J.  Comyns's  Rep.  !2'.  pi.  S4.  S.  C.  [Stapilton  v.  Sfapilton,  i  Atk.  8. 
S.  P.     GgoarJj^hc  V.  Mead,  3  Burr.  i703'    S.P.J        (i)  And  the  remainder  is  good,  though  the 

tenant 


96 


tlftiff  and  CrufiiS. 


tenant  in  tail  dies  during  the  life  of  ^-j  until  it  is  avoided  by  the  ifl'ue.  Comyns's  Rep.  izi.  Per 
Holt,  Ch.  J.   in  S.  C. 

aSaik.  620.  Yet,  if  tenant  in  tail  covenants  to  (land  feifed  to  the  ufe  oi  A- 
Machil  V.      j^yjjj  j^jg  heirs  after  his  death,  it  is  void. 

Clark.  ' 

7  Mod.  afi.    S.  C.  &  P.   becaufe  it  is  to  commcr.ce  at  a  time  when  the  right  of  the  eftate  out  of  which 

i:  would  illuc,  is  in  another  perlon  by  a  title  paramount  the  conveyance,  viz.  perfunnam  donl. 

aSaik.  6io.  So,  if  tenant  in  tail  covenants  to  {land  feifed  to  the  ufe  of  him- 
Machil  V.      f^if  {qj.  ]jfj.    remainder  to  J.  S.  and  his  heirs,  it  is  void  ;  for  the 

Clark  .  *^  .  . 

7  vjod.iSto  remainder  is  to  take  efre6l  after  his  death,  when  hy  his  death  the 
a8.  S.c  ac-  title  of  his  ilfue  commences  ;  and  the  covenant,  as  to  the  eftate  for 
cordmgiy.      jj^g  jq  himfclf,  is  void  in  tliis  cafe,  becaufe  there  is  no  tranfmuta- 

tion  of  polTcllion.     Such  a  covenant  is  in  any  cafe  good  only  in 

refpeft  of  the  remp.inders ;  and  fince  the  remainders  are  void,  the 

covenant  and  the  firft  eftate  are  likewifc  void. 
Jenk.  195.        Likewife  a  tenant  for  years,  fince  the  ftatute  of  ufes,  cannot  be 
P'*  ^'  feifed  to  any  ufe  ;  for  a  tenant  for  years  has  only  a  poileflion,  and 

not  a  feifin  which  the  ftatute  requires. 
Hard.  469.  But  a  tenant  in  dower  may  be  feifed  to  a  ufe,  for  a  tenant  In 
C0.Lit.239.  dower  claims  by  the  marri.ige  agreement,  and  a  fufEcient  provifion 
contra.'  ^^^  ^^  made  for  her  by  law,  which  is  a  third  part  of  her  hufband's 
Er.  F.  to  eftate  ;  and  fince  a  private  contracl  is  the  original  of  her  title,  fhc 
Ufes  33S.  continues  the  eftate  of  her  huihand  as  he  purchafed  it,  and  under 
this  point  we  ^^^  fame  truft  and  agreement. 

find  feveral  contradiflory  opinions  in  the  books.  Some  fay  that  tenant  in  dower  claims  in  iht  per,  that 
is,  by  or  froin  hcrhuTijaiid  5  according  to  others,  /he  is  in,  in  the  f-cj},  and  claims  by  difpofition  of  law, 
and  does  not  come  in  by  privity  of  eiiate.  Therefore  ^«.  j  and  confult  the  authorities  in  the  margin  j 
and  fee  farther,  Giib.  Law  of  Ufes,  pi.  ji.  and  171. 

Hard.  46S.  An  occupant  alfo  may  be  feifed  to  a  ufe,  for  an  occupant  con- 
ButfeeBro.  tinues  the  eftate  of  tenant  for  life,  as  his  fubftitute,  and  fo  mufl: 

Feoff,  to  ,      .  ,      ,      ,  .  ' 

Ufes3j8.  a.  ^^ke  It  as  he  had  it. 

f.  10.  centra. 

3  Lev.  306.  It  is  a  rule,  that  a  man  cannot  covenant  that  another  fliall  ftand 
Barrington  fj^Jfed  of  lauds  whereof  the  feifin  is  in  himfelf,  for  this  will  not 
raife  any  ufe,  but  will  ftand  merely  on  covenant.  Thus,  where 
j^.  feifed  in  fee,  in  confideration  of  the  marriage  of  J?,  his  fon,  and 
a  marriage  portion,  covenanted  to  levy  a  fine  to  B.y  and  that  B* 
ihould  ftand  feifed  to  the  ufe  of  A.  the  father,  and  his  heirs,  till 
the  marriage  had,  and  after  to  -S.'s  own  ufe  in  tail,  with  divers 
remainders  over ;  and  A.  covenanted  in  the  fame  deed,  that  he 
was  feifed  in  fee,  and  fo  fhould  be  till  the  ufe  vefted  in  B.  the  fon  ; 
it  was  refolved  by  Powell  and  RoohfiDy,  J.  the  only  judges  then  in 
court,  that  A.  could  not  covenant  that  the  fon  fhould  ftand  feifed 
of  lands  whereof  the  father  is  feifed  -,  and  the  fubfequent  covenant 
•was  intended  againft  incumbrances  only,  as  is  ufual  in  fuch  cafes, 
and  not  to  raife  any  ufe. 

2.  What  Confideration  is  necejjary  to  a  Co'ver.ant  to  Jl  and  feifed ^  and  hota 
far  it  extends. 

Cart.  143.  It  has  been  already  fnewn,  that  on  thofe  conveyances  by  which 
Garnifnv.     yf,g  gj.^  xzxis^  by  tranfmutation,  no  confideration  is  necefTary; 

but 
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but  conveyances  by  covenant  to  Hand  felfed,    or    by  way  of  {a)  Confi, 
bargain  and  fale,  will  not  operate  to  ufes  without  a  confider-  derations  to 

„^: /    >  raiie  ufes  are 

^i^On(a).  ^  ^  threefold,  a. 

confideiations  of  blood  or  of  marriage,  (whiA,  as  will  be  fliewn,  are  good  confideratlons  on  covenants  to 
ftand  feifed,)  and  con fi deration  of  nioney,  vyhich  is  the  only  good  conlideraiion  on  a  bargain  and  fale* 
See  title  Bargain  and  Sale.  Letter  (D). 

Ld.  Bacon  lays,  there  is  no  reafon  in  the  law  why  a  deed  ihould  not  raife  a  ufe  without  any  confider-o 
ation.  But  he  adds,  that  it  is  a  reafon  of  Chancery,  becaufc  no  court  of  confcience  will  enfoice  donum 
gratu'itum.  But,  where  money  is  paid  whereby  a  man's  fortune  is  Icdened,  or,  v.'here  it  is  for  the 
eftabli/hinent  of  his  family,  then  it  is  good  in  Chancery.  Ld.  Bacon's  Read,  on  Stat,  of  Ufes, 
310,  &c, 

With  refpedi:  to  covenants  to  (land  feifed,  confiderations  of 
blood  or  of  marriage  are  good  confideratrons  to  raife  ufes. 

And,    I.  Of  confideration  of  blood.     If  a  man  parts  with  any  Gil.  Law  of 
lands  in  advancement  of  his  iflue,  and  to  provide  for  the  contin-  J:J^"»  47* 
gencies  and  necefTary  fettlements  of  his  family,  it  is  fit  the  Chan^  GaniiA  v' 
eery  (hould  make  them  good  conveyances,  though  they  want  the  Wentworth, 
ceremonies  of  law ;  for  it  is  the  defign  and  intent  of  the  court  of 
equity  to  mitigate  the  feverities  of  law,  fo  as  they  may  beft  comply 
with  the  peace  of  families ;  for  their  eftablifhment  is  part  of  the 
nature  and  end  of  government. 

Therefore  if  a  man,  in  confideration  of  natural  love  and  affec-  ij.  ihid. 
tion,  covenants  to  Hand  feil'ed  to  the  ufe  of  his  fon  or  brother,  this 
is  a  good  u(c. 

A  confideration  of  natural  affeftion  exprelTed  to  one  child  will,  a  Roll.  Abr. 
by  conftrudlian  of  law,  be  extended  to  others.     Thus,  if  a  man,  7^^>  7S3. 
having  ifTue  three  fons,  covena.Tts  in  confideration  of  natural  afFec-  Bond  and 
tion  to  the  eldeft  fon,  to  ftand  feifed  of  certain  land  to  the  ufe  of  Edmonds  j 
himfelf  for  life,  and  after  to  his  eldeft  fon,  and  the  heirs  male  of  ^^  ""'»"• 
his  body ;  and  for  default  of  fuch  ifl!ue,  to  the  ufe  of  his  fecond 
fon,  and  the  heirs  male  of  his  body ;  and  for  ilefault  of  fuch  iflue, 
to  the  ufe  of  the  third  fon,  l^c;  this  is  a  good  confideration  to 
raife  the  ufe  to  his  younger  fons  ;  for  though  the  confideration  of 
natural  affedion  be  limited  only  to  the  eldeft,  yet  this  is  equal  to 
all  the  fons,  and  therefore  the  law  will  fupply  it  without  expref- 
fion ;  for  if  nothing  had  been  expreffed,  it  had  been  a  good  con- 
fideration by  implication  of  law. 

The  confideration  of  natural  affe£lion  is  good  likewife  to  raife  Plow.  Rep* 
an  ufe  to  children  unborn.     Thus,  confideration  of  affeftion  to  .3°3-  Shar- 
the  heirs  male  of  the  covenantor  which  he  fhould  beget  on  the  v".\ttotton.* 
body  of  A.  his  wife,  is  a  good  confideration  to  raife  a  ufe  by  way 
of  covenant  to  the  laid  heirs  of  his  body,  for  every  one  is  bound 
in  nature  to  provide  for  his  children. 

So,  for  advancement  of  his  heirs  male,  a  man  may  covenant  to  7Rep.i3.b. 
ftand  feifed  to  the  ufe  of  himfelf  and  the  heirs  male  of  his  body;  C^*-  ^O^ 
and  thus  ftiall  raife  a  good  eftate-tail ;  for  though  all  the  eftate-  cafel^'^The 
tail  is  in  himfelf,  yet  this  is  for  the  benefit  of  the  heir  male  though  reafon  is,  foe 
it  is  infuturoi  ^"d  not  in  prafentiy  for  none  can  know  who  {hall  be  -^^^  ^  ^-^^ 
his  heir  ;  iox  folus  Deus  facithccredes.  TfteXat'^ 

continues  in  him,  though  he  cannot  fake  a  fee  as  dt  novo  when  he  has  the  old  one  in  him.     Gilb,  Lav» 
of  Ufes,  20^. 

But,  if  a  man  in  confideration  of  his  care  and  love  which  he  a  Roll.Abr. 
bears  to  J.  -S,,  called,  named,  and  t'ej>uted  ont  of  his  fons,  (where  d^^^  ^^^ 
yoj..VIL  H  he 
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pl.  16.  he  was  his  baftard  fon,)  covenants  to  fland  feifed  to  the  uTe  of 
"Worfeiey's     ^j^g  f^jj  J  g    jj^jg  jg  f,Q  good  confideration  to  ralfe  any  ufe. 

cafe.     The  J  ^  o  / 

reafon  is,  for  that  in  law  he  is  not  fuppofeJ  to  be  of  the  blond  of  his  father,  but  is  confidcred  as  a  mrrs 
ftranger,  for  whom  no  one  is  piefumed  to  hjve  a  naiu  ai  afteiflr  n.  See  the  cafe  iaft  mentioned,  and  fee 
Gil.  Law  of  Ufes, <}.8  and  106.  But  abjllard  may  take  by  fe-.fJment,  though  not  by  covenant  to  Hani 
feifed  in  cunAJencion  of  natural  affediion,  i  Leo.  1(^7.     Lord  Pagett's  cafe. 

zRoU.Abr.  So  llkewife,  if  a  man  covenants,  in  confideration  of  blood  and 
^ran^^t^n*"  of  the  marriage  of  his  baftard  daughter,  to  ftand  feifed  to  the  ufe 
and  Gerard,  of  the  baftard  daughter,  this  is  not  a  good  confideration  to  raife  a 
But,  if  a       ufe,  becaufe  in  the  law  fte  is  not  his  daughter,  hntfilia  populi. 

man  cove- 

j)ant>,  in  confideration  of  natuai  love  and  af^eflion,  blood  and  marriage  of  his  badard  daughter,  to  levy 
a  fine,  and  that  the  conufee  (hall  ftand  feifed  to  the  ufe  of  the  bailard  daughter,  though  this  be  not  a 
fufficient  confioeration  to  laife  a  ufe  upon  a  covenant,  yet  it  is  expreflive  of  the  intent  of  the  party,  and 
therefore  fhall  feive  ai  a  futiicient  declaration  of  a  ufe  upon  the  rine,  wrhcrc  iheie  nceJs  no  confideration, 
Gilb.  Law  of  Ufes,  zcy. 

Roii.Abr.  Fraternal  love,  and  continuance  of  the  land  in  fuch  of  the 
73 1|.  cites  bIiX)d  of  the  covenantor,  is  a  good  confideratioi)  to  raife  a  ufe  by 
Sh'erand'  ^"^^X  ^^  covenant;  for  this  is  a  confideration  of  blood,  and  the 
Pled  V.  brother  is  one  of  the  next  degrees  after  his  parents  and  children, 
Strauon.]     ^^d  they  who  are  next  in  blood ,  are  next  in  love,  by  intendment 

of  the  law. 
2R0II.  Abr.  Thus,  if  A.  by  indenture  made  between  him  of  the  one  part, 
7^83.  S.  C.  and  B.  his  brother,  (naming  him  fo  in  the  deed)  and  C.  and  D. 
CIO.  by'the  ^^^°  ^'"^  ftrangers  to  him,  in  confideration  of  love  and  afFedlion 
name  of  which  he  bears  towards  his  wife  and  children,  and  for  their  main- 
R\n^'*^  tenance  and  ftay  of  living,  and  to  the  intent  to  fettle  his  land  in 
s.  c.  Sir  ^•^s  name  and  blood,  covenants  with  the  faid  B.,  C,  and  D.  to 
Wm.  Jo.  ftand  feifed  to  the  ufe  of  himfelf  for  life,  and  after  to  his  wife  for 
418.  by  the    jjfg^  jjjj^  jjfjj^j,  jQ  ^j^g  ^^jj  ^^  Q^  ^j^jj  £)_^  ^^^  their  heirs  upon 

GermsnT.    truft,  that  they  ftiould  make  fucli  ufes  as  he  himfelf  fliall  appoint, 
Rifley.         and  after  to  raife  portions  for  his  children,  and  after  to  G.  his  fe- 
rond  fon  in  tail,  Isfc.  though  no  ufe  can  arife  by  this  indenture  to 
C.  and  Z).,  who  are  ftrangers  to  the  confideration  of  blood,  and  fo 
this  is  void  as  to  them  ;  yet  the  ufe  fiiall  arife  for  all  to  B.  who  is 
his  brother,  and  fo  named  in  the  deed,  which  is  within  the  con- 
fideration.    Trln.   14  Car,     This  was  a  fpecial  verdi£l  between 
Fo>:  and   JFikocks,  and  argued  at  bar,  but  it  abated  by  death. 
And  after  upon  a  new  fpecial  verdi£l  between  Smith  and  Bujbiey  it 
was  adjudged />^r  curiam,  that  the  ufe  fliall  well  arife  to  B.  to  per- 
form the  trufts  fpecified  in  tJie  indenture. 
2  Roll.  Abr.       But  confideration  of  ancient  acquaintance,  or  of  being  chamber 
7*3'  fellows,  or  entire  friends,  (liall  not  raife  any  ufe.     Agreed  per  cur. 

between  IVard  and  Tudditighavi. 
-Roii.Abr.       Alfo,  if  a  man,  in  confideration  that  B.  was  bound  in  a  re- 
783.  ad-       cocnizance  for  him,  bargains  and  fells  land  to  the  other,  that  is 

judged  oe-  f  J  '  ** 

twcen  Ward   nOt  gOOd. 
and  Lumbard. 

lenk  8  Neither  will  the  confideration  of  a  furname  raife  a  ufe,  as  was 

pl.  60.  refolved   in  Sir  Chrijlopher  Hatton^  cafe,  who  had  a  fifter's  fon 

called  Neiuporty  and  in  confideration  of  his  changing  his  name  to 
Hattotiyhc  covenants  by  deed  to  raife  a  ufe  to  him,  this  confider- 
ation was  adjudged  not  fuHicient  to  raife  a  ufe. 

2.  With 
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■2.  With  refpecl  to  confiderations  of  marriage— A  man  may 
Covenant  to  fland  feifed  t©  the  ufe  of  ■/^.  his  wife,  and  the  con- 
fideration  that  fhe  is  his  wife  will  raife  a  good  eilate  to  her,  for 
this  Is  a  good  confideration  in  law. 

Thus,  if  in  an  indenture  between  A.  and  his  wife  of  the  firfl  part,  7  Rep.  40, 
and  B.  their  fon  of  the  fecond  part,  and  C.  their  fon  of  the  third  Eedeii'st^is, 
part,  the  faid  ^.  in  confideration  of  natural  afFe6llon  and  paternal 
love  which  he  has  to  his  faid  fons,  and  for  their  better  advance- 
ment, and  to  the  intent  that  the  lands  fliould  continue  in  his  name 
and  blood,  covenants  to  (land  feifed  to  the  ufe  of  himfelf  for  life,  the 
remainder  to  his  faid  wife  for  life,  the  remainder  to  his  faid  fons ; 
here,  the  ufe  limited  to  the  wife  Imports  a  confideration  of  itfelf. 

Likewife  a  man  may  covenant  to  ftand  feifed  to  the  ufe  of  ^.  P'o"'-  Rep., 
the  wife  of  his  brother.  In  confideration  that  fhe  is  the  wife  of  his  '^°'^'  ^^'*^' 
brother,  and  this  fnall  raife  a  good  eftate  to  her  •,  for  the  love  which  strotton! 
he  bears  towards  his  brother,  extends  in  his  right  to  his  wife. 

So  alfo,  the  confideration  of  marriage  ts  be  had,  will  raife  a  Sid.  83.  in 
ufe,  becaufe  the  prefent  eftate  Is  to  the  baron,  and  what  is  limit-  ^^^^°^  ^'^" 
ed  to  the  feme,  is  only  a  remainder;  per  Tivifden^  J.  Br'utr.dge. 

Likewife,  if  a  man  covenants  in  confideration  of  natural  love  2R0II.  Abr. 
and  affe£lion  to  his  fon,  to  fland  feifed  to  the  ufe  of  his  fon  for  78^.  be- 
llfe,  the  remainder  to  fuch  wife  as  the  fon  fnall  afterwards  have  andwinfton, 
for  life,  the  remainder  to  the  firft  fon  of  the  fon  and  wife  begot-  Noy,  uz. 
ten,  l2^c.;  though  the  wife  be  a  ftranger  to  the  confideration,  (ad-  ^•^•.  T'^^ 
mitting  It,)  yet  the  eftate  limited  to  her  Is  well  ralfed  for  the  fub-  Intlie^oh-" 
fequent  eftate,  which  is  within  the  confideration.  fideration, 

hecaufe  the 
covenantor  intended  the  advancement  of  his  pofterity,  and  without  a  wife,  tliefon  cannot  have  a  lawful 
pofterity. 

But,  if  a  man,  In  confideration  that  B.  (hall  marry  his  daughter.  Plow.  Rep. 
covenants  to  ftand  feifed  to  the  ufe  of  B.  and  his  daughter,  the  307-   Shar- 
remalnder  to  C,  this  is  a  void  remainder  to  C,  becaufe  he  is  a  scrotcon. 
ftranger  to  the  confideration. 

It  is  to  be  obferved  farther  Vv'Ith  regard  to  the  extent  of  thefe  Ow.  ?5.  in 
confiderations,  that  if  a  man  covenants  upon  confideration  to  be  1^^''%^; 
feifed  to  the  ufe  of  himfelf  for  life,  and  after  to  the  ufe  of  his  fon  j    ^'  =•  -^  • 
but  he  fays  farther,  that  his  meaning  is,  that  his  wife  (hall  h.ave  it 
for  her  life  ;  perPeriam,  j, — This  Is  not  a  void  claufe  but  good  to 
the  wife. 

So  alfo,  where  A.  In  confideration  of  love,  and  for  fettling  Cro.ja.rSo. 
the  land  in  his  name  and  blood  to  his  eldeft  fon,  covenants  to  con-  P'-  ly-Crois 
vey  before  Eafter  in  truft  for  himfelf  for  life,  remainder  fo  B.  his  diuh."'^"* 
eldeft  fon  In  tail,  ^c.  and  alfo  covenants  to  ftand  feifed  from  and 
after  Eajier,  cf  fo  much  of  the  faid  lands  as  fliould  not  be  fufli- 
ciently  conveyed,  to  the  faid  feveral  ufes,  intents,  and  purpofes, 
and  no  aflurances  were  made  before  Eajier ;  In  was  refolved,  that 
the  ufes  and  eftate  ralfed  by  this  covenant  being  in  confideration 
of  love  to  his  fon,  ^c.  (no  eftate  at  all  being  executed  before 
Eajier)  the   covenant  extended  to  all :    though  it  was  objedted. 
that  the  words  being,  that  of  fo  much  of  the  lands,  ^c.  the  intent 
was  that  he  would  ftand  feifed  when  pc\r!:  was  exscuted  and  fuffi- 

K  i  ciently 
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ciently  conveyed,  but  when  no  part  Was  executed,  it  Wns  not  hil 
intent  that  all  fiiould   be  raifed  by  covenant ;  but   this  was  not 
allowed,  for  the  confuieration  being  fuflicient,  the  covenant  well 
extends  to  all,  there  being  nothing  conveyed  by  the  eltate  exe- 
cuted. 
1  Leon. 195.       There  is  a  difference  between  a  covenant  to  ftand  feifed   and  a 
& jejuent.^     feoffment;  for  if  a  man  covenants  to  (land  feifed  to  the  ufe  of  A. 
cafe.  Xu/    ^  ftranger  for  years,  ^c  remainder  to  B.  his  fon  in  tail,  this  is  void 
fee  Plow.      as  to  A.  for  want  of  a  confideration,  and  the  ufe  veils  immediately 
Com.  307.    j^  jg^^  aji({  2  yqJj  yfg  is  as  if  no  uf;  be  limited  ;  and  if  no  ufe  be 
a  diftinftion  limited,  B.  muft  take  immediately,  and  not  by  way  of  remainder, 
is  there         clfc  he  Cannot  take  at  all ;  for  a  remainder  ex  vi  ternihii  fuppofes 
taken,  that    ^  particular  eflate,  and  B.  mud  not  be  excluded,  becaufe  ufes  be- 

if  the  limit-    .*  -'.,.  -,  .  „,  , 

ation  to  the  '"g  creaturcs  ot  equity,  the  nitent  of  the  parties  mult  be  made 
ftranger  pre-  good  as  far  as  poflible,  where  there  is  a  juft  and  good  ground 
cedes  the  li-  £qj.  ^^j^y.  -^^^  qj:  ^j^g  conveyance. 

nutation  to  '    *^  ■' 

the  blood  of  the  covenantor,    there,  it  ij  gi  od  to  the  ftranger,  but  that  \t  it  it  fubfcquent,  It  is  void. 

Therefore  Q;_    Gil.  Law  of  Ufes,  1 13. 

I  Leon.  197.       But,  If  a  man  makes  a  feofPrncnt  in  fee  to  the  ufe  of  A.  and  a 
Ld.  Paget's  ftranger,  or  baftard  for  life,  the  remainder  to  his  fon  in  tail,  this  U 
good  to  A.;  for  upon  a  feoffment  there  needs  no  confideration  to 
raife  the  ufe  as  has  been  faid. 
iFep.  T76.       There  is   another  diflerence  likev»ife  obfervable ;  for  if  a  man 
b.  Mild-       raifes  ufes  upon  a  fine,  feoffment,  or  recovery,  he  may  referve  to 
himfelf  a  power  of  making  leafcs  •,  but  he  cannot  do  it  on  a  co- 
venant to  ftand  feifed,  or  on  a  bargain  and  fale ;  for  upon  a  fine, 
feoffment,  or  recovery,  a  ufe  may  be  raifed  without  a  confider- 
ation, and  therefore  will  arife  to  the  lelTees  without  confideration; 
and  the  former  eflates  which  were  raifed  without  confideration, 
may  be  defeated  without  it ;  but  in  a  bargain  and  fale,  and  cove- 
nant to  ftand  feifed,   no  ufes  will  arife  without   confideration, 
therefore  not  to  the  leflees ;  for  where  the  perfons  are  altogether 
uncertain,  and  the  terms  unknown,  there  can  be  no  confideration; 
for  which  reafon  the  former  eftates,  raifed  upon  good  confider- 
ation, cannot  by  fuch  leflees  be  defeated. 
PfT  wiifon,       [Where  there  is  a  feoffment  by  deed  to  a  relation  and  his  heirs, 
Sun.\z6r     ^"^  nothing  can  pafs  by  the  feoffment  for  want  of  livery  of  feifin  ; 
yet  as  there  is  an  agreement  by  deed,  and  the  parties  are  relations, 
the  law  holds  that  a  confideration  for  raifing  a  ufe,  and  conftruea 
it  a  covenant  to  itand  feifed  to  the  ufe  of  the  perfon  fpecified  in 
fee  ;  and  the  eftate  pafles,  not  by  feoffment,  as  the  deed  fays,  but 
by  virtue  of  the  ftatute  of  ufes;  and  ///  res  magis  valeat,  &c.  that, 
inftrument  called  a  feoffment  fhall  operate  as  a  covenant  to  ftand 
feifed.] 

3.  By  ivhat  Words  a  Man  may  eevenant  tojiand  feifed, 

March,  50.       It  is  a  general  rule,  that  words  fhall  be  conftrued  fo  that  the 

deed  may  ftand,  if  polfible.     Thus, 
Vent.  13S.        If  a  man,  in  confideration  of  natural  love,  and  for  augment- 
c^r/ffin"'v.    ^*'^°"  °^  ^^^  daughter's  portion,  gives,  grants,  bargains,  and  fells, 
^euddiDore.   aliens^  enfeoffs}  and  confirms  certain  lands  to  J,  ^.  his  daughter,' 

with 
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with  a  fpecial  warranty,  and  the  deed  is  enrolled,  this  enures  by 
way  of  covenant  to  Hand  feifcd,  in  refpe£l  to  tlie  confideration. 

But,  if  the  confideration  be  not  exprtfied  in  the  deed,  it  feems  Gil.  Law  of 
no  ufe-arifes.  ^^^^'  "S- 

Likewife  if  a  man,  in  confideration  of  marriage  of  his  fon's  Moor,  122. 
daughter,  covenants  that  his  land  fhall  defcend,  come,  and  re-  P'-  *^J;. 
mam  to  him  or  her,  this  is  only  a   covenant   executory,  upon  ^^^^ 
which  an  adion  lies,  and  the  force  of  the  covenant  is  not  to  alter  Biitheman 
the  defcent ;  but  it  is  no  covenant  to  (land   feifed,  whereby  he  ^  Bhthe- 
may  be  entitled  in  Chancery  to  a  fpecifick  performance.  Gil.  Law  of 

Ufes,  115.  Here  the  feifin  of  the  father  is  not  appropriated  to  the  feveral  ufes,  but  only  a  remainder 
limited  after  the  father's  death,  whith  cannot  be  without  a  particular  eftate,  nor  that  without  a  particular 
contraft,  and  no  man  can  contraft  with  himlelf.     Gil.  Law  of  Ufes,  60. 

Alfo,  if  a  man  feifed  of  a  reverfion  expectant  upon  an  eftate  for  aVent.jiS. 
life,  gives,  grants,  and  confirms  the  fame  to  his  fon  in  fee,  in  con-  Samon  v. 
fideration  of  natural  love  and  affection  exprefled  in  the  deed,  to  sid.^zY 
the  ufe  of  himfelf  for  life,  the  remainder  to  his  fon  in  tail,  the  Horev.  DIr. 
remainder  to  a  dauehter,  without  attornment  or  enrolment,  this  ?//'  ^**  °*" 
conveyance  is  void,  and  cannot  enure  by  way  oi  covenant  to  Itand 
feifed,  for  if  it  enures  by  way  of  covenant  to  ftand  feifed,  the  legal 
eftate,  out  of  which  the  ufes  rife,  remain  in  the  covenantor  :  but 
the  intent  of  the  conveyance  is  ro  raife  the  ufes  by  way  of  tranf- 
mutation  of  poffenion,  and  to  transfer  the  freehold,  out  of  which 
the  ufes  are  to  rife  to  the  fon  ;  but  this  conveyance  will  not  pafs 
that  freehold  for  want  of  attornment,  and  fo  the  ufes  can  never 
arife  by  this  deed. 

So,  where  yf.,  feifed  of  land  in  pofTelTion  and  in  ufe,  covenanted  Dy.  sj-LA, 
on  the  marriage  of  his  fon  with  the  daughter  of  J-  S.  that  the  ^"'"8*^'« 
fon,  immediately  after  his  deceafe,  fhould  I.-ave  in  poffeflion  or  in 
ufe  all  his  lands  according  to  the  fame  courfe  of  inheritance  they 
then  flood  in  ;  and  that  all  perfons  then  feifed,  or  thereafter  to  be 
feifed,  fhould  be  feifed  to  the  fame  ufe  and  intent;  it  was  held, 
that  the  fee-fimple  of  the  ufe  was  not  out  of  the  father,  nor  was 
it  changed,  and  that,  as  it  was,  it  was  only  a  covenant :  but  per- 
haps it  might  be  otherwife,  had  the  words  been,  that  immediately 
after  his  deceafe  the  land  Ihou'.d  enure  and  remain  to  the  fon. 

So,  where  the  father,  in  confideration  of  marrying  his  fon,  co-  And.  25^. 
venants,  ^c.  that  he,  &c.  has  not  made,  nor  fhall  make  any  grant,  P'*  S^* 
^c.  of  the  faid  lands,  but  that  all  the  faid  lands,  ifc.  (hall  defcend, 
remain,  and  come  in  polTeflion  and  ufe  to  the  faid  fon  and  the  heirs 
male  of  his  body,  t5c.  no  ufe  is  created  or  altered  by  thofe  words. 

Bridgmajt,  Ch.  J.  took  a  difference  between  covenants  obliga-  Sid.  27. 
tory  and  covenants    declaratory ;  fgr  covenants  declaratory  ferve  P'"^- '"  ^^.^^ 
to  limit  and  dire£t  ufes,  but   covenants  obligatory  (as  for  enjoy-  cix. 
ment  free  of  incumbrances)  fhall  never  be  conflrued  to  raife  a 
ufe,  inafmuch  as  they  have  another  elFedl. 

4.  Thi  EffeQ  of  a  Cavenant  to  fiand  feifed. 

It  is  a  rule,  that  no  covenant  to  ftand  feifed  can  pafs  a  ufe 
unlefs  the  covenantor  has  £eifin  of  the  eftate  at  the  time  of  the 
contra^.     Thus, 

H3^  If 
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aRoii.Abr.  If  a  man  covenants  to  (land  feifed  of  the  manor  of  D.,  which 
79°-  he  fh;i!l  hereafter  purchnfe,  to  the  ufe  of  J.  5.,  and  he  afterwards 

purchafes  the  manor,  yet  this  is  void. 
Nov,  19.  jSo,  if  a  man  covenants  to  (land  feifed  of  tlie  land  that  he  (hall 

Yeivertonv.  hereafter  purchafe  to  the  ufe  of  his  fon,   and  after  purchafes  land 
Cro.  Eiir.'     to  the  ufc  of  himfelf  and  his  heirs,  the  fee  is  in  the  father. 
40J.  s.  c. 

Cil.  Law  of  For  if  a  man  binds  any  lands,  you  muft  fuppofe  him  to  have  a 
Ufes,  116.  power  to  oblige  them  ;  but  he  that  hath  no  intereft,  hath  no 
power  to  oblige  them  ;  and  therefore  fuch  a  covenant  in  equity,  be- 
fore the  ftatute,  could  not  oblige  him  to  a  fpecifick  performance, 
for  that  were  in  equity  to  bind  the  land,  which  is  abfurd ;  and 
fmce  the  covenant  is  void  in  equity,  there  can  be  no  execution  by 
the  ftatute;  for  the  rules  of  law  are  equally  ftrift  in  avoiding 
this  repugnancy  ;  for  in  law,  every  difpofal  fuppofcs  a  precedent 
property,  and,  by  confequence,  every  covenant  to  ftand  feifed  pre- 
fiippcfcs  a  precedent  feifin,  ^ 

Cro.  Eiiz.  Aiiothcr  reafon  why  the  ufe  declared  upon  the  covenant  is  bad, 

4ot.  i,9  tjiis  ;  bccaufe  the  ufe  muft  be  limited  by  the  donor  or  feofFor  ; 

«'y>'9'  £qj.  }^g  muft  limit  the  ufe,  Vv-ho  at  the  time  of  the  limitation  had 
the  uifpofal :  now  in  this  cafe  the  donor  limits  the  fee  to  the  pur- 
chafer,  which  controuls  the  intent  of  the  covenant. 
Cro.  ElJe.  By  the  fame  rule  it  is  faid,  that  if  the  mortgagor,  in  confider- 
402  Yeiver-  gfiou  of  fo  much  money  paid  by  J.  5,,  covenants,  that  after  re- 
verton.  '  demptlon  he  will  ftand  feifed  to  the  ufe  of  y.  S.  and  his  heirs  *, 
JVoyji.S.C.  this  is  a  void  covenant :  but,  if  a  feoffment  be  made  to  j4.  to  enfeoff 
*  T'lerea-    j^ ^  ^^  j|,g  ^^^  ^f  Q^  jj„(|  j^  enfeoff  B,  without  the  limitation  of 

that  at  the       ^-'''y  ^^^  >    Y^*^  '^  ^''-'^  t^  tO  the  ufe  of   C. 

time  of  the  coairadl  lie  had  no  cftate  or  intereft. 

Cro.  EIlz.  So     if  a  man  covenant  to  purchafe  land  by  Michaelmas  ntxt^ 

4^'-  and  before  Eajhr  following,  to  levy  a  fine  to  fuch  ufes,  and  ac- 

But'tirfiid  cordingly  purchafe  land,  and  levy  a  fine,  without  expreffnig 
in  Nov,  that  any  ufe,  or  without  a  confideration,  notwithftanding  the  law  fays 
if  another      jj.  i^^\\  bg  j-q  {hg  ^fc  of  the  conufor,  vct  it  may  be  averred  to  be 

ule  liad  been  ,  r      \-      •       ^  •        i       r    i\  ^  * 

exrrcftsd  in    to  the  ufes  limited  ni  the  hrlt  covenant. 

the  fine,  that  fhouid  have  controuled  the  firft  declaration  of  the  ufe. 

Oil.  i-aw  of       For  a  man  may  declare  the  intent  of  a  future  act,  which  he 
V'cs,  117.     j^3(^  j^Q  power  to  do  at   the  time  of  the  declaration  ;  for  to  de- 
clare the  intent  of  a  future  a£t,  doth  not  fuppofe  an   immediate 
power  of  doing  it ;  but  the  doing  any  a6t   itfelf,  which  the  law 
allows  to  be  good  and  effe^lual,  prefuppofes  the  power  of  doing. 
5  Rep,  2.  If  a  man,  feifed  of  three  acres,  makes  a  leafe  of  one  to  A. 

w'^dh'"'-   ^^^  ^'^^'   ^       °^  another  to  B.  for  life,  and  of  another  to  C.  in 
^..,g.     ■   ^   tail,  and  then  reciting  the  feveral  eftates,  covenants,  after  all  the 
Gil.  Law  of  eftates  finilhed,  to  fland  feifed  to  the  ufe  of  his  brother  in  fee  ; 
\:,{t%,  114.     jf  j^  j-jgg^  ^.jjg  brother  fhall  have  the  reverfion  of  that  acre  im- 
inediately,  and  not  expe6l  till  the  other  eftates,   that  is,  the  other 
eftate  for  life,  and  the  eftate-tail,  are  determined  ;  for  it  muft  be 
con n  rued  feanidum  fiihjeFiam  matcriam;  and  the  covenantor  hath 
{hr^e  diilincl  rcyerfions  in  him, 
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It  is  a  ruk  llkewife,  that  a  fee  cannot  be  raifed  by  way  of  pur-  i  Mod  aoj. 
chafe  to  a  man's  right  heirs,  for  wherever  the  heir  takes  by  pur-  "'*. 

1      r  1  n  n      ^  •    i     i  •  i      i         r  rni  ^      bouthcot   T. 

cnale,  the  anceltor  mult  depart  w-ith  his  whole  tee.  inus,  A.  sc^wci. 
feifed  in  fee  had  iflue  two  fons  B.  and  C;  A.  covenanted  to 
{land  feifed  to  the  ufe  of  B.  and  the  heirs  male  of  his  body  on 
M.  his  wife  to  be  begotten ;  and  for  want  of  fuch  iflue,  to  the 
heirs  male  of  the  covenantor;  and  for  want  of  fuch  iflue,  to  his 
own  right  heirs  for  ever.  B.  had  iflue  of  M..  a  fon  and  a  daugh- 
ter; A.  dies,  and  then  the  fon  dies  ;  the  daughter  fliall  not  take 
as  heir  general,  but  the  uncle,  Ws.  C.  ftiall  take  per  formam  donif 
and  not  by  purchafe,  but  by  defcent. 

It  is  to  be  obferved  likewife,  that  ufes  may  arife  on  covenants 
to  fl;and  feifed  by  implication  ;  as, 

If  a  man  covenants  to  ftand  feifed  to  the  ufe  of  the  heirs  male  Veat.  37a. 
of  his  body,  omitting  himfelf,  per  three  jufticf s,  but  Tivifdcn^  J.  f"!"**  *• 
cojitroy  it  is  good,   and  he  himfelf  takes  by  implication  ;  and  fo 
judgment  was  given  for  the  defendant. 

But,  where  A.  made  a  feoffment  to  the  ufe  of  himfelf  for  life,  Poller.  54. 
and  after  his  death,  and  the  death  of  M.  his  wife,   to  B.  his  fon  crarpenurv. 
in  tail ;  it  was  held  in  this  cafe,  that  no  implied  ufe  did  arife  to 
M.^  and  therefore  the  eftate  to  B.  was  contingent. 

It  has  been  held  likewife,  that  a  covenant  to  ftand  feifed  to  the  *  Lev.  76. 
ufes  in  the  indenture,  and  to  no  other,  cannot  exclude  ufes  by  o/pib"s",* 
implication,  but  only  exprefs  ufes.  Mitford. 

2.  Of  the  Nature  and  Operation  of  a  Bargain  and  Sa/e  to  U/cs. 

The  nature  and  effe(Sl  of  this  kind  of  aflTurance  has-  been  al-  *  See  tide 
ready  explained  *  ;  and  having  thus  treated  of  the  feveral  forts  of  ^^^f^'"  *" 
conveyances  to  ufes,  we  proceed  to  fliew,  vol.  1.  p.  463. 

(F)  What  Kind  of  Property  may  be  conveyed  by 
way  of  Ufe. 

A  LL  lands  and  inheritances  local,  as  rents  in  ejpy  advowfons  SirWm  Jo. 
•^*  in  grofs,  common  for  fo  many  bcafts,  liberties,  franchifes,  vi-  '^7-^  by 
fible  or  local,  may  be  conveyed  by  way  of  ufe.    j.  in  Pari.  inLd,  Wii;oughby?cffc*. 

But  inheritances  perfonal,  which  have  no  relation  to  lands  Jd.  ibid. 
or  local  hereditaments,  cannot  be   conveyed  by  way  of  ufe,  as 
annuities. 

A  feignory,  however,   confiding   of  homage   and  fealty,  the  PirrCrew, 

fervice  being  merely  perfonal,  and  to  be  performed  by  the  perfon  ^-  J-  ^'"^ 

of  a  man,  and  refting  in  feafance,  may  be  granted   to  a  ufe  in  \^  Ld?  WiU 

refpe£t  of  the  poflibility  that  the  tenancy  may  efcheat,  which  per-  loughby's 

haps  never  will  be.  *^'''^' 

So,  a  flewardfhip  or  bailiwick  in  fee-fimple  of  a  manor  may  be  P^''  Crew, 

granted  to  a  ufe,  bqing  perfonal  offices  in  point  of  fervice.  n^y.^Li. 

Willoughby's  Cifck 
JJ    4  ^O^ 
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ftr  Crew,  So,  a  liberty  of  retorha  hreviumy  which  is  perfonal,  confiding  in 
ch.  J.  Jo.    execution  of  procefs. 

ji8.  in  Ld-  * 

WlUoughby's  cafe,  cites  it  as  ruled,  4a  Eliz.  B.  R.  in  the  Countefs  of  Warwick's  cafe. 

ji.  Wtd.  So,  of  a  fhrievalty  of  a  county.     And, 

And  it  is  Where  it  is  faid,  that  a  truft  cannot  be   raifed  out  of  a  truft, 

there  ftrther  g^d  therefore  a  bargain  and  fale  by  deed  indented  and  enrolled 
there  is  adi.  caii^ot  be  limited  to  a  ufe,  becaufe  a  ufe  cannot  be  limited  to  a  ufe, 
■verfity  be-  yet,  notwithftanding,  when  a  man  is  feifcd  of  an  eftate  of  an  in- 
**r"*T"*  heritance  of  an  office  holdcn  by  grand  ferjeanty,  wherein  there  is 
fuft  where-  required  truft  in  the  perfon,  yet  a  ufe,  which  is  a  pernancy  of  the 
in  he  that  profits  belonging  to  that  office,  may  be  raifed  out  of  the  eftate  of 
lathit.hath  inheritance,  otherwife  no  land  holden  by  jrrand  ferieanty  could  be 

neither  ;ki  ,.  ,  ^  -         ..    ,•'    <^        -    ,     J-        ^ 

in  rf,  noiJLi  transferred  to  a  ufe,  nor  any  ute  railed  out  or  the  lame. 

cd  rem,  nor  remedy  by  the  common  law,  but  only  a  inere  perception  of  the  profits  by  theperm'flion  of 
the  terretenant;  and  an  eftate  of  inheritance,  wherein  the  owner  hath  bothjai  in  11,  ind  jus  cd  rem,  by 
the  rule  of  the.  common  law,  and  for  the  profit  whereof  the  law  giveth  the  owner  remedy  by  writ  of 
aifize,  and  a  pictcipe  quod  reddat,  as  the  cafe  rcquireth  ;  and  the  confidence  required  in  the  perfon  for  ex- 
ecuting the  office  mjy  be  an  objection  (though  a  weak  one)  that  it  cannot  be  transferred  over  ;  but  that 
a  ufe,  that  is,  a  pernancy  of  t'-.e  profits,  canno:  be  raifed  out  of  tha  eftate,  the  truft  in  ths  perlon  is  na 
objection  at  all  j  for  the  ufe  refpedleth  the  eftate  of  inheritance,  and  not  the  perfon. 

Gil.  Law  of      Nothing  that  pafies  by  way  of  extinguifliment,  can  be  gr.TUted 

%^"'  ^^-      to  a  ufe. 

>^  s-  Le.  Neither  can  a  ufe  be  raifed  out  of  a  power. 

lijS.  pi. 

203.  ;n  cafe  of  Read  v.  Nalh. 

SirWm.  Jo.  Neither  can  things  which  are  mere  rights  be  conveyed  by  way 
Lawof  uies  °^  ^^^'  ^*  commons^  &c.  ivays  in  grofs^  for  a  man  cannot  walk  over 
2S1.  ground  to  the  ufe  of  a  third  perfon. 

Cro.  J.  189.       In  cafe  the  plaintiff  declared  that  the  defendant  feifsd  in  fee  of 
Bewde   v     ^^  lands  over  which  there  was  a  way,  and  of  other  lands  by  in^' 
Brookby.  '    denture  of  bargain  arni  fale  enrolled,  conveyed  his  lands  to  J.  5. 
in  fee,  with  a  way  over  his  lands,  and  that  J.  S.  leafed  the  pre- 
mifes   to  the  plaintiff,   and   that  the   defendant  difturbed  him. 
The  court  were  all  of  opinion,  that  by  this  bargain  and  fale  the 
land  only  pafled,  and  not  a  way  over  the  fame,  becaufe  nothing 
but  the   ufe  pafled  by  the  deed,  and  there  cannot  be  the  ufe  of  a 
thing  which  is  not  in  efe,  as  a  way,  common,  &c.  newly  created, 
and  until  they  are  created  no  ufe  can  be  raifed  by  bargain  and 
fale,  and,  confequently,  nothing  pafled  by  the  indenture. 
And.  £94.         A  ufe  may  be  of  a  leafe  or  chattel. 

Inglefield'i  cafe. 

But  it  is  faid,  that  the  property  of  money  cannot  be  changed 
by  a  gratuitous  delivery  to  a  ufe.  Thus, 
Dy.  49.  a.  A  fum  of  money  was  delivered  to  J.  S.,  to  the  ufe  and  behoof 
b.  pi.  7.  &c.  ^f  2  woman,  to  be  delivered  to  her  at  the  day  of  her  marriage. 
Penny*  ^"^  before  the  marriage  the  bailor  revoked  it.  Two  juftices 
Put,  if  the  held  the  money  countermandable,  and  two  e  contra.  But  Byey 
bee"  deiwer-  ^^^^^  ^^  fecms  that  the  property  of  the  money  cannot  be  changed 
ed  by  way  of  by  the  words  to  the  ufe  and  behoof. 

confideratlon,  Catisfadlion,  or  reconipcnce,  there,  the  propettj  wo.uld  alter,  and  the  (laUor  could  not  coub^ 
tennand  it.    JJyer,  lee,  titat. 

One 
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One  feifed  in  fee  may  bargain  and  fell,  grant  and  demife  land  Brownl.  40. 
to  others  and   their  heirs  to  the  ufe  of  one  for.  years,  becaufe  he 
has  a  fee-fimp'e.     But  leflee  for  years  cannot  grant  and  fell  his 
leafe  to  the  ufe  of  one  for  years. 

We  Tiave  thus  ftiewa  how  ufes  may  be  raifed  according  to  the 
nature  of  the  refpe£live  aflurances,  and  what  kind  of  property 
may  be  conveyed  by  way  of  ufe  :  it  remains  now  therefore  more 
particularly  to  inquire, 

I.  What  kind  of  ufes  are  executed  by  the  ftatute ;  2.  what  cafes 
are  out  of  the  ftatute. 

(G)  Of  the  feveral  Kinds  of  Ufes  executed  by  the 

Statute  *,  which  in  their  more  general  Divifion  *„^tj"exe. 
are  Twofold,  v/js.  cutionof 

'  jfointurei  by 

the  latter 

1.  Ufes  in  effe,  2.  Ufes  in  Poflibility.  '^au'es  "f^ 

•^  '  the  27  H.  8. 

c.  10.     See 

'.  Ufes/.#.  ^^-, 

p.  220. 

XTIT'ITH  regard  to  ufes  in  ejpy  they  are  raifed  cither  by  tranf- 
*  ^  mutation  of  poffeflion,  or  without  fuch  tranfmutation  ;  and 
the  manner  in  which  they  are  executed  has  been  already  explain- 
ed in  treating  of  the  feveral  forts  of  conveyances  to  ufes,  and 
their  refpeclive  operations.  It  remains  therefore  to  confider 
of— 

2.  Ufes  in  Poflibility ;  wherein, 

I,  Executory  Fees.  2.  Contingent  Remainders. 

I.  Of  Executory  Fees. 

Though  a  remainder  of  a  fee  cannot,  by  the  rule  of  law,  be  S*t  ante,\tt. 
limited  after  a  fee-fimple,  yet  that  rule  hath  of  late  been  evaded  jerD.p.3S7. 
by  dillinguifhing  between  an  abfolute  fee-fimple  and  a  fee-fimple  the  ftatute 
which  depends  on  a  contingency  *,  and  how  fuch  executory  fees  operates 
may  be  limited,  is  here  to  be  confidered,  and  they  are  to  be  go-  ^^^^"0^ "^ 
verned  by  the  following  rules  : 

I  ft.  That  all  limitations  that  tend  to  the  provifion  of  the  family,  Gil.  Law  of 
and  to  fecure  againft  contingencies  which  are  within  the  party's  ^^"'  '*'* 
own  immediate  profpe£l,  are  to  be  favoured. 

2dly,  All  limitations  that  perpetuate,  or  tend  to  perpetuity,  are 
in  themfelves  void  and  repugnant  to  the  policy  of  the  law. 

And  therefore  it  is  to  be  feen  what  is  a  perpetuity.  Id.  ibid. 

A  perpetuity  is  the  fettlement  of  an  intereft  defcendible  from  Caf.  of  Per- 
Jieir  to  heir,  fo  that  it  Ihall  not  be  in  the  power  of  him  in  whom  P"*  3»- 
it  is  vefted  to  difpofe  of  it,  or  turn  it  out  of  the  channel.  *    ^^*  *^  * 

The  inconveniences  of  which  are,  that  the  eftate  is  made  inca-  Id.  Hid. 
pable  of  anfwering  the  ends  for  which  the  perpetuity  is  maintain- 
ed and  eftat)li(hed  5,  for  it  puts  it  out  of  the  power  of  the  owner  to 

provide 
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provide  for  tlie  neceflities  of  his  family,  or  the  extremity  and  va- 
rious changes  of  his  own  affairs  out  of  the  eftate  ;  bcfides,  it 
would  be  of  univerfal  damage  to  the  commonwealth  ;  for  it  would 
fhut  up  all  converfe,  by  making  the  way  of  communication  be- 
tween land  and  money  utterly  impraclicable.  To  know  there- 
fore how  far  a  limitation  may  be  allowed,  without  the  danger  of 
being  conftrued  a  perpetuity,  it  is  to  be  confidered  what  limit- 
ations are  confident  witli  the  rules  of  reafon  and  policy. 

ill.  The  law  in  all  cafes  allows  the  limitations  of  eftates  for 
life,  to  perfons  in  being  ;  for  there  can  be  no  danger  in  fuch  a 
common  limitation,  nor  any  defign  to  perpetuate ;  and  therefore 
here  the  party  is  reflrained  from  ahenation  farther  than  for  his 
own  life. 

2dly,  The  law  allows  of  no  eflate  of  inheritance,  that  goes  in 
lineal  fucceflion,  but  what  is  under  the  power  of  that  perfon  to 
whofe  reprefentatives  the  eftatc  muft  defcend  ;  and  to  eftabliOi  a 
right  of  fucceflion,  and  to  reftrain  the  power  of  alienation,  is  to 
perpetuate ;  and  therefore  to  limit  an  eftate  of  fucceflion,  deter- 
minable upon  a  remote  contingency,  tends  to  a  perpetuity  ;  fincc 
none  can  purchafe  with  fecurity  while  fuch  a  cloud  hangs  over  the 
eflate. 

Before  we  proceed  to  the  application  of  thefe  principles,  it  is 
neceflary  to  obferve,  that 

As  to  executory  fees,  there  is  a  difference,  where  they  rife  by 
way  of  ufe,  and  where  by  way  of  devife. 

I  ft.  If  they  rife  by  way  of  ufe,  there  mufl:  be  a  feifin  In  fome- 
body  to  be  executed  in  the  grantee  of  the  contingent  ufe,  when- 
foever  the  contingency  happens  ;  for  if  there  be  not  a  perfon  that 
can  be  feifed  of  a  ufe,  there  can  be  no  ufe  ;  and,  confequently, 
there  can  be  no  execution  of  it ;  therefore  if  a  man  covenants  to 
ftand  feifed  to  the  ufe  of  himfelf  in  fee,  till  fuch  a  marriage  takes 
efFedt,  and  then  to  the  ufe  of  himfelf  for  life,  the  remainder  to 
his  wife,  his  fon,  cfr.,  and  before  the  marriage  he  makes  a  feoff"- 
ment  in  fee,  gift  in  tail,  or  kafe  for  life,  upon  good  confideration, 
without  notice  of  the  ufes,  the  eftates  limited  after  the  marriage 
(hall  never  arife  j  becaufe  there  is  nobody  feifed  to  fuch  ufes. 
And  the  fame  law  is  of  feoffments  to  fuch  contingent  ufes. 

But,  if  in  this  cafe  he  had  made  a  leafe  for  years,  he  would 
not  have  deftroyed  the  future  ufe,  but  only  have  bound  it ;  be- 
caufe there  is  a  feifin,  out  of  which  the  ufe  arifes  -,  and  at  com- 
mon law,  if  the  feoffees  had  made  a  leafe  upon  good  confidera- 
tion, as  in  this  cafe,  it  would  have  bound  the  lands,  and  confe- 
quently ccjlui  que  ufe  muft  have  the  profits  of  the  land  thus  leafed  ; 
and  in  this  cafe,  fince  the  ftatute,  the  covenantor  has  the  fame 
power  of  obliging  the  fee  ;  and  therefore  thofe  to  whom  the  con- 
tingent eftates  are  limited  muft  take  it  under  the  charge. 

So  in  cafe  of  feoffment  to  the  ufe  of  A.  in  fee,  and  if  B.  pays 
fo  much,  ilfc.  then  to  B.  in  fee ;  if  A.  devifes  his  land,  and  dies, 
it  deftroys  the  contingent  eftate  :  otherwife  it  is,  if  he  had  devifed 
portions  out  of  the  land,  for  that  would  not  alter  the  freehold. 

Arc* 
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A  recovery  doth  not  bar  an  executory  fee  ;  for  the  recoveror  with  Cro.  jac. 
notice,  and  without  confideration,  is  feifed  to  the  former  ufes.    ^  Peih^v'/Brown, 

2dly,  With  regard  to  executory  devifes. 

They  have  been  already  treated  of  under  title  Devife*;    yet  it  *  See  title 
may  not  be  improper  to  take  notice  of  feme  circumftances  more  ^.^landK* 
particularly  applicable  to  the  title  under  confideration.       and  jj^waiW^r,  letter  d! 

If  a  man  devifes  lands  to  A.  in  fee,  and  upon  contingency  to  B.  Gil.  Law  of 
in  fee,  and  A.  makes  a  feoffment  in  fee,  this  doth  not  deflroy  the  ^^">  »*7- 
contingency  ;  for  by  a  devife  the  freehold  itfelf  is  transferred,  and 
there  needs  no  perfon  to  be  feifed  to  execute  an  eftate  in  the  de- 
vifee,  as  muft  be  where  a  fcotTment  is  made  to  executory  ufes. 

But,  if  a  man  devife  to  A.  for  life,  with  a  contingent  remain-  -^'^-  'bU. 
der,  if  A.  makes  a  feoffment  in  fee,  this  deftroys  the  contingent  t^g^^ecufor** 
remainder,  becaufe  there  is  no  particular  eftate  to  fupport  it.  devifes  of 

fee-finiple  in  contingency,  after  an  abfalute  fee,  they  ftand  upon  the  reafon  of  the  old  law,  which  ad- 
jnits  fa.ouiable  diltiniSions  to  fupply  the  intent  of  the  tellator,  that  being  always  to  be  obferwed  in  wills  ; 
and  where  there  is  fuch  an  executory  devife,  there  needs  not  any  particular  eitate  to  fuppcrC  it,  becaufe 
the  teftator  did  not  part  with  his  whole  eftate  in  the  firft  limitation,  for  fomething  flill  remained  in  him 
to  give,  which  accordingly  he  gave  to  another,  but  upon  a  contingency  which  might  happen  upon  the 
firft  limitation  ;  theiefcre,  becaufe  the  perfon  who  is  to  take  upon  him  fuch  a  contingency,  haih  not  a 
prefent,  but  a  future  iritere(t,  his  eflare  cannot  be  barred  by  a  common  recovery  ;  and  that  which  remained 
in  the  teftator  to  give,  after  the  fitft  fee  thus  limited  upon  a  contingency,  fhail  defcend  after  his  death  to 
liis  heir,  till  the  contingency  happens,     a  Nelf.  Afar.  797. 

It  remains  now  to  apply  the  principles  above  laid  down. 
I.  With  regard  to  Freeholds. 

The  firft  remainder  which  was  allowed  to  be  good  by  a  devife,  ->  Leon.  64. 
after  a  conditional  fee-fimple  limited  before  in  the  fame  will,  was  j^'"*^ ''' 
anno  20  Eliz.  where  the  devife  was  to  the  fon  and  his  heirs,  and   Dyer,  124. 
if  he  die  before   twenty-four,  and  wiihout  heirs  of  his  body,  re-  pi-  s^* 
mainder  over  :  now  this  was  a  plain  remainder  limited  after  a 
fee-fimple  to  the  fon,  but  not  upon  his  dying  without  heirs  of  his 
body  generally,  for  that  had  been  too  remote  an  expe6lancy,  but 
it  was  upon  his  dying  without  heirs  of  his  body,  before  he  was 
twenty-four  years  old ;  fo  that  it  being  a  remainder  to  arife  upon 
a  contingency,  which  might  happen   in  a  few  years,  it  was  ad- 
judged  good,  but  the  fon  living  many  years  after  he  was  twenty- 
four  years  old,  this  contingency  never  happened ;  and  therefore 
it  was  adjudged  he  had  an  eftate  in  fee,  and  not  in  tail. 

But  there  can  be  no  executory  devife  of  a  fee-fimple,  after  an  Dyei**  330. 
eflate-tail ;  becaufe  that  would  tend  to  a  perpetuity  ;  therefore  '''vffr  .^ 
the  firit  limitation  muft  always  be   in  fee  ;  as  for  inftance,  the  707. 
father  having  two  daughters,  devifed  a  houfe  to  the  eldeft  and  her 
heirs,  and  another  houfe  to  the   youngeft  and  her  heirs,  and  if 
the  youngeft  died  before  {he  was  fixteen,  living  the  eldeft,   then 
the  houfe  to  the  eldeft  and  her  heirs ;  and  if  both  his  daughters 
died  without  iffue,  then  both  the  houfes  to  his  grandaughters  and 
their  heirs.      Adjudged,  that  this  laft   claufe,   viz.  if  both  his 
daughters  died  without  iflue,  did  not  make  crofs  remainders  to 
them  in  tail  by  implication  ;  but  that  each  of  them  had  a  fee- 
fimple  conditionally,  immediately,  viz.  the  eldeft  if  fhe  furvived, 
her  fifter  jdying  before  ihe  was  fi-jteenj-and-the  youngeft  if  fhe 

oytlived 
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outlived  that  age  ;  that  the  eflate-tail  was  not  vcfted  in  the  cidefi: 
but  upon  a  contingency,  viz.  if  the  youngeft  daughter  had  died 
before  flie  was  fixteen,  which  contingency  never  happened,  be- 
caufe  the  youngeft  daughter  outlived  that  age  ;  and  then  this 
cafe  was  no  more  than  a  devife  of  a  houfe  to  the  youngeft 
daughter  and  her  heirs,  and  if  {he  die  before  fhe  was  fixteen, 
living  the  eldeft,  then  to  her  and  her  heirs ;  which  is^  a  remainder 
in  fee  limited,  after  a  conditional  fee  j  and  good  by  way  of  ex- 
ecutory devife. 

Neverthelefs  we  meet  with  fome  contrary  refolutions  as  to  this 
point,  till  at  length  the  law  feems  to  have  been  fettled  by  the 
following  cafe,  viz.  the  father  devifed  his  lands  to  his  youngeft 
fon  and  his  heirs,  and  if  he  died  without  iffue,  living  the  eldeft^ 
then  to  him  and  his  heirs  i  afterwards  the  youngeft  fon  imagining 
he  had  an  eftate-tail,  by  thefe  words,  if  he  died  'without  iffue, 
fuffered  a  common  recovery,  and  fold  the  lands,  and  died  with« 
out  iffue,  his  eldeft  brother  being  ftill  living  ;  and  the  queftion  was, 
whether  he  had  a  good  title  or  not,  againft  the  purchafer  ?  It  was 
adjudged  for  him,  that  he  had  a  good  title,  becaufe  the  youngeft 
fon  had  neither  an  eftail-tail,  nor  an  abfolute  fee-fimple,  but  a  con- 
ditional fee  J  for  the  devife  to  him  and  his  heirs,  and  if  he  die  with- 
out iffue,  is  not  abfolute,  and  indefinite,  but  it  is  tied  up  to  a  con- 
tingency of  his  dying  whilft  his  eldeft  brother  was  living  j  now  he 
being  living  when  the  youngeft  brother  died,  the  fee-fimple  de- 
termined by  his  death  without  iffue,  and  immediately  arofe  in  the 
eldeft  brother,  who  had  the  remainder  in  fee,  depending  upon 
the  poffibility  that  he  might  be  alive  when  his  youngeft  brother 
died  without  iffue,  which  remainder  did  not  depend  upon  any  par- 
ticular limitation,  but  upon  a  collateral  determination  of  the  eftate 
of  the  youngeft  fon  dying  without  iffue  whilft  he  was  living  •,  and 
becaufe  it  was  a  remainder  not  in  being  when  the  recovery  was 
fuffered,  nor  until  the  faid  contingency  did  happen,  therefore  it 
could  not  be  barred  by  that  recovery. 

So,  where  there  was  a  devife  to  T.  P.  and  his  heir's,  and  if  h© 
die  without  iffue,  living  W.  C  ,  or  if  he  die  before  he  is  of  the 
age  of  twenty-one  years,  remainder  over  to  another  in  fee  ;  it  was 
adjudged,  that  this  was  a  conditional  fee  in  T.  P.  immediately, 
and  that  the  words  if  he  die  without  iffiie,  make  an  eftate-tail,  if 
he  had  gone  no  farther  j  but  it  is  dying  without  iffue,  living  W.  C, 
fo  that  though  it  was  an  eftate-tail,  it  was  not  to  veft  in  T.  P» 
but  upon  that  contingency  ;  fo  that  there  is  a  plain  difference, 
where  the  limitation  is  upon  a  dying  without  iffue  generally,  and 
a  dying  without  iffue  in  the  lifetime  of  another  ;  for  in  the  firft 
cafe  there  can  be  no  executory  devife  after  an  eftate-tail,,  becaufe 
that  would  tend  to  a  perpetuity,  for  that  contingency  is  too  re- 
mote, where  a  man  muft  expeft  a  fee  upon  another's  dying  with- 
out iffue  generally ;  but  dying  without  iffue,  living  another,  may 
happen  in  a  little  time,  becaufe  it  depends  but  upon  one  life,  and 
therefore  a  devife  of  a  fee-fimple  to  one,  but  to  remain  to  another 
upon  fuch  a  contingency,  is  now  held  good,  by  way  of  executory 
devife,  but  not  upon  a  dying  without  iffue  generally  j  as  for  in- 

u  ilance 


^CeiEf  and  CcUfiiSf* '  1 09 

ftance,  the  father  devifed  lands  to  his  eldeft  fon  and  his  heirs,  and   Cro.ja  695. 
other  lands  to  his  youngeft  fon  and  his  heirs,  and  that  if  either   Chadock  r^ 
of  them  died  without  iffue,    the  furvivor  fliould  be  heir  to  the     °^  *'* 
other;  adjudged,  this  was  an  eftate-tail  in  them,  becaufe  it  is 
limited  to  them  upon  their  dying  without  iffue  generally. 

a.  With  rcfped  to  Chattels. 

Not  long  after  a  fee-fimple  was  adjudged  to  arife  to  one,  after  aKeif.Abr. 
a  contingent  fee  limited  to  another,  it  became  a  queftion,  whe-  ^°'* 
ther  a  term  for  years  might  be  limited  in  the  fame  manner  j  and 
it  was  objected  that  it  could  not,  becaufe  it  being  no  more  than 
a  chattel,  it  was  fo  poor  and  mean  an  intereft,  that  it  could  not 
be  limited  over  in  remainder  i  for  by  the  rules  of  law,  the  devife 
of  a  chattel  for  an  hour,  is  a  devife  of  it  for  ever.     Now  in  an-  W.  Not. 
fwer  to  the  poverty  and  meannefs  of  a  chattel  intereft,  it  is  cer-  ^J^'  ^*^' 
tain,  there  is  no  material  difference  between  it  and  an  inherit-  and  33,' 
ance,  in  refpeft  to  the  owner  of  the  lands  himfelf,  but  only  in 
refpeft  of  the  duration  of  his  eftate ;  for  the  proprietor  of  a  leafe 
for  years  hath  as  abfolute  a  power  over  it,  as  the  owner  of  an 
inheritance  hath  over  that  eftate,  and  fince  great  part  of  the  lands 
in  this  nation  is  held  under  leafes,  it  feems  very  abfurd,  for  any 
one  to  affirm  that  fuch  leflees  cannot  provide  for  the  contingen- 
cies of  their  families,  becaufe  their  eftates  and  interefts  in  fuch 
lands  are  accounted  poor  and  mean  in  law,  being  compared  to 
thofe  who  held  in  fee-fimple  abfolutely. 

It  is  true,  this  reafon  hath  prevailed ;  for  formerly,  wherever  Dyer,  74. 
there  was  a  devife  of  a  term  of  years  to  one,  and  that  if  he  die,  P^-  '^« 
living  another  perfon,  (particularly   named  in  the  will,)  that  it 
(hould  remain  to  the  other  perfon,  during  the  refidue  of  the  term, 
fuch  a  remainder  was  held  void. 

But  about  the  beginning  of  the  reign  of  Queen  E/iz.  the  judges  Dyer,  177. 
were  of  another  opinion  j  for  there  being  a  devife  of  a  term  for  P**  59* 
years  to  one,  for  fo  long  a  time  as  he  fhould  live,  remainder  over 
to  another;  this  was  adjudged  good.     At  length  it  was  adjudged, 
that  a  remainder  of  a  term  to  one,  after  it  was  limited  to  another 
for  life,  was  good,  viz.  the  teftator  being  pofleffed  of  a  term  for 
Cxty  years  devifed,  that  his  wife  fhould  have  all  his  lands  in  leafe, 
for  fo  many  years  as  fhe  fhould  live,  and  that  after  her  death,  the 
refidue  thereof  fhould  be  to  his  fon  and  his  affigns,  and  made  her  folc 
executrix,  and  died  :  this  remainder  was  adjudged  good  upon  this 
diftindlion,  viz.  that  there  was  Jus  pojfejftoms  znd  Jus  proprietatis  of  Dycr^  35J, 
a  term  for  years ;  that  it  might  be  colle6led  out  of  the  words  of  p'-  5°- 
this  will,  that  the  teftator  did  not  intend  the  abfolute  property  *  ""•*9*» 
of  it  to  his  wife,  but  only  the  pofTeffion  for  fo  many  years  as  fhe 
fhould  live,  though  it  is  true,  there  was  a  poffibility  fhe  might 
furvive  the  whole  term,  but  that  it  is  plain  he  intended  the  right 
and  property  of  the  refidue  of  the  term  to  his  fon.     And  this  my  '-<'•  N*t. 
Lord  Nottingham  tells  us,  in  the  Duke  of  Norfolk's  cafe,  was  the  ^je-Caf.«f 
firft  time  that  an  executory  remainder  of  a  term  for  years  was       *  ^  ' 
adjudged  good. 

Afterwards 
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S  Rep.  94.  Afterwards  fome  di(lin£lions  were  made,  where  the  devlfe  was, 

Matthew^  of  the  Occupation  and  profits  of  the  land,  t^c.  in  leafe,  and  where. 

cafe!"'"But:  ^^^  devife  was  of  the  leafe  or  term  itfelf ;  but  tliefe  dlfliuflions 

agrantof  v/cre  fct  afide  in  the  following  cafe.     Where  a  leflee  for  years  of 

the  leafe  for  3  farm  devifed  the  ufe  and  occupation  theieof  to  his  wife  for  life^ 

7.^5.  for  ^"^^  after  her  deceafe  to  his  fon  Matthew  Mamiltig^  for  the  refidue 

lite, remain-  of  the  term,  and  made  her  fole  executrix,  and  died;  it  is  true, 

itttoJ.N.  ^jj^g  judge  was  of  opinion,  that  the  refidue  of  the  term  thus  de- 

to  y.  N.,  vifed  to  the  fon  was  void,  becaufe  his  mother  had  the  whole  by 

for  leafes  for  the  devife  to  her  for  life,  and  there  being  only  a  pofhbility  that 

years  being  ^^  might  die  before  the  term  expired,  the  refidue  could  not  be 

power  of  the  devifed  over  to  another,  to  veft  in  him  upon  fuch  a  poffibility ; 

freeholder,  but  adjudged,  that  Alattkeiv  Manning  the  fon  did  not  take  this 

they  are  re-  ^^^^  j^y  ^y^^y  of  remainder,  but  by  way  of  an  executory  devife  to 

covered  as        .  .  i  '  ,  .  'e  \  •  1       >      1        i         •  i_  •        l 

chattels,  and  him,  VIZ.  upon  the  contingency  or  his  mother  s  death  within  the 
go  to  the  term  •,  and  that  there  was  no  difference  where  the  devife  is  of  the 
and"'chat.  ^^^^"^  itfelf,  or  of  the  land,  or  farm  in  leafe,  or  of  the  ufe,  occu- 
tci  cannot  pation,  or  profits  of  the  land,  for  the  law  will  make  fuch  con- 
be  limited      ftru£lion  of  thofe  words,  as  may  confift  with  the  intent  of  the 

for  life  with    ,    n.    . 

a  remainder     teftator. 

over ;  becaufe  this  would  create  great  Infecurlty  in  common  traff.ck.     Gil.  Law  of  Ufes,  121. 

1  Vol.  Caf.  The  law  feems  to  be  now  fettled,  that  executory  devifes  arc 
»nEq.  Abr.  good,  provided  the  contingency  is  to  happen  within  a  life,  or 
•^if  there  feveral  lives  *,  fo  that  they  are  all  in  being,  for  there  can  be  no 
are  ever  fo  tendency  to  a  perpetuity,  which  was  one  great  mifchief  appre^ 
many  lives,    j^ej^dgj  f^om  thofe  kinds  of  limitationSi 

there  mult 

be  a  furvivor,  fo  that  in  efFeft  it  u  but  the  length  of  one  life,     a  Vol.  Caf.  in  Eq.  Abr.  337. 

Gil.  Law  of  As  the  legal  eftate  of  a  term  may  be  devifed,  fo  the  truft  of  a 
Ufes,  124.  term  may  be  limited;  the  truft  of  a  term  in  equity  being  goveru- 
iWaffenburg'  ^d  by  the  fame  rules  which  govern  the  devife  of  a  term  at  law. 

V.  Arti. 

Jd.  ibid.  A  limitation  of  a  term  for  years  to  twenty  diftin£t  perfons  in 

8  "^Gorfn '^'v    ^  ^^  goo^>  ^s  has  bccn  faid  ;  but  the  limitation  of  a  term  to  j4. 

Bickerftaff.    for  life,  the  remainder  to  the  right  heirs  of  B.  a  perfon  in  ejpy  is 

a  void  remainder  ;  and  after  the  death  of  j4.  it  (hall  revert  to  the 

donor ;  becaufe  this  might  tend  to  the  eftablifhing  of  an  eftate 

of  inheritance  in  a  chattel,  and  putting  it  out  of  the  courfe  the 

law  had  fettled  for  it,  whereby  it  ought  to  go  to  the  perfonal  re- 

prefentative. 

Id.  ibid.  So,  if  a  term  be  limited  to  ^.  for  life,  the  remainder  is  in  the 

donor ;  and  if  a  term  be  limited  to  ^.  for  life,  the  remainder  to 

the  right  heirs  of  the  donor,  this  is  a  void  limitation,  becaufe  the 

reverfion  is  in  him. 

Jd.ihid.  But,  if  the  truft  of  a  term  be  limited  to  X  for  life,  the  re- 

Fu^wood^'i*    '^^^^"'^^'^  ^^  ^'y  ^'  ^^Y  difpofe  of  the  remainder ;  yet,  if  a  teriai 

cafe.  be  devifed  to  A.  for  life,  the  remainder  to  B.,  B.  cannot  difpofe  of 

this  remainder  ;  for  by  the  rules  of  the  common  law,  a  poffibility 

cannot  be  granted  over,  for  a  man  that  only  may  have  a  right, 

has  at  prcfent  no  right  in  him  s  and  while  the  ruks  of  law  fay  he 

5  ha» 


Wt&  and  £ru0^»  III 

has  no  right,  it  is  coiitradidory  and  repugnant,  to  allow  him  to 
a£l  as  a  perfon  having  right,  by  transferring  an  intereft  to  an-* 
other.  B.,  in  this  cafe,  has  only  a  poffibility  to  have  a  right,  be- 
caufe  the  eftate  of  A.  being  of  uncertain  duration  may  outlaft  the 
term  for  years ;  but  in  Chancery,  where  the  truft  is  examined, 
they  allow  a  man  to  provide  for  his  prefent  occafions  out  of  what 
he  may  poffibly  have  ;  and  a  purchafer  of  it  (hall  not  lofe  the  pro- 
bable advantage,  fince  he  hath  given  for  it  a  valuable  confi- 
deration. 

2.    Of  contingent  Remainders. 

The  law  refpefting  this  title  has,  in  part,  been  already  explain-  *  See  title 
ed  *,  it  may  be  neceflary  however  more  particularly  to  confider,        f^'"^'^''% 


fequent. 


I.  In  'what  Manner  they  are  to  be  executed. 


If  a  feofFment  be  made  to  J.  S.  in  fee,  to  the  ufe  of -^.  for  life,  Gil.  Law  of 
remainder  to  his  firft,  fecond,  and  third  fon,  the  remainder  to  B,  ^^"»  '*7' 
in  fee,  from  thefe  limitations  the  three  following  obfervations  may 
be  drawn : 

I  ft.  That  there  ought  to  be  a  perfon  feifed  to  the  ufe  at  the  i  Rep.  126. 
time  when  the  ufe  is  executed  ;  and  this  is  plain  by  the  words  of  f*.  ,?^"'l' 
the  ftatute,  viz.  if  any  perfon  Jf and  or  be  feifed. 

2dly,  That  the  eftate  for  Ufe  is  immediately  executed  in  A,  with  Pop.  74. 
the  remainder  in  fee  to  B.  by  the  ftatute  *,  becaufc  the  ufe  is  im- 
mediately in  them,  and  they  have  the  pofleflion  in  the  fame  man- 
ner they  have  the  ufe. 

3dly,  That  no  pofleflion  can  be  immediately  executed  in  the  iRep.  ia6. 
fons,  becaufe  they  are  not  in  being;  and  therefore  capable  of  no  ^•J'°P-7^' 
property,  neither  m  ule  nor  poiielhon.  a. 

The  inattention  to  thefe  particulars  caufed  two  falfe  opinions 
in  this  matter  in  the  debate  of  Chiid/efs  cafe. 

I  ft.  Some  thought,  according  to  the  fecond  rule,  that  the  whole  Pop.  73. 
pofleflion  muft  be  executed  in  A.  and  B.,  and  therefore  the  con-  *  ^^^P-  '3*> 
tingent  ufe,  when  it  falls,  was  executed  out  of  the  firft  livery;     33>«34« 
and  the  eftate  formerly  in  the  feofi^ees ;  and  this  by  the  words  of 
the  ftatute,  declaring  that  the  eftate  that  was  in  the  feofi^ee,  (hall 
be  in  uflui  que  ufe ;  and  hence  they  inferred,  that  fince  the  eftate 
was  executed   by  the  power  of  the  ftatute,  it  muft  be  preferved 
till  fuch  execution  by  the  fame  power;  and  therefore  they  faid, 
the  contingent  remainders  were  in  abeyance^  and  not  extinguifliable 
by  the  alienation  of  tenant  for  life. 

But  this  is  a  miftake  ;  firft,  becaufe  this  is  contrary  to  the  firft  i  Rep.  136. 
rule ;  for  that  fuppofes  an  eftate  in  '/•  S'  at  the  time  of  the  ex-  ^- 
ecution.  ^^  '  ^^"^-33^. 

2dly,  Becaufe  it  is  contrary  to  the  nature  of  an  abeyance  by  the  i  Rep.  135. 
rules  of  law  ;  for  if  there  be  tenant  for  life,  remainder  to  the  right 
heirs  of  J.  S.  living,  if  tenant  for  life  dies,  or  aliens,   during  the 
life  of  J.  S.,  the  remainder  is  deftroyed. 

3dly,  Beciiufe  it  would  create  a  perpetuity,  Gii.  Lawof 

*  *     *■  *  Vkf,  129. 

Some 
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id.  ihid.  Some  add  another  confequence   of  this  dodrlne,  that  a  tife 

would  rife  out  of  a  ufe. 
Id.  ibid.  Others  held  a  different  opinion  ;  and  they  thought  there  was  an 

1  Rep.  128,  immediate  remainder  veiled  in  J.  S.  to  ferve  the  contingent  ufe 
5*  when  it  falls,  and  that  this  eftate  was  determinable  upon  the  rifing 

and  execution  of  the  ellate  in  the  fons,  iS'c. 
Id.  Hid.  But  this  could  not  be  \  firft,  becaufe  this  is  contrary  to  the  fe- 

cond  rule ;  for  thereby  an  eftate  is  immediately  vefted  in  yf.  and 
£.y  but  by  this  opinion,  the  eftate  in  B.  is  only  executory ;  for 
it  arifes  to  him  upon  the  fame  contingency  that  the  eftate  of 
y.  S.  rifes,  for  he  could  not  have  a  fee  before ;  for  then  there 
would  be  a  double  fee. 
Id.  ibid.  2dly,  Becaufe   jf.  S.    would  have   a   remainder   without  any 

grantor,  and  the  law  leaves  it  to  parties  to  limit  their  own  eftates  j 
and  where  nobody  has  limited  an  eftate,  there  can  be  no  legal 
limitation. 
Jd.  Hid,  3dly>  If  a  remainder  be  vefted  in  J.  S.  he  muft  puniftj  wafte, 

and  enter  for  a  forfeiture  •,  but  the  party  defigned  him  no  fuch  be- 
nefit, but  made  him  only  an  inftrument  to  convey  it  to  others. 
Gil.  Law  of  The  true  opinion  is,  that  the  legal  eftate  is  executed  in  J.  and 
Ufes,i3©,i.  ^_^  ijut  the  contingent  remainders  are  not  utterly  loft,  becaufe  the 
pofleflion  by  the  ftatute  muft  be  executed  in  the  fame  manner  as 
the  ufe  is  limited  ;  therefore  there  remains  a  poflibility  of  poflef- 
(lon  by  the  feoffees,  to  this  purpofe  only,  that  when  the  contin- 
gency happens,  then  the  pofTeition  may  be  transferred  to  the  re- 
mainder-man ;  and  if  this  is  an  eftate  not  known  before,  and  fo 
has  no  determination  at  common  law,  yet  it  is  fuch  an  one  as 
muft  be  raifed  by  the  intent  of  the  ftatute,  and  all  its  ends  could 
not  be  anfwered  without  it ;  and  therefore  to  fuppofe,  as  in  the 
other  opinions,  no  eftate  in  the  feoffees,  or  to  reduce  it  to  the 
ftandard  and  rules  of  the  common  law,  is  equally  falfe  and  im- 
pradicable. 

2.  Hovt  thty  may  he  defeated. 
I .  Where  there  is  no  Power  of  Revocation. 

•  See  title        How  they  may  be  defeated,  where  there  is  no  power  of  revo- 
Remainder y    cation,  has  been  already  explained  *  j  it  may  not  be  improper  how- 
ever to  take  notice  of  the  following  diftin<Si:ions. 
aRoU.  Abr.       If  a  man  covenants  for  a  good  confideration  to  ftand  feifed  to 
793-  the  ufe  of  his  fon  for  life,  the  remainder  to  fuch  feme  as  the  fon 

Wifton.*  afterwards  (hall  take  to  wife,  for  her  life,  with  remainder  over, 
Noy,  122.  and  after  the  covenantor  makes  leafe  for  years  of  the  land,  referv- 
Gii.  Law  of  ing  certain  rent,  and  after  the  fon  takes  a  wife  and  dies  j  this 
i^g/cites  leafe  for  years  is  a  revocation  and  deftrudlion  of  the  contingent 
s.  C.  and  ufc  for  fo  much  of  the  time  as  the  leafe  is  to  continue ;  for  the 
fays,  that  eftate  of  the  land  is  difturbed  before  the  contingent  happened  \ 
rot  prevent  ^^^  ^^'s  is  not  any  revocation  for  more  than  the  leafe,  for  the  feme 
theraifingof  (hall  have  the  reverfion,  and  the  rent  referved  upon  the  leafe. 

the  contin- 

;gcnt  remainder,  nor  bind  it ;  for  the  covenantor  has  no  power  to  demife  any  thing  but  the  reverfion,  and 
vonfe^ueDtly  the  fteehold  rcmauis  vnaltercd  to  (tpport  the  contingent  lemaiader.    £ut  be  adds,  that  if 

the 
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the  covenantor  in  this  cafe  had  referved  to  himfelf  a  power  of  making  leafes,  this  !eafe  would  have  been 
good,  and  a  revocation  of  the  former  ufes.         \VideJup-a,  torn.  5.  p.  774.  S.  C.J 

li  A.  feifed  in  fee.  In  confideration  of  natural  love  and  affe£lion  2R0II.  Abr. 
to  his  wife  and  children,  covenants  with  B.  to  fland  feifed  there-  796- 
of  to  the  ufe  of  himfelf  for  life,  and  after  to  the  ufe  of  his  wife  upon  ^^gn, 
for  life,  and  after  to  the  ufe  of  C.  his  daughter  for  life,  and  after  veyance 
to  the  firft  fon  of  the  body  of  C.  begotten,  and  fo  after  to  the  ^^^^  ^^  ^" 
other  fons  of  C.  in  tail,  and  after  to  his  own  right  heirs,  and  after  coke"^ 
A.  by  indenture  between  him  and  F.  reciting  the  faid  conveyance  a  Sid.  64. 
and  eftates,  grants  his  faid  reverfion  in  fee  without  any  confi-  ??9-  157- 
deration  to  F.  and  his  heirs,  to  the  ufe  of  F.  and  his  heirs  :  this  vIuIts!' 
grant  of  the  reverfion  in  fee  to  F.y  is  not  any  deftrudlion  of  the  Gil.  j.aw  of 
contingent  ufe  limited  to  the  firft  fon  of  C,  but  that  the  ufe  of  V^'' ^36. 
the  firft  fon  of  C.  born  after  this  grant,  and  in  the  life  of  ^.  or  and  fays,* 
C,  (hall  arife  well  enough,  becaufe  by  the  grant  of  i^.  of  the  re-  that  this 
verfion,  the  firft  ufes  and  eftates  being  recited  in  the  deed  of  ^^^^^  not  de- 
grant,  and  this  being  without  any  confideration,  the  grantee  fliall  co'^nLgent 
ftand  feifed  to  the  firft  ufes,  Inafmuch  as  he  has  conufance  of  remainder  ta 
the  firft  ufes  j  and  though  he  limits  it  to  the  ufe  of  the  grantee  c^f^V/ 
and  his  heirs,  yet  this  does  not  alter  the  truft  any  more  now  than  who  had  a* 

at  th%  common  law.  right  of  en- 

try for  the 
forfeiture,  and  a  particular  eftate  in  right,  on  which  the  contingent  remainder  will  depend,    \yidefubraf 
torn.  5.  pag.  764.  S.  C] 

But,  If  in  this  cafe  the  wife  had  entered  after  the  huftjand's  Gil.  Law  of 
death  •,  this  would  not  only  have  revived  her  eftate,  but  the  eftate  ^^">  *3^'* 
of  C.  and  the  contingent  remainder  thereon,   which  had  never 
been  put  out  of  being  j  otherwife  It  Is,   as  is  faid,  in  Sampfon 
She/ton's  cafe,  if  the  contingent  remainder  had  depended  upon  the 
eftate  of  B. 

If  a  feme  covert  or  an  Infant  be  enfeoffed  to  any  ufe  precedent  Ld.  Bacon's 
fmce  the  ftatute,  the  infant  or  baron  comes  too  late  to  difcharge  t^gSmute^f 
or  root  up  the  feoffment :  but,  if  an  infant  be  enfeoffed  to  the  ufes,  348. 
ufe  of  himfelf  and  his  heirs,  and  If  J.  D.  pay  fuch  a  fum  of 
money  to  the  ufe  of  J.  G.  and  his  heirs,  the  infant  may  difagree 
and  overthrow  the  contingent  ufe. 

But  it  is  otherwife.  If  an  infant  be  enfeoffed  to  the  ufe  of  him-  LcrdBacon's 
felf  for  life,  the  remainder  to  the  ufe  of  J.  S.  and  his  heirs,  for  ReaJi^gs  on 
he  may  difagree  to  the  feoffment  as  to  his  own  eftate,  but  not  to  ofui^^ "  ,^8, 
diveft  the  remainder,  but  it  (hall  remain  to  the  benefit  of  him  in 
remainder. 

2.  Where  there  Is  an  exprefs  Power  of  Revocation. 

A  feoffment  or  fine,  ^c.  with  power  of  revocation  Is  void  at  i  inft.  237; 
common  law,  as  to  all  power  of  revocation  ;  for  the  words  of  en-  ^  '.  Law  of 
feoffing  or  granting,  Lye.  transfer  the  whole  right,  property  and  ^'^^''''^'■ 
power  of  difpofal  to  the  feoffee,  ^c.  and  therefore  for  the  party 
to  limit  to  himfelf  a  power  of  revocation  and  difpofal,  is  repug- 
nant to  the  force  of  the  precedent  words,  and  would  introduce  a 
double   power  feated  in  diftiiwS  perfons  over   the  fame  thine. 

Vol.  VII.  I  which 
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which  the  common  law  difallows.  But  this  rule  of  law  was  fet 
afide  by  the  fame  conl1ru£lion  that  hath  brought  in  executory 
fees  j  for  when,  before  the  (latute,  ufes  were  limited  with  power 
to  revoke,  as  the  occafion,  circumftances,  and  mind  of  the  party 
altered,  it  was  thought  reafonable  that  the  parties  fhould  have 
liberty  to  revoke  according  to  their  own  apparent  intent,  by  which 
ufes  are  ever  governed  ;  and  fince  the  poflcflion  is  executed  by  the 
(latute  as  the  party  had  the  ufe,  the  eftate  continues  revocable. 

Hard.  415.  A  power  of  revocation  Is  two-fold  j 

per  Hale  : 

Edwards  v.  I .  A  Powcr  relating  to  the  Land. 

5'*'"'  2.  A  Power  fimply  collateral  to  the  Land. 

ill,  A  power  relating  to  the  land  Is,  where  a  power  is  limited 
to  one  that  had,  hath,  or  {hall  have  an  eflate  or  interefl  in  the 
land. 
Hard.  415.  This  is  again  two-fold  ; 

Ufes,  141.  !•  -Appendant  or  annexed  X.o  the  Eftate  in  the  Land. 

2.  In  Grofs. 

Id.  ibid.  I  ft,  Appendant  or  annexed  to  the  eftrite  in  the  land.  Is,  when  a 

man  hath  an  eftate  in  the  land,  and  a  power  of  revocation,  and 
the  execution  of  the  power  falls  within  the  compafs  of  the  eftate 
in  the  lands  ;  as  if  the  tenant  for  life  with  power  to  make  leafes, 
or  to  revoke,  grants  a  rent-charge,  and  then  makes  a  leafe  accord- 
ing to  his  power,  the  leflee  ftiall  hold  it  charged  during  the  life  of 
the  tenant  for  life ;  for  he  hath  power  to  charge  his  own  intereft, 
which  by  his  own  act  cannot  be  avoided. 

And  if  in  this  cafe  he  covenants  to  ftand  felfed  to  the  ufe  of  a 
ftranger,  he  cannot,  by  any  after-a£l,  revoke  the  ufes  ;  for  fince, 
as  Is  fald,  the  execution  of  this  power  falls  within  the  compafs  of 
the  eftate,  fo  that,  unlefs  it  be  executed  during  the  continuance  of 
the  eftate,  It  can  never  be  executed  ;  therefore,  whatever  z6i  paffes 
away  the  eftate,  hinders  the  execution  of  this  power  of  demifing  j 
for  a  man  cannot  demife  that  eftate  which  he  hath  palled  away  to 
another. 
Hard.  416.  2dly,  In  grofs,  is  where  a  man  hath  an  eftate  and  power  of  re- 
Gii.  Law  of  vocation,  and  the  execution  of  the  power  falls  out  of  the  com- 
'  '  pafs  of  the  eftate ;  as,  if  there  be  a  tenant  for  life,  remainder  in 
tail,  with  a  power  lodged  in  tenant  for  life  to  make  a  leafe  for  31 
years  to  commence  after  his  death,  to  ralfe  portions  to  his  dauf^h- 
ters  j  this  is  a  povv-er  in  grofs  j  and  if  tenant  for  life  bargains  and 
fells  the  lands  in  fee,  this  doth  not  deftroy  the  power  •,  for  fince 
the  execution  of  the  power  doth  not  fall  within  the  compafs  of  his 
own  eftate,  the  felling  of  his  own  eftate  only  doth  not  hinder  the 
making  ufe  of  the  power. 
Hard.  416.  But,  if  he  had  levied  a  fine,  or  made  a  feoffment  in  fee,  this 
power  had  been  deftroyed,  for  here  he  abfolutely  paffes  the  entire 
eftate,  and  devefts  all  the  remainders  ;  and  thus,  by  pafhng  the 
whole  eftate  to  another,  and  limiting  new  ufes  to  his  own  benefit, 
he  hath  deftroyed  all  the  power  of  revocation  j  for  this  power 

cannot 
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cannot  be  executed  but  out  of  the  remainders ;  and  he  hath  pre- 
vented the  execution  of  it  by  having  already  difpored  of  the  whole 
cftate  to  another. 

He  may  hkewife  releafe  fuch  a  power  of  revocation  to  the  re-  Hard.  416. 
mainder-man-,  for  he  that  is  to  have  an  intereft  by  any  poiribllity  ^^<^  ^^^ 
may  releafe  the  fame  to  the  prefent  pofTcflbr,  as  well  as  if  he  had  Lamp^it's'^  ° 
a  future  right,  for  it  is  according  to  the  policy  of  the  law,  for  the  cafe.    Gil. 
quiet  and  peace  of  the  poffelTars.  Lawof  Ufes, 

2dly,  Where  the  power  of  revocation  is  fimply  collateral.  Hard.  415. 

And  that  is,  where  a  man  hath  no  prefent  intereft  in  the  land,  Gil.  Lawof 
and  by  the  revocation  of  the  eftate  is  to  have  nothing.  Uies,  144. 

In  this  cafe,  a  fine  or  feoffment  of  the  land  is  no  e.xtinguifhlng  IJ.  ihid. 
of  the  party's  power  ;  for  though  every  man  is  eftopped  to  claim  ^  J^^P;  '74* 
an  intereft  contrary  to  his  own  a£l,  whereby  he  paffes  an  eftate  to     'SS*^"** 
another  ;  yet,  if  a  man  makes  a  feoffment,  or  levies  a  fine,  and 
then  revokes,  whereby  a  ftranger  claims  an  intereft  ;  the  ftranger, 
who  is  the  on'y  perfon  that  can  claim,  is  not  eftopped  to  claim  it, 
for  no  man  is  eftopped  from  demanding  his  own  right  by  the  a£t 
of  another  ;  and  if  there  be  no  eftoppel  in  this  cafe,  the  ftranger 
hath  a  right  by  the  contradl. 

It  remains  laftly  to  confider  of  the  manner  of  revocation. 

ift.  If  a  covenantor  is  tenant   for  life,  having  a  power  of  re-  ilnft.  237. 
vocation,  upon  revoking  he  is  feifed  of  his  former  eftate,  without  ^  Rep.  173, 
entry  or  claim;  for  he  is  in  pofTeffion  already;  and  therefore  there  ^g'^-g'    '^^** 
can  be  no  entry,  and  the  claim  where  the  party  is  already  in  pof- 
feflion  is  a  void  folemnity;  for  it  doth  not  make   any  change  of 
property  notorious. 

2dly,  If  there  be  a  tenant  for  life,  with  a  power  to  revoke  the  Id.  ibiJ, 
remainders,  and  limit  new  ones,  he  may  do  both  by  the  fame  con- 
veyance. 

For  fince  upon  revocation  the  former  ufes  are  void  ipfo  faclo, 
without  any  folemnity;  there  is  nothing  to  hinder  why  the  fame 
conveyance  ftiould  not  create  nev/  ones,  and  the  law,  to  fupport 
the  contra£t,  will  fuppofe  the  deftrudlion  of  the  ancient  ufes  to 
precede  the  creation  of  the  new  ufes. 

[But,  where  a  revoker  limits  new  ufes,  not  being  exprefsly  war-  Powell  on 
ranted  by  his  power  fo  to  do,  or,  if  warranted,  then  not  exa6lly  f^w6's>2.Si. 
purfuant  to  the  terms  of  the  power,  fuch  ufes  cannot  enure  upon 
the  original  conveyance,  but  muft  take  effect  out  of  his  intereft; 
they  muft,  confequently,  be  limited  on  a  r.ew grants  or  by  covenant 
upon  a  confideration  expreffed;  the  confideration  of  the  ori- 
ginal ufes  not  extending  to  the  new  ufes  limited  upon  the  revoca- 
tion. 

R.  B.  having  ifTue  only  one  daughter  married  to  .£".,  levied  a  Ward  v. 
fine,  and  by  indenture  declared  the  ufes  to  R.  B.  and  his  heirs  ^t"!.^^'' 
males,  remainder  to  feveral  of  his  brothers,  and  the  heirs  males  of 
their  bodies,  remainder  to  the  faid   daughter,  &c.      In   the  in- 
denture there  was  z  power  of  revocation  of  thofe  ufes,  and  alfo  a 
power  to  declare  new  ufes.     An  indenture  was  made  accordingly, 

\  '2,  ,      revoking 
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revoking  the  firfl:  ufes,  in  which  alfo  there  was  a  power  of  re* 
vocation,  but  no  power  to  limit  new  ufes.  Then  another  in- 
denture of  revocation,  and  alfo  declaring  new  ufes,  was  made  ; 
which  indenture  contained  a  claufe,  that  all  other  fines  afterwards 
to  be  levied  fliould  enure  to  thofe  ufes.  Upon  this  cafe  it  was 
ar8;ucd,  and  alfo  agreed  by  the  court,  that  if  an  indenture  de- 
clared the  ufes  of  a  fine,  and  further  that  it  fliould  be  lawful  to 
revoke,  i^c,  and  alfo  to  limit  new  ufes,  ^f.,  the  party  might,  by 
fuch  deed,  revoke  and  limit  new  ufes  as  often  as  he  pleafed,  and 
all  the  eftates  (liould  arife  out  of  the  fine.  But,  if  upon  any  fuch 
indenture,  wherein  he  declared  new  ufes  and  referved  power  of 
revocation,  he  omitted  exprefsly  to  referve  a  power  to  limit  new 
ufes;  he  could  then  only  revoke,  and  could  not  limit  new  ufes  by 
virtue  of  the  ellate  raifed  by  the  firfl;  fine.  And  thereupon  the 
counfcl,  in  fupport  of  the  1  aft  indenture,  fhewed  another  fine  le- 
vied the  term  after  the  date  thereof,  by  which  it  v/as  agreed,  that 
the  elbites  limited  by  the  laft  indenture  were  well  raifed. 
Anon,  ji.  fuffered  a  recovery  to  the  ufe  of  hlmfclf  for  life,  remainder 

1  S:r.  5S4.  |.Q  ^^  j„  j.^j]^  remainder  to  C.  in  tail,  remainder  to  D.  in  tail,  re- 
rnainder  to  A.  in  fee,  with  power  to  revoke  the  three  remainders  in 
tail  by  any  writing  under  his  hand  and  feal.  He  revoked  them 
within  the  terms  of  the  power,  and,  by  the  fame  deed,  declared  new 
ufes  in  favour  of  the  plaintiff  without  any  words  of  conveyance, 
covenant  to  ftand  feifed,  or  confu'eration  exprefled.  The  queftion 
Was,  Whether  this  new  declaration  of  ufes  was  good  or  not  ?  It  was 
infifted  in  fupport  of  it,  that  A.^  having  revoked  the  intermediate 
remainders,  had  the  whole  fee  in  himfelf,  and  might  difpofe  of  it 
as  he  pleafed  :  and  whether  it  was  by  the  fame  deed  or  a  different 
deed  was  not  material.  But  it  was  anfwered,  and  refolved  by  the 
court,  that  true  it  was,  he  might,  by  will  or  any  new  conveyance, 
have  made  fuch  new  difpofition,  and  even  this  deed  would  have 
been  fufficient  for  fuch  purpofe,  if  tliere  had  been  a  neiv  grant y  or 
a  neiv  covenant  on  confideration  expreffcd  :  but,  here,  he  had  de- 
clared new  ufes  as  under  the  recovery;  whereas  the  ufes  of  the 
recovery  were  full  before,  and  the  power  was  only  to  revoke  and 
not  to  declare  new  ufes.] 
jinft.  215.  sdly,  He  may  revoke  part  at  one  time,  and  part  at  another ; 
^•^V'  ^'  c  for  this  is  not  entire,  like  a  condition,  for  a  condition  is  entire,  be- 

Gil.  Law  of  rin  niir  •  \        r  !•• 

Ufes,  145.    caule  the  eitate   mult  be  defeated  m  the  fame  manner  that  it  is 
made;  for  otherwife  the  folemnity  of  the  entry  will  not  be  equi- 
valent to  the  folemnity  of  livery;  but  a  revocation  is   in  the  na- 
ture of  a  limitation,   and  there    is  no   folemnity  neceffary  to  the 
defeating  of  the  eftate;  and  therefore  it  may  be  done  by  parts  j 
confequently,  if  a  fine  be  levied  of  part,  that  is  a  revocation  only 
of  that  part. 
Thome  V.         [He  may  revoke  too  conditionally.     Thus,  where  -^.  feifed  in 
Thorne,        fgg  made  a  fettlement  of  the  efl;ates  in  queftion,  with  power  of 
iSz.Perkins  revocation;  and  ieven  years  afterwards   mortgaged  the  lame   in 
V.  Walker,    fee  to  One  of  the  remainder-men  in  the  fettlement,  and  the  con- 
i<i-  97«         dition  of  the  redemption  was,  that,  if  the  mortgagor  or  his  heirs 
paid  the  money  at  the  day,  he  Ihould  have  the  lands  in  his  former 

eftate ; 
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eftate;  the  queftion  was,  Whether  this  mortgage  was  a  total  re- 
vocation, or  only  pro  tmito?  The  Lord  Keeper  declared,  that  it 
was  a  revocation  pro  tanto  only,  the  mortgagor  being  to  have  the 
lands  on  payment,  as  in  his  former  eftate;  and  it  was  decreed  ac- 
cordingly. 

But,  Sir  Jofeph  Jekylly  in  giving  his  opinion  in  the  cafe  of  Fitz-  Powell  on 
gerald  and  Lord  Fauconherge^  faid,  that  he  knew  of  no  cafe  but  ^°^'  -^5' 
that  of  a  mortgage,  wherein  equity  controuled  a  power  of  re- 
vocation; and  the  reafon  of  that  cafe  was,  becaufe  the  mort- 
gagor in  equity  continued  to  be  ftill  owner  of  the  eftate,  it  being 
confidered  there  but  as  a  pledge  for  the  money.  And  the  deci- 
lion  in  that  cafe  feems  to  go  a  great  way  in  fupport  of  the  opi- 
nion. 

There,  jP.,  being  unmarried  and  having  no  child,  and  being  Fitzgerald 
feifed  of  eftates  of  large  annual  value,  did  by  leafe  and  releafe,  j'''  "j^-^' 
dated  the  2d  and  3d  oijuly  1712,3$  well  for  fettling  the  faid  pre-  con\^txgt'ct 
mifes  in  his  name  and  blood,  to  thefeveralufes,  trufts,  and  purpofes,  «/.  3 Brown's 
and  in  fuch  manner  as  thereinafter  limited,  "  with  liberty  never-  ^^''•5'^* 
*'  thelefs,  to  and  for  him  the  faid  F.^  freely  and  clearly  at  his  will  Ficzgib.zoT. 
**  and  pleafure,  to  difpofe  of,  charge,  or  alienate  the  faid  premifes, 
*'  or  any  part  thereof,  for  any  eftate  or  eftates  whatfoever,  as  he 
*<  (hould  think  fit ;  and  to  revoke,  recall,  and  make  void  all  and 
**  every  the  ufe  and  ufes, trufts, limitations, and  appointments  there- 
*'  by  raifed,  limited,  and  appointed,  mentioned,  and  declared  con- 
**  cerning  the  fame,  as  alfo  in  confideration  of  5  j-.,  convey  to  truf- 
*'  tees  and  their  heirs  all  the  eftates,  to  the  ufe  of  himfelf  for  life, 
*'  with  remainders  over."  There  was  alfo  a  term  created,  among 
other  things,  by  fale,  mortgage,  or  demife  thereof,  for  the  term,  or 
any  part  thereof,  to  raife  all  fuch  fums  as  i^.  ftiould  owe  at  his 
deceafc,  and  alfo  all  fuch  fums  as  he,  by  his  laft  will,  or  any  other 
deed  or  writing  executed  under  his  hand  and  feal,  in  the  prefence 
of  two  or  more  witnefles,  fliould  give  and  appoint  to  be  paid,  or 
charge  the  premifes  with,  to  any  perfon  or  perfons  whatfoever : 
but,  if  the  perfon  next  in  remainder  expe£lant  on  the  term 
Ihould  pay  all  the  faid  debts,  annuities,  and  monies  fo  to  be  de- 
vifed  or  appointed,  then  the  term  was  to  ceafe.  Then  followed 
thefe  provifoes  :  firft,  "  A  provifo  or  power  for  the  faid  F., 
*'  from  time  to  time,  by  any  deed  or  writing  under  his  hand  and 
*'  feal,  to  be  figued  and  duly  fealed  and  delivered  in  the  prefence 
*'  of  two  or  more  witnefles,  to  demife,  leafe,  limit,  or  appoint 
"  the  faid  premifes  or  any  of  them,  to  any  perfon  or  perfons. 
**  whatfoever  for  any  tevm  or  terms  v.'hatfoever,  for  fo  much 
**  yearly  rent  as  the  faid  F.  flrould  think  fit,  and  with  fuch  other 
**  conditions  and  agreements  as  the  faid  F.  ftiould  pleafe."  Se- 
condly, "  A  provifo,  that  if  any  female,  who,  according  to  the 
**  limitations,  ought  to  inherit  the  premifes,  fliould  marry  any 
**  perfon  without  the  confent  of  the  truftees,  or  (hould  marry  any 
•*  perfon  that  fhould  be  a  proteftant,  and  not  of  the  communion 
•*  of  the  church  of  Rome;  that  then,  and  immediately  after  fuch 
**  marriage,  all  the  eftates  before  created  and  appointed  for  the 
*'  benefit  of  fuch  perfon  fo  marrying  fhould  ceafe  and  be  void." 

I  3  Thirdly, 
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Thirdly,  a  proviro,  "  That  it  fliould  and  might  be  lawful  to  and 
"  for  the  faid  F..,  at  any  time  or  times  during  his  natural  life,  at 
*'  his  will  and  pleafure,  to  grant,  fell,  or  demife,  the  thereby 
*'  granted  premifes,  or  any  part  thereof-,  or  by  any  deed  or  writ- 
«'  ing  under  his  hand  and  feal,  or  by  his  lad  will  and  teftament  in 
*'  writingj  figned,  fealed,  delivered,  and  publifhed,  in  the  prefence 
*'  of  three  or  more  credible  witnefles,  to  revoke,  repeal,  and  make 
«*  void,  all,  every,  or  any  of  the  ufe  and  ufes,  eftate  and  eftates, 
*'  trufts,  and  limitations  before  raifed,  created,  limited,  or  ap- 
**  pointed  ;  and  to  declare  and  limit  the  fame,  or  fuch  other  new 
•'  ufes  as  fhould  feem  moft  meet  and  convenient  to  the  faid  jP.; 
**  and  then  and  from  thenceforth  the  eftates  and  ufes  before 
<*  limited  and  appointed,  and  fo  revoked  and  repealed,  to  ceafe 
**  and  determine  and  be  utterly  void,  as  if  the  fame  had  never 
**  been  made,  limited,  and  appointed  ;  and  that  the  faid  F.  (hould 
<*  and  might  difpofe  of  the  faid  premifes,  and  every  part  and 
*'  parcel  thereof,  to  fuch  other  perfon  and  perfons,  ufe  and  ufes, 
**  as  he  {hould  think  fit,  any  thing  before  mentioned  to  the  con- 
*■'  trary  in  anyvvife  notwithftanding." 

By  other  indentures  of  leafe  and  releafe,  dated  the  25th  and 
26th  of  September  1715,  made  between  F.  of  the  one  part,  ami 
T.  and  JV.  of  the  other,  reciting,  that  F.'  ftood  indebted  to  fe- 
veral  perfons  named  in  a  fchedule  thereunto  annexed  in  the  feve- 
ral  fums  therein  mentioned  ;  he,  as  well  for  fecuring  the  faid 
debts,  and  more  fpeedy  payment  thereof,  and  in  confideration  of 
5J-.,  as  alfo  for  other  good  caufes,  conveyed  to  T.  and  W.  and 
their  heirs,  the  premifeSy  upon  truft  that  they  or  the  furvivor  of 
them,  i^c.y  fhould,  out  ^  the  rents  and  profits  of  the  premifes  or  by 
mortgage^  &c.,  raife  fo  much  money  asJJjould  be  fufficient  to  pay  all  the 
debts  mentioned  in  the  laid  fchedule,  with  interelt,  over  and  above 
the  fevera!  annuities,  rents,  and  rent- charges  in  the  faid  fchedule  men- 
tioned, wherewith  the  fame  premifes  flood  charged,  and  pay  the 
fame  in  full  difcharge  of  the  faid  debts  and  intcreft  ;  and,  after 
payment  thereof  and  their  own  charges  being  fatisfied,  that 
**  they  fliould  pay  the  overplus  thereof  (if  any),  and  reconvey  fuch 
**  part  of  the  premifes  as  Jljould  remain  unfold,  to  the  faid  F.,  or 
*'  to  fuch  perfon  and  perfons,  and  to  fuch  ufe  and  ufes,  eftate 
**  and  eftates,  as  the  faid  F.  ftiould,  by  any  deed  or  writing  under 
**  his  hand  and  feal,  attelted  by  two  or  more  credible  witnefles, 
**  limit,  dircfl,  and  appoint  the  fame."  This  indenture  was  at- 
teftcd  only  by  two  witneffes,  and  remained  in  the  cuftody  of  W.^ 
the  truftee,  till  his  dr.ath. 

Then,  by  indenture  dated  the  26th  of  September  1715,  executed 
by  all  the  faid  three  parties,  reciting  the  leafe  and  releafe  of  the 
25th  and  26th  of  September  17 15,  it  was  declared,  that  it  ftiould 
and  might  be  lawful  for  the  faid  F.,  at  any  time  or  times  there- 
after during  his  life,  at  his  will  and  pleafure,  by  any  deed  or  writ- 
ing under  his  hand  and  feal,  attefted  by  two  or  more  witnefles, 
or  by  his  laft  will  in  wTiting,  attefted  by  three  or  more  witneflfes, 
to  revoke,  repeal,  and  make  void,  all  or  any  of  the  trufts  an4 
eftates  in  the  faid  indenture   of  releafe  of  the  26th  of  September 
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1715,  raifed,  created,  limited,  and  appointed  of  the  faid  premlfes, 
and  every  part  thereof;  and  to  declare,  limit,  and  appoint  the 
fame  to  fuch  other  ufe  and  ufes  as  (hould  feem  moll  meet  and 
convenient  to  him  ;  and  that,  from  thenceforth,  the  trufts  and 
eftates  fo  revoked  and  repealed,  fliould  ceafe  and  be  void,  as  if 
the  fame  had  never  been  created,  limited,  or  appointed  ;  and  that 
it  fhould  and  might  be  lawful  for  the  faid  F.  to  difpofe  of  the 
fame  premifes,  or  any  part  thereof,  to  fuch  other  perfon  and 
perfons,  ufe  and  ufes,  as  he  {hould  think  fit. 

F.  died  on  the  24th  of  January  1^16^  having  made  no  ap- 
pointment or  difpofition  of  the  eftate  after  the  execution  of  the 
ileeds  of  17 15. 

And,  upon  thefe  feveral  inftruments,  a  queftion  arofe  between 
the  heir  at  law  of  F.  and  the  claimants  under  the  fettlement  of 
1 7 12,  whether  the  deed  of  September  17 15,  for  fecuring  the  cre- 
ditors of  F.  was  not  a  revocation  of  the  fettlement  of  1712,  pur- 
fuant  to  /ome  or  ofie  of  the  provifoes  therein  contained.  It  was 
contended  on  the  part  of  the  claimants  under  the  fettlement  of 
1712,  that  if  thefe  deeds  of  17 15  were  deemed  to  be  a  revoca- 
tion of  that  fettlement,  (which  upon  other  grounds  it  was  argued 
they  could  not  be,)  yet  they  could  not  be  a  total  revocation  ;  be- 
caufe  it  was  admitted,  that  thofe  deeds  operated  cnly  as  an  im- 
plied revocation,  by  reafon  of  their  inconfiftency  with  the  fettle- 
ment of  1 7 1 2  ;  and,  therefore,  were  no  furtlicr  a  revocation 
than  fuch  inconfiftency  ^extended  :  then,  the  releafe  having  con- 
veyed the  premifes  in  truft  to  raife  money  for  paying  the  debts 
mentioned  in  a  fchedule  thereunto  annexed,  and  afterwards  to  re- 
convey  to  F.,  or  fuch  perfons  or  ufes  as  he  fhould  appoint,  with- 
out faying  to  F.  or  his  heirs,  or  limiting  the  eftate  in  default  of 
appointment,  v/hich  was  the  cafe  that  had  happened,  it  was 
apprehended  that  the  releafe  of  1715  was  no  further  inconfiftent 
with  the  fettlement  of  17 12,  than  as  to  the  particular  ufes  fpe- 
cified  in  that  deed,  and,  confequentiy,  as  to  the  reft  of  the  eftate, 
■  did  not  revoke  the  fettlement  of  1712  ;  and  that,  under  thofe  cir- 
cumftances,  a  court  of  equity  ought  to  reftrain  it  from  operating 
any  further  than  to  fatisfy  the  particular  purpofe.  It  was  argued 
on  the  other  fide  as  to  this  point,  that  F.,  having,  by  the  deeds  of 
1 715,  conveyed  the  fee  and  inheritance  of  the  whole  eftate  to  T". 
and  JV.  upon  trufts  and  for  ufes  utterly  inconfiftent  with  thofe  of 
the  fettlement  of  1712,  this  latter  conveyance  muft,  confequent- 
iy, be  a  complete  revocation  of  the  former ;  the  legal  eftate  being 
vefted  in  new  truftees,  who  could  be  felfed  thereof  upon  no  other 
trufts  than  the  new  ones,  and  F.  having  made  no  fubfequent 
appointment  of  fuch  part  as  (hould  remain  unfold,  after  the  par- 
ticular purpofes  were  anfwered,  a  truft  muft  therefore  neceflarily 
refult  for  the  benefit  of  him  and  his  heirs,  according  to  the  efta- 
bliftied  rules  both  of  law  and  equity ;  confequentiy,  there  could 
be  no  foundation  for  a  court  of  equity  to  controul  or  abridge  the 
operation  of  the  deeds  of  1715,  by  confirming  them  to  be  only  a 
revocation  pro  tafito,  merely  to  difinherit  one  of  the  coheirs  at 
law  j  ^nd  of  this  opinion  was  Lord  Chancellour  Kifgi  aififted  by 
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Sir  Jofeph  Jehyll,  and  Lord  Chief  Baron  Reynolds :  and  it  was  de- 
creed accordingly.  And  on  appeal  to  the  Houfe  of  Lords,  the 
judges  having  delivered  their  opiniunsyfna/m;  upon  the  queftion. 
Whether  the  deed  of  1 7 1 5  were  a  revocation  of  the  deed  of 
1 7 12;  and  if  fo,  whether  the  faid  deed  of  1715  were  a  total 
revocation,  or  a  revocation  pro  tanto.  It  was  ordered,  that  the 
appeal  fhould  be  difmiffed,  and  the  decree  affirmed.] 

4thly,  The  power  of  revocation  follows  the  eftate. 

Thus,  in  a  covenant  to  fland  feifed  to  the  ufe  of  A.  for  life, 
remainder  to  B.  and  his  heirs,  with  power  of  revocation  updn 
payment  of  money  by  A.  or  his  affigns,  to  B.  or  his  affigns  ;  if 
B.  dies,  A.  may  tender  to  the  heir,  who  is  in  law  the  aflignee  to 
this  purpofe. 

5thly,  A  power  of  revocation  is  in  fome  cafes  a  forfeiture. 

If  there  be  tenant  for  life,  with  power  of  revocation  over  the 
eftates  in  remainder,  and  the  revocation  depend  upon  circum- 
ftances  infeparably  annexed  to  the  perfon  of  tenant  for  life,  this 
cannot  be  forfeited  ;  but,  if  it  depend  upon  circumftances,  which 
may  be  performed  by  another,  the  king  (hall  take  advantage  of  it, 
and  revoke  the  ufes :  as,  if  the  revocation  is  to  be  by  writing  un- 
der the  parties'  own  hands  and  feals,  this  cannot  be  forfeited  to  the 
king',  but,  if  the  revocation  is  to  be  upon  tender  of  a  ring  by  him- 
felf,  or  any  other  for  him  during  his  life,  this  power  is  forfeitable. 

6thly,  If  a  man  makes  a  feoffment  with  power  of  revocation, 
when  he  hath  executed  that  power,  he  cannot  limit  new  ufes  upon 
the  fame  feoffment ;  but  otherwife  it  is,  if  he  had  a  power  to  re- 
voke and  limit  new  ones  on  the  fame  feoffment,  for  then  he 
might  revoke  and  limit  new  ufes,  with  a  fecond  power  of  revoca- 
tion, ^c.  and  fo  in  infinitum. 

Where  a  conveyance  to  ufes  enures  by  way  of  tranfmutation  of 
pofTeflion,  the  ufes  may  be  revoked  without  deed. 

[Where  a  power  of  appointment  is  given,  a  power  of  revoca- 
tion is  likewife  given,  although  no  exprefs  power  of  revocation 
be  referved  in  the  deed  creating  the  power  of  appointment. 
And  where  there  is  a  power  of  revocation,  the  law  alfo  gives  a 
power  to  limit  new  ufes  («),  though  no  power  of  new  limitation 
be  exprefled  in  the  deed  j  for  he  who  has  power  to  revoke  has 
alfo  power  to  limit.] 

3.  How  they  may  be  fufpended,  revived,  or  extingulfhed. 

It  has  been  fhewn  that  where  a  feoffment,  ^c  is  made  to 
feoffees  to  contingent  ufes,  and  the  feoffees  make  a  feoffment  over 
before  the  contingent  ufes  happen  to  be  in  ejfe^  that  thereby  the 
ufes  are  deftroyed  for  ever. 

But  if,  in  cafe  of  a  feoffment  to  contingent  ufes,  the  feoffees 
are  dijfeifed  before  the  contingent  ufes  veff,  hereby  thefe  con- 
tingent ufes  are  on\s[  fufpended;  and  by  the  re-entry  of  the  feoffees 
the  ancient  ufes  will  be  revived. 

And  therefore,  if  the  feoffees  releafe  to  the  diffeifor,  and  there- 
by bar  themfclvcs  of  their  entry,  the  ufes  are  extin^uijhed,  and 
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(H)  Of  the  Cafes  out  of  the  Statute. 

T  has  been  obferved,  that  there  are  three  ways  of  creating  a  See  ante, 
ufe  or  truft,  which  the  ftatute  cannot  execute  ;  as,  where  ufes  ^^i^^D- 
are  limited  upon  ufes;  or,  where  a  term   is   raifed  and  Hmited  in 
truft ;  or,  laftly,  where  lands  are  limited  to  truftees  to  pay  over 
the  rents  and  profits. 

I.  Where  Ufes  are  limited  upon  Ufes. 

Thus,  if  a  man  bargains  and  fells  his  lands  to  A.  to  the  ufe  of  Gil.  Law  of 
B.,  the  ftatute  cannot  execute  the  ufe  in  B.y  for  by  the  bargain  ^^"'  *^^* 
and  fale,  which  implies  a  conlideration,  there  is  a  ufe  in  A.;  and 
before  the  ftatute  it  was  impoffible   that   two  diftindl  perfons 
fhould  have  the  ufe  of  the  fame  land. 

And  by  the  ftatute,  the  firft  ufe  cannot  be  executed  in^.,  fince  Chan.  Cat 
there  could  not  be  two  plenary  pofleflbrs,  and  the  fecond  ufe  being  ^^^>  ^'S- 
contrary  to  the  difpofition  to  ^.  muft  be  null  and  void.     But  the  jen.    bil. 
Chancery  that  looks  upon  the  intereft  of  the  parties  in  conveyances,  Lawof  Ufcs^ 
conftrues  A.  only  as  an  inftrument  to  take  the  legal  eftate,  and  that  ^^^* 
in  confcience  he  is  bound  to  anfwer  the  truft  to  B.  which  he  hath 
taken,      ^(t^re  tajnen,  if  the  confideration  moves  from  A.  ? 

If  a  man  enfeoff  another  to  the  ufe  of  "J.  S.  and  his  heirs,  and  Gil.  Lawof 
upon  this  confideration,  that  if  J.  N.  fhall  pay  fo  much  money,  p^^'g^^^* 
then  the  faid  J.  S.  and  his  heirs  fhall  be  feifed  to  the  ufe  of  J.  N.  Dillon  vl 
and  his  heirs,  "J.  N.  pays  the  money,  the  ufe  is  not  executed  to  Frainc. 
him  by  the  ftatute;  but  the  court  of  Chancery  will   undoubtedly 
fupport  fuch  truft. 

A  devife  fuppofes  a  confideration,  and  therefore  it  cannot  be  4  Rep*  4* 
averred  to  any  other  ufe  than  to  the  ufe  of  the  devifee,  for  that  "^""°"* 
were  an  averment  contrary  to  the  defign  of  the  will  appearing  in 
the  words. 

But,  if  a  ufe  be  expreffed,  it  fliall  be  to  the  ufe  of  ce/Iui  que  tife,  2  Vent 311. 
and  will  execute;  for  the  will  has  only  an  implied  ufe,  where  no  j)"rdan"  ^* 
other  is  limited,  and  exprejfumfacit  cejjare  taciturn. 

But,  if  lands  be  devifed  to  A.  during  the  life  of  5.,  In  truft  for  U.  \h\d. 
B.y  the  remainder  to  the  heirs  of  B.  now  living ;  this  is  a  Chan-  uf's^^L. 
eery  truft  in  5.,  and  not  executed  by  the  ftatute;    for  this  was  the 
defign  of  limiting  an  eftate  to  A.^  that  a  tail  might  not  be  exe- 
cuted in  B.y  whereby  he  might  have  a  power  to  dock  it. 

2.  Where  Terms  are  raifed  and  limited  in  Truft  j  and  thefe  Li- 
mitations are  Two-fold, 


1 .  Of  fuch  as  wait  on  the  Inheritance*. 

2.  Of  Terms  in  Grofs, 
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I .  Of  Terms  which  ivait  on  the  Inheritance. 

Gil.  Law  of       The  original  of  thefe  was  in   the  time  of  Queen  Elizabeth, 

r^'^^Th^'  '^^^'^  mortgaging  by  way  of  raifing  terms  was  invented;  and  then 

reafon  0/  i^  ^  marriage  fettlement  was  mad(^,  or  a  purchafe  upon  a  valuable 

this  was,  confideration,  and  the  mortgage  was  difcharged  by  the  purchafe- 

ter"  s^do  not  "^°"^y>  °^  *^^  marriage-portion,  it  was  thought  fit  (a)  to  take  an 

determine,  affignment  of  the  term  in  trufl;  to  the  fame  perfons  to  whom  the 

oniefs  there  inheritance  was  limited,  to  prote£l  it  againft  latter  mortgages. 

be  a  fpecial 

provifo,  by  the  performance  of  the  trults  for  which  they  were  created.  In  ihefe  cafes  the  legal  jntereft, 
during  the  continuance  of  the  term,  is  in  the  truftee,  but  the  owner  of  the  elt.ite  is  entitled  to  the 
equitable  and  '.)eneficial  ir.tercft.  As  courts  of  common  Uw  had  d-^termined,  chat  the  poflel]ionof  the  lefTcc 
for  years  wa5  the  poffefDon  of  the  owner,  of  the  freehold,  courts  of  equiry  determined,  that  wheie  the  te- 
nant for  years  was  but  a  trurtce  for  the  oivnerof  the  inhetitaiice,  he  ihould  notouft  his  Ciflu't  que  trujl,  or 
obftrudt  him  in  any  aftof  ownetihip,  or  in  making  any  rifi'iirances  of  hiscaatc.  In  thefe  refpetfls,  there- 
fore, the  term  is  confolidated  with  the  inheritance;  it  follows  the  defcent  of  the  heir  and  all  the  alien- 
ations made  of  the  inheritance,  or  of  any  particular  eftate  or  intereft  carved  out  of  it,  by  daed,  will,  or  a£t 
inlaw.  Whitchurch  V.  Whitchurch,  2  P.  Wms.  236.  Gilb.  Rep.  1  68.  gMod.  J24..  Charlton  v. 
Low,  3  P.  Wms.  330.  Villieis  V.  Villiers,  2  Atk.  72.  WiUoughby  v.  Willoughby,  Ambl.  282.  but 
more  fully  reported  i  Term  Rep.  763.  Goodrlght  v.  Sales,  a  Wilf.  329.  Scott  v.  Fenhoulet,  i  Bro. 
Ch.  Rep.  6g.  But,  though  the  truft  or  benefit  of  the  term  is  annexed  to  the  inheritance,  the  legal  in- 
tereft  of  the  term  remains  diftlnft  and  feparate  from  it  at  law  ;  and  the  whole  benefit  and  advantage  of 
the  term  arifes  from  this  feparation,  by  affording  tiie  means  of  protefting  bona  fide  purchafeis  of  ical  eftates, 
and  alfo  of  enabling  courts  of  equity  to  keep  rtal  eftares  in  the  right  channel  ;  courts  of  equity  confider- 
ing  fuch  terms  as  creatures  of  equity.  See  Mr.  Butler's  note,  Co.  Litt.  293.  ;  and  Willoughby  v.  Wil- 
loughby,  ubifup-a  ;  and  Nourfev.  Yarworth,  Finch's  Rep.  160.  And  though  it  feems  to  be  now 
fettled  at  law,  that  a  plaintifFin  ejedlment  ot:ghc  not  to  be  nonfuitcd  by  a  term  (landing  out  in  his  own 
truftee,  or  a  fatisfied  term  fet  up  by  a  mortgagor  againit  a  mortgagee,  yet  to  efteft  this,  the  jury  muft 
prefume  in  either  of  thefe  cafes  the  term  to  be  funetidered  ;  for  without  a  furrender,  the  eflate  of  the 
truftee  mult  prevail  at  law.  Goodtitle  v.  Knott,  Cowp.  46.  Doe  v.  Pott,  Dougl.  721.  Ladev.  Holfor<l, 
Bull.  N.  P.  110.  Doe  V.  Pegge,  1  Term  Rep.  758.  Doe  v.  Staple,  3  Term  Rep.  69S.  Doe  v. 
Sybourn,  7  Term  Rep.  3.  Guodtitle  v.  Jones,  Id.  .;7.  At  law,  every  term  /landing  out  is  a  term  in 
grofs.  The  difference  in  equity  is  pioauced  by  afleding  the  perfo.a  holding  the  term  with  a  trull  to  at- 
tend the  inheritance,  which  may  be  either  by  exprefs  declaration,  or  by  implication  of  law.  If  it  be  by 
expiefs  declaration,  it  is  immaterial  whether  the  term,  if  in  the  fame  hand  with  the  inheritance,  would  or 
would  not  merge,  or  whether  it  be  fubjeil  to  fome  ulterior  limitation,  to  which  the  inheritance  is  not  fub- 
je6l  ;  for  the  exprefs  declaration  is  fufHcient  to  make  it  attendant  upon  the  inheritance,  if  it  is  to  be 
made  attendant  upon  the  inheritance  by  implication  of  law,  then  it  is  neceflary  that  it  fliould  not  be  fub- 
jedl  to  any  other  limitation,  and  that  the  owner  of  the  inheri'ancefhould  be  entitled  to  the  whole  intereft 
in  the  truil  of  the  term  ;  fo  that  according  to  the  rule  laid  down  in  Beft  v.  Stamford,  Pr.  Ch.  253. 
2  Freem.sSS.  if  the  term  and  inheritance  had  been  in  the  fame  hand,  the  term  would  have  merged. 
The  intent  to  purchafe  the  whole  intereft  will  not,  it  feems,  be  fufiicient  to  make  the  term  attendant  on 
the  inheritance  by  implication  of  law.  Scott  v.  Fenlioulet,  i  Bro.  Ch.  Rep.  69.  But  any  limitation, 
though  void  in  law,  which  {hews  an  intention  to  fever  the  term  from  the  inheritance,  will  be  fuffic'ent  for 
that  purpofe.  Hayter  v.  Rod,  i  P.  Wms.  3S'9.  And  therefore  a  term,  though  limited  in  truft  for  yf. 
and  his  heirs,  will  devolve  on  the  perfenal  reprei'entative  ofy^.  Hunt  v.  Baker,  2  Freem.  62.  Attorney 
General  v.  Sandys,  Id.  131.  And  though  a  term  raifed  fcr  a  particular  purpofe,  will,  when  fuch  pur- 
pofe is  anfwered,  veft  in  the  heir  ;  yet  he  mult  take  it  as  a  term,  and  it  will  30  in  a  courfe  of  adminiftra- 
tion,  and  not  in  a  courfe  cf  defcent,     Levit  v.  Needham,  a  V«rn.  138.3 

Caf.of  Perp.  And  hcHce  it  is,  that  if  the  inheritance  was  limited  in  tail,  with 
3'4>  5- 1'*  remainder  over,  the  trufl;  of  the  term  might  be  limited  in  the  fame 
manner;  and  therefore  if  the  tail  was  docked  by  fine  and  reco- 
very, the  trufl:  of  the  tail  and  remainders  ceafed,  and  attended  the 
inheritance  in  fee;  for  the  trufts  could  not  protect  or  attend  thefe 
eftates  that  were  not  in  being,  and  the  truftee,  who  is  but  an  in- 
ftrument  to  prote£l  otiiers,  cannot  have  it  to  his  own  ufe. 
Uld.  3.  II.  The  entailing  of  a  term  is  not  within  the  ftatute  de  donis  condit.^ 
for  that  ftatute  extends  only  to  eftates  of  inheritance,  and  not  to 
chattels,  which  the  rules  of  the  comm.on  law  have  carried  into 
another  channel. 

And 
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And  therefore  in  tliis  cafe  the  truftee  and  tenant  in  tail  may  dlf-  Jhid.  3. 
pofe  of  it  without  a  fine  or  recovery;  and  this,  upon  valuable  con-  ^l'*,^T°^ 
fideration,  will  bind  the  iflue;  becaufe,  fince  the  Chancery  are  not       *'  '  ** 
bound  by  the  flatute,  they  are  at  liberty  to  dire£l   the   rules  of 
equity,  and  it  is  not  equity  to  fet  up  the  truft  to  the  iffue  when  the 
anceftor  has  received  for  it  a  valuable  confideration. 

It  will  likewife  be  aflets  to  pay  inteltates'  debts,  for  all  chattels  lij. 
of  inteftates  are  affets  at  common  law;  and  it  is  not  equity  to  di-   [^  ^^f™  *• 

ai  -r  attend  the 

Itotherwue.  inheritance 

is  real  atfecs  in  the  hands  of  the  heir ;  for  the  Hatute  of  frauds  having  made  a  trull  in  fee  aflets  in  the 
hinds  of  the  heir,  the  term  which  follows  the  inheritance,  and  which  is  fubjedl  to  all  charges  which 
affedt  the  inheritance,  muft  be  fo  alfo.  Attorney-General  v.  Sir  G,  Sandys,  Hardr.  489.  Wil* 
loughby  V.  VVilloughby,  i  Term  Rep-  766. J 

But,  if  the  inheritance  of  a  ufe  be  entailed,  the  alienation  of  Gil.  Law  of 
tenant  in  tail  will  not  deveft  it  out  of  the  ilTue;  for  it  is  within  the  ^^">  ^°S' 
intent  of  the  (latute  de  doms,  which  fays,  that  if  an  eflate  be  thus 
limited,  the  donee  (hall  not  alien  to  prejudice  his  iffue;  and  the 
Chancery  interpreting  men's  contrails,  is  bound  by  the  intent  of 
an  a£l  of  parliament. 

If  a  term  be  given  to  A.  in  truft  for  B.  in  tail,  with  remainder  Gil.  Law  of 
over,  attendant  on  an  inheritance,  and  -^.  furrender  to  .5.,  this  ufes,  i6^. 
fhall  not  deftroy  the  remainder;  for  though  the  furrender  deftroys 
the  eftate  at  law,  yet  the  truft  remains  in  equity,  if  the  party  had 
notice. 

But  in  cafe  A.  or  B.  had  aliened  upon  valuable  confideration.  Id.  Hid. 
without  notice,  this  would  have  deftroyed  the  equity  of  the  iflue 
and  the  remainder-man. 

2.  Of  Terms  in  Grofs, 

Concerning  terms  in  grofs  much  hath  been  faid  already ;  it  only 
remains  to  add,  that 

If  a  leafe  be  limited  in  truft,  and  the  truftee  renew  the  leafe,  it  i  Ch.  Caf. 
Ihallbe  to  the  benefit  of  ceJJui  que  triiji ;  for  if  the  truftee  take  on  »9°'Holtr- 
him  the  truft,  he  takes  upon  him  to  a6l  for  the  benefit  of  the  party       ^' 
to  whom  the  advantage  of  the  term  was  originally  defigned. 

3.  Where  Lands  are  limited  to  Truftees  to  pay  over  the  Rents  and 

Profits. 

If  lands  are  devifed  to  truftees  and  their  heirs,  in  truft  for  a  iVern.415. 
feme  covert,  and  that  the  truftees  fhall  from  time  to  time  pay  and  ^^"'^  ^• 
difpofe  of  the  rents  and  profits  to  the  faid  feme  covert,  or  to  fuch  ^^""'^^"' 
perfons  as  fhe,  whether  fole  or  covert,  ftiall  appoint,  and  that  her 
huftjand  fliall  have  no  benefit  thereof;  and  as  to  the  inheritance,  in 
truft  to  fuch  perfons  as  fhe  by  will^  or  other  writings  under  her 
hand,   fliall  appoint;  and  for  want  of  fuch  appointment,  to  her 
and  her  heirs;  this  fliall  be  3  truft,  and  not  a  ufe  executed  by  the 
ftatute. 

But,  where  a  man  devifed  the  rents  and  profits  of  certain  lands  » Salk.atg. 
to  r.  B.  the  wife  of  W.  B.  during  her  natural  life,  to  be  paid  by  ^"JJJ'J- 
l»is  executors,  intp  her  own  hands,  without  the  jntermeddHng  of  combr375» 

her 


124. 


Wt&  ant)  CruG^, 


her  hufband,  and  after  her  deceafe  he  devifed  them  to  others;  it 
was  held  by  Rokeby  and  Eyre,  Juftices,  that  the  lands  themfelves 
belonged  to  the  wife,  againft  Holt,  Ch.  J.,  who  held  flrongly,  that 
the  executors  were  only  truRees  for  the  wife. 


S.  C.  and 

5  Mod.  63. 

by  the  name 

of  Bufh  V. 

Allen.    Ad- 

judged  by  _ 

two  juftices  againft    the  opinion  of  Holt,    Ch.  J.    but  the  reporters  differ  as   to  the  opinion  of  the 

Ch.  J. 

1  Caf.  Eq 

Abr.  383. 


P.  0.458 
S.C.1 


Likewlfe  where  lands  were  devifed  to  truflecs  and  their  heirs, 
in  truft  to  pay  feveral  legacies  and  annuities,  and  to  pay  the  fur- 
LordSavand  P^^^  of  the  rcnts  and  profits  to  a  married  woman,  during  her 
Seal.  [3  Br.  life,  for  her  fcparatc  ufe,  or  as  (he  fhould  dire£l;  and  after  her 
death  the  truftees  to  (land  feifed  to  the  ufe  of  the  heirs  of  her 
body,  with  remainders  over;  the  queftion  was.  Whether  this  de- 
vife  to  pay  the  furplus  of  the  rents  and  profits  to  the  wife,  was 
fuch  a  ufe  or  truft  as  was  executed  by  the  27  H.  8. ;  for  if  it 
was,  then  it  was  urged,  that  fhe  being  tenant  for  life,  the  limit- 
ation after  to  the  heirs  of  her  body  being  coupled  with  it,  gave 
her  an  eftate-tail,  according  to  Shelly  s  cafe,  i  Rep.;  but,  if  it  did 
not,  then  the  eldeft  fon  was  to  take  as  a  purchafer.  It  was  held 
by  the  court,  that  flie  had  only  a  truft  for  life,  and,  confequently, 
the  heirs  of  her  body  muft  take  by  purchafe;  and  the  rather  in 
this  cafe,  becaufe  it  was  limited  to  the  heirs  of  her  body  fevcrally 
and  fucceflively,  as  they  (hould  be  in  feniority  of  age  and  priority 
of  birth,  and  the  heirs  of  their  refpcftive  bodies  ifluing.  And  a 
difference  was  taken  between  this  cafe  and  that  of  Broughton  and 
Langley,  2  Salk.^  for  there  it  was  to  permit  A.  to  receive  the  rents 
and  profits  for  life  ;  but  here  it  is  a  truft  in  the  truftees  to  pay  over 
the  rents  and  profits  to  fuch  and  fuch  perfons;  and  therefore  the 
eftate  muft  remain  in  them  to  anfwer  thefe  trufts;  otherwife  ftie 
muft  be  the  truftee,  contrary  to  the  exprefs  words  of  the  will. 

But,  if  lands  are  devifed  to  truftees  and  their  heirs,  on  truft  to 
permit  A.  to  take  the  profits  for  his  life,  and  after  the  truftees  to 
ftand  feifed  to  the  ufe  of  the  heirs  of  the  body  of  A.^  A.  has  an 
eftate-tail  executed  in  him;  for  this  being  a  plain  truft  at  com- 
mon law,  what  is  fo,  muft  be  executed  by  the  ftatute,  which  men- 
thecafeof  tions  the  word  trujl  as  well  as  ufe. 

Burchett  V.  Durdant,  2  Vent.  31a.  is  not  law. 

Shaplandv.  [A  tcftator  devifed  lands  to  truftees  upon  truft,  that  they,  their 
ch'r'  '  ^^  heirs  and  affigns,  fhould  yearly,  by  equal  quarterly  payments,  by 
«,'  '  and  out  of  the  rents  and  profits  of  the  premifes,  after  deducting 
rates,  taxes,  repairs,  and  expences,  pay  fuch  clear  fum  as  ftiould 
then  remain  to  his  brother  C  c.  and  his  afTigns,  during  his  natural 
life,  and  after  his  deceafe  to  the  ufe  and  behoof  of  the  heirs  male 
of  the  body  of  the  faid  C.  5.  lawfully  to  be  begotten,  as  they 
Ihould  be  in  priority  of  birth;  and  in  default  of  fuch  iflue,  re- 
mainder over.  Eyre^  B.,  and  Mafter  Holford^  thought  that  the 
eftate  for  life  was  executed  in  C.  S.j  but  Mafter  Hett  differed. 
And  upon  a  rehearing  Lord  Chancellour  Thurloive  expreffed  his 
opinion,  that  the  truftees  being  to  pay  the  taxes  and  repairs,  they 
muft  have  an  intereft  in  the  premifes;  and  therefore  that  the  legal 
eftate  for  the  life  of  C.  5.  was  in  themj  and  that  C.  5.  had  only 

an 
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an  equitable  eftate  for  life,  and  the  fubfequent  eftate  being  exe- 
cuted could  not  unite;  and  of  courfe  that  a  recovery  fufFered  by 
C.  S.  was  void. 

Again,  lands  were  devifed  to  truftees  and  their  heirs,  upon  truft  Siivefter  v. 
to  (land  feifed  thereof  during  the  natural   life  of  teftator's  fon  ^^er^Rep 
J.  S.y  to  fuch  ufe  and  behoof  as  after  mentioned,   viz.  that  the  444, 
truftees  fhould  yearly  and  every  year,  during  the  natural  life  of 
the  faid  J.  5.,  take  and  receive  the  rents,  iffues,  and  yearly  pro- 
fits of  the  premifes;  and  the  teftator  ordered,  that   fuch  rents, 
iflues,  and  yearly  profits  (hould  be  applied  for  the  fubfiftence  and 
maintenance  of  the  faid  J.  S.   during  his  natural   life;  and  im- 
mediately from  and  after  his  deceafe  he  devifed  the  fame  pre- 
mifes unto  the  heirs  of  the  faid  J.  S.  lawfully  to  be  begotten, 
and  for  default  of  fuch  iflue,  then  to  his  own  right  heirs.     The 
court  held,  that  the  ufe  was  not  executed  in  the  teftator's  fon,  but 
in  the  truftees  during  his  life^  from  the  nature  of  the  truft  to  re- 
ceive and  pay  over  the  profits^  and  the  application  dire£led  for  the  fub- 
fiftence and  maintenance  of  the  fon,  by  which  the  teftator  feemed 
to  inveft  the   truftees  with  fome  degree  of  difcretionary  power  in 
that  refpe6l.     And  there  being  nothing  in  the  nature  of  the  truft; 
to  prevent  the  limitation  to  the  heir   of  his  body  from  being  a 
ufe  executed,  they  held  the  two  limitations  did  not  unite  fo  as  to 
give  J.  S.  an  eftate-tail.] 

(I)  Of  refulting  Ufes,  or  Ufes  by  Implication, 

TtERE  it  is  to  be  premifed  that  the  mere  alteration  of  pof- 
■'■■'■  feflion  does  not,  in  equity,  give  a  right,  but  it  fhall  be  to  the 
ufe  of  the  donor,  ^c,  unlefs  the  ufe  is  cxprej/ed,  or  there  is  a  va- 
luable con/ideration.     Thus, 

If  a  man   makes  a  feoffment  without  confideration,  and   ex-  Bro.  F.  al 
prefles  no  ufe,   the  feoffment  is  intended  by  the  law  to  be  to  the  i^  thif  cafe* 
ufe  of  the  feoffor  and  his  heirs.  the  law 

makes  not  any  confideration,  becaufe  the  feoffee  fhall  not  hold  of  the  feoffor,  &c.,  but  of  him  of  whom 
the  feoffor  held;  and  this  by  the  Itacuteof  ^wia  etnptores,  &c,  Dy.  146.  b  pi-  71.  S.  P.  Arg.  in  cafe 
of  Villers  v.  Beaumont.— —But,  before  the  ftatme  oi  quia  emptora  Urrarutn,  if  a  man  made  a  deed  of 
feoffment  without  any  confideration  or  caufe,  the  feoffee  fhould  have  had  this  to  his  own  ufe,  becaufe 
there  was  tenure  between  feoffor  and  feoffee,  Dy.  146.  b.  pi.  71.  Villers  v.  Beaumont.  And  fee  Bar- 
nard. Chan.  Rep.  3S7,     Lloyd  v.  Spillit. 

But,  if  one,  without   any  confideration,  enfeoffs   another  by  And.  37. 
deed,  to  hold  to  the  feoffee  and  his  heirs  to  his  own  ufe,  and  the  pl-gs-Anon- 
feoffee  fuffers  the  feoffor  to  occupy  the  land  feveral  years,  yet  the  ^i^erenca* 
right  is  in  the  feoffee;  becaufe  exprefs  ufe  is  contained  in  the  between 
deed,  which  is  fufficient  without  other  confideration.     The  fame  raifingufea 
law  is,  when  a  feoffment  is  made  to  the  ufe  of  a  ftranger  and  his  ^^^^^^^^ 

heirs.  or  other   * 

conveyance,  which  operates  by  tranfmutation  of  pnfTeflion,  and  ufes  raifed  by  covenant;  for  upon 
the  firit,  if  no  utes  were  exprelTed,  it  is  equity  that  aliigns  the  feoffor  to  have  the  ufe  ;  for  by  the 
Jaw  the  feoffor  has  parted  with  all  his  intereft  :  but,  where  he  expreffes  ufes,  there  can  be  no  equity  ia 
giving  him  the  ufe  againfl  his  own  will  ;  and  there  can  be  no  prefumption  that  the  conveyance  was  to 
the  ufe  of  the  feoffor  againft  his  own  declarAtion.  But  in  cafe  of  a  covenant,  it  is  equity  that  muft 
give  a  ufe  ;  for  the  peiCon  can  have  no  right  by  law  ;  therefore  in  fuch  cafe,  there  can  be  no  ufe  without 
«  confideration  j  tor  there  ia  00  equity  that  there  fhould,  Gil.  i.aw  of  Ufes,  &c,  212,2x3. 

That 
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That  which  cannot  veft  in  him  to  whom  it  is  limited,  (hall  re- 
turn to  the  ft^ofFor;  as,  if  I  make  a  feoffment  in  fee  to  the  ufe  of 
myfelf  for  life,  and  after  to  the  ufe  of  my  fecond  wife,  all  the  fee 
is  now  in  me;  and  when  I  take  a  fecond  wife,  then  the  feoffees 
fhall  be  feifed  to  the  ufe  of  fuch  wife  in  remainder  for  her  lifej 
per  MatiivGod^  J. 

Likewife,  if  one  feifed  of  land  of  the  part  of  his  mother  makes 
Beckwuh's  feoffment  in  fee  without  confuleration,  he  (hall  be  feifed  as  he  was 
before,  viz.  of  the  part  of   the  mother. 

In  like  manner,  if  a  man  fuffers  a  common  recovery,  or  levies  a 
fine  [a)  of  land,  and  limits  no  ufe,  this  fhall  be  to  the  ufe  of  him 
who  fuffers  the  recovery  or  levies  the  fine. 

feifed  in  tail  fufters  a  recovery,  and  declares  no  ufe,  the  ufe  refults  to  the  tenant  in  tail,  and  he  becomes 
feifed  in  fee  by  virtue  of  the  recovery,  becaufe  the  recoveror  is  tenant  in  fee- fim pie,  and  then  no  ufes  are 
declared  of  that  recovery  ;  and  where  no  confideration  appears  from  the  recovetor,  the  recovery  can  be 
to  no  other  purpofe  than  to  dock  the  entail.  Gil.  Law  of  Ufes,  6i.  [(a)  But  there  is  a  dif- 
ference between  a  fine  or  recovery  as  to  the  operation  on  the  defcent.  If  tenant  in  tail  by  dcfcciit  ex 
farte  materna  fuffer  a  recovery,  in  that  cafe,  it  is  ir\ie,  the  eftate  will  continue  notwithftanding  the  reco- 
very in  the  fame  line,  and  defcend  to  the  heirs  tx part:  matirna  :  but,  if  tenant  in  tail  by  purchafe,  with 
a  reverfion  in  fee  by  defcent,  both  ex  parte  materna,  fuffer  a  recovery,  he  muft  take  the  refulting  fee 
as  a  purchajer.  For  the  eftate  that  pafTes  by  the  recovery  is  the  eftate-tai),  the  old  eftate-tail,  now  con- 
fidered  as  a  fee;  the  party  comes  in  in  continuance  of  that  eftate-tail,  which,  being  by  purchafe,  mu(l  of 
eourfe  defcend  to  the  heir  at  law.  But  it  is  otherwife,  where  tenant  in  tail,  with  remainder  to  himfelf 
in  fee,  levies  a  fine  ;  for  the  fine  extinguifhes  the  eftate-tail,  and  pafles  a  bafe  or  qualified  fee  ;  and  that 
fee  becomes  merged  in  the  other  fee  ;  and  die  reverfion  being  fo  let  in,  the  eftate  continues  in  the  fame 
line.  Martin  v.  Tregonwell,  a  Str.  1 179.  i  Wilf.  2.  66.  S.  C.  4  Br.  P.  C.  4.S6.  S.  C.  5  Term 
Rep.  toy.  S.  C.  Roe  v.  Baldwere,  5  Term  Rep.  104.  Symonds  v.  Cudmore,  i  Salk.  338. 
Carth.  258.  S.C.  Skin.  339.  S.  C.   i  Shaw.  370.  4  Mod.  i.  S.  C] 
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Likewife,  if  two  join  in  a  common  recovery  where  one  has  no- 
thing in  the  land,  and  no  ufe  is  limited  upon  it,  this  fhall  be  to 
the  ufe  of  him  only  who  had  the  interefl  in  the  land,  and  no  ufe 
(hall  arife  to  the  flranger. 

Alfo,  if  A.  tenant  for  life,  and  B.  in  reverfion  or  remainder 
levy  a  fine,  generally,  the  ufe  fliall  be  to  A.  for  life,  the  reverfion 
or  remainder  to  B.  in  fee;  for  each  grants  that  which  he  lawfully 
may,  and  each  fliall  have  the  ufe  which  the  law  vefls  in  them  ac- 
cording to  the  eftate  v;hich  they  convey  over. 

So,  if  there  are  two  joint-tenants,  the  one  for  life,  and  the  other 
in  fee,  and  they  levy  a  fine  without  declaring  any  ufe,  the  ufe 
{hall  be  to  them  of  the  fame  eflate  as  they  had  before  in  the  land. 

[Where  a  perfon  feifed  in  fee  makes  a  feoffment  in  fee  with- 
out valuable  confideration  to  divers  particular  ufes,  fo  much  of 
the  ufes  as  he  difpofes  not  of  is  in  him  as  his  ancient  ufe  in  point 
of  reverter.  Therefore  where  A.^  feifed  in  fee,  covenanted  to 
fland  feifed  to  the  ufe  of  his  heirs  male  begotteti  or  to  be  begotten 
on  the  body  of  his  fecond  wife,  it  was  upon  this  principle  holden 
by  Haky  C.  J.,  and  two  other  judges,  that  A.  took  an  eflate  for  his 
own  life  by  implication. 

So,  where  the  immediate  ufe  is  limited  away  for  years  only,  and 
no  ufe  limited  of  the  freehold  till  the  grantor's  death,  the  ufe  of 
the  freehold  fhall  in  that  cafe  refult  to  the  grantor,  and  he  (hall 
take  an  eflate  for  life  by  implication.  As,  where  an  eftate  was 
conveyed  by  A.  to  the  ufe  of  truftees  for  70  years,  if  A.  fhould 
fo  long  live,  remainder  to  truftees  for  3000  years,  and  from  and 
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after  the  death  of  A.  to  B,  his  fon  for  life;  It  was  ol)je£led,  that 
the  Umitation  to  B.  together  with  the  remainders  over  were  void, 
being  an  eltate  of  freehold  to  comn^ence  in  futuro;  for  the  firfl: 
freehold  eftate  was  limited  to  B.,  which  was  not  to  arife  until  the 
death  of  A.^  and  no  eftate  for  life  was  limited  to  J.  unlefs  an 
eftate  for  life  fliould  be  fuppofed  to  refult  to  him.  After  folemn 
argument  upon  the  point,  and  a  cafe  ftated  to  the  judges,  it  was 
decreed,  that  an  efl:ate  for  life  refulted  to  A.y  which  fupported  the 
limitation  over. 

In  a  fubfequent  cafe,  where  the  ufe  was  limited  to  the  grantor  Adams  v. 
himfelf  for  99  years,  remainder  to  the  uie  of  the  truftees  for  25  ^^^^f*^' 
years,  remainder  to  (the  ufe  of)  the  heirs  ::iale  of  his  own  hody^  re-  \^^  ^\^^  ^' 
mainder  to  his  own  right  heirs;  the  courc  held  the  limitation  to  Dyer,  m. 
the  heirs  male  of  the  body  to  be  void,  becaufe  there  was  no  pre-  •«  margin, 
ceding  freehold  limited  to  fupport  It,  and  that  it  fhould  not  be 
implied  contrary  to  the  intent  of  the  conveyance  ;  that  there  the 
eftate  took  efFecl  by  tranfmutation  of  pofleffion  out  of  the  felfin 
of  the  truftees,  and  not  like  Fenivick  (fhould  be  Pibus)  and  Mit~ 
ford's  cafe,  where  the  owner  covenanted  to  Jiand  feifed  to  the  ufe  of 
the  heirs  of  his  body  ;  and  Poiuel^  Juftice,  held  that  even  in  that 
cafe,  If  there  had  been  an  exprefs  eflaie  limited  to  the  covenantor^ 
it  had  been  different. 

And  fo  where  A.  by  marriage  fettiement  conveyed  certain  lands  Rawieyy. 
to  the  ufe  of  himfelf  for  99  years,  if  he  fo  long  lived,  and  after  ^p"^"^ 
to  the  ufe  of  truftees  for  200  years,  remainder  to  the  ufe  of  the  p.igo.  c.  11, 
heirs  male  of  his  own  body^  remainder  to  his  own  right  heirs  ;  upon  2  Eq.  Abr. 
a  cafe  referred  to  the  judges  of  C.  B.  from  the  court  of  Chancery,  753- 
they  held  the  limitation  to  th?  heirs  male  of  the  body  of  A.  void,  no 
freehold  being  limited  to  any  perfon  precedent  to  that  eftate  ;  and 
that  no  eftate  of  freehold  could  refult  to  A.  for  his  life  by  implica- 
tion^ becaufe  another  eftate,  vi-z.  for  99  years  if,  isc.  was  exprefsly 
limited  to  him,  which  would  be  Inconfiftent  with  a  freehold  by 
implication.   , 

And  where  the  ufe  was  exprefsly  limited  away  during  the  life  of 
the  grantor  Inftead  of  for  years  only,  it  has  been  held,  that  the 
freehold  could  not  refult  to  him,  fo  as  to  unite  with  the  fubfe- 
quent limitation  to  the  heirs  of  his  body. 

Thus,  E,  C,  on  his  intended  marriage,  fettled  lands  by  deed  and  Tlppln  r. 
fine,  to  the  ufe  of  himfelf  and  his  heirs  till  the  marriage,  and  af-  p^'I'j^'  ^^^^ 
terwards  to  the  ufe  of  his  wife  for  life,  remainder  to  the  ufe  of  4.  Mod.  320. 
the  cognizces  In  the  fine,  and  their  heirs,  during  the  life  of  E.  C, 
upon  truft  to  permit  him  to  receive  the  rents  and  profits,  re- 
mainder to  the  fons  of  the  marriage  fuccefiively  in  tail  male,  and 
for  want  of  fuch  Illue  to  the  heirs  of  the  body  of  the  faid  E.  C,  and 
for  want  of  fuch  iffue  to  the  faid  E.  C.  and  his  heirs.     It  was  Moor,  284. 
agreed  that  the  cafe  differed  from  that  of  Fennjuicl  v.  Mitford^  for 
there,  no  ufe  at  all  was  limited  for  the  life  of  the  feoffor,  which 
left  a  vacancy  the  law  would  fupply  by  Implication  ;  but  in  the 
principal  cafe  there  being  an  exprefs  eftate  limited  to  the  cog- 
nizees  during  the  life  of  E,  C,  there  was  no  room  left  for  any  Im- 
plication. 
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plication.  Befides  that  in  Mitford's  cafe,  it  was  Keld  to  be  KO 
other  than  the  old reverfwn  fubfifting  in  the  feoffor;  but  the  limit- 
ation in  the  principal  cafe  being  of  a  new  eftate,  "uiz,  an  ejlate- 
tail,  could  not  be  any  part  of  the  old  eftate,  which  was  a  fee- 
fimple.  And  though  it  was  contended,  that  the  law  would  imply 
an  eftate  for  life  in  E.  C.  intermediate  between  the  eftate  of  the 
cognizees  and  that  to  the  firft  fon  of  the  marriage,  becaufe  it  was 
pofhble  that  the  cognizees  might  forfeit  or  furrender  •,  yet  the 
whole  court  was  clearly  of  opinion,  that  the  limitation  to  the 
heirs  of  the  body  of  £.  C,  was  a  contingent  remainder^  and  fuch  as 
the  heir  would  take  by  purchnfe^  and  not  by  defcent ;  and  that  the 
cafe  differed  from  that  of  Fenivick  v.  Mitford  for  the  reafons  be- 
fore given.     And  judgment  w?(s  given  accordingly. 

So,  where  A.  made  a  fettlement  to  the  ufe  of  himfelf  for  99 
years,  if  he  fnould  fo  long  live,  remainder  to  the  truftees  and 
their  heirs  during  his  life,  Sec.  remainder  to  the  ufe  of  the  heirs  of 
his  body;  remainder  to  himfelf  in  fee  ;  Lord  Chancellour  Coivper 
held  this  limitation  to  the  heirs  of  the  body  to  be  plainly  a  con- 
tingent remainder. 

And  in  a  cafe  where -<^.,  having  two  fons  C.  and  D.,  covenanted 
to  ftand  feifed  to  the  ufe  of  C.  and  the  heirs  male  of  his  body  on 
JH.  his  wife  to  be  begotten,  and  for  want  of  fuch  iiTue  to  the  heirs 
male  of  his  {Ah)  own  body^  and  for  want  of  fuch  iffue  to  his  own 
right  heirs  for  ever-,  C.  the  eldeft  fon  died,  leaving  iffue  one  fon 
and  feveral  daughters,  A.  died,  and  then  the  fon  of  C.  died  with- 
out iffue  ;  the  court  held  the  limitation  to  the  heirs  of  the  body 
of -^.  to  be  words  oi purchafe,  and  to  veft  in  the  fon  of  C.  upon 
the  death  of  A.  as  heir  mole  oi  his  body  hy  purchafe ;  and  that  on 
the  death  of  C.'s  fon  it  defcended  to  his  uncle  D.  as  heir  male  of 
the  bodv  of  A.  per  formam  doni  ;  and  not  hy  purchafe  as  heir  male 
of  the  body  of  A.^  he  not  being  heir,  as  his  nieces  were  living. 
They  allowed  no  eftate  for  life  in  A.  by  implication,  and  feemed 
to  doubt  the  dotlrine  in  the  cafe  of  Pibus  and  Mitford.  But 
this  difference  is  obfervable  between  the  two  cafes ;  in  that  of 
Pibus  and  Mitford,  the  covenantor  had  not  limited  any  ufe  at  all 
during  his  oivn  life ;  whereas,  in  Southcot  v.  Stoivell,  the  covenantor 
had  limited  a  prefent  ufe  to  his  fon  C.  in  tail. 

Archdale  Palmer  and  his  fon  fohn  Palmer,  upon  the  marriage  of 
the  fon  with  A.,  fettled  certain  lands  to  the  ufe  oi Archdale  2^x1^  his 
heirs  until  the  marriage  ;  and  afterwards,  as  to  part  of  the  lands 
to  the  ufe  of  John  Palmer  for  life,  and  after  intermediate  re- 
mainders, (to  the  ufe  of  his  wife  for  life  and  of  his  fons  by  her 
or  any  other  woman  fuccelRvely  in  tail  male,)  to  the  ufe  of  the  heirs 
male  of  the  body  of  the  /aid  Archdale  Palmer,  remainder  to  the  ufe 
of  the  heirs  of  the  body  of  John  Palmer,  remainder  to  the  ufe  of 
Johi  Palmer  his  heirs  and  affigns ;  and  as  to  the  refidue  of  the 
lands  to  the  ufe  of  Archdale  for  life,  and  after  feveral  intermediate 
limitations,  (to  the  ufe  of  John  for  life  and  to  his  wife,  in  part,  for 
life,  and  of  the  fons  of  the  marriage  fucceffively  in  tail  male,)  to 
the  ufe  of  John  and  the  heirs  male  of  his  body,  remainder  to  the 
6  ufe 
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Xyic  oi  Archdaki  his  heirs  and  afligns.  John  died  without  iflue 
male  in  the  lifetime  of  his  father,  leaving  A.  his  widow  and  one 
daughter  by  her,  named  y///«.  Archdale  afterwards  by  his  will, 
noticing  that  by  the  death  of  his  eldeft  fon  Johi  without  iffiie 
male,  that  part  of  his  eftate  then  in  pofleffion  was,  by  the  faid 
marriage  fettlement,  vei1:ed  in  him  in  fee-fimple,  devifed  the  faid 
•eftate  to  his  fon  IVilUam  Pahner  for  life,  with  remainder  to  his 
fons  fucceflively  in  tail-male,  and  for  want  of  fuch  iffue,  to  thd 
heirs  male  of  his  (teftator's)  body  begotten,  and  for  want  of  fuch 
ifTue  to  his  own  right  heirs  for  ever. 

Archdale  died,  leaving  his  faid  grand-daughter  ^««  his  heir  at 
law,  and  his  fon  WiUiam  Palmer  who  (as  well  as  John  his  deceafed 
brother)  was  the  teftator's  ifiue  by  a  firft  wife,  and  alfo  leaving 
Henry,  an  eldeft  fon,  and  feveral  other  children  by  his  fecond 
wife.  Afterwards  William  Pahnevy  who  at  his  father's  death  was 
heir  male  of  his  body,  died,  leaving  a  ion,  v/ho  died  leaving  a  fon 
Henry  John,  who  di^^d  an  infant  without  ilTuc ;  and  no  recovery 
was  fuffered  by  IViUiam  or  his  fon.  Upon  the  death  of  Henry 
John,  Henry^  the  then  eldeft  fon  and  heir  male  of  the  body  of 
Archdale  by  his  fecond  wife,  entered  upon  that  part  of  the  eftate 
which  was  by  Archdale's  will  devifed  to  the  heirs  male  of  his  body. 
And  afterwards,  upon  the  death  of  Ajin  the  widow  of  John^ 
Henry  took  pofleffion,  as  heir  male  of  the  body  ^Archdale,  of  the 
lands  which  (he  had  held  for  her  life  under  the  fettlement.  Upon 
a  bill  filed  by  Ami  the  daughter  of  John,  and  heir  general  of  Arch^ 
dale  and  her  hufband,  claiming  in  her  right,  as  heir  at  law  and  heir 
of  the  body  o/'John  Palmer,  to  be  entitled,  on  failure  of  iflue  male 
of  the  whole  blood,  to  that  part  of  the  eftate  which  was  limited 
by  the  fettlement  to  John  Palmer  in  fee ;  and  aifo  claiming  in  hef 
right,  as  heir  at  law  o/' Archdale,  to  be  entitled  to  the  eftates  o£ 
which  the  reverfion  in  fee  was  limited  to  him  by  the  fettlement, 
as  not  devifed  by  his  will ;  a  cafe  was  made  for  the  opinion  of  the 
judges  of  the  King's  Bench,  upon  the  queftion.  Whether  any  and 
what  eftate  pafled  by  the  fettlement  to  the  defendant  Henry 
Palmer,  as  heir  male  of  the  body  of  Archdale  Palmer  the  grantor  ? 
And  whether  any,  and  what  eftate  pafled  to  the  faid  defendant 
Henry  Palmer  as  heir  male  of  tlie  body  of  the  faid  Archdale  Palmer^ 
by  his  will  t  Upon  which  the  judges  certified  they  were  of  opi- 
nion, that  the  defendant  Henry  Palmer,  by  the  fettlement,  took 
hy  defcent  as  heir  male  of  the  body  of  Archdale  Pahner  the  grantor. 
That  in  cafe  a  third perfon  had  been  the  grantor,  they  iLould  have 
thought  that  Henry  Palmer  would  have  taken  an  eftace  in  tail  male 
ly  purchafe,  under  the  defcription  of  heir  m.ale  of  Archdale  Palmer* 
And  that  they  were  of  opinion,  that  an  eftate  in  tail  male  pafled 
to  the  defendant  Henry  Palmer,  as  heir  male  of  the  body  0/ Archdale 
Palmer  by  his  will. 

No  eftate  for  life  can  arife  by  implication,  or  by  way  of  refult-  2  Salk.eyj. 
ing  ufe,  to  a  perfon  who  was  not  the  owner  of  the  eftate  granted.  E***^'"  ^• 
As,  where  huftjand  and  wife  levied  a  fine  of  the  wife's  land  to  the  show!  Caf. 
ufe  of  the  heirs  of  the  body  of  the  hufband  on  the  wife  begotten^  and  Pari.  104. 
for  default  of  fuch  iffue  to  the  ufe  of  the  right  heirs  of  the  hufhani ; 
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tliey  had   iff'ac;  the  v/ife  died,  then  the  ifiue  died,  and  then  the 
huiband  died  ;  and  the  queflioii  was.  Whether  the  heir  of  the 
hufband  or  the  heir  cf  the  wife  fliould  have  the  lands  ?  And  tlie 
court  held,  that  no  eftate  for  life  could  arife  to  the  hufband  by 
implication,  becaufe  the  cflate  was  the  wife's,  to  which  he  was  a 
ftranger ;   therefore  the  limitation   to   the  heirs  of  the  hufband, 
^r.   was  void,  for  want  of  a  preceding   freehold  to  fupport  it. 
An  implied  eftate  in  the  wife  for  her  life  would  not  do  as  (lie  died 
before  hef  hufband,  and,  confequently,  befoi'e  the  remainder  to 
h's  heir  could  commence. 
VidciP.W.       So,  where  a  marriage  fettlement  was  made  by  a  third  per/on  to 
359.S11  T.    j.^^g  ^fg  qJ-  ^  fj^g  hufband  for  99  years,  remainder  to  truftees  dti- 
ca'ie''there      ^''"g  ^^'^  ^'f^  *o  fuppoit  Contingent  remainders,  remainder  to  the 
cited,  and      wife  for  life,  remainder  to  the  fivft,  \^c.  fon  of  the  marriage,  re- 
vide  Jenk.     jTi;^ii-ider  to  the  heiis  of  the  body  of  A.^  remainder  to  his  right  heirs; 
«.Ts^  ^^  '    here  the  freehold  during  A.'s  life  being  limited  to  truftees,  and  he 
taking  only  a  term  of  years,  and  the  eftate  not  moving  from  him, 
(for  if  it  had,  the  liniitation  to  his  right  heirs  would  have  been 
the  old  reverfior),)  the  remainder  to  his  heirs  was  a  contingent  re- 
mainder. 
Harris  V.  And  where  lands  were  devifed  to  C.  for  the  term  of  90  years 

Uarnes,         j£  j^g  fnould  fo  loug  livc,  and  afterwards  to  the  heirs  of  C's  body, 
2157V'         it  ^'"^s  held,  that  it  vefted  in  the  heir  by  putchafe. 

Indeed  in  a  cafe  where  the  teftator  devifed  in  remainder  (after 

limitations  to  his  brother  W.  and  his  heirs  males)  to  the  heirs  males' 

of  his  brother  A^.'s  fons,  (who  then  had  two  fons  living,)  without 

Hayes  V.       any  antecedent  devife  to  thofe  fons  thewfelvesy  and  by  a  fchedulc 

^Bi'l^k         annexed  to  the  will  and   referred  to  in  it,  (which    the    fpecial 

Rep.  6g*8.     verdicl  found  to  be  part  of  the  will,)  purporting  to  be  an  account 

how  the  teftator  had  difpofed  of  his  eftates  by  his  will,  he  faid, 

and  for  want  of  his  brother  W.'s  having  fons,  then  to  his  brother 

J^/s  foils,  and  for  want  of  fons,  then  over  :  Upon  the  queftion. 

Whether  one  of  the  fons  of  N.  took  an  eftate  for  life  or  in  tail  ? 

the  court  of  King's  Bench  in  Ireland  held  he  took  only  for  life. 

But  on  an  appeal  to  the  King's  Bench  in  England,  Lord  Manf 

field,  in  delivering  the  opinion  of  the  court,  obferved,  that  the 

only  doubt  was,  whether  by  the  words   of  the  will  the  fons  of 

N.  took  any  eftate  by  implication  ;  that  fuch  doubt  was  removed 

by  the  fchedule,  which  exprefsly  gave  an  cflate'to  the  fms  ofN. ; 

and  therefore  the  fon  of  N.  took  an  eftate  for  life  by  implication 

thus  explained,  which  being  conjoined  with  the  eftate  exprefsly 

given  to  his  heirs  males,  by  the  will,  would  by  the  known  rule  of 

law  give  him  an  eftate  in  tail  male. — But  this  cafe  turned  on  the 

operation  of  the  fchedule. 

8»nd.  on  It  has  been  doubted.  Whether  there  can  be  a  refulting  ufe  on 

vfes,48o.    ji^g  conveyance  by  leafe  and  releafe -,  that  is  to  fay,  if  a  bargain 

and  falc  in  confidcration  of  money  is  made  to  J.  S.  for  a  year, 

and  then  a  releafe  is  made  to  him  in   fee,  without  any  further 

confideration  or  declaration,  of  the  ufe,  whether  in  this  cafe  the 

ufe  will  refult  to  the  releafor. — Thus,  where  A.  brought  covenant 

as 
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as  aflignee  ot  a  reverfion,  and  fiiewed,  that  the  lefioi*,  in  confi-  Shomidgc 
deration  of  five  fliillings,  bargained  and  fold  to  B.  for  a  year,  and  ^  ^"^" 
afterwards  rcleafed  to  him  and  liis  heirs,  virtute  quorimdatn  inJtfitur'  j,  salk.  678. 
bargaTiiie  'vend'it'io7tis  ei  relaxaiionis,  lieciicn  v'lgore  Jlntuii  de  uJihiiSy  7  Mod.  71. 
&c,  he  was  feifed  in  fee  ;  it  was  objected,  that  the  ufe  rnuil  be  '^}^\'^^^l^ 
iintended  to  the  releafor  and  his  heirs,  becaufe  no  confideration  of 
the  releafe,  nor  exprefs  ufe,  appeared  by  the  pleadings.  It  was 
argued  in  this  cafe,  that  there  could  be  no  refulting  ufe  on  a  leafe 
and  releafe  :  that  nothing  paffes  to  the  leflee  in  pofTcffion,  but  by 
way  of  enlargement  of  the  eftate  of  fuch  leflee  ;  for  it  does  not 
operate  to  give  a  new  eftate  of  th€  reverfion,  but  to  increafe  the 
eftate  in  pofl'eftion,  according  to  the  words  of  it  :  fo  it  does  not 
work  by  merger  of  the  firft  intereft,  but  by  enlarging  it :  that  if 
the  releafe  enure  only  to  enlarge  the  eftate,  the  intereft  enlarged 
muft  be  to  the  ufe  of  the  leflee,  elfe  it  cannot  be  faid  to  be  an  in- 
creafe of  it :  that  if  the  practice  had  not  prevailed  to  the  con- 
trary, it  were  odd  to  limit  the  ufe  of  a  releafe  to  any  but  the 
lefl"ce ;  for  which  reafon  it  is,  that  we  find  it  exprefled  in  the 
claufe  in  the  leafe,  on  which  the  leflbr  intends  to  build  his  releafe, 
that  the  intent  of  the  leafe  was  to  pafs  an  eftate  by  releafe  upon 
it,  for  the  ufe  of  a  third  perfon  :  that  It  would  be  abfurd  to  fay, 
that  my  conveyance  ftiould  have  no  other  operation  but  to  extin- 
guifti  or  merge  the  eftate,  which  the  grantee  has  already,  in  order  to 
have  it  brought  back  to  me  ;  and  w^hat  need  could  there  be  of  fucli 
a  way  ?  if  the  party  had  any  fuch  intent,  it  might  foon  be  done  by 
a  furrender :  that  if  it  had  been  expreflxd  in  the  deed  of  releafe, 
that  he  had  already  made  him  a  leafe  for  years,  and  that  for  the 
enlargement  of  that  eftate  he  made  the  releafe,  there  could  be  no 
doubt  but  that  it  would  be  to  the  ufe  of  the  releafee  ;  and  there 
is  no  difference  between  the  cafes,  fince  this  releafe,  in  its  own 
nature,  enures  by  way  of  enlargement :  befides,  here  is  alfo  a 
valuable  confideration  -,  for  the  leaf;  and  releafe  being  but  cue  con- 
veyance, the  five  iliillings,  expreflTed  to  be  the  confideration  of  the 
leafe,  flrall  extend  to  the  releafe  ;  and  alfo  the  acceptance  of  the 
releafe  is  in  its  own  nature  a  confideration,  for  it  implies  an  alter- 
ation of  the  eftate  of  the  leflee,  the  confcnt  to  v/hich  is  a  confi- 
deration moving  from  the  leiTce  ;  and  the  only  motive  of  the 
leiTee's  parting  with  the  old  eftate  was  to  get  a  new  one.  On  the 
other  fide  it  was  urged,  that  before  the  ftatute  of  27  H.  8.  c.  10. 
if  A.  made  a  feoflinent,  levied  a  fine,  or  fufl^ered  a  recovery  with- 
out a  ufe  declared,  and  without  any  confideration,  the  feoffee, 
conufee,  and  recoveror  ftood  feifed  of  thofe  lands  to  the  ufe  of 
A. :  that  fince  the  ftatute  the  law  as  to  this  matter  is  not  altered  j 
for  the  ftatute  only  intended  to  execute  the  ufe  to  the  pcflTeflion, 
and  by  that  means  to  deftroy  the  ufe,  but  it  did  not  intend  to 
make  any  other  thing  pafs  by  the  conveyance  than  that  which 
pafl!ed  before  :  that  there  was  the  fame  reafon  the  ufe  ftiould  not 
pafs  in  a  releafe  without  confideration  or  exprefs  declaration,  as 
in  a  feoffment,  fine,  and  recovery ;  becaufe  the  ufe  and  e/Iate  are 
diftinifl,  and  though  the  eftate  paffes,  yet  the  ufe  does  not,  with- 
out a  confideration  or  exprefs  limitation  of  it  j  and  they  are  as 

K  2  much 
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much  tllftin£l  things  in  a  releafe  as  in  any  other  conveyance  :  amf 
the  precedents  are,  that  when  a  releafe  is  pleaded)  there,  always 
mention  is  made  of  a  confuleration  or  exprefs  ufe.     2  Sau/ul.  ii. 
277.     2  VenU:  120.     Co.  Eiitr.  264.  220.474.     To  the  objection 
that  this  releafe  enured  by  way  of  enlargement  of  the  leafe  for  a 
year,  and  therefore  would  participate  of  the  confideration  of  it, 
and  that  the  leafe  and  releafe  made  but  one  conveyairce,  it  was  an- 
fwered,  that  though  the  leafe  and  releafe  made  but  one  convey- 
ance as  to  the   palhu;^  of  the  fee,  yet  they  were  in  truth  dijl'incl- 
conveyances,  and  had  different  operations,  the  one  by  the  ftatute 
of  ufes,  and  the  other  by  the  common  law  :  that  as  to  what  was 
faid,  that  the  releafe  enures  by  way  of  enlargement  of  the  eflate 
of  the  leflee,  it  is  true,  that  it  gives  him  a  greater  eftate  than  he 
had  before,  but  that  notwithftanding  it  deftvoyed  the  eftate' for 
years  by  merger,  and  it  cannot  participate  of  the  confideration 
which  is  contained  in  the  leafe,  which  is  perfe61:ly  didindl.  How- 
ever, Holt.,  C.  J.  vvithout  conlldering  the  operation  of  the  convey- 
ance, and  admitting  there  might  be  a  refulting   ufe  on  it,  held. 
Sec  Sand,      that  the  manner  of  pleading  the  releafe,  as  above,  to  the  releafee, 
95,96.485.  ^35  good  ;  and  that  if  a  feoffment  be  pleaded  in  the  fame  manner, 
without  (hewing  the  ufe  or  a  confideration,  with  an  averment 
virttite  ctijus  the  feoffee  was  feifed,  the  ufe  (hall  be  intended  to  be 
to  the  feoffee  :  that  that  was  the  form  of  pleading  before  the  fta- 
tute ;  and  the  ftatute  has  not  altered,  but  rather  confirmed,  this 
manner  of  pleading.] 
ca.of  Law        It  is  to  be  obferved  likewife,   that  when  one  takes  a  feoffment, 
Uies.  7.        having  notice  of  the  feveral  ufes  and  trufts,  there,  the  party  is  fup- 
pofed  to  take  it  under  thofe  ufes  and  trufts;  for  the  law  will  fup- 
pofe  a  man's  a6lions  rather  juft  than  otherwife. 
Gil.  Law  of      Therefore,  if  a  feoffee  to  a  ufe  make  a  feoffment  in  fee  upon  a 
T-h"'  ^V       valuable   confideration   with  notice,  the  fecond  feoffees  fhall  be 
is,  for  that    feifed  to  the  former  ufes;  for  the  confideration  imports  a  fei(in  to 
itarguesa      his  own  ufe,  the  notice  a  feilin  to  the  former  ufes:  and  where  the 
corrupt  con-  ^£^  jg  capable  of  a  double  interpretation,  that  rauft  be  taken  which 

fcience  to  r  n  cl       •  -x  • 

bargain  for      COnflltS  moIt  With  equity. 

an  Cilate  which  the  purchafer  knows  to  be  ano;her's  in  equity  ;  therefore  as  confideration  or  no  confi. 

deration  is  an  iffue  at  law  ;  fo  notics  orno  notice  is  an  ifiue  in  Chancery.       Ld,  Bacon's  Read,  on  Stat. 

of  Ufes.     But  ^  If  the  ufe  is  exfrefied  to  the  fecond  feofiee,  for  there  it  fecms  notice  or  no  notice  is 

immaterial,     j  And.  314. 

sRoii.Abr.       Likewife,  if  A.  agrees  w.th  B.  to  leafe  Blackicre  to  him  forcer- 
'^'*  tain  years,  and  afterwards,  before  he  has  made  the  leafe,  accord- 

ing to  the  promife,  he  enfeoffs  C.  of  the  land  for  a  valuable  con- 
fideration, C.  having  notice  of  the  promife  before  the  feoffment 
made;  C.  (liall  be  compelled  in  Chancery  to  make  the  leafe  to  B. 
according  to  the  promife,  becaufe  of  his  notice.  • 

But,  where  a  man  takes  upon  a  valuable  confideration  without 
notice,  there,  he  is  fuppofed  to  take  it  to  his  own  ufe,  for  other- 
wife  he  would  not  have  given  an  equivalent. 
1  Rep.  112.       Therefore,   if   a  feoffment  be  made  with  confideration,  and 
chudieigh's   without   notice,    the  feoffee  fliall  be   feifed  to  his  own  ufe,  for 
<=«fe'  here,  the  a(^  is  capable  of  no  other  conftrudtion. 

Alfo, 
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Alfo,  if  feoffee  in  ufe  makes  a  gift  in  tail,  the  donee  (ball  be  Bro.  F.  ai. 
feifed  to  his  own  ufe;  for  there  is  a  confideration,  viz.  a  tenure  Ufes,  pl.io. 
between  them,  unlefs  he  exprcfs  a  ufe   upon  the  gift,  or  in  the 
gift;  per  Brooke y  J, 

If  the  feoffee  in  ufe  makes  a  leafe  for  life,  he  (hall  have  fealty ;  Id.  ihH. 
for  this  is  to  the  ufe  of'  the  leffee,  if  a  ufe  be  not  exprefsly  re- 
ferved,  feV.;  per  Brooke^  J. 

In  like  manner,  if  he  devifes  by  teftament,  the  devifee  fiiall  be  Id-  Hid* 
feifed  to  his  own  ufe,   unlefs  it  be  otherwife  expreffed ;  for  there 
is  a  confideration  implied. 

So,  if  a  feoffment  be  made  to  A.  to  enfeoff  B.  to  the  ufe  of  C,  Noy,  19. 
and'^.  enfeoff  i?.  without  limiting  any  ufe,  yet  it  fliall  be  to  the  ^^^°q^  t 

Ule  01  C  in  cafe  ofYelverton  V.  Yelverton, 

(K)  Of  feconcl  or  fhifting  Ufes. 

IF  a  man  made  z  feoffment  in  fee  before  the  ftatute  of  ufes,  Bro.  F.al. 
27  H.  8.  c.  10.  or  <iftcr  the  ftatute,  to  the  ufe  ofW.  and  his  heirs  JJ^"'/^^^" 
//■//  A.  paid  40  /.  to  the  faid  W.^  and  then  to  the  ufe  of  the  faid  A. 
and  his  heirs,  and  after  comes  the  ftatute  of  ufes  and  executes  the 
eftates  in  W.,  and  after  A.  pays  W.  the  40  /.,  there,  A.  is  feifed  in 
fee  if  he  enters  ;  by  feveral.  But  by  fome,  A.  fhall  not  be  feifed  in 
fee  by  the  faid  payment,  unlefs  the  feoffees  enter  ;  qu<tre  inde. 
And  therefore  it  feems  to  be  the  fureft  way  to  enter  in  the  name 
of  the  fecffees,  and  in  his  own  name,  and  then  the  one  way  or  the 
other  the  entry  (hail  be  good,  and  it  ffiall  make  A.  to  be  feifed  in 
fee  :  and  therefore  a  man  at  this  day  may  make  a  feoffment  to 
ufes,  and  the  ufe  fhall  change  from  one  to  another  by  aEl  ex  poft 
fafto  hy  circiimflance,  as  well  as  it  (hould  before  the  ftatute  27  //.  8. 
of  ufes. 

So,  if  I  limit  a  xx^q  jointly  to  two  perfons  not  in  effe,  and  the  one  Ld  Bacon oa 
comes  to  he  in  effe,  he  ftiall  take  the  entire  ufe  ;  and  yet  if  the  other  u*f/""*J°^ 
afterguards  comes  in  efle,  he  fliall  take  jointly  with  the  former.  As,  if  I 

make  feuftment  to  the  ufe  of  my  wife  that  (liill  bs  and  my  (ir(t  begotten  fon,  for  their  lives,  and  I 
marry  ;  my  wife  takes  the  whoie  ufe  ;  and,  if  1  afterwards  have  a  fon,  he  takes  jointly  with  my  wife. 
Ld.  Bacon  on  the  Sratuteof  Uf;s,  3^1. 

Where  a  conveyance  was  made  by  fine  to-^.  B.  to  the  ufe  o/"Dy.  314. 
CD.  and  M.  his, wife  for  life,  and  the  longer  liver  of  them,  re-  pl-S^-Anoa. 
mainder  after  their  deceafe  to  the  tfe  ofC's  executors  for  fix  months^ 
and  after  the  fix  months  ended,  to  the  ufe  ofY..  andY.his  ivifey 
and  the  heirs  male  of  their  bodies^  remainder  to  C  and  his  heirs> 
provided  ifC  at  any  time  after  have  iffv.e  of  his  body,  or  any  wife 
of  C  at  his  deceafe  be  enlient  with  any  iffue  begotten  by  C.  then- 
after  fuch  ijfuc  had,  and  after  500/.  paid  to  G.  or  tendered  and  re- 
fufed,  within  fix  months  after  the  birth  of  fuch  iffue,  then  the  ufe 
of  the  faid  lands,  immediately  after  the  deceafe  of  the  faid  CD. 
and  M.  the  fix  months  expired,  (hall  be  to  C.  and  the  heirs  of  his 
body,  and  in  default  of  fuch  iffue,  to  the  right  heirs  of  the  faid  C  D.j  M^ 
dies,  andC.  marries  iV.  PerPlowJen  and  Dyer — Before  the  perform- 
ance of  the  contingent,  C.  has  no  larger  eftate  than  he  had  before. 

So,  where  A.  made  a  feoffment  to  the  ufe  of  himfelf  for  life,  Cro.  IWt, 
remainder  to  his  wife  for  life,  remainder  to  his  right  heirs,  with  ^^%^^a' 
a  provifo  if  his  fon  interrupted  his  wife  it  fliould  be  to  the  ufe  of  the  Reynold, 

K  3  wife 
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cites  it  as  iv'ife  and  her  heirs  :  A.  made  a  leafe  for  years,  to  begin  after*  his 

the  cafe  of  (^eceafe,  and  died  :  The  fon  difturbed  the  wife  :    Refolved,   that 

BufcoJ.*  the  ufe  will  not  arife  to  give  the  wife  the  fee. 

And  Godfrey,   Aig.  faid,  he  cunceivcd  the  lejfon  theieoj  to  he,    becaufe  the  ufe   lirrilted    to  the  r'ght 

heirs  was  the  ancient  rever(i-^n,  and  no  new  eftate,  and  a  condition  cannot  be  annexed  thereto.     ILia. 

r.I"  742.  pi.  IC22       Barton's  cjf;  fays,  it  was  to  begin  affr  the  ♦  wife's  deccjfe.     Refolved,  hv 


commencement: 01  ine  lejie.— — \j:i.  L.aw  ui  ^Jlt^,  0,1,  1  30,  1  31^.  cues  o-  v-.  ,  <uja  uy^,  unc  wuc  man 
net  have  ihe  reverfion,  becaufe  the  leafe  has  altered  it  ;  for  there  is  the  fame  eftate  to  be  executed  in  the 
vife  as  Wis  in  be^rig  at^he  difpofitian  of  the  particular  eftate. 

Moor,  761.        Likewlfe,  where  A.  bargained  and  fold  land  to^.  atid  his  heirs  for 

pl.  1054. in    5-00/.,  upon  condition  that  //  A.  paid  B.  500/.  he  might  re-enter^ 

HoUowIy'v.  ond  be  fei/ed  to  the  ufe  of  himfelf  and  his  heirsj  until  he  attempt  to 

Pollard.         alien  without  the  aflent  oi  B.,  and  then  to  the  ufe  ofB.  and  his  heirsy 

and  a  fine  was  levied  to  thofe  ufes :  A.  paid   the  500/.   and  en? 

tered  ;  afterwards  A.  aliened  to  J.  S.  without  the  aiTent  of  j&, 

Pfr  Lord  C.  Egerton — No  ufe  will  arife  to  B.,  becaufe  B.  eater- 

jng  for  the  condition  broken,  ought  to  be  in  of  the  old  ufe  and 

eftate,  and  cannot  be  fcifed  to  any  other  ufe. 

(L)  Of  the  Manner  of  pleading  Ufes. 


1 F  a  man  pleads  that  A.^  B.^  and  others  were  feifed  to  his  ufe  in 
•*    fee,  this  is  good  pleading,  without  (liewing  the  commencement 


Br.  Plead- 
ing;,pi  170. 
cues  13H. 

7.  c.  18.       or  the  ule. 

Id.'ibid.  But  it  is  otherwife,  where  he  fays  that  they  were  feifed  to  the 

ufe  of  him  and  the  heirs  of  his  body,  becaufe  this  is  a  particular 

eftate. 
Owen,  S6.         If  a  man  makes  a  feoffment  in  fee  to  A.  to  the  ufe  of  B..,  B, 
Green  V.        j^^y  pj^^^  j-j^jg  feoffment,  and  fhew  that  '7-  ^-  diffeifed  him,  Vv'ith- 

Wileman.  \'^    .  ^       ,  r         ■,        n  •'  1  rr  rr 

Gil.  Law  of  out  laymg  any  aclual  entry,  for  the  ftatute  executes  the  polledion 

Vfes  8j.       in  him  :  he   may  alfo   plead  it  without  fliewing  any  agreement 

thereto,  becaufe  the  freehold  is  in  him,  unlefs  he  difagree,  and 

then  it  muft  be  fhewn  on  the  other  fide,  for  thereby  the  freehold 

is  immediately  out  of  him. 

Owen,  87.         But  in  trefpafs  he  muft  fhew  an  a£lual  entry  ;   for  this  a£tion 

S;-'V"''*       is  grounded  on  the  diftiirbance  of  his  poffefTion,  or  the  violation 

ot  his  right,    by  taking  the   actual  profits,   v/hich  no  man   could 

hinder  him  from,  or  difturb   him  in,  till  he  fhews  he  was  in 

polTeffion. 

Bro.  F.al.  Jf  a   man  pleads  that  he  bought  land  for  20/.,  without  ftiew- 

pi.^S^^ '''  ^"S  *^^^  money  paid,  or   a   day  alleged   for  the   payment   of  it, 

this  is  good  ;  for  the  buying  implies  payment  of  the   money  j 

and  if  there  was  none  paid,  the  plaintiff  may  reply,  that  he  did 

not  buy,  l^c. 

Br.  Count,         In  tieijt  the  plaintiff  counted  upon  a  leafe   for  years  made  by 

4f  H.  7.'"   ^"^  father,  rendering  rent.     The  defendant  faid,  that  the  f.-.ther 

c.  »5'.  and  others  were  feifed  in  fee  to  the  ufe  of  the  father,  abfque  hoc 

that  tl^.c  reverfion   defcer.dcd  to  the  plaintiff.      And  it  was  held  ^ 

good  pka  to  tlie  coun;,  for  the  pl.untiff  ought  to  have  counted 

fpecialiy. 
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fpecially  that  they  were  feifed  to  the  ufe,  ijfc.  and  that  the  father 
leafed,  and  becaufe  he  did  not,  the  writ  and  count  (hall  abate; 
per  Rede^  Ch.  J.  and  Kwgfmill^  J  j  for,  per  Redcy  the  defendant 
may  fay  that  the  fatlier  had  nothing  at  the  time  of  the  demife, 
and  then  the  plaintiff  cannot  maintain  the  declaration  by  the 
ijfe,  but  it  is  -i,  departure ;  for  he  ought  to  have  fhewn  it  at 
firfl. 

The  tenant  of  the  land  gannot  plead  a  releafe  mad?  by  cejiui  Br.  Mora- 
que  ufe  to  the  feoffee,  without  (hewing  the  releafe.  ^""^  de 

pi.  61.  cites  14  H.  8.4, 

In  wafte  the  writ  fet  forth  a  feoffment  to  feveral  perfons  ta  Hob.  84. 
feveral  ufes.     After  verdi£l  exception  was  taken  to  the  writ,  be-  Ihwi **' 
caufe  it  did  not  fay  the  feoffment  was  to  them  and  their  heirs,  Oxenbridg.?. 
without  whicli  there  could  be  no  inheritance  in  cejlui  que  ufe,  and 
fo  no  diflierifon,  as  the  a£lion  of   wafte  imports.      But  the  plain- 
tiff had  judgment,  becaufe  all  the  forms  of  the  writs  had  been 
fo  f^nce  the  making  of  the  ftatute  ;  and  the  declaration  laid  the 
feifm  in  fee,  as  it  muft  ;  and  yet  the  plaintiff  might  have  had  a 
general  writ,  and  declared  fpecially. 

We  proceed  now  to  tr^at  more  particularly  of  the  lattei;  branch 
of  this  title,  and  to  confider  the  law  refpedling 


A 


XruffS. 

TRUST  is  a  right  to  receive  the  profits  of  the  land,  and  to  i  MocJ  i^. 

difpofe  of  the  land  in  equity  ;  per  PtmbertoTiy  Jrg,  Mod.  17.  ^^'^V" 

in  the  cafe  oi.  Smith  v.  Wheeler.     And  holding  the  polf^ffion  and  /^,v.  " 

difpofing  thereof  at  his   will   and  pleafurc,  and   making   leafes  32.  Arg.  ia 

thereof  when  the  legal  eflate  is  in  others,  are  figns  of  a  truft.  Re^'.^*^^"* 

liarl  of  Newcaftle  v.  Earl  of  Suftlillc. 

Trufts  are  of  the  fame  nature  now  that  ufes  wese  at  common  Allen,  15, 
law.     Jrg.  Allen,  15.  in  cafe  of  the  King  v.  Holland.  H^lSd^'"' 

Abr.  Equ.  Cafe,2ao.    S.  P.  Symfon  v.  Turner. S.  P.  Arg.  Vent.  :  jo.  in  cafeofSmhh  v.  Whee.er^ 

A  truft  is  but  a  new  name  given  to   a  ufi,  and  invenred  to  defiaud  the  ftatute  of  ufes  *,  Arg. 

Sti.  40   in  c.ife  of  the  King  v.  Holland. 

*  It  has  already  been  ibferved,  that  now  the  ufe  by  the  way  of  truft  (wh  ch  were  ons  and  the  fame 
before  the  ftatute)  lemains  feparately  in  forr.e  perfims,  and  the  pofl'eirion  feparately  in  other-,  as  it  did 
before  the  ftatute,  and  aie  not  oronght  together  but  by  decree  in  Ch.\ncery,  o;  the  vciluntary  cjnveyancc 
of  t^e  poffelfor  of  the  land  to  Ctjiu't  qui  tnift. 

[The  legiflature,  by  the  ftat   of  27  H.  8.  c.  10.  are  thought  by  2  Fonbi. 
Lord  Coke  (i  Rep.  125.)  to  have  intended  to  abolifh  ufes  and  trufts,  ^-^r.  «5.' 
though  this  opinion  is  controverted  by  Lord  Bacon  in  his  Readings 
on  the  ftatute      If  fuch  was  the  intention,   courts  of  1  iw,  by  too 
ftri£l  a  con{^ru£tian  of  its  provifions,  defeated  it,  and  rcMdertd  it 
neceffary  for  courts  of  equity  to  retain  that  jurifdi6lion,  of  which 
a  more  liberal  interpretation  of  the  ftatute  by  courts  of  law  would 
probably  have  deprived  them;  fo  that,   as  Lovd  Hard^viike  ob-  TAtk.  59is«i 
ferved,  '*  -\  ftati\te  made  upon  great  confideratioui  and  intro- 
<'  duced  in  the  mofk  folemn.  manner,  by  a  ftri^b  eonftpudion,  has 
^♦.  h=d  99  Qther  effefl,  than  to  add  at  raoft  three  words  to  a  con- 

K  4  ^*  Yeyaiicc,'^ 
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aBl.Comm.  "  veyancc."     Courts  of  equity  have,  however.  In  the  excrcife  o£ 
337'  this  jurifdi£lion,  wifely  avoided,  in  a  great  degree,  thofe  mif- 

chiefs  which  made  ufes  intolerable.  They  now  confider  a  truft- 
eftate  (either  when  exprefsly  declared  or  refulting  by  neceflarjr 
implication)  as  equivalent  to  the  legal  ownerfliip,  governed  by  the 
fame  rules  of  property,  and  liable  to  the  fame  charges  in  equity, 
except  dower,  to  which  the  other  is  fubje£l:  at  law  :  and  by  a 
long  feries  of  uniform  determinajions  for  a  century  paft,  with 
fome  afliftance  from  the  legiflature,  they  have  raifed  a  new  fyllem 
of  rational  jurlfprudence,  by  which  trufts  are  made  to  anfwer  in 
general  ail  the  beneficial  ends  of  ufes,  without  their  inconveni-* 
ence  or  frauds.] 

But  for  the  better  underftanding  of  this  head,  we  {hall  divide 
it  into  the  following  branches  •,  and  confider, 

(A)  By  what  general  Rules  Trufts  are  governed. 

(B)  What  amounts  to  a. Declaration  of  Truft,  and 
when  a  Truft  fhall  be  raifed. 

(C)  "What  fhall  be  deemed  a  refulting  Truft^  or 
Truft  by  Implication. 

(D)  What  fhall  be  deemed  an  Advancement,  and 
what  a  Truft. 

(E)  What  Ads  of  a  Truftee  fhall  be  a  Breach  of 
Truft,  ^r.  or  fhall  be  deemed  to  alter  or  vary  the 
Nature  of  it. 

(F)  What  Ads  of  the  Truftee  jointly  with  Cejlu't  que 
Truji^  or  by  Ccjiui  que  Truji  only,  fl:iaU  defeat  the 
Truft,  or  deftroy  contingent  Remainders. 

(G)  In  what  Cafes  Equity  will  decree  Truftees  to 
join  in  a  Recovery,  {^c,  with  Cej}ui  que  Truji. 

(H)  When  a  Truft  is  to  be  executed,  what  Eftate 
or  Intereft  is  to  be  conveyed,  and  to  whom. 

(  I )  Truftee  in  what  Cafes  favoured,  and  in  what 
Cafes  decreed  to  account. 

(K)  How  far  Truftees  are  anfwerable  for  each  other. 

(L)  In  what  Cafes  Truftees  fhall  give  Security,  and 
when  be  difcharged  or  removed. 

(M)  The  Power  of  Cejiui  que  trufi, 

(N)  Of  Forfeitures  by  CeJlui  que  Truft. 

(A)  By 
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(A)  By  what  general  Rules  Trufts  are  governed. 

Cr  RU  STS  and  legal  ejlates  are  to  be  governed  by  the  fame  rules  :   *  P-  Wm"* 
■*■    and  this  is  a  maxim  which  has  univerfally  prevailed.     It  is  fo  Su^tton V* 
in  the  rules  of  defcent,  as  in  gavelkind^  and  borough  E?iglijh  lands  }  Sutwn. 
there  is  a  pojjejfto  fratris  of  a  truflr,  as  well  as  of  a  legal  eftate. 
The  like  rules  in  liwitatmis,  and  alfo  in  barring  eufails  of  trufts,  as 
of  legal  eftates ;  per  the  Mailer  of  the  Rolls,  who  faid  he  thought 
there  was  no  exception  out  of  this  general  rule,  nor  is  there  any 
reafon  that  there  fliould ;  and  that  it  would  be  impoflible  to  fix 
boundaries,  and  fhew  how  far,  and  no  farther,  it  ought  to  go  j 
and  that  perhaps  in  early  times  the  neccflity  of  keeping  thereto 
was  not  feen,  or  thoroughly  confidered. 

[But  there  is  a  difference  between  trufts  executed,  and  trufts  execu-  I-or*!  Gle- 
tory  ;  for  though  the  former  are  conftrued  in  the  fame  manner  as  b"7-m  *r 
legal  eftates  ;  yet  it  is  otherwife  with  the  latter  ;  for  they  are  fo  temp.  Taib.' 
moulded  by  the  courts  of  equity,  as  beft  to  anfwer  the  intent  of  ^9-  Garth 
the  parties  creating  them.  However,  it  muft  be  acknowledged,  ^'v*''^^"* 
that  even  with  thefe,  where  it  does  not  violate  fuch  intent,  the  Roberts  v.  * 
fame  rule  of  conftruclion  is  applied  as  to  legal  eftates.l  Dixv.eii, 

A.  being  feifed  in  fee  of  certain  lands  devifed  them  to  truftees  ^  P-  Wm». 
in  fee,  in  truft  to  pay  his  debts,  and  to  convey  the  furplus  to  his  watt«v. 
daughters  equally  :  the  younger  married  and  died,  leaving  an  in-  Ball.    [So, 
fant  fon,  and  her  huftjand  furviving  :  the  eldeft  daughter  brought  Chaplin  r. 
a  bill  'for  a  partition  j  and  the  only  queftion  was.  Whether  the  -  p^wmst 
huftjand  of  the  younger  daughter  ft^.ould  have  an  eftate   for  life  254. 
conveyed  to  him  as  tenant  by  the  curtefy  ?  Upon  which  it  was  ^^^liborne 
decreed  by  Lord  Chancellour,  that  truft  eftates  were  to  be  go-  ^At^^eo? 
verned  by  the  fame  rules,  and  were  within  the  fame  reafon,  as  Burgefsv. 
legal  eftates ;  and  as  the  huftDand  ftiould  have  been  tenant  by  the  ^l^^^te, 
curtefy,  had  it  been  a  legal  eftate,  fo  fliould  he  be  of  this  truft  138.  i6i^l 
eftate ;  and  if  there  were  not  the  fame  rules  of  property  in  all 
courts,  all  things  would  be,  as  it  were,  at  fea^  and  under  the 
greateft  uncertainty. 

[But,  where  a  father  devifed  lands  to  truftees,  in  truft  to  ap-  Hearie  v. 
ply  the  rents  and  profits  to  the  fole  and  feparate  ufe  of  the  daugh-  Greenbank, 
ter  during  her  life,  not  fubjed  to  the  debts  and  controul  of  her  3  Atk.  715. 
hufband,  and  alfo  to  permit  his  daughter  by  deed  or  writing  to 
devife  the  lands  to  fuch  perfons  as  flie  fliould  think  proper ;  Lord 
Hardwicke  held,  that  the  huftjand  fliould  not  be  tenant  by  the 
curtefy  of  the  truft ;  becaufe,  though  the  daughter  had  the  bene- 
fit of  a  truft  of  inheritance,  yet  fhe  had  neither  a  legal  nor  equi- 
table feifm  during  the  coverture. 

It  is  eftabliflied,  that  there  ftiall  not  be  tenant  in  dower  of  a  3  P.  Wm*. 

truft.  234. 

2  Atk.  525.     Ca.  temp.  Talb.  138, 

It  hath  alfo  been  holden,  that  a  truft  is  not  liable  to  efcheat  to  Eurgefs  v. 
the  lord  in  confequence  of  attainder  or  want  of  heirs  j  becaufe  'Wheat,  iBI, 
the  truft;  could  never  be  intended  for  his  benefit.  ^^^'  "3- 

Trufts 
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Sand,  on  Tvufls  in  general  are  net  barred  by  the  (latute  of  limitations. 

Ufes,  250.  Thus,  a  truftee  has  been  decreed  to  account  and  reconvey  after  a 

ton  ^"^li-  pofleffion  of  tv/enty  years  [n).     So,  where  a  truft  is  created  for 

(in,  Finch,  payment  of  debts,   it  will  not  only  take  a  debt  out  of  the  ftatute 

Rep.  262.  q£  lii-nitations,  incurred^/z/Vt-t'  its  creation  (^},  but  will  alfo  revive  a 

v.Turv^ii'e"  <^ebt  barred  by  the  ftatute  before  it  was  raifed  {c).    But  this  rule, 

z  p.  vvras.  that  a  truft  eftate  is  not  within  the  ftatute  of  limitations,  holds 

'++•    ,  only  as  between  cejlui  que  triijls  and  trajieesy  not  between  cejliii  que 

way  v.^E'nrl  trujl  and  triiflecs  on  one  fide,  diWdiJi rangers  on  the  other  {d).     And 

cf"  Strafford,  if  is  faid,  that  a  fine  and  five  years  non-claim  will,  in  favour  of 

1  p.  Wm3.  ^  purchafer,  bar  a  truft  term,  though  ctfim   que  truJl  be  an  in- 

▼.'''lari  of"  fant  {e).     So,  if  a  truftee  negleOs  to  fue  within   the  time   pre- 

Strafford,  fcribed  by  the  ftatute  of  limitations,  ccJlui  que  trujl^  though  an  in- 
C'^LT:onf'-^nt,isboundbyit(/).] 

▼.  Briggs,  5  Atk.  1C7.  (</)  Llewellin  v.  Mackworth,  2  Eq.  Ca    Abr.  579.     Townfliend  v.  Townt 

Ihend,   I  Br.  Ch.  Rep.  551.  (0   3  P.  Wmf.  310.  note  G.  (/)  VVjch  v.  EaiUndia Company, 

3  P.  Wms.  309. 

(B)  What  amounts  to  a  Declaration  of  Truft,  and 
when  a  Truft  fhall  be  raifed. 

[It  has  been  n-^H E Jlatute  ofig  Car.  2.  C.  3.  §  7.  enacis,  That  all  dechirat'wus  or 
holden,  that   jf     creations  bf  truJl  Jljall  be  manifejied  by  fotne  loriting  figned  by  the 
fion  does  '     party ^  or  by  his  lajl  will  in  writing,  or  elfeJJjallbe  void.   And  by — 
r^ot  extend  to  declarations  ottrufts  01' perfunalty.     Nab  v.  Nab,   10  Mod.  404.     Scd  tide  Fordyce  v. 
Willis,  3  Bro.  Ch.  Rep.  577.] 

§  9.  AJfignments  of  irujls  Jhall  be  in  •writing  figned  by  the  party 
ojjigning  the  fame,  or  by  his  lafl  will,  or  elfe  pall  be  of  no  effect. 
But  words  which  are  not  altogether  artificial,  will  ferve  to  dlre£b 
159.  Nou'rfe  a  truft,  which  will  not  fervef  to  limit  an  eftate  ;  per  Lord  Keeper. 

&  al.  V.   Yarmouth. 

J  Vern.4ij.       Where  ^.  devifed  all  his  lands  to^.  and  the  heirs  of  his  body; 
Cio*defley     ^^j  jj^  another  part  of  his  will,  reciting  that  he  owedi^.  money  upon 
'*   ^  *"^*    account,  he  therefore  devifed  to  him  all  his  perfonal  eftate,  and 
made  him  executor,  willing  him  to  pay  his  debts  ;  upon  the  read- 
ing of  the  will,   though  the  claufe  as   to  the  payment  of  debts 
feemed   to  relate  to  the  perfonal  eftate   only ;  and  though  the 
lands  were  devifed  to  B.  in  tail,  with  a  remainder  over  to  an- 
other ;  and  it  was  objected,  that  a  tenant  in  tail  could  not  be  a 
truftee  5  yet  the  court  decreed  both  real  and  perfonal  eftate  to  be 
fold  for  payment  of  the  teftator's  debts  ;  and  the  decree,  it  is  faid, 
was  affirmed  in  the  Houfe  of  Lords. 
:Vern.  22S.       So,  if  J.  iS.  devifes  his  lands  to  his  brother,  who  is  his  heir  at 
Alcock  V.     law,  in  fee,'  and  likewifes  devifes  feveral  legacies,  and  makes  his 
Sparbawk.     ^jQ^her  executor,  defirlng  him  to  fee  his  will  performed  according 
to  the  truft  and  confidence  he  had  repofed  in  him  ;  this  makes  the 
real  eftate  liable  •,  for  the  teftator  needed  not  to  have  devifed  the 
eftate  to  his  brother,  being  heir  at  law,  unlefs  he  intended  that  he 
fliould  take  It  chargeable  with  the  debts  and  legacies.     Decreed, 
and  afiirmed  by  the  Iloufe  of  Lords, 

A  truO; 
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A  trufl:  was  decreed  of  a  term  for  years  afUgned,  though  the  Fin.  r. ^56. 
trull  was  vot  expreffed  in  the  deed;  it  having  been  fo  declared  by  Goodwin  v. 
the  alTignec,  who  had  given  bo7id  ts  perform  the  truji.  where'^ab    d 

was  g'Ven  to  cejluy  que  trufl  to  afTign  as  he  fliould  direft.  Moorecrofc  v.  Dowding,  7,  P.  Wms.  314, 
So,  where  a  bond  was  given  by  a  rrotber  to  her  l\in  to  furrender  a  copyhold  ellate  to  him  j  the  mother's 
brother,  whofe  heir  at  law  (he  was,  having  been  dilappoiiited  of  devifing  die  eftate  to  the  fon  from  the 
impiafticability  of  furrsndering  it  to  the  ule  of  his  will,  and  having  t.iken  ihis  method  of  fecuring  it  to 
him.     Parks  V.  WiUbn,  10  Mod.  515.     9  Mod.  6i.   S.  C] 

[A  covenant  to  make  conveyances,  or  to  purchafe  lands  to  cer-  Earl  of  Ply- 
tain  ufes,  hath  been  holden  to  be  a  good  declaration  of  truft,  and  ?]?f^  ^* 

'  '^  '  Hickman, 

binding  upon  the  eltate.J  aVem  1C7. 

BUk-e  V.  Blake,  2  Bro.  P.  C  350.     Deg  v.  Deg,  2  P.  Wms.  415. 

If  a  man  deyifes  1500  A  to  A.  and  B.  for  fuch  ufes  as  the  tefla-  z  Vem.ioS. 
tor  had  declared  to  them,  and  by  them  not  to  be  difclofed,  and  Crooke  v. 
he  difclofes  the  truft  to^.  who  by  letter  difclofes  it  to  B.  ;  this  (hall  f J^gj^'p^'c 
be  a  truft,  and  the  letter  is  a  good  declaration  thereof.  39.  o'Hara 

V.  O'Neil,  s.  P.  j 

But,  if  a  man  devifes  40  /.  to  be  paid  to  his  coufin  J.  S.,  and  by  i  Cban.^ 
him  to  be  difpofed  of  in  fuch  manner  as  the  teftator  fliould  by  a  j^^^^]^^' 
private  note  acquaint  him  with,  and  he  dies  without  having  made  Douch. 
any  fuch  appointment;  this  ftiall  be  a  good  bequeft  to  J.  -S.,  and 
fliall  not  go  to  the  executors,  from  whom  it  was  intended  to  have 
been  given  away. 

A.  lent  B.  100  /.,  and  ip  the  note  which  was  given  for  it,  men-  2  Vent. 
tion  was  made  that  it  ihould   be  difpofed  of  as  A.  fhould  direcl ;  j^rdHol- 
on  a  bill  exhibited  for  it,  the  court  declared  it  was  a  depojitum  or  lis's  cafe. 
truft,  and  decreed  payment  of  it,  though  it  was  barred  by  the 
ftatute  of  limitations. 

A.  in  confideration  of  80/.  conveys  an  eftate  abfolutely  to -5.  zVemaSS. 
and  afterwards^,  brings  a  bill  to  redeem,' and  B.  by  anfwer  in-  ^^'^P^oiv. 
fifts  that  the  conveyance  was  abfolute,   but  confeffes  it  was  in  [lAtk.iss. 
truft,  that   after  the  80/.  paid,  with  intereft,  he  was  to   ftand  Cottington 
feifed  for  the  benefit  of  the  wife  and  children  of  A.,   though  np  g"  ^^"*^V 
truft  was  declared  in   writing,   and  A.  replies  to  the  anfwer ;  It 
was  infifted  that  A.  having  replied,  and  defendant  having  made 
no  proof  of  the  truft,  no  regard  ought  to  be  had  to  the  matter  fet 
forth  in  avoidance  of  the  plaintiff" 's  demand  ;  yet   the  court  de- 
creed the  truft  for  the  benefit  of  the  wife  and  childreui. 

So,  if  y.  5.  makes  his  will,  and  his  wife  executrix,  and  the  fon  iVern.z^e. 
afterwards  prevails  on  his  mother  (by  telling  her  that  the  execu-  'f  J»ynn  *- 
torfliip  would  be  troublefome  to  her,  ^c.)  to  get  J.  S.  to  make  a  riRo^Abr. 
new  will,  and  name  him  extrcutor  therein,  he  promifing  to  be  a   37?.  pi  i. 
truftee  for  the  mother,  which  is  done  accordingly,  and   in  that  4  Vm.  Abr. 
will  there  is  buc  a  fmall  legacy  given   the  wife  ;  this  will  be  de-  Rof^cii  v.' 
creed  a  truft  fo?  the  wife  on  the  point  of  fraud,  notwithftanding  Every. 
the  ftatute  oi  frauds  2,nd  perjuries ^  which  requires  a  declaration  of  ^  Vm.  Abr. 
truft  in  writing.  Seiiackv?'* 

Harris.  Pr.  Ch.  3.  Davenidi  v.  Balnes.  2  Vern,  i;o6.  Oldham  v.  Litch ford.  Ambl.  6/.  Recchv. 
Rennis^te.  3  Vef.  jun.  1  52.  Rarrow  v.  Gieeno.igh.  Anftr.  343.  Ncwcomb  v.  Burdon.  Similar  de- 
cifions  on  the  ground  of  fiaud.] 

But, 
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Chan.  Caf.  But,  wlicrc  oiic  pofiefled  of  leafes  for  years  devlfed  them  to  hiss 
310  Civil     vvife,  and  hoped  iht  would  leave  them  to  his  fon,  and  died;  and 

▼    Rich.  '  r  '  ' 

r(j)Soj  ^"^1"  fccond  hufband  granted  the  leafes  away,  and  the  fon  fued  to 
other  cafes  be  rcHevcd  ;  his  bill  was  difraifl'ed  ;  for  it  was  no  truft  for  the 
havcfaid,      ^^^^  ,,\^     Cited  bv  Lord  Chancellour  as  a  cafe  he  remembered  in 

tjiat  words  \    ^  .   •' 

merely  of      -Lord  JigertoH  s  time. 

reeommemiatioii  wiil  n'>t  b^  fofficient  to  create  a  truft.  Blind  v.  Bland,  24th  February  1745.  I-eMai- 
i^re  V.  Bannifter,  26th  November  1770,  ftated  in  Finch's  note  to  Eales  v.  England,  Pr.  Ch.  200. 
Cunliffe  V.  Cuniifte,  Ambl.  626.  However,  notwithll.jnding  thefj  dccifions,  it  now  feems  to  be  fettled, 
that  words  of  defiie,  requeft,  or  recommendation  (for  rcqueft  and  recommendation  are  confidered  as  con- 
vertible terms)  are  fufhcient  to  create  a  trull,  provided  that  the  property  be  certain,  and  the  obje£ls. 
dillinftly  marked.  Where  any  perfon  gives  property,  and  points  out  theobjtils,  the  property,  and  the 
way  in  which  it  iha!!  go,  that  does  create  a  tiuft,  unlefs  hz  fhcwi  clearly  that  his  defireexpieffed  is  to  be 
controuled  by  the  party,  and  that  he  fhali  have  an  option  to  defeat  it.  Eales  v.  England,  Pr.  Ch.  200. 
a  Vern.  4S6.  Glynn  v.  Harding,  i  Atk.  469.  Vernon  v.  Vernon,  Ambl.  4.  Palmer  v.  Scrib, 
S  Vin.  Abr.  289.  pi.  2.5.  Harland  v.  Trigg,  i  Bro.  Ch.  Rep.  142.  Nowlan  v.  Nelligan,  Id-  489. 
Pierfon  v.  Carnett,  2  Ero.  Ch.  Rep.  3'.^,  226.  Ricliardfon  v.  Chapman,  Burn's  E.  L.  tit.  Billiop, 
pag.  220.  Mali'ey  v,  Sherman,  Ambl.  520.  Wynne  v.  Hawkins,  i  Br.  Ch.  Rep.  179.  Malim  v. 
Keighley,  2  Vef.  jun.  333.  Barrow  v.  Greenough,  3  Vef.  jun.  152.  In  Purtiman  v.  Filliter, 
3  Vez.  jun.  7.  where  a  te!la:or  gave  the  refidue  of  his  perfonal  eftate  to  his  wife,  defning  her  to  provide 
for  his  daughter  ^.  out  of  the  fame,  as  long  as  (he,  his  wife,  fbould  live,  and  at  her  deceafe  to  difpofe- 
cf  what  fhould  be  left  among  his  children,  in  fuch  manner  as  flie  fliould  judge  moft  proper  ;  upon  a  bill 
filed  by  the  children  againft  the  wife's  reprefentative  to  have  the  benefit  of  this  vefiduary  bequeft,  the 
Wafter  of  the  Rolls  faid,  th.U  it  is  now  clearly  fettled,  that  any  v-fords  of  rccommend.itian  by  any  perfoa 
having  ariglit  to  command,  do  create  a  trull,  if  the  perfon  and  property  aie  defined  5  but  the  queftion 
in  this  cafe,  he  added,  is  merely  a  queftion  of  conftru^lion  upon  the  wards,  "  what  fliould  bo  left ;" 
and  thofe  words,  he  conftrued  to  convey  an  abfolute  gift  to  the  tedator's  wife  of  any  part  of  his  property 
to  any  ufe  flie  might  think  proper,  cloched  only  with  a  truft  fjr  his  daughter  A.Jl 

Sonleyr.  [An  cflate  was  devifed  to  a  body  corporate  in  truft  to  fell,  »nd 

Clock-         jIjjjj.  t];jg  money  arifing  from  the  fale^  and  the  receipt  and  profits 
Company,     ^'''^  *'^^  ^'^^^»  f^ould  be  divided  between  the  teftator's  nephew,,  and 
Br.  Ch.        nieces.     The  queftion  was,  Whether  the  devife  to  the  corpora- 
Rep.  81.       jJqj^  being  void,  the  heir  at  law  took  beneficially,   or  fubjecl  to 
the  truft  .''  And  by  Eyre,  B. — Although  the  devife  to  the  corpora- 
tion be  void  at  la"iv,  yet  the  tiuft  is  fufficiently  created  to  faftea 
itfclf  upon  any  eftate  the  law  may  raife.     This  is  the  ground  on 
which  courts  of  equity  have  decreed,  in  cafes  where  no  truftee 
has  been  named. — Decreed  that  the  heir  at  law  is  a  truftee  to  the 
ufes  of  the  will.] 
MSS.  Rep.       With  refpe£l  to  the  raifing  of  trufts,   it  has  been  held,  that 
Fry  V.  Fry,    ^-l^erc  a  truft  is  created  by  marriage  fettlement  or  will,  or  a  truft 
Trin.    '       °^  ^  term  to  raife  money  at  21  or  marriage,  and  the  perfon  dies 
17  G.  a.   ■   before  the  time,  a  court  of  equity  will  not  fufFer  the  truftee  to 

raife  the  money  at  law. 

Fry  V.  Fry,        yi.  by  his  v/ill  devifed  his  real  eftate  to  his  wife  for  life,  with 

in  Chanc.      remainders  over,   and  gave  a  legacy  to  his  daughter,  to  be  paid 

17'  Geo.  2.    within  one   mouth  after  the  death  of  his  wife,  and  charged  it 

MSS.  Rep.    upon  the  real  eftate ;  The  daughter  died  in  the  life  of  the  wife, 

unmarried ;  and  after  the  wife's  death  the  reprefentative  of  the 

daughter  brought  his  bill  to  have  this  legacy  paid  out  of  the  real 

eftate.     For  the  plaintiff  it  was  infifted,  that  this  was  different 

from  the  common  cafe  of  a  legacy  payable  out  of  the  lands,  for 

here  the  time  of  payment  was  poflponed  out  of  regard  to  the  cir- 

cumftances  of  the  fund,  and  not  of  the  perfon.     But  by  Lord 

Chancellour. — The  general  rule  is,  that  where  a  legacy  or  portion 

II  is 
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is  given  to  be  ralfed  out  of  lands,  payable  at  a  certain  time,  If  the 
legatee  or  child  dies  before  that  time  comes,  and  before  the  time, 
when  in  the  view  of  the  teftator  he  could  be  fuppofed  to  want 
the  legacy  or  portion,  it  (hall  fink  in  the  land  for  the  benefit  of 
the  heir  or  devifee  ;  and  this  rule  has  only  been  broke  into  in  fa- 
vour of  the  hiifband  or  children  of  fuch  legatee,  ^c.  where  flie 
has  married.  But  that  is  not  the  prefent  cafe,  and  as  to  the  ar- 
gument made  ufe  of  from  the  circumitances  of  the  fund,  that  is 
only  brought  as  an  auxiliary  reafon ;  and  no  cafe  has  been  deter- 
mined upon  fuch  circumftances  alone.  If  it  had  been  given  on 
a  more  remote  contingency,  as  on  the  failure  of  iffue  of  A.  &c. 
there  might  have  been  fome  reafon  to  have  given  it  to  the  repre- 
fentative,  as  the  teftator  might  probably  think  the  legatee  could 
not  be  living  at  fuch  a  diftant  period.  But  here  it  depends  on  the 
death  of  his  wife,  which  might  happen  in  a  reafonable  time.  In 
cafes  where  it  has  been  given  to  A ,  his  executors  and  adminiftra- 
tors,  it  (hews  the  intention  of  the  teftator  to  make  it  tranfmiffible ; 
and  where  it  has  been  charged  by  a  condition,  or  a  conditional  i 

limitation,  and  the  legatee  has  had  a  remedy  at  law  to  defeat  the 
devife  of  the  eftate  to  the  devifee,  this  court  will  not  interpofe  to 
cake  that  remedy  from  him,  but  will  leave  the  devifee  to  take  the 
eftate  cum  mere.  But  in  the  cafe  of  a  truft  created  by  marriage 
fettlement  or  will,  or  a  truft  of  a  term  to  ralfe  money  at  21  or 
marriage,  where  the  perfon  dies  before,  this  court  vvall  not  fufFer 
the  trullee  to  raife  the  money  at  law,  where  there  might  be  a  re- 
medy at  law  contrary  to  the  rule  of  this  court.  The  teftator  here, 
in  the  latter  part  of  his  will,  gives  legacies  to  his  two  daugh- 
ters, and  if  either  of  them  die,  her  (hare  to  go  to  the  furvivor ; 
this  looks  as  if  he  did  not  intend  that  the  reprefentative  (hould 
'have  it  even  in  the  firft  bequeft,  and  is  a  farther  circumftance  to 
confirm  the  opinion  given  again  ft  railing  the  legacy  out  of  the 
real  eftate. — Bill  difmifled,  but  v/ithout  cofts.  If  this  had  been  the 
cafe  of  a  child  who  had  married,, and  left  children,  it  might  have 
been  otherwife. 

(C)  What  fhall  be   deemed   a   refultlng  Truft,   or 
Truft  by  Implication. 

■JT  has  been  fhewn  under  the  laft  head,  that  by  the  ftatute  againft  ^Vem.zgii. 
•*■    frauds  and  perjuries,   the  29  Car.  2.  c.  3.,  all  declarations  of  ^^'a/ pje'i- 
trufts  were  to  be  made  in  writing;  but  there  is  a  faving  in  the  jafis  v. 
a£l  with  regard  to  trufts  refultlng  by  implication  of  law,   which  Compton». 
are  left  on  the  footing  whereon  they  ftood  before  the  z8:;  now  a  rxh!!t'^"atoI 
bare  declaration  by  parol  before  the  atl,   would   prevent  any  re-  evidence  is 
fulting  truft.     Arg.  and  the  court  feemed  to  be  of  that  opinion.       admiffibie  :o 

fulting  ufe  is  fully  eftabliflied  by  the  cafe  of  Lord  Altham  v.  Earlof  Anslefea,  2  Salk.  676.  Dougl.  26.] 

It  was  likewife  ruled  by  Lord  Chan.  Coiuper,  that  the  ftatute  of  i  P-  Wms. 
frauds,  §  8.  which  faySj  "  that  all  conveyances  where  trufts  and  ^i^''^*^' 
**  confidences  fli»ll  arife  or  refult  by  implication  of  law,  (hall  be  Lampiugh. 

«  as 
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"  as  if  that  a£l  had  never  been,"  mud  rehue  to  trufls  and  eijui-' 
table  interefb,  and  cannot  relate  to  a  ufe  which  is  a  legal  eflate. 
aVent  -6i.       ^^  ^  "^^"  purchafes  lands  in  another's  name,  and  pays  the  mo- 
Anon.  ney,  it  will  be  a  trufh  for  him  thcit  paid  the  money,  though  there  be 

iVern.  366.  no  deed  made,  declaring  the  trull  thereof ;  for  tlie  (iatute  of  frauds 
cni<'nev.*     ^"^  perjuries  extends  not  to  trulls  raifed  by  operation  of  law. 

Thwyng.  Admitted  j  but  there  faid,  "  that  the  proof  muft  be  clear,  that  he  paid  the  pu; chafe- 
••  money." 

Fitz.  Gibb.       No  ruIc  IS  morc  certain  than  that  if  a  man  makes  a  conveyance 
223.    Fuz-  jfj  truft  for  fuch  perfons  and  fuch  eflates  as  he  fliall  appoint,  and 
Ld.Fa-jcon-  ^^kes  no  appointment,  the  refulting  trufl.  muft  be  to  him  and  his 
bridge.         heirs.     Tlie  trult  in  equity  mull  follow  the  rules  of  law  in  the 
cafe  of  a  ufe,  and  that  it  would  be  fo  in  the  cafe  of  a  ufe  is  un- 
doubtedly true  ;  and  that  was  Sir  Edward  Clfer's  cafe  in  6  Rep. 
per  Ld.  Chancellour. 
Bernard.  But  trufts  arifing  by  operation   of  law  have  been  but  of  tiuo 

^^P- '"  g  kinds,  (firft,)  either  where  the  conveyance  has  been  taken  in  the 
l.loyd  V.  name  of  one  man,  and  the  purchafe-money  paid  by  another  ;  or, 
Sp;Uit.  The  (fecondly,)  where  the  owner  of  an  eftate  has  made  a  voluntary 
rcafon  why  conveyance  of  it,  and  made  a  declaration  of  the  trufl:  with  re- 
has  allowed  gard  to  one  part  of  the  efl:ate,  and  has  been  filent  with  regard  to 
a  truft  by      the  other  part  of  it  ia).     Per  Lord  Chancellour. 

operation  of 

Jau'  to  arife  in  the  latter  cafe,  has  been,  th.U  ;he  party  by  declaring  part  of  the  truft  to  be  for  another, 
and  by  faying  nothing  with  regard  to  the  ocher  part  of  it,  fl;ews  his  inteniion  to  be  that  the  other  was  to 
have  only  one  part  of  the  truft,  and  confequentiy  he  himfelf  ought  to  have  the  benefit  oi  the  other  part 
cf  it.  Thefe  have  been  the  only  two  inftances  of  truft  allowed  of,  to  arife  by  operation  of  law,  fince 
the  ftatuteof  frauds,  unlefs  there  has  been  a  plain  or  exprefs  fiaud.  Where  there  has  been  a  fiaud,  in 
gaining  a  conveyance  from  anotlier,  that  may  be  a  reafon  for  making  the  grantee  in  that  conveyance  to 
be  confidered  merely  as  a  truftee.  Per  Lord  Chancellour.  lb\d.  [(<j)  We  cannot  help  fufpedling  the 
fidelity  of  the  reporter  in  this  paffage,  as  the  Chancellour  is  not  made  to  dtilver  himfelf  with  his  ufual 
pvecifion  and  accuracy.  For  there  certainly  have  been  other  cafcs,  befides  thofe  which  are  here  put  by  my 
Lord  Hardwiclce,  wherein  conftrudtivc  tiufts  have  been  admitted.  For  inftance,  where  there  were  three 
lelTees  under  a  church,  .ind  one  cf  them  furrendeied  the  old  leafe,  and  toolc  a  new  one  in  his  own  name, 
it  was  holden  to  be  a  refulting  truft  for  them  all.  Palmer  v.  Young,  i  Vern.  376.  So,  if  a  guardian, 
or  truftee  for  an  infant,  renew  a  leafe,  the  renewed  leafe  will  be  to  the  ufe  of  the  infant.  Whailey  v. 
Whallcy,  1  VeVn.  484.  Lee  v.  Vernon,  7  Br.  P.  C.  432.  So,  if  a  truftee  purchafe  lands  with  his 
truft  money,  and  take  the  conveyance  in  his  own  name  without  declaring  the  truft,  but  reciting  or  other- 
wife  admitti  g  tliat  the  purchafe  was  made  with  the  profits  of  the  truft  eftate,  a  truft  will  refult  lor 
the  perfon  entitled  to  the  profits.  Deg  v.  Oeg,  2  P.  Wms.  414.  So,  if  a  mortgagee,  whofe  mortgage 
was  taken  in  the  name  of  a  truftee,  buys  in  the  equity  of  redemption,  in  the  name  of  the  fame  truftee, 
without  any  declaration  of  the  truft,  yet  there  is  a  good  refulting  truft  to  the  morrgagee.  Achericy  ♦. 
Acherley,  4  Br.  P.  C.  67.  So,  if  a  term  is  created  to  pay  debts,  or  devifed  for  a  fpecific  purpofe,  after 
the  debts  paid,  or  purpofe  anfwered,  there  is  a  truft  for  the  heir.  Coantefs  of  Briftol  v.  Hunger- 
ford,  2  Vern.  645.  Levet  v.  Needham,  Id.  158.  So,  a  grant  of  the  next  avoidance  of  a  church 
to  a  perfon,  without  his  privity,  is  a  refulting  truft  for  the  grantor.  Duke  of  Norfolk  v.  Browne,-  Pr. 
Ch.  80.  I  Eq  Ca.  Abr.  381.  pi.  4.  S.  C.  Nor  is  there  a  refulting  truft  only  in  thofe  cafes,  where  part 
of  the  eftate  only  is  difpofed  of  or  conveyed  ;  for  though  the  whole  eftate  be  conveyed,  yet  if  it  be  for 
particular  purpofes,  or  on  particular  trufts,  which  by  accident  or  otherwife  cannot  t.ike  cfteft,  a  truft  wfll 
lefult ;  as,  where  a  teftator  devifes  real  eftates  to  truftees  to  fell  and  convert  into  peifonalty  for  particular 
purpofes  fpecified  in  the  will,  and  thofe  purpofes  cannot  be  efteduatcd,  the  real  eftates,  or  the  produce 
thereof,  wiil  in  fuch  cafe  refult  to  the  heir.  Ciufe  v.  Barley,  3  P.  Wms.  20.  Randall  v.  Bookey, 
Pr.  Ch.  162.  Emblyn  v.  Freeman,  Id.  541.  Stonehoufe  v.  Evelyn,  3  P.  Wms.  252.  Arnold*. 
Chapman,  i  Vef.  108.  Digby  v.  Legard,  Tr.  1774,  reported  in  the  note  in  3  Cox's  P.  Wms.  22. 
Akeroyd  V.  Smithfon,  Ibid,  and  I  Br.  Ch.  Rep.  503.  Rdbinfon  v.  Taylor,  2  Br  Ch.  Rep  589. 
Spink  V.  Lewis,  3  Br.  Ch.  Rep.  355.  Sed  -vide  Ogle  v.  Ogle,  i  Br.  Ch.  Rep.  501.  Neither  is  it  uni- 
Terfally  true,  as  is  obferved  by  Mr.  Fonblanque  (2  Eq.  Tr.  122.  note),  that  what  is  not  conveyed  will 
refalt ;  as,  where  the  grantor  limits  an  eftate  for  years  to  himfelf,  and  an  eftate  to  another,  by  way  of 
ufe,  upon  acdntingency  which  may  not  happen  within  the  term  of  years,  an  eftaf,:  of  freehold  will  not 
refult  to  the  grantor,     Adams  v.  bavage,  2  talk.  679.  £f/«/>ra.] 

§  *  Where 
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Where  it  plainly  appeared  upon  the  evidence  of  both  fides,  i  P*  Wms. 
that  the  confideration-money  paid  on  a  purchafe  was  the  proper  ^^'J-g^ '^°'' 
money  of  A.,  (though  mentioned  in  the  conveyance  to   be  paid  Ambrofc. 
by  B.y)  in  fuch  cafe,  had  it  not  been  for  tlie  flatute  of  frauds, 
this  would  have  made   a  refuking  truft;  and  B.  after  Ah  death 
executing  a  declaration  of  truft,    this  plainly  took  it  out  of  the 
llatute.     Per  Lord  Chancellour  Coiuper. 

Wherever  there  is  a  confideration,  there  can  be  no  refulting  [(")  But  it 
truft.  But,  if  a  leafe  be  made  for  years  without  a  confideration,  JJafthlre'"' 
there  will  be  a  refulting  truft  to  the  lefTor  {a).  can  be  no 

imjjlied  truft  between  a  lefior  and  lelfee ;  bfcaule  every  lefTee  is  a  purchafer  by  his  contrail  and  his  cove- 
nants, which  excludes  all  poflibility  ot"  impiyins  a  truft  for  the  leftbr  ;  and  therefore  in  that  cafe,  if  there 
be  any  truft  at  all,  it  muft  be  dec  ared  in  writing.  Pilkington  v.  Bayley,  7  Br.  P.  C.  536.  But  be- 
tween an  aflignor  and  aflignee  theie  may  be  an  implied  trull.      Hutchins  v.  Lse,   i  Atk.  447.] 

Where  a  daughter's  portion  was  charged  upon  the  father's  Freem.  305. 
land,  flie  at  the  requeft  of  her  father  had  releafed  her  intereft  in  ^^p  ^y*"" 
the  land  to  the  intent  that  he  might  be  enabled  to  make  a  clear  fet- 
tlement  thereof  upon  his  fon.  It  was  declared  by  the  Lord 
Keeper,  that  if  this  was  done  by  the  daughter  without  any  con- 
fideration, there  would  be  a  refulting  truft  in  the  father,  where- 
by he  fliould  be  chargeable  to  the  daughter  for  fo  much  money. 

But,  where  a  truftee  purchafes  lands  out  of  the  profits  of  the  ch.  Prec. 
truil  eftate,  and  takes  the  conveyance  in  his  own  name;  though  ^■\^^''^'''' 
probably,  if  he  cannot  make  other  fatisfa£lion  for  the  mifappli-  webb.* 
cation,  thefe  lands  may  be  fequeftered,  yet  they  cannot  be  decreed  fshow. 
to  be  a  truft  for  cej}ui  que  truji,    any   more   than  if  A.  borrows  fM^^^-u^' 
money  of  ^.,  and  purchafes  land  with  it  {b),  thofe  lands  are  no  refultoftKe 
truft  for  B.^  for  it  is  not  a  truft  in  writing;  and  a  refulting  truft  different 
it  cannot  be,  becaufe  that  would  be  to  contradi£l  the   deed,  by  ^^|^'  "P^"j^ 
parol  proof ,  dire£lly   againft   the   ftatute   of  frauds.     But,   if  this  well  itated 
purchafe  had  been  recited  to  have  been  made  with  the  profits  of  by  Mr.  San- 
the  truft  eftate,  this  appearing  in  writing  might  ground  a  refult-  edition  of' 
ing  truft.     On  appeal  to  tke  Houfe  of  Lords,  this  decree  was  af.^  Atkyns's 
firmed.  Reports, 
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note  (2).  If  the  confideiation-money  is  exprcjjed  in  the  deed  to  be  pa'd  by  the  peifon  in  whofe  favour 
the  conveyance  is  talcen,  and  nothing  appears  in  fuch  conveyance  to  ceJte  a  prcfumption  that  the  pur- 
chafe-money  belonged  to  another,  parol  proof  cannot  be  admitted  nftcr  the  dtath  of  the  nominal  purchaser 
to  prove  a  refulting  truft;  fjr  that  would  be  contrary  to  the  ftatute  of  frauds  and  perjuries.  See  the 
principal  cafe.  Walter  de  Chivton's  cafe,  Pr.  Ch.  SS.  Keton  v.  Heron, /J.  163.  Newton  v.  Prefton, 
Id.  103.  Gafcoigne  v.  Thwyng,  i  Vern.  36').  Hooper  v.  Eyles,  2  Vern.  480.  Crop  v.  Norton, 
z  Atk.  75.  But,  if  the  nominal  puichafer  In  his  lifetime  gives  a  declaration  of,  or  confelTes  the  truft, 
that  takes  it  out  of  the  ftatute.  Ambrofe  v.  Ambroie,  i  P.  Wms.  322.  Ryal  v.  Ryal,  i  Atk.  59. 
In  Lane  v.  Dighton,  Afhbl.409.  there  was  evidence,  in  Mr.  Dighton's  own  i:and-writing,  that  the  trull 
Jiocks  had  heen  fold,  and  the  money  laid  out  from  time  to  time  in  tht  purchafe  ef  land.  So,  if  it  appears  on 
the  face  of  the  conveyance  (whether  by  lecital  or  otherwife)  that  the  purchafe  was  made  with  the  money 
of  a  thiid  p:rfon,  that  will  create  a  iruit  in  his  favour.  As  in  the  principal  cafe,  Deg  v.  Deg,  2  P.  Wms. 
414.     Ryal  v.  Ryal,  ubifupra.     Young  v.  Peachy,  2  Atk.  257.  j 

So,  where  a  teftator  empowered  the  executor  to  lay  out  the  perfonal  Ch.  Prec. 
ejiate  in  land,  and  fettle  it  on   A.  and  his  heirs,  and  the  executor  ^^^^P'-i39" 
being   about  to  purchafe,  told  A.\  mother  of  it,  and  aflced  her  Markant! 
confent,    but    took  the    conveyance   in  his  own   name,   and    no 
trufi  in  writing  was  declared^  but  it  was  proved  that   he  at  feveral 
times  declared  it  mujl  he  fold  is  make  A.  fatisfa.Jicn;  yet  the  court 

(though 
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(though  inclined  to  decree  a  conveyance  to  A.,  the  executor 
beit)g  dead  infolvent)  declared  it  could  not,  becaufe  there  wa3 
no  expre/s  proof  of  the  applica{ic7i  of  the  truft-tnoney. 

[It  is  a  general  rule,  that  where  lands  are  devifed  for  a  particu- 
lar purpofe,  what  remains  after  fuch  purpofe  is  fatisfied  (hall  re* 
fult  to  the  heir  at  law  of  the  tellator.  Thus,  if  lands  arc  de- 
vifed to  executors  for  payment  of  debts  and  legacies;  alter  pay- 
ment of  debts  and  legacies,  the  executors  will  be  truftees,  as  to 
the  furplus,  for  the  heir  at  law  [a] ;  though  the  executors  have  no 
legacy,  and  the  heir  at  law  has  an  exprefs  one  (1^). 

So,  where  A.  devifed  lauds  to  truftees  to  fell,  and  to  difpofe  of 
the  money  as  he  ihould  appoint,  and  for  want  of  appointment  to 
his  four  nephews ;  A.  appointed  feveral  fums  to  be  paid  to  dif- 
ferent perfons,  which  fums  did  not  amount  to  the  value  of  the 
land  ;  it  was  holden,  that  the  furplus  refulted  to  the  heir. 

So,  where  A.  devifed  to  his  wife  a  rent-charge  for  thirteen 
years  for  payment  of  debts  ;  and  devifed  lands  to  his  wife  in  aug- 
mentation of  her  jointure;  it  was  holden,  that  the  furplus  of  the 
rent-charge,  after  the  debts  were  paid,  refulted  to  the  heir. 

So,  where  a  rent-charge  was  devifed  to  be  fold  for  payment  of 
legacies  to  the  amount  cf  800/.;  but,  if  the  rent- charge  fold  for 
1000/.,  then  an  additional  legacy  of  100/.  was  given  to  B.^  and 
another  of  100/.  v/as  given  to  C:  it  was  holden,  that  if  the 
rent-cliarge  fold  for  above  800/.,  and  lefs  than  1000/.,  the  refi- 
due,  above  800/.,  would  refult  to  the  heir  at  law,  and  not  be 
divided  between  B.  and  C. 

So,  where  A.  devifed  her  real  and  perfonal  eftatcs  to  truftees  in 
trull,  to  fell  and  pay  debts,  and  to  pay  the  refidue  to  five  per- 
fons, to  be  equally  divided  between  them  fnare  and  iharc  alike 
(which  words  in  a  will  create  a  tenancy  in  common,  i  P.  IVms. 
700.  2  P.  Wms.  282.);  and  one  of  the  refiduary  legatees  died  in 
the  lifetime  of  the  teilatrix  ;  the  court  held,  that  this  was  a  re- 
fulting  truft:  (as  to  the  (hare  in  the  real  eftate  of  the  refiduary  le- 
gatee, who  died  in  the  teftatrix's  lifetime),  for  the  benefit  of  the 
heir  at  law.  And  upon  a  fimilar  bequefl  of  perfonal  eftate,  it 
feems,  the  fliare  of  the  legatee  fo  dying  would  go  according  to  the 
ftatutc  of  diftributions. 

So,  where  lands  were  devifed  to  be  fold,  and  part  of  the  money 
arifing  by  the  fale  was  given  to  charitable  ufes^  and  the  refiduc  of 
the  mo7iey  was  given  over;  it  was  holden,  that  the  part  given  in 
mortmain  (liould  refult  to  the  heir  at  law,  and  ntft  go  to  the  re- 
(iduary  legatees. 

So,  where  a  teftator  gave  a  legacy  to  his  executors  by  namCy 
and  then  devifed  his  copyhold  to  -^.,  he  paying  his  executors 
1000/.,  and  afterpayment  of  debts  and  legacies,  gave  the  refidue 
to  a  charity,  it  was  holden,  that  the  1000/.,  being  a  charge  on 
the  real  eftate,  and  not  well  difpofed  of  by  reafon  of  the  mort- 
mJjin  a£t,  the  heir  at  law  was  entitled  to  it  by  way  of  refulting 
truft. 

So,  where  the  teftator  direfled  the  feft  and  refidue  of  his  real 
and  perfonal  eftates  to  be  fold  by  truftees,  and  thereout  to  pay 

annuities 
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Annuities  and  legacies,  and  then  to  pay  the  furplus  to  A.  B.  for 
her  life  ;  upon  the  death  of  A,  B.  it  was  holden,  that  fo  much  of 
the  furplus  as  arofe  from  the  real  eftate  was  a  refulting  truft  for 
the  heir  at  law,  and  the  reft  for  the  next  of  kin. 

So,  where  a  teftatrix,  having  an   eftate  which  came  to  her  ex  Hiitchftfon 
parte  matern&y  on  her  marriage  conveyed  the  fame  to  truftees  to  "•  ^^™-    J 
fuch  ufes  as  flie  fhould  direft,  with  remainder  to  her  own  right  ^b".  ch. 
heirs;  and  afterwards  by  will  direded  the  eftate  to  be  fold,  the  Re?.  izS.- 
money  to  be  laid  out  in  the  funds,  and  the  truftees  to  permit  the 
hufband  to  receive  the  intereft  for  hislife ;  and  then,  after  dedu£l:- 
ing  3500/.  to  certain  ufes  which  vcfted  in  C.  D.,  and  after  paying 
1000/.  to  A.  B.y  to  pay  the  refidue  to  three   perfons  ;  and  by  a 
codicil  gave  her  hufband  a  power  of  appointing  the  3500/.   in 
cafe  C.  D.  (hould  marry  without  his  confent ;  A.  B.  died  in  the 
teftatrix's  lifetime  before  the  codicil  made,  but  the  teftatrix  took 
no  notice  thereof  in  the  codicil  ;  it  was  holden,  that  the  1000/. 
were  to  be  confidered  as  real  and  not  perfonal  eftate,  and  refulted 
to  the   heir  at  law  of  the  teftatrix  ex  parte  materna. 

So,  where  a  teftator  directed   real  eftate  to  be   fold,  and  the  Spink- v. 
moiiey  arifing  from  the  fale  to  be  invefted  in  the  funds,  and  then  ctT'^g^^'' 
ordered  the  refidue  of  his  perfonal  eftate  to  be  laid  out  in  the  355. 
funds,  to  remain  there  for  10  years,  and  at  the  end  thereof  gave 
the  fame  to  his  next  of  kin  ;  the  Chancellour  held,  that  the  next 
of  kin  in  that  cafe  muft  mean  next  of  kin  at  the  time  of  the  death; 
and  the  teftator  having  but  one  brother,   vv'ho  fell  within  that  de- 
fcription,  and  he  having  died  v»^ithin  the  ten  years,  the  legacy  was 
lapfed,  and  fo  much  as  was  produced  by  the  real  eftate  muft  revert 
to  the  heir  at  law  of  the  teftator,  and  fo  much  as  was  psrfonalty 
to  the  reprefentatives  of  the  brother. 

So,  where  a  teftator  devifed   his  real  and  perfonal  eftate  to  his  Haliidayr; 
executor  in  truft  to  pay  debts  and  legacies,  and  afterwards  gave  -Vez°"un* 
the  reft  and  refidue  to  the  executor,  but  declared,  that  the  only  zio. 
purpofe  for  which  he  devifed  his  real  eftate  was,  that  he  might 
fubje£l  it  to  his  debts  ;    it  was  holden,  that  fo  much  of  the  real 
eftate,  as  was  not  applied  to  the  debts,  (hould  go  to  the  heir. 

But  this  rule,  that  where  lands  are  devifed  for  a  particular  pur-  i  Atk.6i9» 
pofe,  after  the  purpofe  fatisfied,  there  is  a  refulting  truft  for  the 
heir  at  law,  admits  of  feveral  exceptions.  Thus,  Lord  Hard" 
ivicke  faid,  if  J.  S.  devifed  lands  to  A.  to  fell  them  to  5.,  for  the 
particular  advantage  of  B.,  that  advantage  is  the  only  purpofe  to 
be  ferved  according  to  the  intent  of  the  teftator,  and  to  be  fatis- 
fied by  the  mere  z€t  of  felling,  let  the  money  go  where  it  would;  "^ 
iand  that  there  was  no  precedent  of  a  refulting  truft  in  fuch  a  cafe. 
So,  if  A.  devifed  lands  to  J.  S.  to  fell  to  the  beft  price  to  B.,  or 
to  leafe  for  three  years  at  fuch  a  fine,  there  could  be  no  refulting 
truft  to  the  heir  of  the  teftator. 

Again,  a  teftator  devifed  to  truftees  to  fell,  and  to  difpofe  of  the  Cook  r. 
money  arifing  by  the  fale,  as  they,  or  the   major  part  of  them  fiejd^j"^tk." 
(hould  think  proper;  he  having  previoufly  intimated  an  intention  56^. 
of  giving  the  money  to  charitable  ufes.     Here  the  heir  at  law  can 
have  no  refulting  truft  ;  for  a  man  empowering  others  to  fell,  may 
difinherit  his  heir,  as  well  as  by  his  own  actual  difpofition.    Nor 
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cnn  Ins  truflees  have  any  beneficial  intereft  ;  for  his  giving  his 
cftates  to  ptrfons  whom  he  iiames  trujlces  to  fuch  purpofes,  as 
they,  or  the  major  part  of  them,  Oiall  juHge  fit,  plainly  fliews  he 
intended  them  no  benefit,  but  only  an  authority. 

So,  a  teftator  devifed  ro  his  coufin  T.  M.  by  name  all  his  mcf- 
funge,  y^.,  in  triijl  to  fell  for  the  payment  of  all  his  debts  and  le- 
gacies within  a  year  after  his  death,  and  made  him  executor,  but 
gave  him  no  legacy,  tliough  he  was  as  nearly  related  to  him  as  his 
heir  at  iavi'.  It  was  holden  by  two  Lords  Commiflioners  againft 
one,  that  there  fliould  be  no  refuiting  trull  ;  for  then  the  exe- 
cutor, who  was  taken  notice  of  as  his  coufin,  woiild  have  no- 
thing but  his  labour  for  his  pains. 

So,  a  teftator  by  his  will  made  his  dearly  beloved  wife  folc  he'trefs 
and  executrix  of  all  his  real  and  perfonal  ellatc,  to  fell  and  dif- 
pofe  thereof  at  her  pleafure,and  to  pay  his  debts  and  legacies,  and 
gave  his  brotlier  (who  was  his  next  of  kin  and  heir)  five  pounds. 
It  was  decreed,  that  the  teftator's  wife  was  entitled  to  the  pre- 
mifes  devifed  for  her  own  benefit,  and  that  there  was  no  refult* 
ing  truft  to  tlie  heir  at  law  of  the  teftator  :  that  the  devife  that 
the  wife  fliould  be  fole  heirefs  of  the  real  eftate  did  in  every  re- 
fpe£l:  pl.ice  her  in  the  ftead  of  the  heir,  and  not  as  a  truftee  for 
him  :  that  it  was  the  plainer  by  reafon  of  the  language  of  ten- 
dernefs  and  affection,  his  dearly  beloved  luife,  which  muft  intend  to 
her  fomething  beneficial,  and  not  what  would  be  a  trouble  only: 
and  what  made  it  ftill  ftronger  was,  tliat  the  heir  was  not  forgot- 
ten, but  had  a  legacy  of  5/.  left  him. 

So,  a  teftator  devifed  his  real  eftate  to  his  fifter  in  triiJI  to  fell,  and 
with  the  produce  of  the  fale  to  pay  his  debts  and  certain  pecuniary 
legacies  ;  and  after  payment  of  his  debts  and  legacies  gave  her  the 
refidue  of  his  perfonal  eftate.  Lord  Talbot  held,  that  there  was 
no  refuiting  truft  for  the  heir  ;  and  that  the  fifter  fliould  have  the 
whole  refidue,  after  the  fale  of  the  eftate,  both  of  the  money 
arifing  by  the  fale,  and  of  the  perfonal  eftate. 

A  teftator  devifed  the  advowfon  of  a  church  to  his  mother-in- 
law,  willing  and  defiring  her  to  fell  and  difpofe  of  the  fame  to 
Eton  College,  and  on  tlieir  refufal,  to  Trinity  College  in  Oxfords 
and  on  t!ie  refufal  of  both  thofe  focietics,  to  any  of  the  Colleges 
in  Oxford  or  Cambridge.  It  was  decreed,  that  there  was  in  this 
cafe  no  refuiting  truft  to  the  heirs  at  law  of  the  teftator,  but  a 
devife  of  the  beneficial  intereft  to  the  teftator's  mother-in-law, 
with  an  injunction  to  fell  to  particular  focieties. 

j4.  by  his  will  gave  all  his  real  eftate  to  truftees  to  fell  and  dif- 
pofe of  the  whole,  with  his  perfonal  eftate,  for  payment  of  his 
debts,  legacies,  and  performance  of  his  will ;  and  gave  feveral  le- 
gacies, and,  among  the  reft,  i2oq/.  to  be  applied  to  charitable 
ufes  within  the  mortmain  a£t;  and  then  dire£led  the  truftees  to 
place  out  all  the  refidue  of  his  eftate  and  intereft  therein  upon  fe- 
curities,  and  divide  among  feveral  perfons.  The  whole  of  the 
1200/.  being  a  void  devife,  the  queftion  was.  Whether  it  fhould 
go  to  the  heir  at  law,  or  to  the  refiduary  legatees?  Lord  Hard- 
ivicke  was  of  opinion,  that  the  money  which  fhould  arife  by 
fale  of  the  real  eftate,  was  turned  into  perfonal  by  the  teftator, 

and 
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and   fo  intended;  and  therefore  the  heir  at  law  ^ad  nc  claim 
to  it. 

A  devife  was  in  truft,  among  other  things,  to  pay  4/.  a  year,  Wright  v, 
arifing  out  of  real  efbate,  to  a  charity.     This  charge  being  void  pu'^n^^g'^' 
by  the  ftatute  of  mortnr.ain,  it  was  holdsn,  that  it  did  not  go  to 
the  lieir  at  law,  but  funk  for  the  benefit  of  the  fpecifick  devifee,  as 
arlfing  out  of  his  eftate. 

A.  devifed  freehold  eftates  to  truftees  in  trufl  by  rents  and  pro-  Popham  v. 
fits,  or  by  fale  or  mortgage,  to  pay  debts  and  legacies,  which  his  LadyAylef- 
perfonal  eftate   fliould  not   be   fufhclent  to  difcharge,  and  fubjedl   ^^^^^  ^^ 
thereto,  in  cafe  T.  B.  Ihould  attain  21,   in  truft   for  him  and  his 
heirs.     It  was  contended,  that  the  furplus  profits  of  the  eftates, 
after  payment  of  the  annuities  left  by  the  will  and  the  intereft  of 
the  debts,  were  undifpofed  of  until  'T.  B.   (hould  attain  21,  and, 
confequently,  the  heir  at  law  was  entitled  to  them.     But  the  court 
held  this  a  complete  devife  to  the  truftees  until  T.  B.  (hould  at- 
tain 2ij  and  that  the  furplus  profits,  after  the  legacies,  annuities, 
and  intereft  of  debts  paid,  ihould  be  applied  to  fink  the  principal 
of  the  debts.] 

(D)  What  fhall  be  deemed  an  Advancement,  and 
what  a  Truft. 


I 


T  is  a  fettled  rule,  that  whenever  a  father  purchafes  in  the  name  2  Freem. 

of  a  child  unprovided  for,  it  is  intended  as  a  provifion  and  not  ^5^-  Shales 
a  truft,  unltfs  it  be  otherwife  proved,  and  the  proof  lies  on  the 
plaintiff.  This  was  held  fo  before  the  ftatute  of  frauds,  ^c.  and 
is  ftronger  fince,  becaufc  declarations  of  trufts  ought  to  be  in 
writing,  though  in  other  cafes  a  truft  will  refult  where  it  appears 
hat  another  paid  the  money.      And  — 

A  diftin£lion  has  been  taken  where  a  parent  makes  a  purchafe  zChan.C*, 
in  the  name  of  an  unadvanced  child,  and  where  in  the  name  of  "^V-  Ei''oc 
a   child  already   advanced.     In  the  former  cafe,  it  was  only  an 
advancement  for  the  child  ;  in  the  latter,  a  truft  for  the  parent. 

The  reafon  why  where  the  father  purchafes  in  the  naine  of  a  Jon  Finch, 338. 
unadvanced,  without  any  exprefs  declaration  of  the  truft,  this  is  an  ^''^y  *• 
advancement  of  the  fon,  and  not  a  truft  for  the  father,  is,  be-  ^^^' 
caufe  between  father  and  fon  the  blood  is  a  fiifficient  confideration  to 
raife  a  tife  to  the  fon ;  and  that  in  all  cafes  whatfoever,  where  a 
truft  fliall  be  between  the  father  and  fon,  contrary  to  the  confi- 
deration and  operation  of  law,  the  fame  ought  to  appear  upon 
very  plain,  and  coherent,  and  binding  evidence ;  and  not  by  any 
argument  or  inference  from  the  father's  continuing  in  pofteflion, 
and  receiving  the  profits,  which  fometimes  the  fon  may  not  in 
good  manners  contradidl,  efpecially,  where  he  is  advanced  but  ia 
part :  And  if  fuch  inference  ftiall  not  be  made  by  the  father's/^r- 
feption  of  profits^  it  ftiall  never  be  made  from  any  words  between 
them  in  common  difcourfe ;  for  in  thofe  there  may  be  great  variety, 
and  fometimes  apparent  contradidlions.  Now  where  there  is  no 
clear  proof  of  any  truft  between  the  father  and  fon,  the  law  will 
never  imply  a  truft,  becaufe  the  natural  confideration  of  blood, 
and  the  obligation  which  lies  on  the  father  in  confcience  to  pro- 

L  2  vide 
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vide  1*01  his  fon,  are  predominant;  and  muft  cvcr-rule  all  mannef 
of  implications.     And  herein  the  law  of  truits  does  (as  it  ought 
to  do)  agree  with  the  la^.c  of  ufes  before  the  jiatute  of  H.  8.,   and 
therefore,  if,  before  that  ftatute,  tiie  father  had  made  a  feoffment 
to  a  ftranger  without  any  confideration,  tlie  lawraifed  a  ufe  wich- 
out  any  implication  to  himfelf ;  but,  if  he  made  a  feoffment  to  his 
forty  no  ufe  arofe  to  the  father  by  implication,   becaufe  the  blood, 
which  is  a  fuflicient  confideration,   fixed  and  fettled   the  eflate  in 
the  fon.     It  is  true,   where  the  f-jti  is  married  in  the  lifetime  of  his 
father^  and  by  him  fully  advanced^   and  in   a  manner  emancipated, 
there,  a  purchafe  by  the  father,  and  in  the  name  of  his  fon,  may 
be  a  truft  for  the  father,  as  much  as  if  ir  had  been  in  the  name 
of  a  ftranger,  becaufe  in  that  cafe  all  prefumptions  or  obligations 
ef  advancements  ceafc.      But^   ivhcre  the  fon  is  not  advanced,   or 
but  advanced  or  emancipated  inpr.rt,  in  fuch  cafe  there  is  no  room 
for  any  conftruclion  of  a  trufl  by  implication;  and  without  clear 
proofs  to  the  contrary,  it  ought  to  be  taken  as  an  advancement  of 
the  fon. 
a  Ch.  Caf.         So,  where  the  father  purchafes  in  the  name  of  the  fon,  it  has 
*3''  ?'i'°^     frequently  been  decreed  an  advancement,  and  not  a  trufl,  though 
the  father  t-ikes  the   profits  and    keeps  pofTefTion  ;  and  though 
the  father,  after  fuch  purchafe,  declares  the  truft,  yet  it  is  not 
good,  unlefs  the  trull  be  declared  before  or  at  the  time  of  the  pur- 
chafe ;  and  fo  the  Lofd  Chancellour  agreed. 
»  P.Wms.'s       Likewife,  where  a  father  purchafed  in  a  younger  fon^s  ttainey  and 
Rep.  Ill,    ^  nephew's^  lands  of  inheritance;  and  alfo  purchafed  a   term  for 
piughv.        years  (of  which  he  himfclf  had  the  inheritance)  in  the  fame  fon's 
Latrpiugh.    and   the  father's    mother's  name;  though   the  whole   purchafe- 
therrlid^'i'     "^^ney  was   mentioned  to  be  paid  by  the  father,  and  though  he 
this  cafe,       took  the  prof  ts  during  Ids  life,  and  died  leaving  the  fon  about  eight 
that  the  fa-    years  old  ;    and   though  a  reverfon,   expectant  on  his  mother  s  death  ^ 
theVrofitf"^  wrtJ"  fettled  upon  him,  yet,  the  tru flees  difclaiming  any  interefl  in 
muft  be  hi-    the  eflate.  Lord  Chancellour   held  t!ie  fon   to  he  unprovided  for, 
tended  to       twtivithfanding  fuch  reverfon  after  his  mother's   death,  for  that  he 
done  by         might  ftarve  in   the  mean  time;  and  that  iYiC  tru  flees  h-^v\x\g  dif- 
him  as  guar-  claimed,  made  it  all  one  as  if  the  purchafe  had  been  in  the  fen's 
diaa  to  the    name  only. 

fon.  ' 

Mumirav.  [A  father  purchafed  a  copyhold  in  the  name  of  the  defendant, 
z'verT'iB  ^^^  eldefl  fon,  an  infant  of  1  i  years  old,  and  enjoyed  it  during 
his  life,  and  afterwards  having  furrendered  it  to  the  ufe  of  his 
will,  devifed  it  to  his  wife  for  life,  remainder  to  his  younger 
children,  and  made  other  provifions  for  the  defendant,  who,  hav- 
ing recovered  in  eje£lment,  the  bill  was  to  be  relieved  againfl  it. 
Lord  Chancellour  Jeffries  conceived,  that  as  he  was  but  an  infant 
at  the  time  of  the  purchafe,  me  purchafe  was  an  advancement  for 
him,  and  not  a  truft,  notwithftanding  the  father  enjoyed  it  during 
his  life. 
Taylor  v.  So,  where  a  father  purchafed  a  copyhold  in  his  fon's  name,  who 

^Atk-^'-SS    ^^^  '■^^^  ^^  )'^-i!^rs  of  age,   and  the  father  continued  in  pofTefTion 
*  ^    '  till  his  death  ;  Lord  Hardiviche  faid — I  am  of  opinion  it  Ihould 
be  confidered  as  an  advancement  for  the  Ion,  and  found  my  opi- 
nion 
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nioM  _c;reatly  on  the  cafe  of  Murnma  v.  Mumma  (fupra):  and 
though  two  receipts  are  produced  under  the  fon's  hand  for  the 
life  of  the  father,  I  think  tliat  will  not  alter  the  cafe  ;  for  the  fon, 
being  then  under  age,  could  jiive  no  othcrr  receipt  in  difcharge  of 
the  tenants  who  held  by  Icafe  from  the  father,] 

But  it  feems  it  had  been  otherwife,  if  the  father  had  taken  the 
profits  after  the  child's  coming  of  ngey  and  when  of  difcretion  to 
claim  his  right — 

Asy  where  A.  a  grandmother,  pur  chafed  an  annuity  in  the  14  1.  per  P  Wms.'a 
Ctnt.  annuities  for  lives,   for  100/.   /'/;   the  name  of  Y..  her  grand-  ^^   ^ovd 
child .   the  father  oi  E.  gave -^.  the  grandmother  a  bond  to  repay  v.  Read. 
her  the  100/.   in  cafe  E.  ftiould  die  in  the  grandmother's  life  ;  A, 
kept  the  tally,   and  received  the  annuity  during  her  life,  and  dif- 
pofcd  of  it  by  her  will  to  F.  another  grand-child  ;  it  was  decreed 
by  the  Chancellour,  that  the  receiving  of  the  income,  and  keep- 
ing tlie  tally,  and  no  claim  having  ever  been  made  by  E.  fliewed  that 
E.  was  but  a  trultee  for  A.  and  that  the   bond  given  by  the  fa- 
ther, in  which  no  mention  was  made  of  a  truft,  did  not  make  it 
to  be  fo. 

Likewife,  where  a  father  purchafes  the  reverfion  and  inherit-  Finch,  3735 
ance  in  his  own  name,  of  lands  of  wh.ich  a  leafe  for  three  lives  Ho||s'«^'"foa 
was  then  in  being,  and  afterwards  purchafes  the  leafe  for  three 
lives  in  his  fon's  name,  it  is  decreed  a  truft,  and  not  an  advance- 
ment. 

[In   the  manor  of  H.  it  is  the  cuflom  to  grant  copyholds  for  Dyer  v. 
three  WvQS  fuccejftvc.     S.  D.  purchafed  copyhold  premifes  holden  Dyer,  in  th; 
of  this  manor,  and  took  the  grant  to  himfelf  and  M.  his  wife,  f^^'^'^^^^o'ij 

,    ° .  •  .       ,  Nov.  i7oo» 

and  IF",  his  eldeft  fon,  to  take  in  fuccefiion  for  their  lives. — By  Cox's  P. 
his  will  he  devifed  all  his  intereft  in  thefe  copyholds  (amongft  Wms.  ui, 
others)  to  his  youngefl.  fon.  There  were  no  other  circumftances  "°"* 
in  this  cafe  ;  and  tlie  queftion  was,  Whether  this  was  an  advance- 
ment to  JV.y  or,  whether  he  was  a  trufcee  for  his  father  ?  The 
court,  after  full  confideratiqn,  determined,  that  this  was  to  be 
taken  as  an  advancement  for  the  eldeft  fon.— The  Chief  Baron  in 
deliveviag  the  judgment  of  the  court,  obfei-ved,  that  in  the  cafes 
cited  the  circumftance  of  the  nominee  being  a  child  of  the  pur- 
chafer,  had  been  confidered  as  a  circumjlance  of  evidence  to  rebut 
the  refuhing  trufl,  and  not  as  raiftng  a  coufideration  in  itfelf,  which 
feemed  a  more  fimpie  way  of  treating  it.  That  the  circumftance 
of  tlie  cuftom  of  the  manor  requiring  two  nominees  befides  the 
purchaftr  had  been  infixed  upon  in  the  prefent  cafe,  as  taking  off 
the  inference  of  an  intended  advancement,  and  had  been  relied 
upon  in  that  view  by  the  Lords  Commiffioners  in  Dickinfon  v, 
S^haiv  in  Chancery,  22d  Alay  1770,  in  which  cafe  alfo  the  grant 
was  for  three  lives  fucccjfive.  But  that,  notwithftanding  that  au- 
thority, the  court  was  of  opinion,  this  circumftance  was  not  fuf- 
iicient  to  turn  the  prefumption  againft  the  child.] 

But,  where  a  purchafe  is  made  by  a  father  in  his  own  and  his  Chan.Caf. 
fon's  name,  it  (hzll  prima  facie  he  intended  an  advancement  for  *^-  Scroope 
the  fon,  and  not  prefumed  a  truft,  unlefs  declared  fo.  itwaTf^n 

ia  this  cafe,  that  it  wasantiendy  the  way  to  joiathe  fon  in  a  purchafe,  to  avoid  ward/hifj 

L  3  [But 
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[But  this  Is  a  weaker  cafe  than  where  the  purchaft;  is  made  in 
the  foil's  naine  only  ;  and  therefore  the  fon  flull  not  have  the  be- 
nefit of  furvivorfhip  as  againft  a  judgment  creditor  of  the  father. 
Pole  V.Pole.  A  father  upon  his  fon's  marriage  gave  him  a  confiderable  ad- 
j  Vez.  75,  vancement;  and  having  feveral  younger  children  who  were  un- 
provided for  he  fold  an  eftnte  ;  but  500/.  only  of  the  purchafe- 
money  being  paid,  he  took  fecurity  for  the  remainder  in  the  name 
of  himfelf  and  his  fon.  The  father  received  the  intereil  and 
great  part  of  the  principal  without  any  oppofition  from  the  fon, 
as  did  his  executrix  after  his  death,  the  fon  writing  receipts  for 
the  intereft.  A  queftion  being  made,  Whether  the  fon  (liould  be 
confidered  astruftee  for  his  father,  or  interefled  in  his  own  right? 
Lord  Hardivicke  faid — No  doubt,  where  a  father  takes  an  eftate  in 
the  name  of  his  fon,  it  is  to  be  confidered  as  an  advancement; 
but  that  is  liable  to  be  rebutted  by  fubfequent  a£ls.  So,  if  the 
eftate  be  taken  jointly,  fo  as  the  fon  may  be  entitled  by  furvivor- 
fhip  :  that  is  weaker  than  the  former  cafe,  and  flill  depends  on 
the  circumftances.  The  fon  knew  here  that  his  name  was  ufed 
in  the  mortgage  deed,  and  muft  have  known  whether  it  was 
for  his  own  intereft,  or  only  as  truftee  for  his  leather  ;  and 
inftead  of  making  any  claim,  his  a£ls  are  very  ftrong  evidence  of 
the  latter.  Nor  is  there  any  colour  why  the  father  fliould  make 
him  any  farther  advancement,  when  he  had  fo  many  children  un- 
provided for;  and  in  ufing  his  fon's  name,  the  father  might  have 
a  view  that  his  fon  fliould  be  a  truftee  rather  than  another. 
Stiiemanv.  A  bill  was  brought  by  an  executor  to  have  fatisfa£l:ion  out  of 
Aflidown,  tl^e  eftate  of  the  defendant's  late  father  upon  a  judgment  given 
»At,  .  477.  i^y  j^j^  j.^  ^j^g  plaintiff's  teftator.  It  appeared,  that  in  1700  the 
father  made  a  fmall  purchafe  jointly  with  the  defendant  to  them 
and  their  heirs:  that  in  1708  he  made  another  joint  purchafe 
with  his  youngeft  fon,  and  fettled  it  by  way  of  provifion  for 
younger  children,  and  paid  the  purchafe-raoney  for  both  eftate?, 
and  continued  in  poffeihon  till  his  death,  which  happened  in 
1735.  The  fons  afterv/ards  entered  upon  thefe  eftates.  It  was 
infifted  on  the  part  of  the  defendants,  that  thefe  two  purchafes 
were  to  be  confidered  with  refpe£l;  to  a  moiety  and  on  account  of 
the  furvivorfhip,  as  an  advancement  of  the  fons,  and,  confe- 
quently,  they  were  entitled  to  retain  the  eftate,  and  not  liable  to 
the  plaintiff's  judgment.  But  Lord  Hardiuickcy  after  obferving, 
that  he  thought  the  cafes  had  gone  full  far  enough  in  favour  of 
advancements,  and  that  he  ought  not  to  carry  it  further,  faid. 
Here,  the  purchafe  is  in  the  names  of  the  father  and  fon  as  joint- 
tenants  :  now  this  does  not  anfwer  the  purpofe  of  an  advance- 
ment, for  it  entitles  the  father  to  the  poffeflion  of  the  whole  till  a 
divifion,  and  to  a  moiety  abfolutely  even  after  a  divifion,  befides 
the  father's  taking  a  chance  to  himfelf  of  being  a  furvivor  of  the 
other  moiety  :  nay,  if  the  fon  had  died  during  his  minority,  the 
faher  would  have  been  entitled  to  the  whole  by  virtue  of  the 
furvivorfhip,  and  the  fon  could  not  have  prevented  it  by  feverance, 
he  being  an  infant.  Suppofe  a  ftronger  cafe,  that  the  father  had 
^aken  an  eftate  in  the  purchafe  to  himfelf  for  life,  with  remainder 

to 
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to  his  Ton  in  fee,  fhould  this  prevail  n^ainft  the  creditor  ?  No,  cer- 
tainly, for  the  father  having  the  profits  for  life,  and  the  fon  only 
a  remainder,  the  eltate  would  have  been  liable.  A  material  con- 
fideration  for  the  plaintiff,  is,  that  the  father  might  have  other 
reafons  for  purchafing  in  joint-tenancy,  namely,  to  prevent  dower 
upon  the  eltate,  and  other  charges,  tlfc.  Then  confider  how  it 
Hands  in  refpe^l  of  the  <.reditor.  A  father  was  in  poffelfion  of 
the  whole  eftate,  and  muft  neccffarily  appear  to  be  the  vifible 
owner  of  it,  and  the  creditor  too  would  have  liad  a  right  by  virtue 
of  an  c/i-gii  to  have  laid  hold  of  a  moiety,  and  fo  it  differs  ex- 
tremely from  all  the  other  cafes.  Now  it  is  very  proper  that  this 
court  fhould  let  itfelf  loofe  as  far  as  poffible,  in  order  to  relieve  a 
creditor,  and  ought  to  be  governed  by  particular  circumflances 
of  cafes.  1  fhall  therefore  decree  the  creditor  in  tliis  cafe  to  be 
Jet  in  upon  thefe  eftates.] 

(E)  What  Ads  of  a  Truftee  fliall  be  a  Breach  of 
Truft,  y'c.  or  fhall  be  deemed  to  alter  or  vary 
the  Nature  of  it. 

TRUSTS  are  fo  far  regarded  and  fupported  in  equity,  that  re-  i  Abr.  Eq. 
gularly  no  adl  of  the  truflee  (liall    prejudice  the  cejlui  que  p^'p?^*" 
trtij} ;   for  though  a  purchafer  for  a  valuable  confideration,   with-  Eacles  V, 
out  notice,  (hall  in  no  cafe  have  his  title  impeached  in  equity,  yet  England, 
tlie  trullee  muft,   efpecially  in  equity,  make  good  the  truft  ;  and   U")  ^"* 

■        r         ■    ■  1  o-         1-  •    n.    1  •  this  opinion 

my  Lord  Hobart  is  of  opnuon,  that  an  action  lies  againlt  nim  at  of  Lord  Ho- 
common  law  {a).      But,  if  one  purchafes  with  notice,  then  he  be-  barrisdi- 
comes  the  truftee  himfelf,  and  fliall  be  accountable  for  every  a£l  of  l!'"^^'.^' *^°"" 

•r-11  -ri  1/7-    tradK'ted  by 

his,  as  the  truftee  was,  and  if  either  become  iniolvent,  the  cejtiit  ^ly  loij 
que  trtijl  has  his  remedy  againft  the  other.     The  truftee  of  a  le-  Hardwieke, 
gacy  dying  before  the  legacy  is  paid,  fhall  not  prejudice  the  lega-  )^^^°<^''JjJy(j. 
tee.     So,  if  a  truftee  of  land  die  wuhcut  heir,  though  the  lord  ;<  \,  ^here 
by  efcheat  will  have  the  land  at  law,  yet  it  will  be  fubie6l  to  the  "  ci)cre  is 

truft  m  equity.  Confidence 

*'  between  the  parties,  that  no  afflion  at  la-w  will  lie  ;  but  it  is  merely  a  cafe  for  the  confideration  of  thii 
**  courtj"  meaning  a  ccur.  of  equity.     2  Atk.  612,  j 

When  all  the  remainders  are  vejied  remainders  in  tail,  the  truf-  2P.Wms. 
tees  may  join  in  making  a  tenant  to  the  pritcipe,  in  order  to  the  fuffcr-  *oi-.  It  wa« 
ing  a  common  recovery.      But,  if  any  remainder  is  in  contingency,  .p^i^ot.  \a. 
the   truftees  appointed   to  preferve  contingent  remainders  ought  liciior  Ce- 
not  to  join  in  fuffering  a  recovery  to  bar  any  fuch  remainder  ;  nerai,  m  tk 
as,  where  the  remainder  was  to  the  iife  of  the  body  of  A.  (fill  living)  ^YdLi\o'n  7. 
and  A.  had  ifftie  C.  a  fon,  and  D.  a  daughter,  and  the  truftees  join  Smith, 
with  C.  in  a  bargain  and  fale  enrolled,  for  making  a  tenant  to  the 
pnecipe  to  fuffer  a  common  recovery,  which  is  fuffered  accord- 
ingly, and  C.  dies,  leaving  an  infant  fon  ;  now  it  the  fon  fhould 
die  without  iffue,   in  the  life  of  A.,  in  fuch  cafe  D.  would  be 
heir  of  A.'s  body.     This  would  be  a  breach  of  truft,  and  in  cafe 
of  a  purchafer  having  notice,  his  title  v/ould  not  be  good. 

L  4  Where 


1^2  ^t(t0  and  S:nift0» 

J  p.  Wms.  Where  afettlement  on  the  marriage  of  A.  ivith  M.  ivas  made- by  J.  S^ 
35S>  3  59-  to  the  ufe  cf  A.  for  99  yearsy  remainder  to  E.  and  F.  trnfieesy  for 
~r  gn°s'"^'  g^  years,  remainder  /o  truflees  during  the  life  of  A.  to  fupport  con- 
cafe  [lEq.  titigent  remainders^  remainder  to  'M..  for  life,  remainder  to  the  firfly 
Ca.  Abr.  ZiZ.  foTi  of  the  marriage^  remainder  to  the  heirs  of  the  body  of  A.,  re- 
CiL  Eq.  '  niainder  to  the  right  heirs  of  A.  ;  there  being  no-  ijjiie  of  the  mar- 
Rep.  34.  riage,  and  the  remainder  in  fee  being  contingent,  in  regard  the 
S'^-'i  limitation  to  A.  was  for  years  only,   and  the   eftate  not  moving 

from  A.,  (for  if  fo,  the  remainder  limited  to  A.  had  been  the  old 
reverfion)  the  truflees  joined  to  deftroy  this  contingent  remainder. 
On  a  bill  brought  by  a  remote  relation,  the  court  refufed  topunifh 
the  trudees,   as  diflinguipjing   between   a  •voluntary  fetllement  and 
one  made  on  a  valuable  confderation  :   And  the  Malter  of  the  Rolls, 
faid,  that  if  a  fon  had   been  afterwards   borny  it  nvould  have  been 
a  breach  of  trufl ;  but  this  remainder  to  the  right  heirs  of  A.  being 
a  remote  limitation,  and  not  ivithin  the  confderation  of  the  Jettlementy^ 
equity  would  not  punifh  it  as  a  breach  of  truft. 
s  p.  Wms.         So,  where  a  remainder  in  tail  being  vejled  in  the  ftrfc  fon^  the  truf- 
537.  Win-     tees  joined  with  him  in  fuffering  a  common  recovery  ;   it  was  held  ho 
Fo"k^°"  "'     breach  of  truft,  though  again]}  the  confent  of  the  father ;   for  when 
[Note,  this    fuch  remainder  was  vefted  in  one  of  full  age,  a  fubfequent  re- 
<lecifion  was  maindcr  was  not  to  be  regarded  ;  neither  was  it  afTets  in  law  or 
pfkatkn'o"  equity.     Cited  per  yix.Verno?iy  and  fo  held  fince  the  cafe  of  Sir 
the  court       Thomas  Tippen  fupra. 
to  direft  the  truftee  to  join.  ] 

a  P,  Wms.  But,  where  J.  S.  feifed  in  fee  of  lands,  devifed  the  fame  to  A. 
t!unku'  ^"^  ^'  ^"^  ^^^'^  heirs,  to  the  ufe  of  D.,  his  fifter,  for  life,  re- 
Manfell.  *  maindcr  to  A.  and  JB.  and  their  heirs,  during  the  life  of  £).,  in 
Cafes  in  Eq.  truft  to  prefervc  contingent  remainders,  remainder  to  the  ufe  of 
temp.  Tai-    ^-^^  ^^q.^    ^^_  ^^^^  ^£  jj    -^^  ^^-j  ^^^^^  fucceflively,   remainder  to 

S.  c.    In  the  ufe  of  E.  M.  in  fee  -,  teftator  dying  without  iiTue,  D.  entered, 

this  cafe  it  and  married  C,  afterwards  C.  and  D.  his  wife,  and  E.  M.  the 

that  where  remainder-man  in  fee,  join  in  a  feoffment  to  (new)  truftees  to  the 

an  eftate  is  ufe  of  C.  and  his  heirs,  and  covenant  to  levy  a  fine  to  the  (new) 

limited^oA.  truftees  to  the   fiime  ufes  ;   and  a   fine   (as  it  feems,  though  not 

mainder'ffl  ft^ted  in  the  cafc)  was  accordingly  levied  ;   afterwards-^,  and  B. 

iisjtr/i,  &c.  (the    truftees  for    preferving    ^c.     in    the  will)   by   leafe    and 

J°"'  '^"'"Jh  releafe  convey  the  lands  to  C.   in  fee,  D.  being  then  enfient  of  a, 

«  p'lafa  '"^  ^  fo">  who  was  foon  afterwards  born,  and  named  G.,  and  D.  had 

wrong  and  aftcrwards  fevcral  other  children^  fubfequent  to   which   C.   the 

tort  in  him  father  devifed  all  his  lands  in  general  words  to  the  faid  G.  for  life, 

aa  wMdi  remainder  to  his  iirft,  l^c.    fons  in  tail  male  fuccelhvely,  remain- 

wiii  deitroy  dcr  to  his  (C.)  the  teflator's  fecond  fon  by  Z).,  for  life,  remainder 

thofecon.  jq  }-^jg  fj^j^^  y^_  f^j^  \^  ^^^\  ^.^\^  fucceffively,  and  died,  leaving  fe- 

m°fnders^'  veral  fons,  and  D.  alfo  died ;  on  a  bill  by  G.  it  was  refolved  by 
before  the  King,  C  ,  afhfted  by  Lord  Chief  Juftice  Raymond  and  Chief  Baron 
Urth^of  a  Reynoldsy  that  the  joining  of  the  truftees  to  deftroy  the  contingent 
wiihftand-  remainders  was  a  plain  breach  of  truft,  and  that  though  this  ha4 
ing  his.  legal  not  been  before  judicially  determined,  yet  it  feemed  to  the  court 
\r7o  °  vtr  ^"  common  fenfe,  reafon,  and  juftice,  to  be  papable  of  no  other 
l^lnlhir  conftruaion,; 
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conn:ru£tion  :  and  all  parties  were  decreed  to  join  in  making  fuch  cafe  there  U 

an  eftate  to  G.  as  he  would  have  been  entitled  to  under  the  will  txo  truftee, 

of  J.  S.  if  thefe  contingent  remainders  had  not  been  deftroyed,  i.  e.  ^^"ruft"  ** 

an  eftate  in  tail  male,  ^c.  norconfe- 

quently  any  breach  of  truft,  and  therefore  this  court  can  have  no  conufance  of  fuch  a  cafe,  nor  handia 
for  relief,  the  matter  being  left  purely  to  the  common  law.  But  to  prevent  this  inconvenience  has  th« 
remedy  of  appointing  trufte;r.  been  invented,  on  purpofe  to  difabk  the  tenant  for  life  from  duing  fuch 
injury  to  his  iffue,  which  is  not  a  very  old  invention.  Per  Lord  Ch.  King,  aflifted  utjufra.  2  P.WmS. 
612,  613. 

If  A.  feifed  in  fee,  in   truft  for  5.  for  full  confideration  con-  iVern.  149. 
veys  to  C,  who  has  notice  of  the  truft,  and  afterwards  C,  to  Boveyv. 
ftrengthen  his  own  eftate,  levies  a  fine  ;  B.,  the  cejlit'i  que  truji,  is  r^Atke^o 
not    bound  to  enter  within  five  years  •,  for  C.  having  purchafed  story  y. 
with  notice,  notwithftanding  any  confideration  paid  by  him,  is  but  ^'**  Wind- 
a  truftee  for  B.y  and  fo  the  eftate  not  being  difplaced,  the  fine  r^ei^shieiiU 
cannot  bar.  t.  Atkins.  S,  P.J 

So,  if  an  executor,  in  truft  for  an  infant  refiduary  legatee,  re-  iVern,484. 
news  a  leafe,  part  of  the   teftator's  perfonal  eftate,  in  his  own  ^^l'*''  ^' 
name,  and  firft  mortgages  it,  and  then  afligns  the  equity  of  re-  ^* 

demption  to  a  truftee,  to  fell  for  payment  of  his  own  debts,  and 
his  truftee  fells  to  one  who  has  notice  of  the  infant's  title,  the 
purchafe  will  be  fet  afide. 

[If  a  truftee  conveys  to  one  who  has  no  notice  of  the  truft,  and  Borey  v. 
the  grantee  levies  a  fine,   and  five  years  pafs,  and  afterwards  the  ^'"''"» 
truftee  purchafes  the  fame  lands  again  for  a  bond  fide  confideration  ; 
ftill  he  (hall  be  a  truftee,  as  he  was  before. 

But,  if  a  truftee,    when  in  pofl^effion,  alienates  for  a  valuable  Millard's 
confideration,  and  without  notice,  the  fale  will  be  good,  and  the  '^  p  * 
purchafer  will  not  be  a  truftee  in  his  ftead.      The  cefiui  que  trujl  Hardr.  469.' 
may  indeed  compel  the  truftee  to  make  fatisfa6lion  in  fuch  cafe  ;   iCh.Rep. 
but  the  breach  of  truft  is  coiifidered  but  as  a  fimple  contrail  debt,  \^'^' 

t^  '    Vernon  v« 

and  can  only  fall  upon  the  perfonal  eftate  of  the  truftee,  unlefs  Vaudrey, 
the  truftee  has  acknowledged  the  debt  to   the   truft-eftate  under  Bamardift. 

hand  and  feal.]  ^.n^    ^  ^^j^^  ^  ^^  ^^    Gifford  v.  Manley,  Ca.  Temp.  Talb.  109. 

A  bare  truftee  cannot  alter  the  nature  of  the  truft  by  turn-  i  lam  v. 
Jng  land  into  money,  or  money  into  land,  fo  as  to  make  it  ^an^ersia 
veft  in  different  perfons,  by  his  ad:,  than  it  would  otherwife  have  Mich!' 

done.  28  G.  2.  MS.  Rep.      And  fee  3  P.  Wms.  100.     Witter  v.  Witter, 

[So,  where  an  executor  in  truft  for  an  infant  of  a  leafe  for  Witter  v. 
99  years,  determinable  on  three  lives,  upon  the  lord's  refufing  to  y*^p"^ 
renew  but  for  lives  abfolutely,  complied  with  the  lord,  and  changed  55.* 
the  years  into  lives  ;  this,  upon  the  infant's  dying  under  twenty- 
one  and  inteftate,  was  adjudged  to  be  a  truft  for  his  adminiftrator, 
and  not  for  his  heir. 

But,   where  a  feme  purchafed  a  church  leafe  to  her  and  her  Mafon  v. 
.heirs  for  three  lives,  and  died,  leaving  an  infant  daughter,  two  of  p^^^, 
fhe  lives  died,  and  the  guardian  renewed  the  leafe,  it  was  holden,  p[erfon  v. 
that  this  renewed  leafe  was  a  new  acquifitipn,  and  ftiould  go  to  shore,iAtk. 
the  heirs  oh  the  part  of  the.  father.  ''"^°*  ^'  ^' 

However, 
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Rook.  V.  However,  in  general,  it  is  true,  that  a  guardian  or  truftee  fliall 

"Warth,  ^  j^Q^  jjjjgj.  jj-jg  iiature  of  an  infant's  property,  fo  as  to  change  the 

Tuiiic  V.  *  rigl^f  of  fuccefTion  to  it  in  cafe  of  the   infant's  death,  unlefs  by 

Tuiiit,  fome    acl   maniieflly    for    the    advantage   of    the  infant  at     lie 

Inwood  V.  -J 

Twjne,  iJ,  417.     Vernon  V.  Vernon,  c'ted  in  « /tj»7t;  Bromficii    .^Br.Cli  Rep.  51J. 

(F)  What  Ads  of  tlie  Trullec,  joiirly  with  C^/Im 
que  Ti'fift,  or  by  Cejlui  que  Trujl  only,  Ihall 
defeat  the  Truii:,  or  deilroy  conlingent  Re- 
niainders. 


Gil.  Eq.  R.    'Tr'HOUGH   at  law,  by   the  tvudces  concurring  in  any  acl  to 
34- Tipping     1     prevent  the   rifing  of  the  contingent  remainder,  it  was  for- 
merly held  that  it  was  for  ever  deilroyed  ;n)d  gone  ;  yet  C'jivper^  C. 
held  this  to  be  an  exploded  opinion  now  in  Chancery,  as  to   per- 
fons  wlio  are  to  come  in  and  be  conntlcred  as  purchalers  under  the 
marriage  fettlement   and   portion,     iiut  as  for  voluntary  remain- 
ders, (as  a  remainder  to  the  right  heirs  of  the  body  of  the  huf- 
band,  and  after  to  his  right  heirs,  neither  of  which  can  be  faid  to 
be  within  the  purchafe  of  the  marriage  portion,  but  only  the  firil 
and  other  fons,  l2fc.  ot  the  marriage)  this  court  will  not  alhft  them 
to  fupport  the  remainder  fo  deftroyed. 
«Salk.6So.       If  truftees   in  a  fettlement,  to  fupport   contingent   remainders, 
"^"i^^'  join  with   the   tenant  for   life   in   any  conveyance,  to  deflroy  the 

iP°Wms.  contingent  remainders  before  they  come  in  effe ;  this  is  a  plain 
128.  S.c.  breach  of  tru ft ;  and  whoever  claims  under  fuch  a  conveyance, 
[iBr.P.  C.  having  notice  of  the  trult,  or  by  a  voluntary  fettlement,  fliall  be 
But  if* a       liable  to  make  good  the  ellate. 

truftee  join  wiih  a  ccfttii  que  trufi  in  tall  in  any  conveyance  to  bar  the  entail,  this  is  no  breach  of  truft  j 
for  it  is  no  more  than  what  he  may  be  compelled  to,  though  the  cePui  qui  trufi  himfelf  might  have 
barred  fuch  entail  withcut  his  joining  ;  and  that  notoiily  by  fine  or  recovery,  but  iikewife  by  feoffment, 
bargainor  fale,  devife  or  furrender,  (if  the  entail  be  of  a  copyhold,  and  there  be  no  particular  cullo.'il 
which  requires  a  cummon  recovery)  ;  for  fuch  entail  ii  not  within  the  ftatute  de  dona,  but  remains  as  at 
common  law  ;  and  being  a  trufi  ;s  governable  only  by  the  rules  of  equity,  and  not  by  the  niceties  of  the 
law,  and  this  feems  to  be  fupported  not  only  by  tlie  latter,  but  by  the  far  greater  number  of  authorities, 
and  in  cafes  wheiein  the  very  point  itfelf  was  defeated,  tiiough  there  are  obiter  fayings  and  opinions,  w/hich 
have  made  fome  diftindlions,  and  others  which  have  flatly  contradicled  it.  Vide  1  Chan.  Ca.  45.  213, 
jt  Chan.  Ca.  78.  64.      i  Vern.  13.  4^0.   a  Vern.  1  33.  583.  703. 


2Vern.754.       But,  if  a  fettlement  on  a  marriage-treaty  be  made  on  the  huf- 
Eiie  V.  Oi-     b^pfi  fo^.  ninetv-nine  years,  if  he  live  fo  long;,  remainder  to  truftees 

borne,   nnJ  -  J.J  '      .  .  ^ ,  ,       ,     .  ^     , 

feeiP.Wms.  to  prclerve  contingent  remainders,  remainder  to  the  heirs  or  the 

387.  s.  c.    body  of  the  hufband  by  the  wife,   remainder  to  the  heirs  of  the 

tfEife"v"^  hufband  ;  and  there  be  iffue  two  fons  and  a  daughter;  and  the 

Oiborne.*      wife  being  dead,  the  hufband  and  truftees  join  with  the  eldeft  fon 

in  a   fine  or  feoffment  to  J.  S.,-  this  is  a  good  bar  of  the  truft- 

eftate,  and   the   truftees  joining  is  no  breach  of  truft,  for  they 

were   truftees   purely  for  the  tenant  in  tail,   and   to  preferve  his 

eftate,  and  not  to  ftand  in  oppofition  to  him  for  the  fake  of  thofe 

who  were  to  come  after  him. 

Trufteea 
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Truftees  to  preferve  contingent  remainders,  if  tenant  for  life  or.  Garth  v. 
years  commit  wafte,  may  reftrain  them  by  injunftion.  If  there  Cotton,MS. 
is  only  an  eftate  for  years,  remainder  to  firfl:  and  other  fons,  re-  ^* 
mainder  in  tail,  and  no  truftees  to  preferve,  ^c.  the  remainder- 
man in  tail  before  iflue  born,  would  have  an  immediate  freehold  ; 
and  if  it  had  been  tenant  for  life  and  no  truftees,  he  might  before 
iffiie  born  have  furrendered  to  the  remainder-man,  or  barred  the 
whole  eftate.  The  rife  of  thefe  truftees  was  from  Chudley  and 
Archer's  cafe  in  Co.  Rep.  and  remainders  in  truftees  and  their 
heirs  during  the  life  of  another  perfon  have  been  held  good,  as  that 
perfon  may  commit  a  forfeiture.  Where  there  is  tenant  for  years, 
with  remainder  to  truftees  during  his  life  to  preferve  contingent 
remainders,  the  freehold  is  in  the  truftees,  and  the  pofleflion  of 
tenant  for  years  is  in  law  the  pofleflion  of  the  owner  of  the 
freehold.  It  is  agreeable  to  juftice  in  fupport  of  right  to  conftrue 
trufts  in  the  moft  liberal  manner.  Truftees  are  the  creatures  of 
this  court,  and  under  the  corre6lion  of  it  intended  to  preferve 
the  inheritance  entire.  Thefe  trufts  are  generally  declared  with, 
power  to  make  entry  and  bring  acliensy  ts'c.  as  the  law  requires, 
which  includes  equity  too  :  and  truftees  may  bring  a  bill  in  equity 
to  ftay  wafte,  before  the  contingent  remainder  comes  in  ejfe, 
Truftees  are  liable  in  equity  to  make  fatisfa£lion  for  breach  of 
truft,  and  a  voluntary  alienee,  with  notice,  will  be  decreed  to  rc- 
ftore  the  eftate. 

(G)  In  what  Cafes  Equity  will  decree  Truftees  to 
join  in  a  Recovery,  isfc.  with  Cejiui  que  T?'!iji, 

1 N  fome  cafes,  truftees  have  been  decreed  to  join  for  the  benefit  i  P.  Wms« 
*■   of  creditors — Thus,  where  J.  S.,  after  marriage,  made  a  vo-  35^; 
luntary  fettlement  of  his  lands  to  himfclf  for  I'lfe^  remainder  to  cLpham. 
irtijiees  to  fupport ^  Sic.  remainder  tohisfirj}^  &ic.  fon  in  tail  fuccef  Note.    By 
ftvely,  remainder  to  himfelf  in  fee  ;  and  contra£l:ing  debt,  he  after-  '''^^  Ann. 
wards  makes  a  conveyance  of  his  eftate  to  other  truftees  for  pay-  infantsbein" 
ment  of  thefe  debts  ;  the  creditors  bring  a  bill,  and   {inter  alia)  truftees  or 
infift  that    the  truftees  in    the  firft  fettlement  ftiould  join  in  the  "^'"•tsage" 
fale    to   deftroy  the    contingent  remainders  •,    his  Honour,    upon  peHgj  ^^ 
(hewing    a  precedent  of  a  like  decree,  decreed  that  the  truftees  make  con- 
fhould  join  to  deftroy  the  contingent  remainders,  and  be  indem-  ^^y^"*:"  by 
nified,  it  being  at  the  fuit  of  creditors,  and  for  the  raifing  of  money  court  of 
for  the  payment  of  debts.  Chancery. 

It  IS  a  ge- 
neral rule  in  equity,  that  where  a  real  or  perfonal  eftate  is  charged  with  payment  of  debts  generally,  and 
vefted  in  truftees  to  fell,  the  purchafer  from  fuch  truftees  is  not  anfwerable  for  any  mifapplication  of  the 
money  ;  and  needs  no  fee  that  the  debts  are  paid.  But,  if  it  is  made  chargeable  with  particular  debts,  it 
is  othei  wife  ;  or  if  there  is  any  coilufion  between  the  executor  or  truftee  and  purchafer,  the  purchafe 
would  be  infefted  with  the  fraud  or  coilufion.  P^r  Lord  Chancellour  Hardwicke,  Mich.  27  G.  2. 
Anon.   MSS.  Rep.     And  fee  1  Vern.  260.     Dunch  v.  Kent.     And  id.  303.     Spalding  v.  Shalmer, 

So  like  wife  a  court  of  equity  will  decree  truftees  to  join  for  the 
apparent  benefit  of  the  family. 

In 
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jP.  Wm».        In  a  marriage  fettlement  the  hufband    was   made  tenant   for 
536.  Win-    ninetv-nine  years,  if  he  fhould  fo  lonjr  live,  remainder  to  truflees 

mngtOil  V.  ,        •     '       1   •      1-r  -J  1         r     a        <■-,         c  r      1 

Foley.  dunng  his  lire,  remainder  to  the  nrit,  csfc.  ion   of  that  marriage 

in  tail  male   fucceflively,   remainder  to  the  firfl,  iffc.  ion   of  any 

other  marriage,  remainder  over.      A  Ton  is  born  and  of  age,  and 

the  wife  is  dead.     The  trufl:  for  preferving  contingent  remainders 

defcends  to  an  infant.     If  for  the  benefit  of  the  family,  equity 

will  decree  the  infant  truftee   to  join  in  a  recovery,  in  order  to 

make  a  new  marriage  fettlement. 

«Vern.303.       Likewife,  where  A.  having  mortgaged  his  lands,  and  alfo  con- 

Piattv.         fefled  a  judgment,  and  afterwards,  on    a  marriage-treaty,  fettled 

**  *^'         the  lands  thus  incumbered  to  the  ufe  of  himfelf  for  life,  remainder 

to  the  truftees  to  fupport  contingent  remainders,  remainder  to  his 

wife  for  life,  remainder  to  his  fail  and  other  fons  in  tail,  remainder 

to  his  own  right  heirs,  and  having  no  ifiue,  articled  to  fell  the 

lands  to  J.  S.,  who  brought  a  bill  for  a  fpecifick  performance  of 

the  agreement,  and  fuggefted  that  the  truftees  refufed  to  join,  and 

that  the  mortgagee  threatened  to  enter ;  it  was  decreed,  that  the 

truftees  fliould  join   and  be  indemnified,  the  eftaie  being  of  an 

equity  of  redemption  only,  and  there  being  no  ifTue,  (though  the 

hufband  and  wife  were  married  fix  years)  and  the  wife,  on   her 

examination  in    court,   confenting  freely   thereunto.     But   t/otf  i 

thofe  fettlements  can  rarely  be  broken  through  but  by  an  acl  of 

parliament. 

iP.Wms.        Where  on  marriage,  lands  were  limited  to  the  ufe  of  A.  for 

fend^L^""  ninety -nine  years,  if  he  Ihould  live  fo  long,  remainder  to  B.,  and 

toa.  '  other  truftees,  (of  which   B.  was   the  furvivor,)  and  their  heirs 

during  j4,'s  life,  to  prefervc,  ^c,  remainder  to  yi.'s  wife   for 

life;  remainder  to  the  firft,  i3'c.  fons  of  the  marriage  in  tail  male 

fucceflively,  remainder  over  ;  the  wife  died,  leaving  ifTue  of  the 

marriage   only  two  fons,  C.  and  D.     A.  having   moirgaged  the 

premifes,  he  and  his  fon  C,  [C.  being  then  of  age,)  covenanted  to 

fufi'er  a  recovery,  and  to  procure  B.  the  fuiviving  truftee  to  join 

therein,  but  B.  refufing  to  join  in  making  a  tenant  to  the  praripe, 

the  mortgagee  prayed  a  fpecifick  performance  of  the   covenant^ 

and  that  B.  might  join  in  fuftering  the  recovery;  B.  by  anfwer 

fubmitted  to  the  court,  but  D.  the  younger  fon  refufed  to  confent : 

Lord  Chan.  Ki/ii^  faid,  that  then  he  would  not  decree  the  truftee 

to  join,  for  that  he  would  not  take  away  any  man's  right;  fo  dif-» 

mifl'ed  the  bill  as  to  B.  and  jD.  with  cofts,  but  decreed  u4.  and  C. 

fpecifically  to  perform  the  covenant. 

I  Abr.  Equ.       Likewife,  where  J.  S.  by  a  marriage  fettlement  was  tenant  for 

Caies,  386.    ^^  yars^  if  he  fhould  fo  loiYg  live,  with  remainder  to  truflees  and, 

Chirletoii.     their  heirs  during  his  life^  to  fupport  contingent  remainders,  with 

remainder   to  his  frfl  and  every  other  fon  fuccefftvely  in   tail  malcy 

remainder  to  truflees  for   500  years^  in  truft  to  raife  portions  for 

daughters^  if  there  were  no  iffue  male^  or  that  fuch  ilTue  male  died 

without  iifue  before  21;  J.  5.  had  iffue  a  fon,  and  being  of  age 

and  about  to  marry,  he  and  his  father  bring  a  bill  to  have  the 

truftees  join  in  making  an  eftate,  in  order  to  fuffer  a  common  re-* 

covery,  that  he  might  be  enabled  to  make  a  fettlement  on  his 
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marriage;  and  it  was  urged,  that  the  truftees  were  only  truftees 
for  the  fon,  and  ought  to  execute  eltates  as  he  fliould  direfb,  he 
having  the  inheritance  in  him,  and  that  the  end  of  the  trufts  was 
to  hinder  the  father  from  defeating  the  fon  of  the  eftate.  On 
the  other  fide,  it  was  urged,  that  thefe  truftees  were  not  only 
truftees  for  the  eldeft  fon,  but  were  defigned  as  a  guard  to  the 
whole  fettlement ;  that  the  mother  being  Hving  there  might  be 
other  children,  and  for  the  truftees  to  join  would  be  a  breach  of 
truft,  and  if  there  fhould  be  daughters,  they  would  by  this  means 
be  entirely  ftripped  of  their  portions;  and  though  the  term  for 
raifing  them  was  unlkilfully  drawn,  inputting  it  behind  the  eftate- 
tail  to  the  fons,  yet  this  court  had  fet  it  fometimes  before  thofe 
eftates.  There  being  a  daughter  in  this  cafe,  my  Lord  Hn)^- 
court  directed,  upon  giving  Jscurity  for  the  daughter  s  portion y  that 
the  truftees  (hould  join  in  a  recovery. 

[On  a  bill  to  compel  truftees  to  join  in  a  fale,  which  would  Symance  r. 
deftroy  the  contingent  remainders,  and  likewife  the  ufes  in  a  fet-  I'attam, 
tlement  made  before  marriage,  it  appeared,  that  the  limitations  ^  "  ^^" 
were  to  the  huftaand  for  99  y-ears,  if  he  fo  long  lived,  to  the 
wife  for  her  life,  remainder  to  truftees  to  fupport  contingent  re- 
mainders, remainder  to  the  heirs  begotten  on  the  body  of  the 
wife,  remainder  to  the  heirs  of  the  huftsand  ;  and  that  the  firft 
declaration  under  it  was,  that  it  was  the  intention  of  the  fettle- 
ment to  make  a  provifion  for  the  children  of  the  marriage,  with  a 
covenant  on  the  part  of  the  hulband,  that  he  would  not  bar  the 
eftate-tail  to  the  wife,  but  would  preferve  tlie  ufes  before  limited 
and  appointed.  Lord  Hardwicke  difmiiTed  the  bill,  and  faid— . 
There  are  many  cafes  ia  which  the  court  will  compel  the  truf- 
tees to  join  in  fuch  conveyance  as  will  deftroy  contingent  re- 
mainders ;  but  then  it  muft  be  in  fome  meafure  to  anfwer  the 
ufes  intended  by  the  fettlement,  and  has  been  ufually  done  in  the 
cafe  of  old  fettlements,  as  in  Winmngto?i  v.  Foley,  [fupra);  but,  I  be- 
lieve, there  is  no  inftance  where  tiiey  have  compelled  fuch  truf- 
tees to  join  with  the  father,  termor  for  years,  and  the  fon  to 
fell  the  eftate.  The  old  notion  was,  that  thefe  truftees  v/ere  only 
honorary  ;  but  this  has  been  varied  fince,  for  in  the  cafe  of  Pioot  .< 
V.  Pigot,  Lord  Harcourt-was  of  a  different  opinion,  and  in  Man- 
fell  v.  Manfelly  [fupra,)  Lord  Chancel  lour  A7;r§-,  aftifted  by  Lord 
Chief  Juftice  B.aymond  and  Lord  Chief  Baron  Reynoldsy  was  of 
opinion,  that  trujiees  for  preferving  contingent  remainders ,  joinitig  to 
defray  theniy  ivere  guilty  of  a  breach  of  trify  and  that  there  ivas  m 
diverftty^  whether  the  fettlement  be  voliwtaryy  or  for  a  valuable  conji'* 
deration^  or  by  ivillonly.  But  the  reafon  of  thofe  cafes  turned  upon 
what  the  court  do,  after  truftees  had  actually  deftroyed  the  re- 
mainders :  here  the  cafe  is  different,  for  the  application  to  the 
court  is  to  compel  the  truftees  to  do  an  a£l  which  would  deftroy 
the  remainders.  There  is  another  difficulty,  which  is,  the  huf- 
band's  actually  covenanting  in  the  fettlement,  that  he  will  not  bar 
the  eftate-tail  to  the  wife,  but  preferve  the  ufes  before  limited } 
and  even  though  the  hufband  were  dead,  the  wife  could  not  do 
any  a<^  by  which  (he  could  bar  the  eftate-tail,  notwithttanding 
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tlietruftees  fiiould  confent  to  join  with  her;  for  fhe  is  abfolutelf 
reflrained  from  barring  it  by  1 1  H.  7.  c.  20.  If  it  had  been  an 
application  only  to  deflroy  the  contingent  remainders,  I  fliould 
have  taken  more  time  to  confider :  but  here,  it  would  overturn  all 
the  ufes  of  a  marriage  fettlement,  which  would  be  affiiming  too 
much  power,  and  would  be  making  a  decree  to  compel  a  breach 
of  the  hufband's  own  covenant. 
Woodhoufe  J.  H.  devifed  his  lands,  after  the  death  of  his  wife  and  a  truft- 
*•  Ho/kins,  term  of  1000  years,  to  his  fon  B,  H.  for  99  years,  if  he  fhould  fo 
^  '***  long'live,  without  impeachment  of  wafle,  remainder  to  two  truf- 
tees  and  their  heirs  during  the  life  of  his  fon  ^.,  to  preferve  con- 
tingent remainders,  remainder  to  the  firfl:  and  other  fons  of  B.  in 
tail-male,  remainder  to  H.  H.  his  fecond  fon  for  99  years,  if  he 
fhould  fo  long  live,  remainder  to  the  fame  truftces  and  their  heirs 
during  the  life  of  H.  H.  to  preferve  contingent  remainders,  re- 
mainder to  his  firft  and  every  other  fon,  remainder  to  his  other 
fons  in  like  manner,  remainder  to  J.  H.'s  daughters,  remainder  to 
the  teltator's  heirs.  There  was  a  power  for  the  fons,  when  in 
pofleffion,  to  make  jointures  and  leafes,  except  as  to  particular 
lands,  and  another  power  for  B.  and  the  other  fons  within  two 
years  after  being  in  pofTeflion,  and  having  a  fon  of  the  age  of  18, 
to  revoke  the  former  ufes,  and  to  limit  new  ufes,  fo  that  the  pre- 
mifes  be  limited  to  the  heirs- male  of  the  fons  in  the  fame  manner 
as  thefe  limitations,  and  to  fettle  fuch  like  power  of  revocation. 
The  teftator  died.  B.  H.  his  eldeft  fon  died  without  iflue.  H.  H. 
the  fecond  fon  married  and  had  a  fon  C.  H.,  now  above  21. 
H.  H.  and  his  fon  became  indebted  by  bonds  to  creditors,  and 
made  afTignments  of  the  fettled  eftates  in  truft  for  creditors,  and 
agreed  to  fuffer  a  common  recovery,  to  make  the  aflignment  and 
provifion  for  the  creditors  effedlual.  A  bill  was  brought  by  the 
creditors  againft  H.  H.  and  his  fon  C,  and  againfl  T.  H.  (the 
fifth  fon  of  J.  H.),  (all  the  fons  who  had  intermediate  remainders 
as  before,  being  dead  without  iffue,)  and  againft  y/.  B.  the  heir  of 
the  furviving  truftee,  to  preferve  contingent  remainders,  in  order 
to  compel  her  to  join  in  a  common  recovery,  and  tliatthe  plaintiffs 
might  have  an  effedlual  fecurity  and  fatisfaftion  for  their  debts. 
Lord  Hardtuicke — It  is  agreed,  there  is  no  precedent  where  the 
court  have  decreed  in  fuch  cafes  the  truftee  to  join  ;  and  I  am  of 
opinion,  this  is  not  fuch  a  cafe,  where  the  court  ought  to  decree 
it.  Trufhees  of  this  kind  are  called  honorary  truftees,  and  en- 
trufted  by  parties  to  preferve  the  contingent  remainders:  but,  I 
vill  not  fay,  if  the  truftee  who  is  appointed  fliould  join,  it  would 
be  fuch  a  breach  of  truft,  that  this  court  would  decree  a  fatisfac- 
tion.  The  reafon  of  making  the  father  tenant  for  99  years  is,  in 
order  to  preferve  the  eftate.  It  may  likewife  be  the  defign  of  fuch 
fettlements  to  prevent  the  father's  influence  over  the  fon  when  of 
age,  if  the  father  were  feifed  of  the  freehold,  to  get  the  fon  to 
deftroy  the  fettlement.  Here  the  intention  is  to  pay  the  debts  of 
the  father.  The  objection  is,  that  the  truftee  is  truftee  for  the 
firft  tenant  in  tail,  and  that  when  the  tenant  in  tail  is  feifed  of' 
the  freehold,  then  he  has  a  power  to  bar,  and  not  before.  As  to 
4  *^^ 
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llie  cafes,  there  are  but  few :  Mr.  IVinn'mgton^^  was  in  order  to 
let  in  the  jointure,  and  a  provifion  for  younger  children,  which  was 
ftill  carrying  it  on  in  the  family.  The  argument  made  ufe  of  by 
the  plaintiff's  counfel,  was,  that  here  it  is  prayed  to  execute  the 
truft  of  articles  ;  and  to  be  fure,  it  is  true  •„  but  this  court  is  not 
to  decree  every  truft  created  by  the  parties;  and  though,  as  has 
been  faid  before,  the  court  might  not  condemn  the  truftee,  if  he 
confented,  yet  it  does  not  follow  that  the  court  will  compel  the 
truftee,  and  I  think  this  the  very  cafe  which  was  intended  to  be 
prevented  by  the  truft;   wherefore  the  bill  mufl  be  difmiffed. 

F.  B.  devifed  freehold  and  copyhold  eftates  to  T.  C.  B.  for  99  Barnard  t.' 
years,   if  he  {hould  fo  long  live,   remainder  to  the  defendant  L.  ^^"^s^',  „ 
during  the  life  of    T.  C.  B.  in  truft  to  preferve  contingent  re-  wms.684.. 
mainders,  remainder  to  the  firft  and  other  fons  of  T.  C.  B.  in  tail  note,    r  Br. 
male,  remainder  to  J.  W.  in  fee.      r.  C.  B.  had  iflue  only  one  ^^\^s'^c. 
fon,  who  had  attained  21  years  of  age,  and  the  father  and  fon  Ambl.  774. 
now  filed  a  bill  againft  L.  the  truftee,  and  J.  W.  the  remainder-  S.  c. 
man,  ftating,  that  they  were   defirous  of  fuffering  a  recovery  and 
limiting  the  eftate  fo  as  to  preferve  the  contingent  remainders  to 
the  fecond  and  other  fons  of  T.  C.  B.^  and  praying,  that  L.  the 
truftee  might  be  decreed  to  join  in  making  a  tenant  to  the  precipe 
for  that  purpofe,  fubmitting  to  declare  the  ufes  of  the  recovery  to 
the  fecond  and  other  fons  of  T.  C.  B.  by  way  of  contingent  re» 
mainders   as   limited  by  the  will,  and  to    limit  an  eftate    to   a 
truftee  for  the  purpofe  of  fupporting  and  preferving  thofe  con- 
tingent remainders.     The  Maiter  of  the  Rolls,  Sir  Thomas  SeiueU, 
obferved,   that,  with  refpetl  to  remainders  to  remote  relations  in 
fettle iuentSy  where   the  perfons  to  whom  they  were  limited  were 
not  tlie  immediate  objects  of  the  parties,  or,  where  they   ftand 
in  oppofition  to  the  firft  tenant  in  tail,  defiring  a  reafonable  bene- 
fit, confiftcnt  wich  the  intentions  of  the  creator  of  the  limitations, 
their  pretenfions  have  not  been  much  confidered  -,  but  in  the  prin- 
cipal cafe,  all   took  as  volunteers,  and  were  all  equally  to  be  at- 
tended to.     His  Honour  then  confidered  the  feveral  caies  on  this 
fubjetl,  and  faid,  that,  from  a  view  of  them  all,  it  feemed,  that 
when  the  eldeft  fon,  tenant  in  tail,  is  of  age,  and  about  to  marry, 
and  thereby  continue^  inftead  of  dejiro-jing  the  purpofes  of  the  fet- 
tlement,   and  in  fome  cafes  where  there  has  been  particular  dif- 
trefs   under  particular   circumftances,  which   ought  to  have  in- 
duced the  truftee   to    join,    the    court    has    interfered;    other- 
wife  not :  that  in  the  principal  cafe  he  was  called  upon  to  dif- 
turb  the  teftator's  difpofition  merely  for  the  fake  of  difturbing  it, 
for  which  he  faw  no  reafon,  anddifmifled  the  bill  with  cofts.] 

Cejiui  que  truji  in  tail  under  a  devife  of  lands  charged  with  an-  *  P«  Wm». 
nuities,  brings  a  bill  againft  the  truftees,  to  the  intent  they  fhould  caneretr' 
join  in  a  recovery.      This  is  not  proper,  but  it  is  proper  to  pray,  Carteret.  ' 
that  the  truftes  may  convey  the  premifes  to  cejlid  que  truJl  in  tail, 
who  may  then  fuffer  a  recovery;  though  if  the  truftees  are  alfo 
truftees  for  an  annuity  fubfifting,  they  are  not  compellable  to  part 
with  the  legal  eftate  out  of  them  to  the  ctflni  qus  truJl  in  tail. 

t^otei 


J  6©  tlt$iS  and  CruGje^» 

Howard  v.  NoU;  A  devife  to  truflees,  and  their  heirs  in  truO:  to  fell,  U 
Hal),  Hill,  deemed  equitable  aflets,  in  order  to  make  an  equal  diftribution 
Re^!*  [The  among  all  the  creditors. 

fule  new  feems  to  be,  that  wherever  the  charadler  of  truftee  can  be  fafrened  on  thedevifee,  the  afTets  (hail 
be  equitable.  Lewin  v.  Oakley,  a  Atk.  50.  ^Lk  v.  Prime,  i  Br.  Ch.  Rep.  138.  Batfon  v.  Linde* 
gteea,  z  Bro.  Ch.  Kep.  94.J 

(H)  AVhen  a  Truft  is  to  be  executed^  what  Eftate  or 
Intereft  is  to  be  conveyed,  and  to  whom, 

t  Abr.Eq.  "iT  is  now  conftantly  held  in  Chancery,  that  if  lands  are  vefted 
Cif.  395.  X  ii^  truftees  to  the  ufe  of  one  and  the  heirs  of  his  body,  with 
remainder  over,  that  the  truflees  are  not  to  convey  a  fee,  but  an 
eftate-taii,  though  he  will  have  power  to  bar  the  entail,  when  th6 
conveyance  is  made  to  him,  and  it  would  avoid  circuity.  So,  if  a 
fum  of  money  be  appointed  to  be  laid  out  in  a  purchafe,  and  the 
lands  to  be  fettled  in  tailj  the  purchafe  and  fettlement  (hall 
be  made  accordingly,  and  not  the  money  paid  to  the  party,  for  the 
temainder-man  has  a  chance  for  the  eib.te,  in  csfe  the  tenant  in 
tail  in  pofl'eflion  die  without  iflue  before  any  recovery  fufFered, 
which  he  may  omit  through  ignorance  or  forgetfulnefs,  or  he  may 
be  prevented  by  death  before  he  has  completed  it. 
1  Abr.Eq.  So, where  an  eftate  was  limited  to  A.  and  B.  in  truft  for  C.  and 
C»f.  392.  f}^g  heirs  of  his  body,  provifo,  that  if  he  die  without  iflue,  then  irt 
truft  for  D.  for  life,  with  remainder  over,  and  C.  brought  his 
bill  to  have  the  truftees  make  a  conveyance  of  the  legal  eftate  td 
him,  and  that  it  might  be  to  him  in  fee,  to  prevent  him  from 
fuffering  a  recovery,  the  truftees  by  anfwer  fubmitted  to  the 
court;  but  the  other  remainder-men,  who  were  defendants,  op- 
pofed  the  executing  any  legal  eftate  to  C,  becaufe  he  would  then 
fuiFer  a  recovery,  and  defeat  the  intent  of  the  donor,  which  was, 
that  itfhould  be  preferved  for  them,  in  cafe  C.  had  no  iflTue.  They 
alleged,  that  C.  had  married  improvidently  and  was  extravagant, 
and  would  fpend  the  eftate,  and  cited  the  cafe  at  the  end  of 
^•wine's  cafe,  3  Co.  where,  if  an  improvident  man  makes  a  volun- 
tary fentiment  to  put  it  out  of  his  power  to  fpend  his  eftate,  this 
fettlement  ftiall  be  fupported  even  at  law,  and  therefore  a  court 
of  equity  will  never  help  an  extravagant  man  to  deftroy  fuch  a 
fettlement  as  this;  and  that,  in  the  cafe  of  Sir  Fra.  Garrardy  the 
Lord  Ch.  Jefferies  had  refufed  to  decree  the  truftees  for  Sir  Francis 
and  the  heirs  of  his  body,  with  a  remainder  to  a  charity,  to  con- 
vey the  legal  eftate,  fo  as  to  enable  him  to  fuffer  a  recovery* 
On  the  other  fide,  it  was  faid,  there  was  no  reafon  my  truftee 
fliould  hold  my  eftate,  whether  I  will  or  no;  and  that,  if  a 
court  of  equity  did  not  decree  a  conveyance  in  fuch  cafe,  it 
would  be  eftabliftiing  a  perpetuity;  and  that  the  conftant  courfc 
of  this  court  is,  that  when  money  is  given  to  be  laid  out  in  a  pur- 
chafe to  be  fettled  in  tail,  with  remainders  over,  the  court  will 
decree  the  money  to  him  that  was  to  be  tenant  in  tail,  if  he  de- 
fire  it,  to  prevent  circuity.    But  the  Matter  of  the  Rolls  decreed 

the 
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tne  truflees  to  execute  a  conveyance  to  C.  in  tall,  but  would 
not  decree  the  conveyance  to  be  in  fee,  though  prefled  to  it ;  and 
he  faid  there  may  be  many  reafons  why  a  court  of  equity  would 
not  decree  a  conveyance  at  all,  in  fuch  a  cafe,  fometimcs  for  a 
politick  reafon,  as  if  it  were  to  enable  a  nobleman  to  fuffer  a  re- 
covery, and  leave  the  hofwur  bare,  without  eftate;  or,  if  the  party 
were  a  notorious  fpendthrift,  or,  when  the  eftate-tail  was  only 
by  implication,  as  he  faid  he  took  it  in  Sir  Fra.  Garrard'%  cafe; 
and  he  thought  it  would  be  an  ungodly  thing  in  the  truftees  to  exe- 
cute a  conveyance  of  the  legal  eftate  in  fuch  cafe  as  this  at  the 
bar,  without  a  decree  of  the  court.  Hi!.  1701,  Saunders  and 
JSli^vi/.  Note;  Though  the  court  v/ould  not  decree  a  conveyance 
in  Sir  Fra.  Garrard's  cafe,  yet  he  fuffered  a  recovery  as  ce/Iui  que 
truji  in  tail,  which  was  held  good,  and  the  eftate  enjoyed  under  it 
difcharged  of  the  charity. 

Where  a  queftion  arifes  how  a  truft  ouglit  to  be  executed  by  a  iV'ern.736,' 

conveyance,  there  is  'iio  better  rule  than  to  obferve  and  follow  luhat  P;'    ''''"■ 
,,•',,.  .  ,.  .  ,  Newcomen 

has  been  done  at  la  l  in  executing  conaiiions  that  are  mztle^s  executory,  v.Barkham. 

and  to  be  performed  fo  far  as  the  cafe  will  admit  of.     Per  Cow- 

pcry  C. 

If  tenant  for  life  and  remainder-man   in  tail  join  in  a  bill  againft:  2Vern.346. 
truftee,    the   court  v/iil  decree  the  trujlee  to  convey   to  them,  or  to  Bowater  v. 
•whom  they  appoint,  and  pofiibly  he  may  p;iy  cofts  for  refufing  to       ^* 
convey  and  putting  his  ceflui  que  trufl  to  the  charge  of  an   unne- 
ceflary  fuit. 

A.  devifed  lands  to  a  company  in  truft  to  convey  to  B.  for  life,  sVern  737. 
remainder  to  his  firft,  ^c.  fons  for  their  lives  fiicceflively,  and  fi  ^'^^- . 

r  ^      •      •  rr  iri-T  i  -i  T->        Humberfton 

10  to  their  lilue  male  for  their  lives  only,  remainder  over.  Fi-r  y  Humber- 
cur. — An  attempt  to  make  a  perpetual  fucceffion  of  eftates  for  fton. 
life  is  vain,  and  an  iinpraElicahle  perpetuily.  However  the  truftees 
mufl  male  as  flriEl  a  fettknient  as  may  be,  fo  that  the  perfons  in 
being  are  to  be  made  only  tenants  for  life;  but,  where  the  limit- 
ation was  to  be  to  the  fon  not  in  being,  there,  he  muft  be  made 
tenant  in  tail  male. 

A   hufband,   as  adminiftrator  to  his   wife,   obtained  a  decree   •  Eq.  Abr. 
againft  the  truftees  to  raife   her  portion;  but  he,  being  a  younger  ^j^'  ^9^^ 
brother,  having  made  no  fettlement  on  her,  and  having  a   fon  by  v.Cawthorn. 
her,  the  money  was  decreed  to  be  raifed,  and  put  out  for  his  be- 
nefit for  life,  then  to  the  fon  for  life,  and  if  he   leaves  iflue,  and 
the  father  furvives,  he  to  have  it. 

[A.  in  confideration  of  an  intended  marriage,  entered  into  ar-  1  Eq.  Abr. 
tides,  by  which  he  covenanted  with  truftees  to  fettle  an  eftate  to  "^li  Trevor 
the  ufe  of  himfelf  for  life,  without  impeachment  of  wafte,  re- 
mainder to  his  intended  wife  for  life,  remainder  to  the  ufe  of  the 
heirs  males  of  his  body  upon  the  body  of  his  intended  wife  to 
be  begotten,  and  the  heirs  males  of  fuch  heirs  males  ifluing,  re- 
mainder to  the  right  heirs  of  the  faid  A.  for  ever;  and  covenant- 
ed, that  in  cafe  the  faid  limitations  were  not  thereafter  well  raifed 
according  to  the  intent  of  the  faid  articles,  that  he  and  his  heirs 
\vould  ftand  feifed  of  the  premifes,  until  a  further  alTurance  there- 
of fliould  be  made  to  fuch  ufes,  intents,  and  purpofes,  as  in  the 
Vol.  VII.  M  artic]e9 
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articles  were  before  expreffed  and  declared.  The  marriage  took 
effeci:,  and  A.  had  iffiie  four  fons  and  two  daughters.  The  arti- 
cles were  laid  hy  unnoticed  for  fevcral  years ;  and  A.  levied  a  fine 
of  the  lands  (fuppofing  himfelf  to  be  tenant  in  tail  under  the  ar- 
ticles) -,  and  afterwards,  both  the  truftees  being  dead,  without 
requefting  a  fettlement,  A.\  eldeft  fon  having  married  againfl  his 
father's  confent,  and  by  feveral  other  afls  of  weaknefs  and  dif- 
obedience  much  offended  him,  A.  by  deed  reciting  the  faid  ar- 
ticles, and  the  weaknefs  and  difobedience  of  his  eldeft  fon,  de- 
clared, that  the  faid  fine  fo  levied  by  him,  fhould  enure  to  the  ufe 
of  himfelf  for  life  without  impeachment  of  wafte,  remainder  to 
his  wife  for  life,  remainder  to  his  fecond  fon  in  tail  male,  with 
like  remainders  to  his  two  younger  fons,  with  remainder  to  his 
own  right  heirs  j  and  after  making  a  like  fettlement  of  other 
lands,  A.  died  inteflate,  leaving  a  great  perfonal  eftate,  and  leav- 
ing a  real  eftate  in  Ireland^  and  new-purchafed  lands  in  Englatidy 
together  of  the  value  of  looo/.  per  annum  and  upwards.  Upon 
his  death,  the  eftate  in  Ireland  and  the  nevr-purchafed  lands  de- 
fcended  to  his  eldeft  fon,  who  alfo  became  entitled  to  his  fhare 
(upwards  of  9000/.)  of  the  perfonal  eftate.  The  fecond  fon  en- 
tered upon  the  fettled  eftates,  and  the  eldeft  fon  having  got  poflef- 
fion  of  the  articles,  which  it  appeared  had  been  thrown  by  feve- 
ral years  as  ufelefs,  brought  his  bill  for  a  fpecifick  performance 
thereof. 

It  was  infifted  for  the  defendant,  that  though  by  the  firft  part 
of  the  articles  theyfeemed  to  be  executory,  yet  by  the  covenant  to 
ftand  feifed  in  the  laft  part  of  them,  they  were  adlually  and  im- 
mediately executed'^  that  he  thereby  covenanted  to  ftand  feifed  to 
the  before-mentioned  ufes,  till  a  fettlement  was  made  accord- 
ingly; that  no  fettlement  having  been  made,  the  ufes  continued 
to  be  executed  by  virtue  of  that  covenant ;  that  by  thefe  ufes  he 
was  plainly  tenant  in  tail,  and  by  the  fine  had  bound  his  ifTue, 
and  made  himfelf  mafter  of  the  eftate,  and  might  difpofe  of  it  as 
he  thought  fit.  But  Lord  Chancellour  faid,  that  upon  articles  the 
cafe  was  ftronger  than  on  a  will:  that  articles  were  only  minutes 
or  heads  of  the  agreement  of  the  parties,  and  ought  to  be  fo  mo- 
delled when  they  come  to  be  carried  into  execution,  as  to  make 
them  efFeftual.  That  the  intention  was  to  give  A.  only  an  eftate 
for  life  ;  that  if  it  had  been  otherwife,  the  fettlement  would  have 
been  vain  and  ineffectual,  and  it  would  have  been  in  A.*s  power,  as 
foon  as  the  articles  were  made,  to  have  deftroyed  them ;  that  the 
covenant  to  ftand  feifed  was,  until  fuch  time  as  the  faid  ufes  were 
well  raifed,  according  to  the  true  intent  and  meaning  of  the  ar- 
ticles. That  if  a  fettlement  had  been  made  defetlive  in  any  par- 
ticular, it  would  not  have  been  final  or  conclufive  ;  that  a  fecond 
■  fettlement  muft  have  been  made  till  the  ufes  were  ivell  and  truly 
raifed ;  and  that  this  covenant  for  ever  fubfifted  till  fuch  fettle- 
ment fhould  be  made  ;  that  he  hoped  never  to  fee  the  time  when 
the  court  would  fo  far  have  power  as  to  judge  what  behaviour  of 
a  fon  (hould  amount  to  a  forfeiture  of  his  eftate  •,  and  therefore 
thought,  if  a  fettlement  had  been  made,  no  milbchaviour  of  the 

fon 
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fon  could  amount  to  a  forfeiture  of  it.  That  this  eflate  being 
fpec  fically  agreed  to  be  fettled,  it  v/as  a  truft  for  the  eldeft  fon, 
which  paiied  with  the  lands  into  whofe  hands  foever  they  came, 
and  could  not  be  defeated  by  any  a£l  of  the  father  or  the  truftees. 
And  therefore  he  decreed  a  conveyance  to  the  plaintiff",  and  the 
heirs  male  of  his  body,  and  an  account  of  the  profits  from  his 
father's  death,  and  the  deeds  and  writings  to  be  delivered  up.  CafcsPar'i. 
This  decree  was  afterwards  affirmed  in  the  Houfe  of  Lords.  122. 

So  where  the  hufband,  before  marriage,  agreed  by  articles  to  Streatfieidv. 
fettle  lands  to  the  ufe  of  himfelf  and  his  intended  wife  for  their  ^^'■^3''^«'<^» 
lives,  and  the  life  of  the  furvivor,  and  afterwards  to  the  ufe  of  the  Talk  l^V, 
heirs  of  his  body  on  the  wife,  and  after  the  marriage,  by  fettle- 
ment  reciting  the  articles  conveyed  the  lands  to  the  ufe  of  himfelf 
and  his  wife  for  their  lives,  and  the  life  of  the  furvivor,  remainder 
to  the  ufe  of  the  heirs  of  his  body  by  his  wife ;  it  was  held  not 
to  be  a  proper  execution  of  the  articles,  though  the  articles  did  not 
exprefsly  mention  the  intent  to  provide  for  the  ifTue.     For,  Lord 
Talbot  obferved,  it  could  not  be  doubted  but  that,  upon  an  appli- 
cation to  the  court  for  carrying  the  articles   into  execution,  it 
would  have   decreed  it  to  be  done  in  the  ftricleft  manner,  and 
would  never  have  left  it  in  the  hufband's  power  to  defeat  and  an- 
nul every  thing  he  had  been  doing;  and  the  nature  of  the  provifion 
was  ftrong  enough  for  that  purpofe,  without  any  exprefs  words.] 

Upon  a  marriage,  articles  were  entered  into,  whereby  it  was   i  Eq.  Abr. 
agreed,  that  the  wife's  portion  Ihould  be  laid  out  in  the  purchaf-  ^^^-  ^9'^' 
ing  of  lands,  which  fhould  be  fettled  on  the  hufband  and  wife  ianghton, 
for  their  lives,  and  the  life  of  the  longed  liver  of  them,  and  after 
to  the  heirs  of  the  body  of  the  wife,  by  the  hufband  to  be  begot- 
ten;  yet  the  Mailer  of  the  Rolls  decreed  the  fettlement  to  be  to 
the  firft  and  other  fons,  ^c.  fo  as  the  hufband  and  wife  might  not 
have  power  to  bar  the  iflue. 

So,  where  on  a  treaty  of  marriage^'between  the  defendant  and  Nandick  v. 
the  plaintiff  Joati/ia,  the  defendant  entered  into   a  bond  to  the  ^'"^"!, 
plaintiff  Jo/^^/j,  father  of  the  plaintiff  J^caw/z^,  with  condition  to  Abt'!\93. 
furrender  certain  copyhold  lands  to  the  ufe  of  himfelf  for  life,  Ciio".  Eq. 
remainder  to  the  plaintiff  Joanna  for  life,  remainder  to  the  heirs  ^}^^:  '  ^ ** 

r      1      .  II-  1       V  .1  .      ,  1         T      •         ^- '-•  under 

ot  tneir  two  bodies  to  be  begotten,  with  remainder  to  the  heirs  the  name  of 
of  the  hufband  j  the  marriage  took  effe£l,  and  a  bill  was  brought  Nindike  v. 
againft  the  hufband  to  compel  a  furrender  purfuant  to  the  intent  )^!',''"' '" 

fU'Ujt-in  !•  r  •  tot  Idem  -ver- 

01  this  bond;  the  hufband,  making  default  at  the  hearing,  was  bh.   Note; 
decreed  to  furrender  to  the  ufe  of  himfelf  for  life,  remainder  to  i  his  decree 
the  ufe  of  his  wife  for  life,  remainder  to  the  ufe  of  their  lirft  and  ^^^^"'^vhere 
other  fons  in  tail  general  fucceffively,  with  a  remainder  to  the  though  rt,e 
daughters  of  their  two  bodies  to  be  begotten  in  tail  general ;  and  penalty 
in  the  mean  time,  till  fuch  furrender  was  made,  the   court  de-  havTbTen 
clared  that  the  copyhold  land  fhould  be  held  and  enjoyed  accord-  the  only 

ing  to  thefe  ufes.  Janftlan  in- 

tenie-.i  for 
lecurmg  the  performance  of  the  condition  ;  yet  a  fpeclfick  execution  was  decreed,  and  in  fuch  a  manner 
too,  as  eftedtually  to  fecure  the  iffue  from  being  defeated  by  n-aking  them  purchafers.     But  niCe,  ia 
Cilbeic,  there  is  no  mention  m  the  d«cree  of  the  remainder  to  the  wife  for  life. 

M  a  [Whete 
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Cufack  V.  [Where  articles  were  entered  into  by  the  hufband,  in  whlcli  he 

CuCack,        covenanted  that  as  well  all  the  real  eftate  that  he  had  then  in  Iiy- 
p^i  '^^o      ^^'"^1  3S  all  the  lands  and  tenements  which  he  {liould  purchafe 
during  the  life  of  his  intended  wife,  fliould  defcefid  and  covie  to  the 
heirs  male  to  be    begotten  on   the  body  of  the  intended  iiife   by  the 
hujhand,  and  ftiould   be  fecured  and  fettled  on  the  faid  heirs  male 
by  the  hulband,  as  the  counfel  of  the  intended  wife  fhould  advife. 
Upon  an  appeal  to  the  Houfe  of  Lords,  from  a  decree  of  the 
court  of  Chancery  in  Ireland,  the  decree  was  reverfed  ;  and  it  was 
ordered  that  a  fon  of  the  marriage  ihould  be  deemed  a  tenant  in 
tail,  under  the  articles,  and  to  hold  and  enjoy  the  lands  againil  all 
perfons  claiming  under  a  fubfequent  fettlement  by  his  father  ;  who 
had  levied Jines  and  fuffered  recoveries  to  bar  the  fu^pofed  entail. 
Nandlck  v.        And  in  a  cafe  where  the  hu/band  entered  into  a  bond  to  furren- 
^e'^^ab      ^^"^  copyholds  to   the  ufe  of  himfelf  for  life,  remainder  to  his 
59'^.c.  5.'    w'ife  for  life,  remainder  to  the  heirs  of  their  bodies^  then  to  the  huf- 
Gilb.  Eq.      band  in  fee ;  upon  a  bill  againft  the  hufband,  after  the  marriage. 
Rep.  114.-    £^j,  gxecution  of  this  engagement ;  the  decree  w;is,  for  him  to 
furrender  to  the  ufe  of  himfelf  for  life,   remainder  to  the  ufe  of 
his  wife  for  life,  remainder  to  the  ufe  of  the  firfl  and  other  fons 
in  tail  general  fuccelhvely,  with  remainder  to  the  daughters  in 
tail  general. 
Vide  Burt  .n       So,  whcrc  the  intended  wife's  eftate  was  articled  to  be  fettled 
y.  Haitmgs,  qj^  j-j^g  hufband  and  wife,  and  on  xk^t  heirs  of  their  two  bodies ^  Lord 
itjrj,  i>i-].    Q^r^pgf.  admitted,  that  if  no  fettlement  had  been  made,  the  court 
v/ould  have  taken  care  to  fecure  to  the  daughters  the  provifion  in- 
tended them  by  the  articles. 

Where  by  articles  previous  to  marriage  it  was  agreed  to  pur- 
chafe lands,  and  fettle  them  to  the  ufe  of  the  hufband  for  life, 
Whately  v.    then  of  the  wife  for  life,  remainder  to  the  ufe  of  the  heirs  of  her 
*^^T'''v       ^"'^y  h  ^^"^  >  they  purchafed  and  joined  in  a  recovery  to  the  ufe  of 
2jg.         '   a  mortgagee  in  fee.     Upon  a  bill  by  the  eldeft  fon  after  the  death 
of  his  mother,  infifting  that  he  was  entitled,  on  the  conftruclion 
of  thefe  articles  in  equity,  to  have  the  eftate  fettled  to  the  firft, 
isft.  fon  in  tail  male,  Sir  Jofeph    Jekyll  faid,  that  if  this  had  been 
a  common  limitation^  he  fhould  have  thought  vi'hat  was  infifted  on 
was  right,  and  that  the  mortgagee  muft  have  loft  his  eftate.    But 
that  this  was  particular  to  the  heirs  of  the  body  of  the  ivife  by  the  hf- 
band,  and  being  ex  provifione  t'/r;',  would  fecure  the  children  againft 
the  father  alone ;  and  that  it  might  be  the  real  intent  that  both 
vught  baVy  comparing  it  to  -a.  poiver  of  revocation  both  by  father  and 
mother ;  and  the  defendant  was  therefore  well  barred, 
Crcen  v.  So,  in  a  fubfequent  cafe.  Lord  Hardiuiche  faid  he  might  com- 

Eidn,2,Atk.  pare  it  to  the  cafe  where,  by  a  fettlement  of  lands,  the  wife  has  an 
*'^'  eftate  ex  provifione  viri,  the  court  has  refufed  to  interpofe  to  fettle 

the  eftate  other  ivife,  becaufe  the  intent  will  prevail,  fince  fhe  can- 
not alien  by  ftat.  1 1  i7.  7. 
Highway  tt  Again,  by  marriage-articles  cuftomary  lands  of  inheritance 
«/  V.  Ban-  ^£  j.|^g  intended  hufband,  holden  by  copy  of  court-roll,  were 
1  b/.  Chan,  agreed  to  be  fettled  to  the  ufe  of  the  intended  hufband  for 
caf.  584.      life  remainder  to  his  intended  wife  for  life,  and  after  the  dcceafes 

of 


of  both,  to  the  ufe  of  the  heirs  of  her  body  by  him  if  he  furvived 
her,  but  li  Jhe  furvived  him,  to  the  heirs  of  his  body  on  her  body 
to  be  begotten,  remainder  to  his  own  right  heirs.  The  marriage 
was  had  and  the  huluand  afterwards  furrendered  the  lands  to  the 
ufes  mentioned  in  the  articles,  and  was  admitted  accordingly. 
And  at  the  fame  court  he  and  his  wife  furrendered  to  certain 
ufes.  And  on  a  queflion  between  a  fon  of  the  marriage  claim- 
ing under  the  entail  in  the  articles,  and  others  claiming  under  the 
faid  furrender  by  the  hufband  and  wife  ;  one  of  the  points  made, 
and  that  on  which  the  decifion  proceeded,  was.  Whether  the 
furrender  to  the  ufes  in  the  articles  was  a  due  execution  of  the 
ufes  of  the  articles ;  and  whether,  by  the  fubfequent  furrender, 
the  hufband  gained  an  abfolute  power  over  the  wife  ?  We  are  to 
obferve,  that  eilates-tail  were  barrablc  by  furrender,  according  to 
the  cuftom. 

The  Mafter  of  the  Rolls  faid,  that  the  rule  had  been  fettled  and 
adhered  to  in  many  cafes,  that  articles  for  a  fettkment  on  a  huf- 
band, and  the  heirs  of  his  body,  fhould  be  carried  into  execution  in 
llri£l  fettlement;  and  it  had  been  confidered  as  vain  to  make 
a  fettlement  which  inlhantly  might  be  defeated  by  a  recovery  j 
but  the  doQrine  had  never  gone  io  far,  where  that  party  could 
not  fufter  a  recovery  alone.  He  obfcrved,  that  it  w^as  anciently  a 
common  mode  of  fettlement  to  the  hufband  for  life,  to  the  wife 
for  life,  and  to  the  heirs  of  the  body  of  the  wife  by  the  hufband; 
it  was  thought  a  fafhcient  precaution  to  preferve  the  entail,  that 
it  could  not  be  deftroyed  unlefs  both  hufband  and  wife  concurred. 
That  in  the  principal  cafe,  the  limitations  appeared  to  be  anxioufly 
worded  ;  the  concurrence  of  both  parties  was  neceffary  to  deftroy 
the  entail  ;  it  was  out  of  the  power  of  the  furvivor.  He  was 
not  to  look  to  the  impropriety  of  what  had  been  done,  but 
to  the  power  the  parties  had  to  do  it,  and  he  thought  that  point 
clear. 

In  a  cafe  where  money,  in   the  hands  of  truftees,  was  articled  Chambersv, 
to  be  laid   out  in  the  purchnfe  of  lands  to  be  fettled  on  the  huf-  chambers,, 
band  for  life,  remainder  to  the  intended  wife   for  life  for  her  Rep^^iz-^ 
jointure,   remainder  to  the   firll   and  other  fon  and   fons  of  the  2  Eq.  Abr. 
marriage   in   tail  male    fuccefTively,  chargeable   with   2000/.   for  35-  '^•^ 
younger  children,  remainder  to  the  hufband  in  fee  •,  and  the  huf- 
band's  father  by  the  fame  articles  covenanted  to  fettle  other  lands 
on  the  hufband,  and  the  heirs  male  cf  his  body,,  remainder  to  the 
heirs   of  the  father  ;    upon   a   queftion,     Whether  a   fubfequent 
fettlement  of  the  lafl-mentioned  lands   by  the  hufband's  father, 
on  the  hufband  and  the  heirs   male  of  his  body,  with  remainder  to 
the   father  in  fee,  was  a  good  performance  of  the  agreement ;  or 
whether  the  limitation  ought  not   to  have  been  on  the  hufbaiid 
for  life,  with  remainder  to  the  firft  and  o()i\tx  fons  in  tail  male  fuc- 
ccffively  xwJlriSi  fettlement  P  Lord  Chancellour  /w/v_g-held,  that  the 
fettlement  was  a  good  execution  of  the  agreement,  and  therefore 
confirmed   the    fettlement.     He  faid,  that  by  the   articles  thofe 
lands  were  not  intended  to  be  fettled  as  tl  provifion  for  the  children 
gf  that  marriage,  they  v/ere  tahen  care  of  by  the  other  part  of  the 
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articles  by  thetruft-money ;  and  it  was  not  like  the  common  cafe 
of  articles  for  a  fettlement  on  the  iflue  of  the  marriage  where  fw  oiler 
provifion  or  care  is  taken  for  them  ;  and  the  dijferent  nwnner  of 
penning  the  articles  in  relation  to  the  tri/Ji-money,  and  as  to  thofe 
lands,  the  one  to  be  \x\  J} r'lEl  fettlement  to  the  firft,  i^c.  fon  of  that 
rnarriage,  the  other  limited  to  the  hufband  and  \}^zheirs  male  of  his 
body  generally,  and  not  tied  up  to  the  ifj'ue  of  that  marriage,  fhew- 
ed  plainly  the  parties  tniderjlood,  and  had  in  contemplation  the 
difference  between  a  {[n€i  Jeitlement  upon  the  ifj'ue  of  that  marriage, 
and  a  general  fettlement  upon  the  hufband  and  the  heirs  male  of  his 
body. 

And  accordingly,  In  a  cafe  of  marriage-articles,  vj\\txt  part  of 
the  eftate  was  limited   to  the  hufband  for  life,  remainder  to  the 
■wife  for  life,  and  after  the  death  of  the  furvivor,  remainder  to  the 
heirs  of  the  body  of  the  ivife  by  the  h'fband,  another  part  to  the  huf- 
band for  life,  remaind'i'r  to  the  heirs  of  his  body,  remainder  to  the 
wife  \  upon  a  bill  filed  by  the  eldeft  fon  to  have  the  articles  car- 
ried into  execution  flricfly   to  the   firft,  ^c.  fon  In   tail,  Lord 
Hardiviche  obferved,  there  was  a  difference  in  the  penning  of  the 
two  limitations  -,  on   the  firft  they  might  have  it  in  view  to  leave 
it  in  tlie  power  not  of  the  father  only,  but  of  both  to  vary;  but  on 
the  fecond  there  could  be  no  fenfe  of  the  limitation,  but  as  the 
fon  contended  for;  otherwife  it  would  be  abfolutely  in  the  power 
of  the  father,  by  line,  to  bar  it,  and  defeat  all  the  IfTue.     They  in- 
tended the   wife   fhould    have    a  jointure  in   the    one,    in    the 
other  not.     It   feemed   a  ftrong  diftin£lion    on   the    face  of  the 
articles,  and  there  had  been  cafes  adjudged  on  that. — That  where 
by  articles  part  of  an  eftate  was  limited  to  father  for  life,  to  v/ife 
for  life,  to  firft  and  every  other  fons  and  daughters  In  tail,  another 
part  to  teftator  for  life,  and  the  heirs  male  of  his  body  by  that  wife. 
Lord  Alacclesfeld  hiA,    if    that  had  been    the  fole  limitation,  he 
ihould,  without  fcruple,  decree  \\\  JlriB  fettlement  according  to  the 
common  rule;  but  where  the  parties  had   fhewn  xS\t^  kne%v  the 
diflinction  when  to  put  it  out  of  the  power  of  the  father,   and  when 
to  leave  it  in  his  poiver,  he  would  not  vary  the  laft  limitation  ;   de- 
creeing  to  the   father  in  tail  as  to  the  laft,  though  not  as  to  the 
firft. — That  as  in  the  principal  cafe  there  w-^s  a  difference  in  the 
penning  of  the  articles,  in  one  of  which  they  might  intend  to  leave 
H^^d'^^^k'^^  it  in  the  power  of  the  father,  in  the  other  not  in  his  power  to  do 
it  alone,  It  was  a  reafonable  way. 

Articles  were  made  previous  to,  and  in  confideratlon'  of  a 
marriage,  for  fettling  lands  to  the  ufe  of  the  hufband  for  life, 
remainder  to  the  wife  for  life,  remainder  to  the  heirs  of  the  body 
of  the  ivift  by  the  hufband  begotten,  remainder  to  the  hufband  in 
fee  ;  and  before  the  marriage  a  fettlement  was  made  reciting  the 
articles,  and  exprell'ed  to  be  in  purfuance  thereof,  limiting  the  lands 
to  tlie  ufe  of  the  hufband  for  life,  remainder  to  the  wife  for  life, 
remainder  to  the  heirs  of  the  body  of  the  hufhand  by  the  wife,  re- 
mainder to  him  in  fee.  There  was  iflue  of  the  marriage  one  fon  ; 
the  father  married  again,  had  feveral  other  children,  and  having 
procured  his  fon,  without  any  confideration,  to  join  with  him  in 
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mortgaging  the  eftate,  and  limiting  the  fee-fimple  and  equity  of 
redemption  to  the  father.  Upon  a  bill  afterwards  brought  by  the 
fon  to  compel  his  father  to  refettle  the  land  on  the  fon,  after  his 
(the  father's)  death,  purfuant  to  the  articles. 

Lord  Chancellour  held  it  was  a  plain  miftake  in  making  the  fet- 
tlement  vary  from  the  articles,  which  were  prudent  articles  ;  and 
the  fettlement,  faidto  be  made  purfuant  thereto^  fhewed  there  was 
no  alteration  oi  the  intention,  nor  any  new  agreement  between  the 
mating  of  the  articles  and  the  fettlement ;  and  this  appearing  on 
the  face  of  the  articles  and  fettlement,  the  length  of  time  (about 
25  years)  was  immaterial.  And  he  decreed  the  father  and  his  fe- 
cond  wife  to  join  in  a  conveyance  to  fettle  the  eftate  as  by  the  ar- 
ticles, viz.  to  the  father  for  life,  remainder  to  the  fon  in  tail ;  but 
as  to  the  mortgage,  the  fon  having  joined  in  it,  the  court  could  not 
fet  it  afide,  but  directed  the  father  to  keep  down  the  interell 
during  his  life. 

But,  where  marriage-articles  were  entered  into  for  fettling  the 
wife's  eftate  on  the  hiijhand  and  ivife^  and  on  the  heirs  of  their  iivo 
bodies  to  be  begotten  :  after  the  marriage,  a  fettlement  was  made  of  Burton  ▼. 
the  lands  upon  the  hufband  and  wife  for  their  lives,  remainder  to  c^ib!"!?. 
the  heirs  of  the  body  of  the  wife  by  her  faid  huftjand  :  there  Rep.  113. 
was  illue  of  the  marriage  one  daughter  only :  and  after  the  death  of  ■^'5-  Abi. 
the   hufband,  his  widow  married  again,  joined   in  a  fine  of  the  ^^^' 
lands,  and  fettled  them  to  other  ufcs  :  a  bill  was  brought  by  the 
daughter  of  the  firft  marriage,  to  carry  the  articles  into  execution  ; 
for  that  no  care  was  taken  of  the  daughters  by  the  fettlement,  as 
the  limitation  to  the  heirs   of  the  body  of  the  wife  by  her  firll 
hufband  made  her  tenant  in  tail  ;  and  confequently  left  her  the 
power  to  bar  them,  which  was  contrary  to  the  intent  of  the  arti- 
cles, that  being  to  make  an  effedlual  provifion  for  all  the  ifTue  of 
that  marriage.     But  Lord  Coiuper   difmifled    the  bill  ;  faying,  if 
no  fettlement  had  been  made,  and  application  had  been  made  to 
the  court  for  making  one  purfuant  to  the  articles,  the  court  would 
have  taken  care  to  have  fecured  to  the  daughters  the  provifion  in- 
tended   them    by  the   articles.     But  a   fettlement  having  been 
aclually  made  and  accepted  by  the  parties,  he  could  make  no  al- 
teration in  it. 

Again,    articles   were   entered  into  for   fettling  lands  to  the  2  p.  Wms. 
ufe  of  B.   the   intended  huftjand  for   life,   without   wafte,    re-  349'  Weft 
mainder   to    AI.    the    intended  wife  for  life,    remainder  to  the  "'  *"*"'^' 
heirs  male  of  the  body  of  B.  by  M.,  remainder  to  the  heirs  male 
of  the  body  of  B.  by  any  other  wife,  remainder  to  the  heirs  fc' 
tnaleoi  the  body  of  ^.  by  the  faid  M.y  with  leafing  and  jointur- 
ing powers  to  B.     Afterwards,  and  before  the  marriage,  a  fettle- 
caent  was  made,  and  mentioned  to  be  in  purfuance  and  performance 
of  the  articles  ;  and  the  lands  were  thereby  limited  to  B.  for  life, 
remainder  to  AI.  for  life,  remainder  to  the  firft,  i^c.  fon  of  the 
marriage   fuccefFively   in   tail  male,    remainder  to  the  firft,  i3'c. 
fon  of  B,    by  any  other  wife  in  tail  male  fuccellively,  remainder 
to  the  heirs  of  the  body   of  the  faid  B.   by  the  faid  M.,    remainder 
over.      They  had  iflue  only  one  daughter,  who  died,  leaving  two 
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daughters.     B.  having  an  eflate-tail  under  the  limitation  to  the 
leirs  of  the  body.  Sec.  fuffered  a   recovery,  fold  part  of  the  lands, 
dcvifcd  the  refulue,  and  died.    The  griind-daughtcrs  brought  their 
bill  in   the  Exchequer  againfl.  the  executors  of  B.  to   rettify  the 
miltake  in   the  fettlement,  in  limiting  an   eftate-tail  to  B.,  inttcad 
of  limiting  it  in  ftridl   fettlement,  as  by  the  articles  it  ouglir  to 
have  been.     The   articles  were  made  in  December,  the  fettlement 
in  March   1685  ;  the  fale  of  the  lands  in  1698,  and  the  will  in 
1722  :  the  defendant    pleaded  the   fettlement,  the  recovery,  the 
will,  and  the   long  enjoyment ;  but  the   plea   was  over-ruled  by 
Lord  Ch.  B.  Gilbert,  and  tlie  other  Barons  ;   and  after  hearing  the 
caufe,    Lord    Ch.  B.  Petigeliy  and  the  other  Barons  difmified    the 
bill  without  cods  i  it  appearing  to  them  dangerous  to  let  afide  a 
fettlement,  which  feemed  to  have  been  folemnly  and  deliberately 
3  Br.  Caf.     made.     But  on  an   appeal  to  the  Lords,  this  difmiflion  was  re- 
Pdil.  327,     verfed,  and  the  lands  not  fold  were  decreed  to  be  conveyed  to  the 
grand-daughters  and  hars  female  of  their  bodies,  as  tenants  in  com- 
mon, with  crofs   remainders  to  them  in  tail  female  ;   and  the  de- 
vifce  to  account  for  tiie  profits,  and   the  ext;cutor  to  account  for 
the  purchafe-nioney  received  by  B.  for  the  lands  by  himi  fold,  and 
to  pay  inter^fl  for  the  fame  ;  the  writings  to  be  brought  into  the 
court  of  Exchequer,   and  pofTelTion  to  be  delivered  to  the  appel- 
lants ;  and  the  principal  monies  arifing  by  the  faid  fale  to  be  laid 
out  in  lands,  to  be  fettled  to  the  fame  ufes  as  the  lands  unfold  were 
decreed  to  be  conveyed  to. 
Powell  V.  Marriage -articles     were    entered    into    for    fettling    lands    to 

Price,  2  p.  tj^g  jjfg  Qjf  ^^  hufband  D.  for  life  without  wafle,  remainder  to 
'"^"  •^^^'  truflees  and  their  heirs  during  his  life,  to  fupport  contingent  rer 
mainders,  remainder  in  part  to  the  wife  E.  for  her  jointure,  re- 
mainder as  to  the  whole  to  nrft,  '<Sc.  fon  of  the  marriage  in  tail 
male  fucceflively,  remainder  to  the  heirs  male  of  the  body  of  the  huf 
band,  (/'.  e.  by  any  wife,)  remainder  to  the  hnrs  of  his  body  by  his  faid 
nvife  E.,  remainder  to  his  own  right  heirs,  with  a  claufe  empow- 
ering' hufband  and  wife  to  make  leafes  j  and  alfo  a  claufe,  that  if 
he  (hould  die  without  iffue  male  by  his  faid  wife,  if  there  fhould 
be  one  daughter,  fhe  fliould  have  3000/.,  and  if  there  were  more 
daughters  than  one,  they  (hould  have  4000  /.  among  them  ;  which 
portions  were  to  be  fecured  on  fome  part  of  the  eflate.  It  hap- 
pened there  was  iffue  of  the  marriage  only  one  daughter.  D.  fur-? 
vived  his  wife,  and  fuffered  a  common  recovery  of  the  lands,  and 
made  another  fettlement  of  them  in  confideration  of,  and  pre- 
vious to,  his  fecond  marriage  ;  fubjedl:  as  to  part  to  a  truft  for 
raifing  3000/.  for  his  daughter  by  his  firfl:  wife,  in  fatisfadlion  of 
the  portion  (he  v/as  entitled  to  under  the  firit  articles,  and  main- 
tenance for  her  in  the  mean  time.  The  queflion  was,  (here  being 
notice  of  the  firft  articles,)  whether  the  limitation  in  the  firft  ar- 
ticles to  the  heir i  of  the  body  ofY).  by  E.  his  wife,  (hould  not  be  taken 
as  if  it  had  been  to  the  daughters  of  D.  by  his  faid  firft  wife  ? 
For.  then  they  could  not  be  barred  by  the  recovery  (confidering  the 
preceding  intermediate  limitation  to  the  heirs  male  of  his  body  at 
c  -  the 
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the  fame  time  as  words  of  purchafe.  It  was  infifted,  that  here 
the  limitation  to  the  heirs  of  the  body  of  D.  by  E.  his  firft  wife, 
muft  be  the  fame  as  if  it  had  been  to  the  daughters ;  for  it  could 
not  be  intended  in  favour  of  the  fons  of  that  marriage,  there 
being  an  exprefs  limitation  before  to  them  ;  and  though  in  the 
cafe  of  a  fettlement,  there  being  a  precedent  eftate  for  life  toZ)., 
it  would  have  been  an  eftate-tail  in  him  barrable  by  the  common  re- 
covery, yet  it  was  otherwife  where  it  refted  upon  articles  ;  and 
the  cafe  of  If^e/I  v.  Errijpy  was  cited.  Supra, 

On  the  other  fide  it  v.'as  faid,  and  refolved,  that  the  3000/. 
fecured  by  the  fettlement  on  the  fecond  marriage,  was  an  adual 
fatisfa£tion  of  all  demands  under  the  articles  j  and  that  though  a 
limitation  by  articles  to  the  heirs  male  of  the  marriage,  after  an  ex- 
prefs eftate  for  life  to  the  father,  {hould  be  taken  to  mean  a  re- 
mainder to  the  firft  i3c.  fon,  it  does  not  follow  that  a  limitation 
to  the  heirs  of  the  body  muft  be  equivalent  to  a  remainder  limited 
to  daughters  ;  efpecialjy  in  this  cafe,  where  they  were  poftponed  to 
the  limitation  to  the  heirs  male  of  the  body  of  D  by  any  wife ;  and 
where  there  was  an  exprefs peciimary provijion  made  for  the  daugh- 
ters by  the  firft  wife  ;   which  was  all  they  were  to  depend  upon. 

And  the  following  diverfities  were  taken  by  the  court,  between  SeeFeame'* 
this  laft  cafe  and   the  cafe  of  Wefl  and  Erriffey ;  in   the  cafe  of  ^-  ^• 
Weft  and  Errifey,    no  portions  vi^ere  provided  for  the  daughters  ^^^' 
of  the  firft  marriage  ;  in  the  laft  cafe,  portions  in  all  events  were 
fecured  to  fuch  daughters       In   the  cafe  of  JVefi  v.  Errifey,  after 
the  limitation  in  the  articles  to  the  heirs  male  of  the  body  t)f  the 
hufband  and  wife,  and  the  remainder  to  the  heirs  male  of  the  body 
of  the  hufband  by  any  v/ife,  came  the  remainder  to  the  heirs  female 
of  the  body   of  the   hufband    by    the  firft  wife    Izfc.  fo  that  the 
daughters  vvere  more  immeciately  in  the  view  and  contemplation 
of  the  parties,  than  in  the  laft  cafe. 

An  .eftate    was   articled    to    be    fettled    on    the    huftjand    for  Roberts  v. 
life,  fans  wafte,   remainder  to  the  heirs  male  of  his  body,  with  '^'"siley, 
power  to  raife  portions  for  younger  children.     A  fettlement  was       "*  *^  * 
afterwards  made,  before  marriage,  in  purfmnce  of  the  articles,  and 
obferving   the   very   words  of  the   articles.     The  hufband  after- 
wards levied  a  fine  to  the  ufe  of  himlelf  in  fee,  and  by  will  made 
a  provifion  for  his  fon's  debts.     Lord  Hardwicke  faiu    t  was  the 
common  cafe;  the  variation  froni  the  intent  of  the  articles,  and 
from  the  ordinary  courfe  of  fettlenients  not  arifing  from  any  new 
agreement,   (being   made  in  purfiiance  of  the  articles,)  but   from 
miftake  in  not  attending  to  a  ftri61;    fettlement.      The  reafon  of 
which   was  unanfwerable,  -y/z.  that  on  a  fettlement  for   valuable 
confiderations  to  make  the  father  tena7it  in  tail,  would  be  nuga-« 
tory,   and  the   fame  as  making  him  tenant  in   fee.     But  the  fon 
having  fubmitted   to  and  taken  a  benefit  under  his  father's  will,  ^'<^.  1  Br, 
muft  be  bound  thereby;  and  therefore,-  though  he  was  entitled  to  ^^2"c_Caf. 
have  the  fettlement  redbified  according  to  the  true  intent  of  the  fioninthcfe* 
articles,  he  could  not  retain  both,  but  muft  make  his  eleftion.  "fes. 

By  articles  previous  to  marriage   it  was   agreed  that  3000/.  Dodd  v. 
(hould  be  laid  out  in  the  purchafe  of  a  freehold  eftate,  to  be  ?*"^f,'  _ 

*    •  ,-      ■     ,    Ambl.  Rep. 
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fettled  on  the  hufband  for  life,  renMnder  to  the  wife  for  life, 
remainder  to  the  ufe  of  fuch  ifTue  of  their  bodies,  in  fuch  parts 
and  manner  as  the  hufband  and  wife  fhould  by  deed  or  writing 
appoint;  and  for  want  of  appointment  to  the  ufe  of  the  ijfue  of 
their  bodies^  remainder  to  the  right  heirs  of  the  hufband.  There 
was  no  provifion  for  younger  children.  The  hufband  died  with- 
out appointment,  leaving  his  wife  and  two  fons  and  a  daughter. 
Upon  a  bill  by  the  eldell  fon  to  have  the  money  laid  out,  accord- 
ing to  the  articles,  in  land  to  be  fettled  on  him  in  tail,  remainder 
to  his  brother  and  fiftcr  in  tail,  with  reverfion  in  fee  to  himfclf ; 
and  a  crofs  bill  by  the  younger  children  to  have  the  lands  to  be 
bought  fettled  on  them  equally  with  the  eldeft  fon.  The  Mafter 
of  the  Rolls  was  of  opinion,  that  the  lands  to  be  purchafed  ought 
to  be  fettled  in  flri£l  fettlement,  and_  limited  to  the  firft,  feV.  fons 
in  tail,  with  remainder  (the  daughter  being  dead  without  iflue)  to 
the  right  heirs  of  the  hufband,  and  decreed  accordingly. 

Lord  Talbot  laid  it  down  as  a  rule,  that  where  articles  are  en- 
tered into  before  marriage,  and  a  fettlement  made  after  marriage^ 
different  from  thofe  articles,  (as  if  by  articles  the  eftate  was  to 
be  in  ftri£l  fettlement,  and  by  the  fettlement  the  hufband  is  made 
tenant  in  tail,)  the  court  will  fet  up  the  articles  againfl;  the  fettle- 
ment. But,  where  both  articles  and  fettlement  are  previous  to  the 
marriage,  at  a  time  when  all  parties  are  at  liberty,  the  fettlement 
differing  from  the  articles,  will  be  taken  as  a  new  agreement  be- 
tween them,  and  fliall  controul  the  articles.  And  although  in  the 
cafe  of  JVefi  and  Erijfey  the  articles  were  made  to  controul  rhe 
fettlement  made  before  marriage,  yet  that  refolution  did  not  con- 
tradict the  general  rule;  for  in  that  cafe  the  fettlement  was  ex- 
prefsly  mentioned  to  be  made  in  pnrfnance  and  performance  ofthefaid 
marriage-ariicles^  whereby  the  intent  appeared  to  be  Hill  thefanie  as 
it  was  at  the  making  of  the  articles. 

Articles  were  entered  into  for  fettling  an  eftate  to  the 
hufband  for  life,  after  his  death  to  his  intended  wife  for  her  life, 
and  after  her  death  to  the  ufe  of  the  heir  male  of  the  hufband  to  be 
begotten  on  the  body  of  the  wife;  afterwards,  and  before  marriage, 
by  a  fettlement  declared  to  be  in  part  performance  of  the  f aid  arti- 
cles^ the  lands  were  fettled  upon  the  hufband  for  life,  then  to  the 
wife  for  life,  and  after  her  death  to  the  ufe  of  the  heirs  male  of 
the  hufband  begotten  on  the  body  of  the  wife.  Afterwards  the 
marriage  took  effc£f,  and  the  hufband  fuffered  a  common  recovery, 
and  mortgaged  the  land  in  fee;  which  mortgage  was  afterwards 
afhgned  to  another  mortgagee.  After  the  father's  death,  his 
eldeft  fon  brought  his  bill  for  an  account  of  the  rents  and  profits, 
and  for  poflc'flion,  and  to  have  the  full  benefit  of  the  marriage- 
articles;  infifting  that  his  father  was  intended  to  be  tenant  for 
life  only,  with  remainder  to  his  firft  and  other  fon  and  fons  fuc- 
ceifively  in  tail ;  that  he  was  a  purchafer  under  thofe  articles,  and 
they  ought  to  be  confidered  as  if  they  had  been  ftriclly  carried 
into  execution.  The  mortgagee  denied  notice  of  the  articles,  and 
infifted  on  his  being  a  purchafer  for  valuable  confideration.  Lord 
Hard-wicke  faid  it  was  certainly^  true,  from  the  general  principles 

of 


mz0  and  CCUftlSf*  171 

of  the  court,  that  if  articles  on  marriage  are  to  fettle  an  eftate  ta 
^.  for  life,  remainder  to  his  wife  for  life,  remainder  to  the  heirs 
male  of  the  body  of  ^.,  it  is  taken  in  that  court  to  be  mjiricl 
fettlemetity  and  an  eflate  for  life  only  in  the  father  and  mother  ;  and 
if  the  fettlement  be  made  after  marriage,  it  {hall  be  rectified  by 
the  articles  before  ; — that  the  cafe  of  Wejl  and  Errijfey  was  both 
upon  articles  and  a  fettlement  before  marriage;  and  was  the  firft 
cafe  where  the  court  altered  a  fettlement,  and  made  it  conform- 
able to  articles,  and  relieved  on  the  head  of  miftake,  the  fettlement 
referring  exprefsly  to  the  articles.  But  that  was  between  the  parties 
to  the  articles  and  fettlement,  and  their  reprefentatives,  and  mere 
volunteers;  and  had  not  been  carried  into  execution  againft  a/>«r- 
thafer ; — that  it  was  true,  the  court  had  given  relief  againft  perfons 
who  claimed  under  the  fettlement  and  their  reprefentatives ;  but 
no  cafe  had  gone  fo  far  as  to  relieve  againft  purchafers.— He  alfo 
obferved,  that  there  was  no  cafe,  but  where  there  are  articles  as 
ivell  as  a  fettlement,  in  which  the  court  will  conftrue  words 
which  make  a  legal  eftate-tail,  to  be  carried  into  ftri£t  fettle- 
ment. And  upon  the  whole.  Lord  Hardwicke,  after  delivering 
his  opinion  that  there  was  not  fufficient  proof  of  notice  of  the 
articles  in  the  afTignee  of  the  mortgagee,  difmifled  the  bill  fo  far 
as  it  prayed  to  be  relieved  againft  the  mortgage;  but  decreed  that 
the  plaintiff  might  be  at  liberty  to  redeem. 

And  the  court  have  refufed  to  re61:ify  a  fettlement  according  to  Cardweil  ▼, 
articles,   for  want  of  the  production  of  the   articles  themfelves.  ^^^"'^ 
The  articles  were  previous  to  marriage,  for  fettling,  by  the  wife's  515. 
father,   certain  eftates  to  the  ufe   of  the  huft)and  and  wife  for 
their  lives,  and  the  life  of  the  furvivor,  and  after  the  death  of  the 
furvivor  to  the  ufe  of  the  heirs  of  the  body  of  the  hufband  on  the 
wife,  remainder  over.     A  fettlement  was  made  after  marriage  re- 
citing the  articles,  and  faid  to  be  made  in  confideratlon  of  the  mar- 
riage, and /)zvr///fl«rf /2«^/)^;ycr;;M;;r^o/" //:»^ar/zV/t'j'.     Upon  a  bill  by 
a  fon  of  the  marriage,  to  have  the  articles  carried  into  execution. 
Lord  Hardiuicke  difmifled  it,  for  want  of  the  articles  being  pro-  and  wW« 
duced;  by    which  alone,  he   faid,  he  could  alter  the  fettlement.  Ambi.  Rep. 
It  was  impoflible,  he  faid,  for  him  to  determine  otherwife,  unlefs  '*  ' 
the  nvhole  of  the  it^rument  was  before  him;  for  the  true  conftruc- 
tion  depended  on  words ;  and  other  parts  of  the  deed  might  be 
material  to  find  out  the  true  meaning.     He  could  not  fee  reafon 
to  lay  it  down  as  a  rule,  that  in  all  cafes  of  articles,  the  huft}and 
was  to  be  only  tenant  for  life. 

The  hufband,   upon  his  marriage,  covenanted  to  levy  a  fine  of  White  \. 
freehold,  and  furrender  copyhold  lands  to  the  ufe  of  himfelf  for  1^°^^' 
life,  remainder  to  his  wife  for  life,  remainder  to  the   heirs  male  aVera.joa. 
of  his  body  by  his  wife,  remainder  to  the  heirs  of  their  two  bodies. 
He  afterwards  died,   without  levying  the  fine  or  making  the  fur- 
render,  leaving  a  fon  and  a  daughter  by  his  wife.     The  fon  after- 
wards, for  indemnifying  fome   fureties  for  him,  covenanted  to 
levy  a   fine  of  the   freehold,   and   furrender  the 'copyholds ;  and 
died,  having  furrendered  the   copyhold ;  but  without  levying  a 
fine  of  the  freehold.     Upon  a  biU  by  his  fifter  and  her  hufband 
8  to 
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to  have  the  freehold  and  copyhold  lands  afiared  to  her  accord- 
ing to  the  iiiient  of  the  fiitlemeiity  Lord  Harcourt  confidercd  the 
deed  by  the  father  in  the  tiature  9f  articles,  to  be  executed  in 
a  ftrifler  manner  than  in  the  words  of  the  deed,  and  that  a  re- 
fnaifuhr  might  be  limited  to  the  daughters ;  fo  that  a  fine  by  the 
fons  could  not  have  barred  it.  But  upon  a  rehearing  before  Lord 
Coiupetf  he  held  that  the  fettlement,  by  the  deed  to  lead  the  ufes 
of  the  fine,  was  not  to  be  confidered  as  arilcles,  but  a  defeEiive 
fettlement,  and  the  ufes  not  to  be  altered  or  varied:  but  that  a  court 
of  equity  would  afff  it  fo  far,  as  to  confider  it  as  if  a  fine  had 
been  levied  (by  the  hufband),  and  then  the  plaintiff  would  not 
have  been  barred  ivithout  a  fine  (by  her  father),  and  flie  was  to 
be  confidered  as  heir  of  the  body  of  her  father.  And  that  the  li- 
mitation in  the  deed  to  the  heirs  of  the  bodies,  could  be  inferted 
for  no  other  end  or  purpofe,  but  to  carry  the  eflate  to  the  daugh- 
ters of  the  marriage;  it  being  before  limited  to  the  heirs  male;  and 
therefore  he  confirmed  the  decree  as  to  the  freehold.  But,  as  to 
the  copyhold,  there  appearing  no  particular  cuftom  in  the  manor 
for  fufFering  a  recovery,  he  held  the  furrender  (by  the  fon)  would 
have  barred  the  entail,  in  cafe  the  copyhold  had  been  well  fettled ; 
and  therefore  varied  the  decree,  and  difmiffed  the  bill  as  to  that.  J 
iVetn,536.  W.  B.  devifed  300/.  to  her  daughter  M.  to  be  laid  out  by  her 
^^""'^PP'*  executrix  in  lands,  and  fettled  to  the  only  ufe  of  her  daughter 
M.  and  her  children  ;  and  if  flie  died  without  ifiue,  the  lands  to 
be  equally  divided  between  her  brothers  and  fillers  then  living  : 
the  plaintiff  married  M.  the  legatee,  and  had  iilue  by  her,  but  fhe 
and  her  child  being  both  dead,  and  the  money  not  laid  out  in 
land,  the  bill  was,  that  the  plaintiff  might  either  have  the  money 
laid  out  in  lands,  and  fettled  on  him  for  life,  as  being  tenant 
by  the  curtefy,  or,  in  lieu  of  the  profits  of  the  lands,  might 
have  the  interefl  of  the  money  during  his  life.  It  was  held  by 
the  court,  that  if  it  had  been  an  immediate  devife  of  land,  M, 
the  daughter  would  have  been  by  the  words  in  the  v/ill  tenant  in 
tail,  and  confequently  the  hufoand  would  have  been  tenant  by  the 
curtefy  ;  and  in  cafe  of  a  voluntary  devife,  the  court  muft  take  it 
as  they  found  it ;  although  upon  the  like  words  in  marriage- 
articles  it  might  be  otherwife,  where  it  appeared  the  eftate  was 
intended  to  be  preferved  for  the  benefit  of  the  iffue,  and  there- 
fore decreed  the  money  to  be  confidered  as  lands,  and  the  plaintiff 
to  have  the  interefl  or  proceed  thereof  for  his  life,  as  tenant  by 
the  curtefy. 
icjatv.  [So,  upon  a  devife  for  the  fettling  of  lands  on  A.  for  life,  and 

Sewell,  after  his  deceafe  to  the  heirs  male  of  his  body,  and  the  heirs  male  of 

'  ,^'  *  the  body  of  every  fuch  heir  male,  fever  ally  and  fticcejfvely  as  they 
Pjould  be  in  priority  of  birth  and  feniority  of  age,  remainder  to  B. 
In  arguing  the  queflion.  Whether  A.  was  tenant  for  life  only  or  in 
tail,  the  common  cafe  of  marriage-articles  was  cited,  where, 
though  they  were  fo  worded  as  to  give  the  hufband  an  eflate-tail, 
yet  the  court  had  decreed  a  fettlement  on  the  hufband  for  life  only, 
and  then  upon  the  firft  and  'rther  fon  and  fons,  ^c.  Upon  which 
part  of  the  argument  Lord  Keeper  obfcrved,  that  wh^re  fettlements 
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tvere  agreed  to  he  made  upon  valuable  confideraiton^  the  court  would 
aid  in  artificial  words,  and  make  an  artificial  fettlement :  but  he 
never  knew  it  doney&r  a  hare  vchmteer. 

Lands  were  devifed  to  truftees  and  their  heirs  for  pay-  Leonard  v. 
ment  of  debts  and  legacies,  and  afterwards,  to  fettle  whzt  ftiould  ^^''"y"'^' 
remain  unfold,  one  moiety  to  the  teflatrix's  fon  //.,  and  the  heirs  526. 
of  his  body  by  a  fecond  wife,  with  remainder  over ;  and  the 
other  moiety  to  the  teflatrix's  fon  jP.,  and  the  heirs  of  his  body, 
with  remainders  over  ;  taking  fpecial  care  in  fuch  fettlement,  that 
it  (hould  never  be  in  the  power  of  either  of  the  fons  to  dock  the  en- 
tail of  either  of  their  moieties.  Upon  a  queftion,  Whether  the  fon$ 
were  entitled  to  have  eftates-tail  conveyed  to  them,  or  only  eftatcs 
for  life  ?  the  court  held,  that  the  fons  mud  be  made  onlv  tenants 
for  life,  and  fhould  not  have  eftates-tail  conveyed  to  them  ;  but 
their  eftates  for  life  (liould  be  without  impeachment  of  wafte. 
Becaufe  in  that  cafe  an  eftate  was  not  executed,  but  only  executory  ; 
and  therefore  the  intent  and  meaning  of  the  teftatrix  was  to  be 
purfued.  She  had  declared  her  mind  to  be,  that  her  fons  iliould 
not  have  it  in  their  power  to  bar  their  children,  which  they  would 
have,  if  an  eftate  tail  were  to  be  conveyed  to  them.  And  the 
court  took  it  to  be  as  ftrong  in  the  cafe  of  an  executory  devife  for 
the  benefit  of  the  iffue,  as  if  the  like  provifion  had  been  con- 
tained in  marriage-articles  ;  but  had  flie  by  her  will  devifed  to 
her  fons  an  eftate-tail,  the  law  muft  have  taken  place ;  and  they 
might  have  barred  their  iflue,  notwithftanding  any  fubfequent 
claufe  or  declaration  in  the  will,  that  they  fhould  not  have  power 
to  dock  the  entail. 

Again,  j^.  devifed  a  fum  of  money  to  truftees  in  triif,  to  2  P.  Wms. 
be  laid  out  in  lands,  and  to  be  fettled  on  B.for  life,  without  im-  47i-  P^p'l- 
peachment  of  wafle,  remainder  to  truftees  and  their  heirs  during 
the  life  of  B.,  to  fupport  contingent  remainders,  remainder  to  the 
heirs  of  the  body  of  B.,  remainders  over,  with  a  power  to  B.  to  make 
a  jointure. — The  univerfality  of  the  rule  refpe6ling  the  union  of 
the  limitation  to  the  anceftor  for  life,  with  that  to  the  heirs  of  his 
body,  &c.  was  urged  in  fupport  of  ^'s  being  entitled  to  an  eftate- 
tail  in  the  lands  to  be  purchafed.  To  which  it  was  anfv/ered, 
that  the  rule  in  confcru^Hon  of  wills  was,  that  the  intention  of 
the  party  ought  to  take  place,  however  improperly  exprefled. 
That  it  would  be  a  dov/nright  violation  of  the  teftator's  inten- 
tion, to  conftrue  the  eftate  devifed  to  B.  to  be  an  eftate-tail. 
For  I  ft,  the  eftate  was  devifed  to  B.  for  his  life,  exprefsly  j  2dly, 
it  was  to  B.  without  impeachment  of  wafle,  which  would  be  vain 
words,  if  B.  were  to  have  more  than  an  eftate  for  life  ;  3dly,  the 
eftate  was  devifed  to  truftees,  ^wn«_g-  the  life  of  B.,  to  preferve 
contingefit  remainders,  fo  that  the  teftator  exprefled  his  intention, 
that  the  remainders  limited  to  the  iflue  of  B.  fhould  be  contingent 
remainders  ;  and  what  could  be  more  contradictory  to  this  exprefs 
and  plain  intent,  than  to  fay  thofe  remainders  fhould  not  be  con- 
tingent, but  give  a  vefted  eflate-tail  to  B.  As  to  the  notion  that 
the  co?iveyance  direBed  by  a  will  fiiould  be  in  the  words  made  ufe 
of  in  the  will,  it  was  impoflTible  that  rule  could  univerfally  hold  : 
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for  fuppofe  the  direction  of  the  v;ill  was,  that  the  truflee  (liould 
convey  the  lands  to  A.  for  life,  remainder  to  B.for  ever ;  this  in  a 
deed  would  not  convey  a  fee,  as  it  would  in  a  will ;  and  therefore 
there  was  no  necefl'ity  that  the  words  in  the  conveyance  fliould  pur- 
sue thofe  in  the  iv'ill.  So,  if  the  words  of  the  will  had  directed 
the  eftate  to  be  conveyed  to  A.  for  life,  remainder  to  the  ijjue  of 
his  body,  (he  having  none  at  that  time  born,)  this  would  be  an  ejlate- 
iail  in  a  will,  but  in  a  deed  it  would  not  be  fo.  Again,  if  the 
words  in  a  will  were  that  the  conveyance  fhould  be  to  A,  and  his 
heirs  male,  this  would  be  an  eftate-tail ;  but  put  fuch  words  into 
a  deedy  and  there,  for  want  of  faying  of  nuhofe  body  the  heir  muft 
be,  they  would  give  a  fee-fimple  ;  to  which  the  court  agreed. 
And  the  Lord^Chancellour  King  declared  the  court  had  a  power 
over  the  money  dire6ted  to  be  invcfled  in  land  :  that  the  dlver- 
fity  was  between  the  will's  pafling  a  legal  eftate  and  leaving  the 
eftate  executory^  fo  that  the  party  muft  come  into  the  court  of 
Chancery,  in  order  to  have  the  benefit  of  the  will ;  that  in  the 
latter  cafe  the  intention  fhould  take  place,  and  not  the  ftri61:  rules 
of  law  ;  and  he  decreed,  that  B.  fhould  have  but  an  eftate  for  life 
on  the  lands  to  be  purchafed. 

In  another  cafe,  of  a  devife  to  truftees  and  their  heirs,  in  truft,  till 
the  marriage,  or  death  of  the  teftator's  grand-daughter,  to  receive 
the  rents  and  profits,  and  pay  her  an  annuity  for  her  maintenance, 
and  as  to  the  refidue  to  pay  his  debts  and  legacies,  and  after  pay- 
ment thereof  in  truft  for  his  grand- daughter  ;  and  if  fhe  married 
a  proteftant,  after  her  age,  or  with  confent,  ^c.  then  to  convey 
the  eftate  after  fuch  marriage  to  the  ufe  of  her  for  life,  ivithout  im- 
peachmetit  of  waJJe,  remainder  to  her  hufband  for  life,  remainder 
to  the  ijftie  of  her  body^,  with  feveral  remainders  over.  A  queftlon 
arofe.  Whether  under  the  will  the  teftator's  grand-daughter 
(Lady  Glencrchy)  was  tenant  for  life  or  ///  tail  P  which  depended 
on  two  points  :  Firft,  "Whether  the  words  of  the  will,  in  an  im- 
mediate devife  of  a  legal  eftate,  would  have  carried  an  eftate-tail  .'* 
Secondly,  If  fo.  Whether  the  court  would  make  any  difference  be- 
tween a  legal  title  and  a  trufl eflate  executory? 

Lord  Talbot  fald,  he  fliould  upon  the  firft  queftlon  have  made 
no  difficulty  of  determining  it  an  efate-tail,  had  it  been  the  cafe  of 
an  immediate  devfe.  He  thought,  in  cafes  of  trifls  executed,  or 
immediate  devifes,  the  conftru£tlon  of  the  courts  of  law  and 
equity  ought  to  be  the  fame,  for  there  the  teftator  did  not  fuppofe 
any  other  conveyance  would  be  made.  But  In  executory  trujis  he 
left  fomethlng  to  be  done  ;  the  trufts  to  be  executed  in  a  more  care- 
ful and  more  acctirate  manner.  That  in  the  cafe  of  Legat  and 
Seivelly  the  words,  if  in  a  fettlement,  would  have  made  an  eftate- 
tail,  and  In  that  of  Baile  v.  Coleman,  the  execution  was  to  be  of 
the  fame  eflate  he  had  in  trufl,  which,  in  conftru£lion  of  law,  was 
an  eftate-tail.  That  the  cafe  of  *'  Papillon  and  Voice"  feenied  a 
Itrong  authority  for  executing  the  Intent  In  executory  trufls,  as  well 
as  in  articles  ;  and  he  accordingly  decreed  the  Lady  Glenorchy 
but  an  eftate  for  life,  with  remainder  to  her  iirfl  and  other 
fons,  ^c. 

Sir 
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Sir  ychfi  Maynard,  after  devifing  his  eftates  in  remainder  after  p.aii  of 
tlie  deceafe  of  his  wife  (afterwards  Countefs  of  Suffolk)  to  truftees  St'imfordv. 
and  their  heirs,  he  dire£led  them,  after  his  nufe's  deceafe^  to  co?ivey  ^gJa^f" 
certdin  parts  thereof  to  the  ufe  of,  or  in  truA:  for,  Sir  H.  Hohart  i  Br,  Pari, 
and  Elizabeth  his  wife  for  their  lives  and  the  life  of  the  longer  ^^'-  -S^- 
liver  of  them  ;  the  remainder  to  the  frfl  foti  of  the  faid  Elizabeth 
for  ninety-nine  years,  if  he  fhould  fo  long  live;  the  remainder  to 
the  heirs  male  of  the  body  of  fuch  firfl  fan  :  the  remainder  to  all  and 
every  the  fons  of  the  laid  Elizabeth  for  99  years,  if  every  fuch  fon 
refpecflively  Ihould  fo  long  live  ;  the  remainder  to  the  heirs  tnale 
of  every  of  them,  to  take,  not  jointly,  but  fucceflively,  one  after 
the  other,  according  to  the  births  of  each  of  them  j  each  fon  to 
take  the  term  of  99  years,  with  immediate  remainder  to  his  faid 
heirs  male  :  the  remainder  thereof  to  Alary  Maynard  (afterwards 
Countefs  of  Siamfrd)  for  her  life  ;  the  remainder  thereof  to  all 
and  every  her  fons  for  fuch  like  term  of  99  years,  and  with  re- 
mainder to  the  heirs  male  of  the  body  of  every  fuch  fon  imme- 
diately after  each  term.  The  teftator  left  the  faid  Elizabeth  Ho' 
bart  and  Mary  Maynard  his  grand-daughters  and  coheirs  at  law, 
who  neither  of  them  had  any  ilTue  male  at  the  time  of  hir>  deceafe. 
Afterwards,  on  feme  difputes  between  Sir /f.  Hobart  and  his  lady. 
Lord  Stamford  and  his  lady,  and  the  Countefs  of  Snjfolky  an  a(3; 
of  parliament  was  obtained,  whereby  it  was  enadled  that  the  real 
eftate,  by  the  faid  Sir  John  Maynard'^  will  given  or  appointed, 
fjjoiild  go  iinfOf  and  be  held  and  enjoyed  by  fuch  per/on  and  perfons^ 
to  and  for  fuch  efates  and  interefs,  and  under  and  fiibjecl  to  fuch 
charges^  limitations^  and  appointments^  and  in  fuch  manner  and  form^ 
as  was  in  the  faid  will  exprcjfed.  And  the  faid  truftees  were 
thereby  authorifed  and  empowered  to  convey  the  faid  manors  and 
lands  immediately,  unto  fuch  perfon  and  perfons,  and  for  fuch 
cflate  and  eftates,  as  the  fame  were  in  and  by  the  faid  will  limited 
and  appointed  to  be  conveyed,  as  if  the  faid  Countefs  of  Suffolk 
•were  dead. 

After  the  deceafe  of  Sir  H,  Hobart  and  Ills  wife,  upon  a  bill  filed 
by  Sir  fohn  Habart,  their  only  fon,  the  truftees  were  directed  to 
convey  the  lands  according  to  his  luill  and  the  words  of  the  acl  of 
parliament.  And  a  dralt  of  conveyance  being  accordingly  fettled 
by  the  mafter  to  truftees,  habendum  to  them  and  their  heirs,  ia 
the  feveral  ufeSy  intents,  and  purpofes  in  the  faid  will  atid  acl  of 
parliament  limit  ed,  exprefed,  and  declared,  and  to  and  for  no  other 
ufe^  intent,  or  pnrpofe  whatfoever ;  the  plaintiff  exceoted  to  it,  for 
that  the  premifes  ought,  at  leaft,  to  have  been  limited  to. the  ife 
of  the  faid  truftees  and  their  heirs  ;  and  only  in  trifl  for  fuch 
perfon  and  perfons,  and  fuch  eftate  and  eftates,  as  were  in  and  by 
the  faid  will  and  a£l  of  parliament  limitedj  whereby  the  legal 
eftate  might  be  vefted  in  the  faid  truftees,  for  the  better  preferv- 
atlon  of  the  cojitingent  limitations,  which  otherwlfe,  as  the  draft 
was  prepared,  were  Hable  to  be  deftroyed,  and  the  teftator's  in- 
tentlon  plainly  defeated. 

Upon  the  hearing  of  this  exception,  Lord  Chancellour  Cowper 
declared,  "  that  in  matters  executory,  as  in  cafes  of  articles,  cr  a 
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"  will  direBing  a  coiiveyancey  where  the  words  of  the  articles  Ct 
•'  luill  were  improperj  or  informal,  that  court  would  not  dirc6l  a 
•*  conveyance  according  to  fuch  improper  or  informal  expreflions 
«*  in  the  articles  or  nvill;  but  would  order  the  conveyance  or  fdtle- 
**  ment  to  be  made  in  a  proper  and  legal  manner,  fo  as  might  beft 
"  anfwer  the  intent  of  the  parties ;  and  in  that  cafe  his  lordfhip 
"  conceived  the  true  intent  of  the  will  to  be,  that  the  eftates 
"  (hould  be  fecured^  as  far  as  the  rules  of  law  would  admit,  to 
*'  the  iflue  male  of  the  refpe6llve  dcvifees,  and  that  it  was  de- 
*'  figned  to  be  as  ftrift  a  fettlement  as  polfible  by  law."  His 
lordfhip  therefore  decreed,  that  in  the  faid  conveyance,  where 
any  part  of  the  eftate  was  limited  in  ufe  to  the  plaintiff  for  99 
years,  if  he  fhould  fo  long  live,  there  fliould  be  a  limitation  over 
to  truftees  andtheir  heirs  dnritig  his  life,  to  prefcrve  the  contingent 
ufes  in  remainder;  and  then  to  the  firft  and  other  fons  of" the 
plaintiff  in  tail  male  fucceffively. 

Upon  an  appeal  to  the  lords  from  this  Inj}  decree^  it  was  con- 
tended, among  other  things,  that  the  acl  of  parliament,  which 
was  fo  very  exprefs  in  confirming  the  eftates  appointed  by  the 
will,  could  never  intend  that  a  court  of  equity  fhould  have  power 
to  direct  a  conveyance  to  other  tifis,  than  what  were  mentioned  in 
the  will :  but  the  decree  complained  of  did  fo,  and  was  therefore 
repugnant  both  to  the  will  and  a£l  of  parliament,  as  well  as  to 
the  former  decree.  To  this  it  was  anfwered,  that  in  cafes  of  exe- 
cutory articles,  for  the  fettling  of  eftates,  in  profpe6l  oi  future 
conveyances  to  be  afterwards  made,  it  was  ufual  for  courts  of  equity 
to  help  informalities  and  fupply  defe£lsi  efpecially  when  the 
things  fupplied  were  neceffary  to  fupport  the  main  intent  of  the 
parties,  and  to  carry  fuch  articles  into  execution,  according  to 
that  intent,  fo  far  as  it  might  agree  with  law,  though  not  ftridlly 
according  to  the  words  and  penning  of  the  articles;  and  a  for- 
tiori  would  courts  of  equity  do  fo  in  the  cafe  of  a  will,  where 
the  fame  was  only  executory  by  a  conveyance  to  be  made.  That 
the  a£l  of  parliament  made  no  alteration  in  the  ivill,  in  the  point 
in  queftion  ;  it  only  haftened  the  time  for  the  truftees  to  convey, 
even  in  the  lifetime  of  the  Countefs  of  Suffolk,  and  in  fome  other 
particulars  not  relative  to  the  queftion.  But  in  all  other  refpecls 
the  a£l  confirmed  the  will,  and  being  ftri£lly  relative  to  it,  the  intent 
of  the  will  ought  to  be  the  rule  for  the  conveyance.  The  decree 
was  accordingly  aflirmed  by  the  Lords. 

In  a  cafe  where  one  by  deed  conveyed  his  freehold  land  to 
truftees  and  their  heirs,  and  his  leafehold  to  truftees  and  their 
executors,  upon  truft  to  apply  the  rents  and  the  benefit  of  the  re- 
demption to  W.  for  life,  and  after  her  death  to  the  heirs  of  the  body 
of  the  faid  IV.,  and  of  G.  and  of  M.,  their  heirs,  executcrs,  and 
qffigns,  during  the  continuance  of  the  eftate  in  the  premifes  ;  upon 
a  queflion.  Whether  W.  took  for  life,  or  in  tail?  Lord  Taliot 
held,  that  fhe  took  an  eftate  for  life,  and  that  the  heirs  took  by 
purchafe.  In  which  cafe,  we  may  obferve,  the  limitation  to  the 
heirs  of  the  body  of  W.  was  blended  with  that  to  the  heirs  of  the 
bodies  of  feveral  others,  who   could  take  no  otherwife  than  by 
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parchafe ;  and  there  were  words  of  limitation  not  ortljr  to  the 
heirs,  but  to  the  njjigns  of  all  the  faid  heirs  of  the  bodies  alike. 

A.  devifed  lands  to  five  truftees,  their  heirs  and  affigns  in  truj}^  i  Vez.  142. 
by  rents  and  profits,  fale  or  mortgage^  to  pay  his  debts,  ^c,  and  ^  ^^^-  H^. 
after  pament  thereof ^  he  devifed  the  fame  eltates  to  three  of  the  Bagftaw'^^ 
fame  truftees,  their  executors,  ^c.  for  500  years,  upon  truft  to  Spencer. 
pay  his  legacies,  and  an  annuity  of  200/.  per  ann.  to  his  fifter  for 
life ;  and  after  the  determination  of  the  faid  eftate  for  years,  he 
devifed  the  fame  premlfes  to  all  the  faid  truftees  and  their  heirs  in 
truft,  as  to  a  moiety,  to  the  ufe  of  T.  his  nephew  for  life,  without 
impeachment  of  wafte ;  and  after  the  determination  of  that  eftate, 
to  the  truftees  and  their  heirs  during  the  life  of  T.  to  fupport  con- 
tingent remainders,  and  after  his  deceafe  to  the  ufe  of  the  heirs 
of  the  body  of  T.  lawfully  begotten,  and  for  want  of  fuch  iflue, 
then  to  the  ufe  of  liis  nephew  B,  for  the  term  of  his  natural  Ufe, 
without  Impeachment  of  wafte  ;  and  after  the  determination  of 
that  eftate,  to  the  fame  trujlees  during  the  life  of  B.  to  preferve  con- 
tingent remainders^  and  after  his  deceafe,  then  to  the  ufe  of  the 
heirs  of  the  body  of  B.  lawfully  begotten,  with  like  remainders  to 
other  nephews.  The  firft  devifee  T.  died  without  iftue ;  upon 
whofe  deceafe  i?.,  the  next  in  remainder,  filed  his  bill  againft  the 
truftees  and  all  proper  parties,  praying,  amongft  other  things,  to 
be  let  into  poffeffion  of  a  moiety  of  the  eftates :  afterwards  B. 
dying  pending  the  fuit,  his  widow  and  devifee  brought  a  bill  of 
revivor  and  fupplemental  bill,  charging  that  B.  in  his  lifetime,  by 
bargain  and  fale  enrolled,  conveyed  his  moiety  of  the  eftates  to 
two  perfons  and  their  heirs,  to  make  them  tenants  of  the  freehold, 
and  fufFered  a  recovery  thereof  (in  which  he  was  vouched)  to  the 
ufe  of  himfelf  in  fee  ;  and  afterwards  devifed  his  faid  moiety  tb 
his  faid  widow  in  fee,  and  died  without  iflue.  The  general  quef- 
tion  between  the  parties  was,  Whether  an  efate-tail,  or  an  eftate 
for  life  only,  pafl'ed  by  the  will  of  A.  to  B.  ?  It  was  infifted  for 
the  plaintiff,  that  it  was  an  eftate-tail ;  upon  the  general  rule,  that 
where  lands  are  limited  to  a  man  for  life,  with  a  limitation  in  the 
fame  deed  or  gift  to  the  heirs  of  his  body,  that  this  makes  an 
eftate-tail,  and  that  a  devife  of  lands  in  the  fame  way  paflTed  the 
fame  eftate ;  that  the  limitation  was  either  a  legal  e/late,  or  a  truji 
vefled  or  executed^  and  not  executory.  On  the  other  hand  it  was 
contended,  that  thofe  rules  were  artificial,  not  founded  in  juftice, 
but  for  fupport  of  the  feudal  tenures,  and  therefore  the  judges 
ought  to  fliew  themfelves  ajluti  In  fupporting  exceptions  to  fuch 
rules.  The  Mafter  of  the  Rolls,  however,  held  it  to  be  a  trujl, 
and  not  a  legal  efatc;  but  decreed  that  B.  was  entitled  to  an  eftate-^ 
tail  in  the  moiety  fo  devifed  to  him  ;  as  it  was  the  cafe  of  an  im- 
mediate devife,  and  not  a  devife  of  lands  to  be  fettled.  Upon  an 
appeal  to  Lord  Hardwiche  from  this  decree,  he  agreed  that  this 
devife  was  only  a  truil  in  equity  ;  the  devife  b^ing  to  truflees  and 
their  heirs^  which  carried  the  whole  fee  in  point  of  law,  and  the 
devife  to  fell  being  fufficient  to  carry  the  fee,  if  the  word  heirs  had 
been  omitted  ;  and  therefore  the  whole  fee  being  in  the  truftees, 
no  legal  remainder  could  be  limited  to  B.  \  and  as  to  its  being 
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Confidcrcd  as  an  executory  dcvife  to  B.  {which,  it  feems,  had  been 
contended  at  the  bar),  it  was  too  remote  to  be  good  in  that  view ; 
being  after  all  debts  indefinitely  paid,  which,   in  point  of  time, 
rnight  exceed  a  life  or  lives  in  being,  or  any  other  time  allowed 
by  law  j  and  befides,  in  that  cafe  the  recovery  by  B.  being  before 
the  debts  were  paid,  and  confequently  whilft  the  legal  fee  re- 
Inained  in  the  trultees,  B.  could  make  no  good  tenant  to  the  prje- 
cipe  j  and  that  would  prevent  it  from  p.^fling  by5.'s  will :  for  what- 
ever made  that  recovery  void,  equally  defeated  the  plaintiffs'  title } 
^hich  made  it  neceffary  for  the  plaintiffs  to  admit  that  all  the  dc- 
Vifes  fubfequent  to  that  to  the  trullees  were  trujis  in  equity.  That 
the  main  queftion,  whether  it  was  an  equitable  ejlate-tail^  or  for 
life  only,  depended  on  the  conftru^lion  of  the  words  heirs  of  the 
hodyy  whether  they  fhould  be  taken  as  words  of  limitation  or  of 
purchafe. — That  the  intent  was  clear  that  they  fhould  be  taken  as 
words  of  purchafe,   from  the  claufe  ivithotit  impeachment  of  ivafle^ 
and  the  limitation  to  truftees  to  fnpport  contingent  remainders.  That 
there  were  feveral  cafes  even  at  law,  where  they  had  been  taken 
as  words  of  purchafe,  as  Archer''^  cafe  -,  that  the  words  of  limita- 
tion added  there,  and  in  all  fuch  cafes,   were  only  demonflration 
of  the  intent  of  the  teftator  in  ufing  the  firft  words.     That  the 
cafe  of  Colfon  and  Colfon^  which  was  objedled  as  an  authority,  that 
the  interpofition  of  truftees  to  fupport  contingent  remainders  is 
not  fufficient  to  turn  thefe  fubfequent  limitations  to  the  heirs  of  the 
body  into  words  of  purchafe,  differed  from  the  principal  cafe  ;  here 
being  (in  the  principal  cafe)  a  claufe  without  impeachment  of 
wafte ;  although  that  might  be  thought  of  little  weight;  but  the 
great  difference  was,  that  this  was  a  dcvife  of  a  tri4fl  in  equity y  that 
of  a  mere  legal  eftate,  the  ivords  of  which  mufl  he  taken  as  theyjloody 
according  to  theflricl  legal  determination.     That  here  all  the  limita- 
tions were  the  direttion  of  a  tn/fy  which  the  court  was  bound  to 
carry  into  execution  according  to  the  intent  of  the  teftator. 
•^'r^  vuU  That  as  to  the  difference  between  trufts  executed  and  executoryy 

Wright  V.  the  diftindlion  had  never  been  eftablilhed  by  any  diredl  refolution, 
fearion,  That  all  trufts  in  notion  of  law  were  executory,  and  to  be  carried 
b^tm'orefui*-  into  cxccution  by  the  court  hy  fuhpoeria.  That  if  B.  had  himfelf 
ly  Fearnes  comc  to  havc  a  couvcyancc  decreed  him,  the  queftion  would  have 
c.R.i?7-  beenj  whether  the  court  fliould  have  inferted  truftees  to  fupport 
TayioV  contingent  remainders,  if  they  had  not,  they  would  have  departed 
Ambl.  3^6.  from  the  words  of  the  will ;  if  they  had,  the  remainder  muft 
Jonfs  V.  Y\zyt  been  to  firft,  ^d  fon  and  fons  in  ftri£l  fettlement,  for 
jBrfchlca,  othcrwife  there  would  have  been  no  remainders  to  be  preferved  j 
4e6.  and  therefore,  if  the  court  fnuft  at  all  events   depart  ixom  the 

words  of  the  will,  fuch  departure  muft  rather  be  to  fupport  than 
to  fruftrate  the  plain  intent  of  the  teftator.  For  thefe  reafons  Lord 
Hardivicke  reverfed  fo  much  of  the  decree  at  the  Rolls  as  gave  B. 
an  eftate-tail  under  the  will. 

One  devifed  lands  to  truftees  and  their  heirs  for  payment  of 
debts  and  legacies,  and  after  debts  and  legacies  paid,  willed  that 
one-fourth  part  (hould  be  and  remain  in  truft  for  E.  for  life,  with 
power  of  leafing  i  and  after  her  deceafe,  in  truit  for  C^  for  and 
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during  the  term  of  his  lifsy  with  like  power  of  leafing,  and  after  Ins  Bile  v.Cqje- 
deceafe  to  the  heirs  male  of  the  body  of  C,  remainder  over.    Now  "i^nj^Vern. 
this  was  the  devife  of  a  truji ;  and  Lord  Coivper  conceived  that  it  Wnis.  'ax*. 
differed  from  an  itninediate  devifey  and   that  it  was  rather  to  be 
looked  upon  in  the  nature  of  an  executory  devife,  to  take  elTe£l  *''=='^^}^''-. 
alter  debts  paid,  which  were  coniKieraDle  ;  or  ni  nature  oi   mar-  asadevifeto 
riage-articles  :  befides,  that  the  enabling  C.  to  make  leafes,  feemcd  *^'"''  P^rfona 
to  imply  very  ftrongly  that  he  was  to  have  no  power  to  difpofe  of  ^^f^"^^'"lc 
the  inheritance.     But  the  caufe  coming  on  before  Lord  Harcourt  terwardl  to 
•upon  a  re-hearing,  he  faid  the  cafe  of  a  will  differed  from  the  theufeof 
feveral  cafes  of  marriage- articles,  in  the  nature  of  which  the  KTue  [heir  heirs: 
were    particularly   confidered,    and    looked   upon   as  purchafers.  and  that  the 
That  in  cafe  of   a  ivill^    where  the   parties    claim    voluntarily,  ^^^^^°^  by 
the    teftator's    intent    mull  be   prefumed    to   be  confident  with  vlfe'd'thaV 
the   rules   of   law ;    that   at    law   thofe   words  would    certainly  his  win 
create  an  eftate-tail ;  and  it  could  not  be  inferred  (with  any  cer-  J?^'')'!'^^*"^, 
tainty)   from  the  .power  of  leafing,  that  no  eftate-tail  was  in-  oneofthe 
tended;  fuch   power  being  more  beneficial  than  that  given  to  faid devifees 
tenant  in  tail  by  the  ftatutc ;  and  as  the  debts  were  admitted  by  jl"."^''^  ^^'^^ 
the  pleadings  to  be  all  paid,  the  fame  conftrudlicn  was  to  be  made  life,  wUh 
as  if  there  had  been  originally  no  truft  ;  and  fo  decreed  A.\  fhare  power  of 
to  be  conveyed  to  him  and  the  heirs  male  of  his  body,  .remainder  ^^^'?"f »  '■^- 

*  ' '  ■  mainder  to 

over.  ^  the  heirs 

male  of  his  body.     But  confidcring  the  firft  devife  ior  fa^man  of  debts,  the  devifee's  bemjicial  intefeft  ilS 
either  ftate  of  the  cafe,  appears  to  have  been  in  the  natare  of  a  truJi.      i  P.  Wms.  442. 

Where  there  was  a  devife  of  lands  to  a  truftee,  in  truft  to  pay  Garth  r. 
the  rents  and  profits  to  S.  for  her  feparate  ufe  for  life,  as  if  fhe  ^'^^'^'■'"'» 
were  fole,  and  after  her  deceafe  to  pay  the  fame  to  E.  her  fon  for  646. 
life,  and  afterwards  to  pay  the  fame  to  the  heirs  of  his  body,  and  for 
want  of  fuch  ifTue,  to  pay  the  fame  to  all  and  every  other  fon  or 
fons  of  the  body  of  5.  begotten,  ts'c. ;  upon  the  queftion,  whether 
M.  was  entitled  to  the  lands  in  tail  or  for  life  only.  Lord  Hard- 
ivicke  proceeded  on  this  principle,  vii:.  that  in  limitations  of  a 
truJl,  either  of  a  real  or  perfonal  eftate  to  be  determined  in  that 
court,  the  conftru6lion  ought  to  be  made  according  to  the  con- 
{lru£lion  of  limitations  of  a  legal  eftate,  unlefs  the  hitent  of  the 
teftator  or  author  of  tlie  truft  plainly  appears  to  the  contrary.  He 
laid  it  down  as  a  rule  (he  faid)  that  he  was  not,  in  a  court  of 
equity,  to  over-rule  the  legal  conftrutiion  of  the  limitation,  unlefs 
the  intent  of  the  teftator  or  author  of  the  truft  appears  by  decla- 
ration plain,  that  is,  by  plain  exprefjlon  or  flecejpiry  implication.  And 
upon  this  ground  Lord  Hardivicke  decreed  a  conveyance  in  tail  to 
B.  of  the  real  eftate  fo  devlfed.  J 

A  furrender  was  made  of  an  eftate  of  the  nature  of  borough  Starkeyv. 
Rnglfliy  to  the  ufe  of  truftees,  in  truft  after  payment  of  an  annuity  1'*^^'^?'^'^ 
and  feme  particular  debts,  to  furrender  the  fame  to  the  ufe  of  the  j^  G.  a. 
.heirs  of  the  body  of  the  hufband  and  wife.     The  hufband  and  MSs.  Rep. 
wife  had  two  fons,  and  when  the  annuity,  ^c.  were  at  an  end,  [)^jj"y^["  ^' 
they  each  of  them  claimed  the  furrender  in  their  favour  ;  the  eldeft   ,  Atk.  610. 
fon  as  heir  of  the  body  by  the  common  h-w  oi  .England,  and  the  aflmiiarde- 

N  a  younger 


clfion  bv 
Ld.  Hard- 
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gavelkind.] 


Wt0  and  CruiijS. 

younger  as  lieir  by  the  cuftom  of  borough  Etiglijh^  of  which  nature 
this  eftate  was.  But,  as  this  was  a  truft  merely  executory,  the 
court  direfted  a  furrender  to  be  made  to  the  eldefl  fon,  as  heir 
general  by  the  common  law. 


(I)  Truftee  in  what  Cafes  favoured,  and  in  what 
Cai'es  decreed  to  account. 


«P.Wms.  iT  is  a  rule  that  the  cejlui  que  truji  ought  to  fave  the  truftee 
455.  Baifh  1  harmlefs,  as  to  all  damages  relating  to  the  truft,  and  it  is  within 
y  am.  ^^  j-eafon  of  that  rule,  that  where  the  truftee  has  honeftly  and 
fairly,  without  any  poflibility  of  being  a  gainer,  laid  down  money, 
by  which  the  cejlui  que  truJl  is  difcharged  from  being  liable  for  a 
greater  fum  lent,  or  from  a  plain  and  great  hazard  of  being  fo, 
that  the  truftee  ought  to  be  paid. 

[And  if  a  truftee  errs  in  the  management  of  the  truft,  and  is 
guilty  of  a  breach  of  truft,  yet,  if  he  goes  out  of  the  truft  with 
the  approbation  of  the  cej]ui  que  truj},  the  breach  of  truft  ought 
rather  to  fall  upon  the  eftate  of  cejlui  que  truJl ;  for  the  courts  are 
ever  anxious  to  deliver  the  truftee  from  any  mifapplication  of  the 
truft-money. 

But  it  is  an  eftablifhed  rule,  that  a  truftee,  executor,  or  ad- 
miniftrator,  fhall  have  no  allowance  for  his  care  and  trouble  :  the 
reafon  of  which  feems  to  be,  that  on  thefe  pretences,  if  allowed, 
the  truft-eftate  might  be  loaded  and  rendered  of  little  value.  Be- 
fides,  the  great  difficulty  there  might  be  in  fettling  and  adjufting 
the  quantum  of  fuch  allowance,  efpecially  as  one  man's  time  may 
be  more  valuable  than  that  of  another,  and  there  can  be  no 
hardfhip  in  tliis  cafe  upon  any  truftee,  who  may  choofe  whether 
he  will  accept  the  truft  or  not. 

An  executor  in  truft  who  had  no  legacy,  and  where  the  ex- 
ecution of  the  truft  was  likely  to  be  attended  with  trouble,  at  firft 
refufed,  but  afterwards  agreed  with  the  refiduary  legatees,  in 
confideration  of  ico  guineas,  to  act  in  the  executorfliip,  and  he 
dying  before  the  execution  of  the  truft  was  completed,  his  ex- 
wkkeirre-  ccutors  brought  a  bill  to  be  allowed  thefe  100  guineas  out  of  the 
ported  to  truft-moncy  in  their  hands,  infifting,  that  the  refiduary  legatees 
««^triift-e  *  might  as  well  make  a  contract  with  the  executor,  touching  the 
«<  comes  in  overplus,  (which  was  their  own  property,)  as  the  teftator  himfelf ; 
««  a  fair  and  and  that  no  harm  could  happen  thereby  to  the  truft-eftate.  But 
the  court  faid,  all  bargains  of  this  kind  ought  to  be  difcouraged, 
as  tending  to  eat  up  the  truft  ;  and  here  the  executor  had  died 
before  he  had  finifhed  the  affairs  of  the  truft :  wherefore  the 
plaintiff's  demand  was  difallowed. 

*'  will  not  aft  in  fuch  a  troublefome  and  burufnfome  office,  unlcfs  the  (tftu't  qut  trufi  will  give  him  i 
»'  further  compenfation,  over  and  above  the  terms  of  the  trutt,  and  it  is  contradled  for  between  them,  I 
*'  will  not  fay  this  court  will  fet  it  afide,  though  there  is  no  inllance  where  th?y  have  confirmed  fuch  a 
*•  bargain." 

Hid,  It  fet ms  to  be  owing  to  this  jealoufy,  which  a  court  of  equity 

cntertahis  of  aa  executor  or  truftee^  that  if  the^  compound  debts 

or 
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©r  mortgages,  and  buy  them  in  for  lefs  than  Is  due  thereon,  they 
(hall  not  take  the  benefit  of  It  themfelves,  but  other  creditors  and 
legatees  fhall  have  the  advantage  of  it,  and  for  want  of  them,  the 
benefit  fhall  go  to  the  party  who  is  entitled  to  the  furplus;  whereas,  '  Salk.  155; 
if  one  who  adls  for  himfelf,  and  is  not  In  the  circumftances  of  an  !^  aX'?!.  ' 
executor  or  truftee,  buys  In  a  mortgage  for  lefs  than  is  due,  or 
for  lefs  than  it  is  worth,  he  fhall  be  allowed  all  that  is  due  there- 
on. Thus  in  the  cafe  of  Baldiuyn  v.  Banifler^  heard  at  the  Rolls, 
Pafchxy  1718.  The  cafe  was,  a  mortgagor  in  fee  died,  and  the 
mortgagee  bought  in  the  mortgager's  wife's  right  of  dower.  De- 
weed,  that  the  heir  of  the  mortgagor,  on  his  bringing  a  bill  to 
redeem,  fhould  have  the  benefit  thereof,  on  this  principle,  that 
the  mortgagee  is  but  a  truftee  for  the  mortgagor  after  the  money 
paid.  So,  in  the  cafe  oi  Powell  v.  Glover ^  Aiich.  1721,  at  the 
Rolls,  where  a  guardian  compounded  debts,  decreed,  that  it 
fhould  be  for  the  benefit  of  the  infant. 

So,  it  hath  been  holden  upon  the  fame  principle,  that  a  truftee  "Whelpdaie 
fhall  not  be  allowed  to  become  the  purchafer  of  that  which  he  j'vez'''""* 
holds  in  truft.     It  is  fald  indeed  in  one  cafe  (^),  that  if  the  title  Kiiiick  v! 
be  re  vera  in  a  third  perfon,  the  truftee  may  purchafe  as  well  as  Fiexney, 

any  one  elfe.]  j^^p^  j6,_         ^^^  Lellie's  cafe,  2  Freem.  5*31^ 

A  truftee  fhall  not  be  charged  with  Imaginary  values,  but  only  iVern.  144. 
as  baililF,  though  very  fuplne  negligence  might  indeed,  in  fome  P^'^nw^' 
cafes,  charge  a  truftee  with  more  than  he  had  received  ;  but  the 
proof  thereof  muft  be  very  ftrong  ;  and  it  Is  a  hardfhip  on  him, 
that  he  is  allowed  nothing  for  his  pains.  //  has  bteii  faid.  likenvifey 
that  it  was  a  hard  rule  to  charge  a  truftee  ivith  what  he  had  madey 
or  might  have  made,  without  his  wilful  default ;  but  the  reafon  was, 
hecaiife  the  court  could  never  yet  find  where  elfe  to  fix  the  meafure. 

The  defendant  was  truilee  to  the  plaintiff  an  infant,  and  re-  2Chan.  Ca. 
ceived  for  him  40/.  in  gold;  the  truftee  was  robbed  by  his  own  ^^orleyv. 
fervant,  who  lived  with  him  in  the  houfe,  of  200/.  together  with  -' 

this  40/.  which  laft  fum  was  only  proved  by  the  defendant's  own 
oath  ;  yet  my  Lord  Chancellour  allowed  it  on  account,  for  he 
was  but  to  keep  it  as  his  own. 

If  a  truftee  fued  for  the  truft-eftate,  obtains  a  decree  with  cofts  2  Chan.  Ca, 
of  courfe,  and  the  cofts  taxed  him  are  fiiort  of  his  real  cofts;  ^3^- 
and  the  cefiui  que  tru/l  exhibits  a  bill  for  an  account  pf  the  truft-  v_  B,ad- 
eftate  ;  the  truftee,  in  his  difburfements,  fhall  be  allowed  the  full  burne. 
and  necefTary  cofts,  and  fhall  not  be  concluded  by  the  cofts  taxed.      t''  ^  ^^^m\{ 

behaved  himfelf,  it  is  the  rule  to  allow  him  his  cofts  Peirott  v.  Treby,  Pr.  Ch.  254..  1  Eq.  Ca.  Abr. 
J  25.  pi.  4.  S.  C.  SecuSy  if  he  has  miAchaved  himfelf.  Dawfon  v.  Panott,  3  Br.  Ch.  Rep.  236. 
Ball  V.  Muncijomery,  2  Vez.  jun.  191.     Hoilley  v.  Challoner,  2Ve?.  S3.] 

If  two  eftates  are  conveyed  to  a  truftee  for  payment  of  feveral  i  Vem.  2?, 

and  diftln£t  debts,  and  the  heir  at  law  brings  a  bill  for  an  ac-  t'^^etby  x* 
cpunt,  and  afterwards  prays  that  the  bill  may  be  dlfmiffed  as  to     "^^  °^* 
one  of  the  eftates,  yet  an  account  fhall  be  taken  of  both  eftates. 

.A.  devifed  100/.  a-piece  to  four  children,  payable  at  21,  or  2Vern.i57, 

marriagej  with  maintenance  not  exceeding  the  intereft  in  the  mean  q^^J^^^I'"  *' 

N  3  time  \ 
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time ;  B.  was  appointed  truftee  of  a  truft-edate,  to  raife  and  paf 
the  legacies  as  aforefaid  ;  and  he  paid  20/.  in  placing  out  one  of 
the  children  apprentice,  who  died  before  his  age  of  21  years  :  the 
court  held,  that  the  20/.  v/as  well  laid  out,  and  that  the  truftee 
fhould  be  allowed  it;  thougli  the  loo/.  was  limited  over,  in  cafe 
of  death  before  21  or  marriage. 
»Chan.Car.       But,  if  a  truftee  for  the  payment  of  children's  portions  pay  one 
v.^Throc'k-^  err"  them  his  full  fliare,  and  the  truft-eftate  decay,  he  fhall  not  be 
njotton.        allowed  fuch  payment.     It  was  urged,  in  this  cafe,  that  though 
the  appointment  was  to  pay  the  eldeft  in  the  firfl:  place,  &c.  yet 
it  would  not  be  good,  as  it  did  not  denote  preference  in  th^ 
quantity  of  the  fum  to  be  paid  :  but  my  Lord  Keeper  was  of  an- 
other opinion  as  to  this  point.     It  feems  clearly  agreed,  however, 
r^3t  a  fpecifick  legatee  may  be  paid  in  the  firft  place. 
j2  Mod.         -^if  one  devifc  to  truftees,  and  by  an  exprefs  claufe  give  them 
^he'mar"-''^"  powcr  to  appoint  agcuts  to  manage  the  land,  and  they  appoint 
ftal'scafe.     one  then  folvent,  and  good,  though  after  he  prove  infolvent,  they 
fhall  not  anfwer  for  him  ;  but  it  is  otherwife,  if  he  were  not  fol- 
vent at  the  time  of  nomination.     But,  if  there  were  no  fuch  di- 
reflion  or  power  in  the  will,  the  truftees  are  bound  to  anfwer  for 
tlieir  agents  at  all  events.     Per  Lord  Keeper  Wright. 
Brown  V.  If  a  truftee  empowered  to  put  money  to  iniereil,  let  the  money 

j.itton,         \]q  i^y  j^jpr,     jjg  ^3ii  jjg  accountable  for  intereft.     Per  Harcourty 

I0M<,d.  21.      T  J    T/- 

[Bird  V.        i'Ord  Keeper. 

Lockey,  2  Vern.  744.  Perkins  v.  Bayntum,  i  Br.  Ch.  Rep.  ■575.  Franklin  v.  Firth,  3  Br.  Ch, 
Rep.  433.  S.  P.  A  trurtee  neglefting  to  pay  money  into  court  after  an  order  fir  that  purpofe,  /hall  be 
charged  vki:li  intereft  ;  but  as  light  difference  between  the  fums  remaining  in  his  hands,  and  thole  reported 
fl-ue  by  the  Mafter,  is  not  a  fufficient  real'on  for  the  court  to  order  liim  to  pay  interell.  Sammes  v.  Rick- 
man,  a  Vez.  jun.  36  ] 

ayein.543.  Likewife,  although  an  executor  or  truftee  is  not  empowered  or 
Lee  V.  Lee.  direQed  to  place  out  money  at  intereft  ;  yet,  if  he  makes  intereft, 
^^  '^I^'    he  fliall  be  accountable  for  it.     Decreed  accordingly. 

Perkins  V.  Bayntum,  li.  384.  Treves  v.  Townfliend,  Id.  359.  Newton  v.  Bennett,  i  Vern.  196. 
Radcliffc  V.  Graves.  S.  P.  And  if  a  truftee  appear  to  have  employed  the  truft-money  in  trade,  whence 
J-.e  has  derived  profits  beyond  the  rate  of  intereft,  he  /hall  account  for  the  whole  of  thofe  profits. 
JBrown  v.  Litton,  10  Mod.  21.     Foibes  v.  Rofs,  z  Br.  Ch.  Rep.  430.] 

J  Abr.  Eq.  But  afterwards,  a  difFerence  was  taken  by  Lord  Macclesfield^ 
B  ornfietd  '"'^*  ^^^  '^^  ^"  cxecutor  or  truftee  of  money  places  it  out  in  the 
Wytheily.  funds,  or  on  other  fecurity,  whereby  he  gains  confiderably,  he 
[The  doc-  fhall  have  the  whole  benefit  thereof  to  himfelf,  in  refpe£l  of  the 
advanced  ^^^zard  he  runs  of  being  a  confiderable  lofer  thereby,  which  he 
thoughfanc-  i^uft  have  borne  ;  but,  if  fuch  truftee  or  executor  were  an  infol- 
tioned  by  vent  perfon  at  the  time  of  placing  out  fuch  truft-money,  there 
onTin°u'b('e-  ^^  cejhi!  que  trujl  fliall  have  the  whole  benefit  gained  thereby  j  as 
quent  cafes,  He  only  could  havc  borne  the  lofs  thereof,  if  any  had  happened  ; 
Adams  V.  the  truftee  or  executor,  by  reafon  of  his  infolvency,  being  incapa- 
loV' "child  ^'^  thereof,  and  confequently  running  no  hazard  at  all. 

V  Gibfon,  7,^.  Bit.  is  not  to  be  confidered  as  law.  Newton  v.  Bennett,  i  Br.  Ch.  Rep.  359.  Horfley 
V.  Challoner,  a  Vef.  85. J 

Rider  V.  If  a  truftee  is  dircfled  to  place  out  money  on  the  beft  fecurity 

Ms'^Re'T""    ^'^'^'^  .^^"  "^'^  S"^>  ^''^^'^  ^^^  confcnt  of  hufoaud  and  wife  \  and  he 

puts 
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puts  it  into  a  banker's  hand,  and  takes  his  note  for  it,  and  he  be-  [FiJeAoM, 
comes  a  bankrupt,  by  which  the  lofs  happens;  the  tru'ftee  {hall  2i<). control 
be  decreed  to  pay  the  money  out  of  his  own  pocket,  though  no 
fraud  appear,  and  though  the  confent  of  hufband  and  wife  be  had 
to  it. 

[It  hath  been  holdcn,  that  if  an  executor   inveft  money  in  E»  parte 
the  funds,  he  fliall  not  be  liable  to  the  fall  of  ftocks ;  becaufe  ^iJ^^;*"'""* 
the  court,  if  applied  to,  would  have  made  the  fame  appropri-  Hmchefon, 
ation.  ^'  Hammond,  3  Br,  Ch.  Rep.  147, 

Where  a  truflee  fells  out  (lock  contrary  to  the  truft,  the  cejiui  Hamfon  v, 
aite  trufl  may  elecSl  to  have  the  (lock  reftored,  or  the  produce  of  "^mion, 

T\  •  r  n  rii  r  r      \  n^       r\  r  m       ^  Atii.  tZ^^ 

it  paid.     But,  H  a  trultee  for  the  benefit  or  the  truit-eltate,  fells  Bortock  v. 

out  of  one  fund,  and  invefts  the  produce  in  another,  or  transfers  Biakney, 

the  money  Trom  one  real  fecurity  to  another,  the  property  conti-  Rep',',6 'g 

nues  unaltered,  and  he  fliall  not  be  chargeable.]  w^aitev. 

Whorwood,  2  Atk.  159.     Worfley  v.  Earl  of  Scarborougb^  3  Atk.  3j2(i 

(K)    How  far   Truftees   are   anfwerable   for   each 

other. 

P*  ACH  truftee  (hall  be  charged  for  no  more  than  what  he  a^lually  Spuldlng  «» 
•*-*  received  :  but,  where  they  join  in  receipts,  there,  they  (hall  be  Shaimer, 
all  charged  :  Per  Northy  K.  Bridgm:  37^ 

Towniey  v.  Sherborn,  S.  P.  A.  and  B.  truftees  received  looo/.  each,  on  fale  of  a  truft-eftate,  and. 
both  joined  in  receipt  for  the  money,  as  they  did  in  the  faie  and  the  conveyances,  B.  became  infolvent. 
Wright  K.  doubted  if^  (hou.d  anlwer  the  whole.  2  Vern.  504.  pi.  /153.  Fellows  v.  Owen  — » 
I  P.  Wms.  ?i.  pi.  83.  S.  C  And  it  is  there  faid  that  the  ceftui  que  trnfi  wa?  prefent,  and  confent, 
ing  to  the  payment  as  above  ;  and  at  his  importunity  the  truftees  j[oine4  in  acquittance  foi;  the  whol,e._ 
Decreed  that  A.  ihould  n  Jt  anfwer  for  B.'i  1000/. 

But,  if  two  executors  join  in  the  fale  of  the  goods,  &c.  of  2Vern,57CH 
the  teftator,  they  fhall  be  both  chargeable,  though  one  of  them  Munei?. 
only  received  the  money,  for  there  vas  no  neceflTity  far  theiii   isJk.  31S, 

joining.  Churchill  v. 

Hopfon, 
S.  P.  [The  diftiniftion  between  executors  and  truftees  as  to  this  point  appsars  alfo  in  Applyn  \.  Brewer, 
Pr.  Ch.  173.  Attorney  General  V.  Randall,  21  Vin.  Abr.  5'^4.  pl.,g.  d^  infra.  Ex  parte  l^zlcW.ti, 
Ambl.  219.  Leigh  V.  Barry,  -^  Atk  ^84  Read  v  Tnielove,  Ambl.  4!7-.  And  notwithftanding 
the  inclination  expreiled  by  Lord  Harcourt  in  Churchill  v.  Lady  Hoblon,  1  P  Wms.  Z41.  and  i  Salk. 
318.  and  by  Lord  Northington  in  Weftley  v.  Clarke,  i  Cox's  P.  Wms.  8a.  to  favour  executors  equally 
•with  truftees ;  yet  the  diftin^lion  ftill  i.revails,  and  where  by  any  a&  dor.c  by  one  executor,  any  part  of 
the  eftate  comes  to  the  hands  of  another  executor,  the  former  will  be  liable  for  his  companion  in  the. 
fame  manner  as  if  he  had  enabled  a  ftranger  -o  receive  it.  Sadler  v.  Hobbs,  2  Rr.  Ch.  Rep.  117. 
Scarfield  v.  Howes,  3  Br.  Ch-  Rep  g".  In  VVeHley  y.  Clarke,  one  of  the  executors  had  a^ually  re.t 
ceived  the  money  without  the  concurrence  .  f  hjs  co-execurors,  and  ;hey  figned  the  receipt  afterwards, 
fo  that,  as  L^rd  Thurlowe  obferved  in  commentia.i  upon  that  cafe,  theie  was  no  aft  done  by  the  co- 
executors  which  put  it  into  the  power  ct  the  executor  wno  received  the  mon?y  to  get  at  it,  fince  ia 
fadk  he  had  it  at  the  time  ;  for  Lord  Northington  faid,  hat  he  (hould  have  thought  the  co-executors 
iiabie,  if  they  had  been  prefent  at  the  time  when  the  money  was  paid.  See  Cox  s  P.  Wms.  241.  n'jte. 
In  Chuichill  v.  Lady  Hobfon,  ubifupra,  where  Lord  Harcourt  held,  that  where  two  executors  joined  in 
the  receipt,  and  one  only  a&ually  received  the  money,  the  latter  only  fhjuld  be  chargeable  to  legatees, 
though  it  would  be  otherwjfe  as  to  creditors  (a  diftindtion  by  the  wiy  not  to  be  found  in  tnedeciee,  nor 
adopted  in  later  cafes,  Sadler  v  Hobbs,  2  Br.  Ch.  Rep.  1 17.  though  to  be  met  with  in  an  e.ir  iei  cafe. 
Gibbs  V.  Heriing,  Pr.  Ch.  49.)  ;  it  appeared  that  the  executor  v\ho  received  the  money  had  been  th& 
teftator's  banker,  and  that  circumftanct  has  been  confidered  as  havjn|  had  (oiije  weight  in  the  <ieU;r^ 
Uiijoation.l 

N4  7-^* 
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(HM  and  (iTCUftje?. 


a  Abr.  Eq.         y^  5->  by  will,  1 724,  gave  650/.  to  R.  and  two  other  truftees,  j/i 

Caf.  742.  /r//,/?  to  build  and  endow  an  alms-houfe  in  Cornwall  for  maiutc- 

ceUo'ur'fa^'  '^^"ce  of  five  poof  womcn,  and  made  AI.  and  A^.  executors,  and 

ihatitconid  appointed  the  600/.   to  be  paid  within  fix  months  after  his  death, 

not  be  ex-  ^vith  intereft.     R.  lived  in  Louden^  and  the  other  truftees  in  Corn- 

all  thei'ru^  ivall.     R.  Called  on  the  executors  for  the  money,  who  refufed  to 

tees  ftiouid  pay  it,  unlefs  the  two  other  truftees  would  join  in  a  receipt.     R. 

uneettoge-  procured  a  receipt,  and  received  all  the  money,  arid  paid  at  times, 

ceive  the'  ^7  directions  of  the  other  truftees  for  building,  &t:.  400/.;  and 

moneys  but,  about  four  years  after  the  money  firfl  received,  failed,   and  was 

if  they  had,  ^.j^gj^  infolvent.    On  a  bill  for  an  account  againft  all  the  three  truf- 

jnuft  have  tees,  Lord  Chancellour  decreed  R.  only  to  be  chargeable. 

had  the  cuftody  of  the  whole,  or  it  muft  be  divided  into  fliares.  Suppofe  all  the  money  had  been  lodged 
in  a  banker's  bands  hor.cfide,  and  he  had  failed,  fhould  the  truftees  have  been  anfwerable,  (^c.  And 
if  they  intruft  one  of  themfelves  for  ccn-vemence  or  necejjity,  at  a  time  when  he  is  folvent,  which  is  no 
mote  ihan  making  him  their  banker,  fliall  equity  punifli  where  ihere  is  no  default  ?  and  this  is  the  very 
cafe  of  Churchill  v.  Hopfon  ;  ar.d  to  charge  truftees  in  fuch  a  cafe,  would  make  the  cafe  of  the  truftees, 
who  are  neccffary  for  the  common  good  and  convenience  of  families,  &c.  very  perilous,  and  his  Lord- 
ihip  faid,  he  faw  no  reafon  why  trullees  may  not  make  one  of  themfelves  their  calhier,  where  there  is 
no  fraud  That  this  was  a  reafonable  thing,  R.  at  that  time  being  the  only  truftee,  who  lived  in  London, 
where  the  money  was  paid,  (£fc.  And  as  to  an  objedlion  made  as  to  letting  the  money  lie  fo  long  in  JSu's 
hands,  he  faid  t'le  cafe  of  B.  differs  from  the  cafe  of  a  common  bank«r,  where  the  money  may  be 
drawn  out  at  pleafuie;  but  here  R.  had  as  good  a  right  to  the  keeping  of  it  as  the  others,  and  all  was 
paid  out  to  about  one  third,  and  he  was  intruded   by   the  teftatrix  as  much  as  the  other.  Jl^id. •  I f 

er.e  -lufne  d-rec.s  tie  payment  'f  the  truji-movey  ever  to  the  oth;rs,  and  joim  in  lie  deed,  he  charges  and 
makes  himlelf  liable  for  the  default  of  the  other.  Said  to  have  been  fo  lately  held  in  Chancery  in  the 
cafe  of  Serjeant  Webb's  will.  J^</.— — [For  where,  by  any  adt  or  agreement  of  a  truftee,  money  geti 
into  the  hands  of  his  ccmpanion,  they  fhall  both  be  chargeable.  Sadler  v.  Hobbs,  2  Br.  Ch.  Rep. 
116.  Keble  V  Thomplon,  3  Br.  Ch.  Rep.  no.  So,  if  a  truftee  know  of  the  embezzlement  of  the 
truft  fund  by  his  companion,  he  fhall  be  charged  with  the  amount,  ^oardman  v.  Mofman,  i  Br.  Ch. 
Rep.  68.] 

Brldgm.  38.  But  if,  upon  the  proofs  or  circumftances,  the  court  be  fatisfied 
Towniy  V.  jj^^j  there  be  dolus  mains,  or  any  evil  pra£tice,  fraud,  or  ill  intent  in 
Sherborne.      ,  .        ,  ,  i  •  •  *     •        i         i   r  /•       ^ 

nim  that  permitted  his  companion  to  receive  the  ivhole  profits ^  he  may 

be  charged,  though  he  received  nothing. 
Bridgm.38.  If  there  are  two  truftees,  and  one  of  them  without  warrant  of 
si? T'''  "  *^^  party  that  trufts  him,  or  of  a  court  of  equity,  affigneth  his 
Cro  Car.*  cftate,  and  the  afTignee  receives  the  profits,  and  becomes  Infolvent, 
312.  s.  c.  he  that  made  the  aftignment  ftiall  anfw^er  it  for  him  j  but  the 
J^h  f^fd"  °^^''^'^  original  truftee  fhall  anfwer  for  no  more  than  what  he  re- 
the  counrer.  ceiveth,  becaufe  the  aflignee  cometh  not  in  by  him,  or  by  his 
part  of  the  affent  or  appointment ;  and  in  cafe  fuch  original  truftee,  who 
aflrignment,    ^|^  ^^^^  make  the   aflignment,  receive  the  whole  profits  and  be- 

and  joined  m  •     r   1  •    1  1  rr  rr  n      11    i 

acquittances  come  infolvcnt,  neither  the  auignor  or  aihgnee  Ihall  be  anlwer- 
for  rent  for    able  for  them. 

a  year  and 

an  haif^  but  one  of  them  never  meddled  further.  Refolved  by  Lord  Keeper,  aflifted  by  four  judges, 
whereof  Croke,  J.  was  one,  that  the  other,  being  only  a  party  intrufted,  fhall  not  be  anfwerable  for 
more  than  came  to  his  hands;  for  it  was  the  default  of  him  who  put  them  in  truft,  to  repofe  truft  in 
<ne  who  was  not  ab  e  to  pay  ;  and  he  being  trufted  as  well  as  the  other,  the  other  fliall  not  be  compel- 
lab.e  to  make  good  his  defeft  j  and  fo  reverfed  a  decree  whereby  the  other  truftee  was  made  liable  to 
pay — S  C.  cited  a  Vern.  516.  and  it  is  there  faid,  that  the  making  joint  truftees  by  the  joining  ia 
receipts  to  be  anfwerable  for  each  other  (as  in  the  above  cafe)  feemed  to  be  againft  natural  juftice,  un- 
lefs they  had  fo  joined  in  receipt,  as' not  to  be  diftinguiflitd  what  had  been  received  by  one,  and  what  by 
t'le  other  ;  that  there  indeed,  of  necelfity,  they  nsult  both  be  charged  with  the  whole  ;  and  that  is  from 
their  own  negleft  or  default ;  as,  if  another  man  fhould  blend  his  money  with  mine,  by  rendering  my 
property  unceitain  he  lofes  his  own  ;  and  that  there  was  a  difference  between  joint  truftees  and  executors  ; 
executors  may  ait  feparately,  if  they  think  fit  j  but  if  a  tru.t-eftate  is  to  be  fold,  the  truftees  muft  joint  in 

conveyiug, 


^feiei  and  CruGjSf.  iSs 

canvcylng,  and  alfo  in  receipts ;  otherwife  no  one  will  purchafe*  And  fince  one  truftee  has  «<^iui! 
power,  authority,  and  in  ereft,  with  the  other,  the  one  cannot  in  reafon  infill,  or  defir'.  to  receive  mote 
of  the  conlideiation-money  than  the  other,  or  to  be  more  truftee  than  hia  partner  or  co-truftee. 

(L)  In  what  Cafes  Truftees  (hall  give  Security  5  and 
when  be  difcharged  or  removed. 


W 


HERE   a  trufte?  is  t?ifolventi  the  court  of  Chancery  will  Carth.  45s. 
compel  him  to  give  fecurity  before  he  (hall  enter  upon  the  TheKingT. 
truft. 

One  truftee  was  decreed,  at  his  own  requejly  to  releafe  to  the  other  Fin.  Rep. 
and  his  heirs  his  truft,  and  that  the  other  ftiould  fell  the  premifes  s^o-Traveli 

,      •  r    \         \       r  ^  \  '^    Danvers. 

devifed  to  be  lold.  Meers  and  Holbetch. 

Likewlfe,  a  truftee  was  removed  out  of  the  truft,  though  much  2  chan.-Ca. 

againft  his  will.  i30;Uvedaie 

(M)    The  Power  of  Cejlui  que  Truft* 

^EJlui  que  truji  hath  jus  habendi  and  jus  difponendi,  and  though  Mod.  3?, 
^  in  law  he  hath  neither  jus  in  re^  nor  jus  ad  rem,  yet  in  equity  ■vvh^e]** 
he  hath  both.  i  Rep. 

isi     b.     Chudleigh's  cafe So,  where  he  is  ce/lui  que  truji  tjf  a  foffibxlit^.     Mo.  806.   pi    1097. 

Cole  V.  Moore. — But  ufiui  que  trufi  of  a  jurflui  has  but  a  bare  poffibility,  and  cannot  feU.  Chan.  Ca. 
208.  Arg  Lord  Cornbury  v.  Middleton— Unlefs  the  truftees  are  parties.  Chan.  Ca.  175.  Back- 
houfe  V  Middleton. — Any  difpofition  by  cejlui  que  truji  is  binding  upon  the  trujlee  in  a  coui  t  of  eijuity^ 
and  even  at  law.     Chan.  Prec.  415. 

Cejlui  que  trud  of  a  perfonal  ejiate  vaz-^  fue  in  Chancery  to  have  3  Chan. 
an  account  againft  the  executor  or  adminiiirator,  and  at  the  fame  ^p^  ''^' 
time  in  the  Prerogative  Court,  to  enforce  them  to  bring  in  an  Cornwaiili. 
inventory. 

Likewife  cejlui  que  truji  may  bring  account  againft  the  bailiff  ap-  2  Chan.  Ca. 
pointed  by  his  truitee  to  manage  the  eftate  of  cejlui  que  truJl,  after  '»i-i'ollar<l 
fuch  bailiff  has  accounted  to  the  truftee. 

M.ortgagor  in  fee,  after  the  mortgage-money  paid,  is  a  cejlui  que  2  Chan. 
irujl ;  and  a  will  of  the  lands,  made  by  fuch  mortgagor,  before  the  u^jl'  *'^* 
mortgage,  (notwithftanding  fuch  mortgage,  and  that  for  want  of  Eknch! 
a  re-conveyance  the  eftate  in  law  was  in  the  mortgagee,  and  fo 
a  verdi£t  at  law  pafles  againft  the  devifee  of  fuch  mortgagor,)  is 
good,  and  not  revoked  by  fuch  mortgage,  efpecially  in  this  cafe, 
where  there   was   no  republication  after  the    difcharge  of   the 
mortgage. 

It  his  been  held  by  fome,  that  even  a  bargain  and f ale  enrolled  iVern.440, 
by  cejlui  que  triijl  of  an  ejlate-tail  fliallbind  the  iflue,  in  regard  ^}-  ''■"• 
that  fuch  a  truft  is  not  within  the  ftatufe  de  donis.  Carpenter,''' 

alias  Wafhborne  v.  Downes.  (  So,  in  North  v.  Champernonn,  2  Ch.  Ca.  64.  it  is  faid  bv  Lord  Chan- 
celljur  Finch,  ihat  tenant  in  tail  of  a  truft  may  bar  his  iffue  by  a  feolTment,  or  bargain  and  fale.  Bever- 
ley v.  Beverley,  z  Vern.  l^i.  Balier  v.  Bailey,  irf.  225.  It  was  determined  in  Bowater  v.  EHy, 
2  Vern.  344..  tnat  cejiui  qui  truji,  if  the  truliees  join,  may  bar  the  entail  by  a  feoffment.  But  in  Legatt 
V.  Seweli,  iP.Wms.  91.  and  2  Vern.  552.  Lord  Cowper  intimated  a  doubt,  "  whether  oniy  a  deed, 
«<  executed  by  cejiui  que  truji  ia  tail,  fhould  bar  the  remainder-man,  cr  even  the  ilTue,  in  regard  a  deed 
«'  may  be  made  at  a  tavern  and  by  furpiifcj  but  a  recovery  is  a  folemn  and  deliberate  aft."'  And  in- 
deed it  feems  to  be  now  fettled,  that  the  iifue  in  tail  is  not  baried  without  a  recovery  actually  fufiercd. 
"VVcale  V.  Lowe,  (cited)  z  Vern.  306.     Kirkham  v.  Smith,  Ambl.  51S.] 

6  But 
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mc^  and  Cl'Uftief. 


Id.  ih'td.  But  a  connnott  recovery  fuffered,  or  z^ne  levied  by  cejfui  que  trtcjl 

It  had  been    Qfa^  eftate-tail,  has  the  fame  efFefl  in  equity  as  it  would  have 
whether' the   at  common  lav/,  in  cafe  the  legal  eftate  was  in  him.   Rtfolved  by 

recoveiy  of     Ld.  Chan. 

ccPrJ  quctruji  ,       .        .      - 

in  tail   with  the  remainder  to  another  in  tail,  mould  bar  the  remainder,  becaufe  il  was  no  fettled  intereft 

vetted  ;  and  Bridgman,  Ch.  J.  was  of  opinion  itfliould  not.     But  it  was  referred  to  a  cafe  and  the  judges 

to  conftder   of  it.     Chan.  Ca.  68.     Ld.  Digby  v.  LangwortJi. 

3Lutw.577.       A  Under  to  cejliit  que  trujl  of  money  due  on  bond,  and  a  re- 
Lynch  and     fuf^i    is  a  pood  plea  to  an  action  of  debt  on  the  bond  made  to 

Templeman  '  b  ^ 

v.Ciemence.    trUll&e.  i 

[yidtjufya,  torn.  5.  pag.  163.]  T 

(N)    Of  Forfeitures  by  CeJIui  que  Triijl, 


flard.  467, 
Pawlet  V. 
The  Attor- 
ney General. 
3  Chan. 
Rep.  36,37. 
5th  Refolu- 
tion.  Attor- 
ney General 
V.  Sands. 
Godb.  319. 
Sheffield  v. 
Badcliff. 


3Ch.R.  34. 
Attorney 
General  v. 
Sands. 

lCh.R.35' 
Attorney 
General  v. 
Saads;^  cues 

3Cb.R.36. 
Attorney 
Cjneral  v. 
Sands. 
3Ch.R.35. 
Attorney 
General  v. 
Sands. 
1  Chan.  Ca. 
262.    Clif- 
ford V.  Afh- 
Ity. 

1  Abt.Eq. 
Cafes,  131. 
Attorney 
General  v. 
Hmdley. 


/^EJiin  que  truJl  for  years  may  forfeit  his  intereft  for  fdouy^  but 
^  ceflu'i  que  trufl  in  fee  cannot.     Per  Hahy  Ch.  J. 

A  trufl:  of  a  leafe  in  grofs  fhall  be  forfeited  for  felony,  as  the  Earl 
of  Somerfefs  cafe  in  Hoi.  Daccomb^s  cafe,  and  Cro.  J.  Babingtofi's 
cafe,  and  Sir  W.  Ralcigli's  cafe :  but  otherwife  of  a  term  afligned 
over  to  wait  on  the  inheritance. 

Cejiui  que  truJl  of  an  ejlate  for  life  levies  a  fine  :  It  is  no  forfeit-* 
ure,  but  good  by  the  ftat.  of  i  ^.  3.  c.  i.  during  his  own  life, 
and  if  proclamations  pafs  there  needs  no  claim  or  entry  withiu 
five  years. 

But  cefiui  que  trufi  in  fee  or  fee-taliyc-r/t'/Vj-  the  fame  by  atkiinder 
of  treafon,  and  the  eft:ate  is  to  be  executed  to  the  king  in  a  court 
of  review  by  ftat.  33  H.  8.  27  H.  8.  c.  10. 

Where  an  alien  is  ceJlui  que  trufl  of  an  eftate,  the  truft  belongs 
to  the  king. 

Holland's  cafe. 

If  cejiui  que  truJl  die  nvithout  heir^  the  land  {hall  be  difcharged 
of  this  truft  -,  as,  if  a  tenant  in  fee  of  a  rent-charge  die  without 
heir,  or  be  attainted  of  felony,  the  land  is  difcharged. 

If  cefiui  que  trufi  be  indebted  to  the  kingy  he  (hall  have  execution 
of  this  truft  both  by  the  common  law,  and  the  practice  of  the 
court  of  Exchequer. 

A  fine  with  procI:imation  and  non-claim  will  bar  a  truft ;  and 
fo  it  was  refolved  in  the  Exchequer,  and  an  entry  on  the  land  by  a 
cefiui  que  trufi  is  not  a  fufficient  claims  but  it  muft  be  a  fubpaena^ 
Per  Lord  Keeper  Finch. 

If  a  truftee  by  fraud  and  combination  with  the  cefiui  que  trufi, 
endeavour  to  evade  any  penal  Iniv,  as  the  ftatute  of  fimony,  ^C' 
under  pretence  that  a  truft  is  only  cognizable  in  equity,  and  that 
equity  ftiould  not  affift  a  penalty  or  forfeiture  ;  yet  Chancery  will 
aid  remedial  laws,  and  not  fuffer  its  own  notions  to  be  made  ufc 
of  to  elude  any  beneficial  law. 


[     '87    I 
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USURY,  in  a  {lrl£\;  fenfe,  is  a  contraft  upon  the  loan  of  mo-  i  Hawk.  P;    , 
ney  to  give  the  lender  a  certain  profit  for  the  ufe  of  it  upon  C.  c.  S2,  §i. 
all  events,  whether  the  borrower  make  any  advantage  of  it,  or  the 
lender  fuffer  any  prejudice  for  the  want  of  it,  or  whether  it  be 
paid  on  the  day  appointed  or  not. 

And  in  a  larger  fenfe  it  feemeth,  that  all  undue  advantages  Jd.  §  z» 
taken  by  a  lender  againft  a  borrower,  came  under  the  notion  of 
ufury,  whether  there  were  any  contradl  in  relation  thereto,  or 
not  J  as,  where  one  in  pofleffion  of  land,  made  over  to  him  for 
the  fecurity  of  a  certain  debt,  retains  his  pofl'efTion  after  he  has 
received  all  that  is  due,  from  the  profits  of  the  land. 

The  confideration  of  this  offence  may  be  reducible  to  the  fol- 
lowing heads,  wherein  we  (hall  inquire, 

(A)  Of  Ufury  at  Common  Law. 

(B)  Of  Ufury  by  the  Statute  Law. 

(C)  What  Kinds  of  Agreements  or  Contracts  fhall 
be  deemed  ufurious,  and  what  not. 

(D)  What  Kind  of  Hazard  or  Cafualty  will  bring 
an  Agreement,  '&c,  out  of  the  Statute  of  Ufury. 

(E)  In  what  Cafes  Securities  fhall  be  forfeited  or 
avoided  on  account  of  Ufury. 

(F)  In  what  Cafes  a  Forfeiture  of  treble  Value  fhall 
be  incurred  on  account  of  Ufury. 

(G)  In  what  Cafes  Relief  is  given  againft  ufurious 
Contracts. 

(H)  How   far   Sureties    are   affeded   by   ufurious 
Contrads. 

(I)  What  Informations  will  lie  in  Cafes  of  Ufury, 
and  where  they  are  good,  and  where  not. 

(K)  Of  the  Pleadings  in  Cafes  of  Ufury. 

(L)  Of  the  Trial  and  Evidence  in  Cafes  of  Ufury. 


i88  SDt  aruri>» 

(A)  Of  Ufury  at  Common  Law. 

Hawk.  P.C.  A  Nciently  it  was  holden  to  be  abfolutely  unlawful  for  a  Chrif- 

c.  82.  §4.  A*,  tian  to  take  any  kind  of  ufury,   and   that  whofoever  was 

Haie^c.  T.  S^^^'^Y   ^^  ^^  ^'^'^^  liable  to   be  puniflied  by  the  cenfures  of  the 

jewifli  ufu-  church    in   his  lifetime ;    and  tliat  if  after   death  any  one  was 

TV,  being  40  found  to  have  been  a  ufurer  while  living,  all  his  chattels  were 

^reTvias"  forfeited  to  the  king,  and   his  lands   efcheated  to  the  lord  of 

prohibited  at   the  fee. 

common 

law,  but  no  other.     Hard.  410.     Anon. 

Hawk.  P.C.       Alfo,  it  feemeth  to  have  been  the  opinion  of  the   makers  of 

c.8a.  §£•  fome  a£ls  of  parliament,  as  5  Ed.  6.  c.10.  13^/.  c.  8.  §  5.  and 
21  Jac.  1.  r.  17.  §  5.  that  all  kinds  of  ufury  are  contrary  to  a  good 
confcience. 

Id.  §  6.  And  agreeably  thereto   it  feemeth  formerly  to  have  been  the 

general  opinion,  that  no  a£lion  could  be  maintained  on  any  pro- 
mife  to  pay  any  kind  of  ufe  for  the  forbearance  of  money,  be- 
caufe  that  all  fuch  contrails  were  thought  to  be  unlawful,  and, 
confequently,  void. 

Id.  §  7.  But  it  feemeth  to  be  generally  agreed  at  this  day,   that  the 

taking  of  reafonable  interefl  for  the  ufe  of  money  is  in  itfelf  law- 
ful, and,  confequently,  that  a  covenant  or  promife  to  pay  it,  ia 
confideration  of  the  forbearance  of  a  debt,  will  maintain  an  ac- 
tion ;  for  why  fliould  not  one  who  has  an  eftate  in  money,  be  as 
well  allowed  to  make  a  fair  profit  of  it,  as  another  who  has  an 
eftate  in  land  ?  And  what  reafon  can  there  be,  that  the  lender  of 
money  {hould  not  as  v/ell  make  an  advantage  of  it  as  the  bor- 
rower ?  Neither  do  the  paflages  in  the  Mcjaical  law,  which  are  ge- 
nerally urged  againft  the  lawfulnefs  of  all  ufury,  if  fully  confi- 
dered,  fo  much  prove  the  unlawfulnefs,  as  the  lawfulnefs  of  it ; 
•  for  if  all  ufury  were  againft  the  moral  law,  why  ftiould  it  not 
be  as  much  fo  in  refpeci  of  foreigners,  of  whom  the  Jews  were 
exprefsly  allowed  to  take  it,  as  in  refpe6l  of  thofe  of  the  fame 
nation,  of  whom  alone  they  were  forbidden  to  receive  it  ?  From 
whence  iffeems  clearly  to  follow,  that  the  prohibition  of  it  t^ 
that  people  was  merely  political,  and,  confequently,  doth  not  ex- 
tend to  any  other  nation. 

(B)  Of  Ufury  by  the  Statute  Law. 

"DY  the  37  H.  8.*V.  9.  and  the  i^ElIz.  c.  i.  the  rate  of  intereft 
-*-'  is  not  to  exceed  10  /.  in  the  100  /.     By — 

The  21  Jac.  I.  r.  17.  §  2.  None  Jhcill  upon  any  contraEly  direBl^ 
or  indlreBljy  taie  for  the  loan  of  any  money,  or  other  covwioditiesy 
above  the  rate  of  S  i.  for  1 00  /.  for  one  whole  year,  in  pain  to  forfeit 
the  treble  value  of  the  mone-^,  or  othey  things  lent. 

§  5.  This  law  Pall  not  be  conflrucd  to  allow  the  pra^ice  of  ufury  in 
point  of  religion  or  confcience, 

.       By 


By  the  12  Car.  2.  f.  1 3.  §  2.  None Jhall  tahe^  d'tre^ly  or  ifidireH/yt  A  mortgage 

for  the  loan  of  mofiey,  or  other  commodities^  above  the  value  of  61.  for  ^'^J^^'^^  " 
r'  1  t     *      r*  1  If)  ^'^•p^^  cent* 

the  forbearance  of  1 00  /.  for  one  year^  and  Jo  after  that  rate,  ana  all  ^^yj,^^  ^^^ 

bonds,   cotitra&Sy  &c.  nvhereupon  more  flmll  be  referved,  fhall  be  void,  making  of 

They  that  receive  niorey  fhall  forfeit  the  treble  value  of  the  money  or  [Jj^g'^^. 

other  things  lent.  tereft  to  6  /. 

fer  cent.  '1  he  mortgagor  continued  paying  intercjl  of  Zl.  per  cent,  for  i  5  years  after  tbisftatute,  and  then 
the  mortgagee  entered.  The  morfgagOr  brought  a  bill  to  redeem.  The  queftion  was,  Whether  the  2  /.  fer 
cent,  received  for  the  15  years  fliould  not  be  allowed  in  diCcharge  of  fo  much  principal  ?  The  court 
denied  lelief  as  to  ihe  money  paid  by  the   plaintiff  j   but  decreed  6/.  per  cent,  only,  to  be  allowed  from 

the  detenJant's  entry  on  the  eltate.     2  Vern.  42.  pi.  37.    Walker  v.  Penry. On  a  re-hearing  the 

decree  was  confirmed,  as  to  the  2/.  percent.  Ibid.  78.  pi.  73.  Lord  C.  Jeffcries  having  been  of 
opinion,  that  the  ftatute  had  no  retroJpc3  beyond  1660,  but  looked  forwards  to  contrads  and  agree- 
ments then  afier  to  be  made,  and  not  to  any  contrails  and  agreements  before  that  time,  and  havi.-g  de- 
creed account  to  be  taken  accordingly,  as  above,  now  upon  the  bill  of  review,  Lord  Commiflioner 
Trevor,  becaufe  there  was  a  decree  already  made  in  it,  would  not  reverfe  it  j  but  Lords  CommiiTioners 
Rawlinfon  and  Hutchins,  on  reading  the  aft  of  parliament,  held  the  aft  had  a  retrofpeft,  and  makes  it 
unlawful  to  take  more  than  6  /.  per  cent,  upon  any  contrafts  whether  made  before  or  after  the  aft  of 
parliament;   but  that  part  of  the  Itatute  which  adds  penalties,  relates  only  to  contrafts  and  agreements 

then  after  to  be  made.     2  Vern.  145,  146.  pi.  141.  Walker  v.  Penry. Abr.  Eq.  Ca.  28S.   (D) 

pi.  I.  cites  2  Vern.  145.  S.  C.  And  adds,  that  Ravviinfon  and  Hutchins,  Lords  Commiffioners,  held 
the  decree  fliould  be  reverfed,  againft  Lord  Trevor. 

But  the  12  /^nn.flat  2.  c.  16.  Enad^s,  l^hat  no  perfon   upon   any  It  feems 
contrary  which fJjall  be  made  after  the  2gth  of  September  l'j\/\. fhall  ^^^^^IJ^^^^^ 
take  for  loan  of  any  money,  luares,  &c.,  above  the  value  of  5  I.  for  the  theilatuteof 
forbearance  of  1 00  /.  for  a  year  ;  and  all  bonds  and  ajfurances  for  pay'   i^Ann. 
ment  of  any  money  to  be  lent  upon  ifury^  %vhereupoJi  or  ^whereby  there  jgj'.jjg^th' 
Oiallbe  referved  or  taken  above  five  in  the  hundred,  fhall  be  void ;  and  jntercft  of 
every  perfon  ivhich fhall  receive,  by  means  of  any  corrupt  bargain,  loan,  money  to  5  /. 
exchange,  chevizance,fijift,  or  inter efi  of  any  wares,  other  thifigs,or  by  not'amro*^ 
any  deceitful  way,  for  the  forbeari?ig  or  giving  day  of  payment  for  one  fpeft  to  any 
year,  for  their  money  or  other  things,  above  5/.  for  100  I.  for  a  year,  debts  con- 
&c.  ffjall  forfeit  treble   the  value  of    the  monies   or  other  things  ^^^^ !  ^^~ 

lent.  that  they 

/hould  carry  intereft  according  to  the  intereft  allovved,  or  agreement  made  at  the  time  of  the  debt  con- 
trafted. — -And  Serjeant  Hawkins,  from  the  expofitions  made  of  former  ftatutes,  fays  that  a  contraft 
made  before  the  itarute  is  no  way  within  the  meaning  of  it,  and  therefore  it  is  iiill  lawful  to  receive  6<, 
per  cent,  in  refpeft  of  any  foch  contraft.     Hawk.  P.  C.  c.  82.  §  10. 

The  expofitions  which  have  been  made  of  the  former  ftatutes 
being  very  applicable  to  the  laft,  which  is  almoft  in  the  fame 
words,  the  proper  conftruclion  of  it  will  be  beft  collected  by  a  due 
attention  to  the  following  heads. 

[By^.  3  G.  I.  c.  8.  §  39.  the  Governor  and  Company  of  the 
Bank  of  England  are  enabled  to  borrow  money  at  fuch  rate  of  in- 
tereft  as  they  may  think  fit,  although  the  fame  may  happen  to 
exceed  the  intereil  allowed  by  law  to  be  taken. 

It  is  declared  by  14  G.  3.  c.  79.  that  all  mortgages  and  other  Th's  aft  rer 
aflurances  of  lands,  and  their  affignments  or  transfers,  in  Ireland  'af^s  omy  to 

,     -L        ,  .  --.'->  ,  ,  ,   .      ^,  mor;gages 

and  the  plantations,  ror  lecurmg  money  already  executea  in  Lireat  an(io"therfe- 
Britain,  fliall  be  as  valid  as  if  executed  on  the  n^.  ortgaged  lands,  cu.iues  re- 
and  fliall   continue  to  carry  incereft  at  the  xzic  allowed  of  by  the  ^f^l'^lnh 
laws  of  the  colony  where  the  mortgaged  lands  lie  :  but,  as  to  fu-  u^^  ,nd  the 
ture  loans,  the  ad  limits  them  to  6 1,  percent.,  and  provides  againft  Weit  indies, 
fraud  bv  confining  the  loan  to  the  re;?!  value  of  the  lands,  L^c.     It  ^^\  ^°"  "" 

hkewilc 


ferfotui!  con-  likewlfe  gives  treble  forfeiture  of  the  fum  borrowed  beyond  the 
trafis.  value  of  the  land  mortgaged  j  and,  for  greater  notoriety  and  cer- 

SpTfT/  ^  tainty,  requires  all  fuch  mortgages  or  transfers  to  be  regiftered  ia 
3  Term  Rep.  the  country  where  the  lands  lie,  elfe  to  remain  liable  to  the  I2th 
4»S'  of  ^/me.2 

(C)  What  Kinds  of  Agreements  or  Contrads  fhall 
be  deemed  ufurious,  and  what  not. 

Hawk.P.C.  tT  hath  been  refolved,  that  an  agreement  to  pay  double  the  fum 
c.  Sz.  §3.      1  borrowed,  or  other  penalty  on  the  non-payment  of  the  princi- 
pal debt  at  a  certain  day,  is  not  ufurious,  becaufe  it  is  in  the  power 
of  the  borrower  wholly  to  difcharge  himfelf,  by  repaying  the  prin- 
cipal according  to  the  bargain. 
Hawk.P.C.       But,    if  it  were  originally  agreed,   that  the   principal  money 
C.82.  §19.    £hould   not  be  paid  at  the  time  appointed,  and  that  fuch  claufe 
were  inferted  only  with  an  intent  to  evade  the  ftatute,  the  whole 
contrail  is  void  ;  for  the  conftru6tion  of  cafes  of  this  nature 
muft  be  governed  by  the  circumftances  of  the  whole   matter, 
from  which  the  intention  of  the  parties  will  appear  in  the  making 
of  the  bargain,  which,  if  it  was  in  truth  ufurious,  is  void,  however 
it  may  be  difguifed  by  a  fpecious  affurance. 
Cro.  Jac.  So,  if  both  principal  and  intereft  be  fecured,  yet,  if  it  be  at  the 

Robert's^"'  "^"''^  °^  ^^^^  party  who  is  to  pay  it,  it  is  no  ufury  ;  per  Doddriclgey  J, 
Trenajne.      As,  if  I  lend  to  one   100/.  for  two  years,  to  pay  for  the  loan 
thereof  30/.,  and  if  he  pay  the  principal  at  the  year's   end,  he 
(hall  pay  nothing  for  intereft,  this  is  not  ufury  ;  for  the  party  has 
his  ele61:ion,  and  may  difcharge  himfelf  by  paying  it  at  the  firft 
year's  end. 
Vent.  254..        But,  if  a  man  cowtxzds  to  pay  more  interejl  than  thejlattttealloivsy 
rou  h\  Ro-  ^f  tJ^^  plci"^^-'ff  ^'^^^^"'^^  '^>  though  the  plaintiff  never  does  require  ity 
feiiden.         yet  it  is  witbin  the  ftatute  of  ufury  *. 

*  It  has  been  held,  that  an  aHTurance  for  the  payment  of  fifty  ftillings  for  the  ufeof  lOo/.  for  fix 
months,  the  computaiinn  fhall  be  by  calendar  and  not  by  lunar  months,  beca-jfe  by  the  latter  the  in- 
tereft would  exceed  the  rate  allowed  by  the  ftatute.     Hawk.  P.  C.  c.  82.   §  13. 

Mailory  v.  Nevcrthelefs  it  has  been  held,  that  if  one  contracJs  to  have  more 
Bird,  cited  fii^fj  thejlatute  alloivs^  but  he  takes  nothbig  of  the  interejl  contraBed 
y.  Scoiy"^.  I°^i  ^^  is  not  punilhable  by  the  ftatute  5  hut  if  he  takes  any  thing, 
Cro.Eiiz.  if  it  be  but  a  JJiilling^  it  is  an  affirmance  of  the  contrail,  and  he 
^^'  fliall  render  for  the  whole  contrail. 

Le.96.pl.  So,  if  I  lend  100/.  without  atjy  contract  for  interejl  y  and  after- 
Wooiillon  wards  at  the  end  of  the  year  the  borrower  gives  me  20  /.  for 
Dixy's  cafe,  the  loan  thcKCof,  the  fame  is  within  the  ftatute  ;  for  my  ac- 
ceptance make;;  the  offence  without  any  contrail  or  bargain.  Per 
Gent,  J. 
Br.  Ufury,  Where  a  niTiVvfor  100/.  fells  his  land,  upon  condition  that  if  the 
pi.  I.  But,  vendor  or  his  heirs  repay  the  fum  before  thefeafl  £/"  Eafter,  or  fuch 
ifthecondi-  jjj,       ^^^  ^^^^    following,  that  then   he  may  re-enter y    this    is 

twn  be  that  '^  -,  "1  .  ^-.Lr- 

<hs  vendor    »©  ufury  \  fpr  he  may  repay  the  ne.\t  day,  or  any  time  before 

5  -  Eajler, 


Df  ^furg»  191 

Bajler^  and  therefore  he  ha6  no  gain  certain  to  receive  any  profits  repay  fuch  a 
of  the  land.  '^'J'' "  y^"> 

or  two  years 
after,  this  is  ufury  ;  for  he  is  fure  to  have  the  land  and  the  rents  and  profits  for  that  year  or  for  thofe 
two  years.     Id.  \bid.' 

But,   where  5.  delivered  ivares   of  the  value  of  i col.  and  no  Mo.  197. 

more,  and  took  a  bond,  with  a  condition  to  redeliver  the  wares  to  B.   pl-  520. 

within  a  month,  or  to  pay  1 20  /.  at  the  end  of  the  year.    The  obliga-  ^^y"°''ls/* 
1.     .        T        -1  1         1      /I  c      '/  ■  °        Clayton,cites 

tion  was  adjudged  void  by  the  Itatute  or  uiury.  has  adjudg- 

ed in  B.  R.  Becher's  cafe. 
So,  if  A.  comes  to  borrow  money,  and  B.  fays  he  will  not  lend  Mo  398.  p|. 
money,  but  he  will  fell  corny  &c.  and  give  day  for  payment  at  fuch  as"wick"  '^ 
a  rate,  which  rate  exceeds  10/.  in  the  100  A,  it  Is  ufury.      cafeofGloucefterihirc, 

If  one  gives  the  profits  of  his  lands,  worth  10/.,  for  interefl:  for  a  Mo-  644. 
year  of  100/.,  though  he  receives  part  of  the  profits  daily,  this  is  «^^^°■, 
not   ufury  above   10/.  for  the   100/.     Per  Pophamy   Gawdy,  and  cafe. 
T'elverton  ;   but  Fetiuer  e  contra. 

So,  where  one  mortgaged  land  for  100/.  and  took  bond  for  the  in"  Cro.C.  2S3. 
terefi  of  2)1.  a-year,  payable  half-yearly ;   the  queftion  was,  Whether  H5^*^^  ** 
that  makes  the  bargain  ufurious  againft  the  ftatute,  becaufe,  as  it      >  '^  °  ^ 
was  infilled,  the  ufe  ought  not  to  be  paid  until  the  end  of  the 
year,  and  contradling  to  have  half  of  it  half-yearly,  it  is  not  war- 
rantable by  the  ftatute  ?  But  the  court  held,  that  it  is  not  any 
ufurious  coutrr.(ft  contrary  to  the  ftatute,  becaufe  the  100/  is  lent 
for  a  year,  and  the  reverfion  is  not  of  more  than  what  is  permitted 
by  the  ftatutes  j  and  the  referving  it  half-yearly  is  allowable ;  for 
he  does  not  receive  any  intereft  for  more  or  lefs  time  than  his 
money  is  forborne.     It  was  adjudged  for  the  plaintiff,  and  affirm- 
ed in  error. 

It  is  to  be  obferved,  that  the  loan  of  money  for  intereft  allowed  Hawfc.p  c, 
by  the  ftatute,  ftiall  not  be  conftrued  to  be  within  the  purview  of  '^-  ^-'  §  ^?« 
it,  in  refpeQ  of  any  expectations  which  the  lender  may  have  of  a 
voluntary  gratuity  to  be  given  him  by  the  borrower,  if  there  be  no 
kind  of  agreement  relating  to  it. 

But  a  contracSl  referving  to  the  lender  a  greater  advantage  than  Id.  §22. 
Is  allowed  by  the   ftatute,  is  equally  within  the  meaning  of  it,  [3Atk.i54. 
whether  the   whole   be  referved  by  way  of  intereft,  or  in  part     '"*'-°'795  j 
only  under  that  name,  and  in  part  by  way  of  rent  for  a  houfe,  let 
at  a  rate  plainly  exceeding  the  known  value. 

A  bankrupt  having  borro%ved  a  great  fum  of  money  of  the  de-  Holt's  R«p. 
fendanty^r  one  quarter  of  a  year^  he  was  to  give  the  defendant  61.   7-6.    Le 
for  every  100  /.  that  he  borrowed  ;  and  fotrieflk  being  thefecurity^  he  ^/.^v.'^HarrJ.' 
was  to  give  him  one  pound  more  for  every  160  /.  for  that  quarter,  for  foa. 
the  ufe  of  his  warthoufe.     The  queftion  upon  the  trial  was.  Whe- 
ther this  contra£t  made  between  the  bankrupt  and  the  defendant 
is  a  ufurious  contra£l  ?  and  the  jury  having  found  a  verdi^l  for 
the  defendant,  Serjeant  Cheflme  moved  for  a  new  trial  ;  for  he 
faid  the  verdicl  was  againft  law.     Holt,  Ch.  J.  faid  he  thought  it 
.  was  a  wrong  verdicl,  and  it  was  ordered  to  be  moved  again. 
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5  Rep.  69. 
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cafe. 


Of  (HCurg* 

[One  broker  had  borrowed  of  another  on  a  note  of  hand  45  /. 
on  demand,  to  purchafe  certain  goods  that  were  then  on  fale,  on 
condition  of  having  the  future  profits  on  the  re-fale.  The  goods 
■were  purchafed  and  re-fold  for  5  /.  profit,  the  lender  demanded 
his  money  within  two  hours  after  the  lending,  which  made  it 
carry  intereft  •,  and  the  a£lion  was  brought  fot  2  /.  10  j-.  over  and 
above  the  principal  and  intereft  :  the  plaintiff  was  nonfuited  :  for 
Lord  Matujield  was  of  opinion,  in  which  the  three  other  judges 
concurred,  *'  that  the  intention  of  the  contra£t  was  to  get  more 
*•  than  principal  and  legal  intereft  on  the  note,  which  is  ttfury 
*'  within  the  meaning  of  the  ftatute.'' 

The  plaintiffs,  who  were  gold-refiners,  had  advanced  gold  wire 
to  others  In  the  fame  trade,  upon  the  terms  of  paying  fuch  a  price, 
if  the  money  were  paid  v.'ithin  three  months  ;  and  if  not,  then  to 
pay  at  the  rate  of  an  halfpenny  an  ounce  per  month  over  and 
above  the  price  agreed  for  \  which  in  fa£l,  upon  calculation,  ex- 
ceeded the  rate  of  5  per  cent.  This  at  the  trial  was  found  to  be 
the  conftant  ufage  of  the  trade.  A  verdidl  was  given  for  the 
plaintift',  and  a  queftion  referved  for  the  opinion  of  the  court, 
Whether  this  contrail  were  ufury  ?  Under  all  the  circumftances^ 
efpecially  the  conftant  ufage  of  the  trade,  the  court  was  of  opi- 
nion, that  it  did  not  amount  to  ufury  within  the  ftatute.  But 
though  this  tranfaclion  cannot  be  confidered  as  ufury  within  the 
fbatute,  yet  in  a  fubfequent  cafe  under  thefe  circumftances,  where 
the  defendant  had  paid  into  court  the  principal  and  intereft  at  5  / 
per  cent,  from  the  time  of  the  bargain,  the  court  would  not  allow 
the  plaintiff  in  an  adlion  for  money  had  and  received  to  recover 
the  excefs  of  intereft,  notwithftanding  it  appeared  manifeftly  at 
the  trial,  that  fuch  excefs  was  only  to  be  taken  in  cafe  of  delay  of 
payment  at  the  end  of  three  months,  and  for  no  other  reafon  what- 
ever.] 

If  a  fum  of  money  is  given  in  conGderatlon  of  an  annuity, 
though  the  yearly  payment  exceeds  the  rate  of  intereft,  yet  it  is 
not  ufury.     Thus, 

Where  A.  ajked  to  horrotv  of  B.  upon  Intereft,  and  B.  refufed  to 
lend  for  Intereft  j  but  faid  that  for  rent  or  annuity  he  would;  and  fo 
it  was  agreed,  and  a  rent  granted  for  twenty-three  years,  amount- 
ing to  more  than  the  ftatute  allows  for  intereft,  ^V. ,-  It  feems,  that 
this  is  not  ufury  within  the  ftatute. 

If  A,  gives  300/.  to  B.  to  have  an  annuity  of  ^  I.  aftured  to  him 
for  100  yearSf  if  A.  and  his  wife  and  four  of  his  children yo  long 
JJjall  live;  this  is  not  within  the  ftatute  of  ufury.  So,  if  there 
had  not  been  any  condition.  But  care  Is  to  be  taken,  that  there 
be  no  communication  of  borrowing  of  any  money  before. 

So,  where -^.  on  the  17th  of  July  1579,  lent  100/.  to  B.^  who 
thereupon  granted  to  A.  and  his  heirs  an  annuity  of  20  /.  a-year,  on 
condition  that  if  the  faid  B.  the  grantor  paid  to  A.  at  Chriflmas 
J^Zo^thefaid  100 1,  that  then  the  annuity  ffjould  ceafe ;  adjudged, 
this  is  not  vylthin  the  ftatute  5  for  nothing  was  to  be  paid  for  in- 
tereft within  a  year  and  a  quarter  after  the  grant  j  and  if  the  ioo  A 

had 
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had  been  paid  on  the  day,  the  annuity  was  toceafe  without  paying 
any  thing  ;  fo  that  it  is  only  a  plain  bargain,  and  a  conditional 
purchafe.  of  an  annuity. 

Buty  if  it  had  been  agreed  between  A.  and  B.^  that  notwith-  5  Rep.  65; 
Jiandingfuch  power  of  redemption^  the  100  1.  JJiould  not  ^i-paid  at  the  burton's 
t/ay,  andyi  that  the  clanfe  of  redemption  was  ijiferied  to  evade  thefla" 
tutey  then  this  had  be-n  a  ufurious  contra£l  and  bargain  within 
the  fliatute-,  for  if  in  truth  the  contract  be  ufurious  againft  the 
ftatute,  no  colours  or  fliew  of  words  M-ili  ferve,  but  the  party  may 
fliew  it,  and  he  (hall  not  be  concluded  or  eftopped  by  any  deed  in 
any  other  matter  whatfoever  j  for  the  llatute  gives  averment  in 
fuch  cafe. 

Where  A.  for  100  1.  granted  a  rent  of  20 1.  for  eight  yearsy  ano-  Brownl. 
ther  of  lo\.  a  year  for  two  years,  if  ^.yC,  nndT).  fhotild  fo  long   '^o. 
live ,   in   replevin  the  defendant  avowed  for  the  rent,   and  the  j^°"^/^'j- 
plaintiff  pleaded  the  ftatute  of  ufury,  and  fet  forth  the  llatute  and 
a  fpecial  ufurious  contract ;  it  was  faid,  that,  if  it  had  been  laid 
to   be    upon  a  loan  of  money,  then  it  was  ufury ;  but,  if  it  be  a 
bargain  for  an  annuity,  it  is  no  ufury  j  but  that  this  was  alleged  to 
be  upon  a  lending. 

So,  where  in  debt  upon  bond,  the  defendant  j^/(?aJ^^  the  ftatute  Cro.  T.  252. 
of  ufury,  and  that  he  came  to  the  plaintiff  to  borroiv  of  him  120/.  P';7-  Foun- 
according  to  the  rate  of  \o\.  per  cent,  nvho  refufed  to  lend  the  fame,  Gr"m 
but  corruptly  offered  to  deliver  120I.    to  him,  if  he  ivould  be  bound  to  Hawk.  p.c. 
pay  him  20 1.  per  ann.  during  the  plaintiff^ s  wife's  and  his  fon's  lives;   '•^*'  §  'S* 
whereupon  he  entered  into  a   bond  j  it  was  refolved,  that  this,  the^'ranrof 
being  an  abfolute  bargain,  in  confideration  of  the  payment  of  20  /.  an  annuity 
per  ann.  during  two  lives,  and  no  longer,  and  no  agreement  to  have  /"''  ^^'""  ""^ 
the  principal  money,  was  out  of  the  ftatute  of  ufury,  but,  if  there  ""n^ UTrate 
had    been  any  prov'fion  for  the   repaytyjent  of  the  principal,  although  alloioed  for 
not  exprejjed  within   the  bond,  it  had  been   a  ufurious   agreement  *"<^"fti  but 
within  the  ftatute.     And  judgment  for  the  plaintiff.  tngThT^  ' 

kncivn  proportion  for  cot.iraBs  of  th''  kir.d,  in  confideration  of  a  certain  fum  of  money,  is  not  within  the 
meaning  of  the  ftatute,  unkfd  there  were  fome  underhand  bargain  for  the  fecu^ity  of  the  repayment  of 
the  principal  or  conlideratlon-money.  [And  Mr.  J  Burnet,  in  Chefterfield  v.  Jaiifen,  z  Vef.  14* 
fays—"  Suppofing  tliere  is  a  puichafe  of  an  annuity  at  ever  fuch  an  under  price,  if  the  bargain  was 
♦'  really  for  an  annuity,  it  carnot  be  ufury :  but,  if  the  communication  was  about  borrowing  and  lending, 
"  it  may  be  ufury  within  the  ftatute  :  and  hDw  ?  If  by  reafon  of  all  the  circumftances  and  the  com- 
"  munication,  the  exility  of  the  fum  given,  t!ie  origirial  contraft  being  a  borrowing  and  lending,  the 
"  court  thinks  the  annuity  was  a  me'C  device  to  pay  the  principal  with  ufurious  interefl.  to  evade  the 
"  ftatute,  this  uiil  be  within  the  ftatute  ;  though  in  the  face  of  the  bargain  it  appears  ever  fo  fair  a  fale- 
**  of  an  annuity  5  the  contrivance  of  the  annuity  as  the  ufurious  reward  for  the  loan  of  money  /hall 
"  not  evaJe  the  ftatute  made  for  the  benefit  of  mankind.  This  I  take  to  be  the  fum  and  fubilance 
"  to  be  collected  out  of  the  feveral  cafes.  Tanfield  v.  Finch,  Cro.  El.  27.  Fuller's  cafe,  4  Leon,  2o3. 
♦'  ZTiAJupra.  Symonds  v.  Cockerlll,  Noy,  151.  Cctterell  v.  Harrington,  Brownl.  l^o.  &  fupray 
••  and  King  v.  Diury,  2  Leon.  7."] 

A.  after  the  ftatute  12  Car.  2.  viz.  3  June,  13  Car.  2.  agreed  to  Sid.  18*. 
le/idB.  100 1,   and  that  for  the  forbearance  thereof  for  the  time  P'*^- ^.''*- 
underwritten,  B.  the   defendant  Jhouid  pay  to  A.,    the    plaintiff,  TheVe"i*n 
120  1.  as  follows^  viz.  40  1.   upon  the  20th  of  Jan.  and  20th  July,  by  this  cafe  was 
equal  portions  annually  next  after  the    2cth  day  of  the  then  in-  heWiii,  be- 
ftant  month  July,  till  the  120I.  be  paid;  which  exceeded  the  rate  judgoie.it. 
of  6\.  per  cent.     And  for  the  further  fecurity  B.  gave  a  bond  of  20o\. 
and  confeffed  a  judgment,      Twifden^  J.    faid   that   the   contract 
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here  was  not  ufurlous,  but  was  a  purchafe  of  an  annuity  for  three 

years. 
a  Mod. 307.       It  is  to  be  obferved,  that  if  the  agreement  of  the  parties  be 
Ballard  v.      honejl^  but  is  made  otherwlje  by  the  mi/lake  of  afcrivetier,  yet  it  is  not 

Oddey.  See  ^C^^^^ 
foB,  letter  ^^^n' 
(E). 

Murray  v.  [An  annuity  was  granted  at  fix  years  purchafe  for  the  life  of 
^R*!^  R^'  ^^^  grantor,  a  clergyman,  then  of  the  age  of  32  years,  charged 
8-0.  3Wiif.  upon  his  living,  with  a  claufe  for  redemption  at  the  option  of  the 
390.  s.  c.  grantor  after  the  expiration  of  five  years  for  five  years  and  a  half's 
inLawieyv.  purchafe.  If  was  recited  in  the  annuity  deed,  that  the  agreement 
5  Atk.»78.  had  been  made  for  a  loan  of  the  money,  whicli  was  paid  as  the 
Lord  Hdrd-  price  or  confideration  for  the  annuity.  But  it  appeared  to  the 
wickeinde-  ^-Qm-j.^  j-j^m-  ^j^jg  recital  was  made  by  the  attortiey  without  the 
that  an  an-  privity  or  dire£lion  of  his  client,  who  really  and  fubftantially 
nuity  grant-  meant  to  purchafe  an  annuity.  The  court  determined,  that  the 
e  byLawiey  jjj^j^uj|.y  ^^^  ^qj-  ijfurious,  and  that  the  inaccuracy  of  the  recitals 

lor  nis  lire,  ■,       •    r,  n        i  i  •  •  '->       i  i  -r 

with  a  pro.  in  the  Hiltrument  Ihould  not  vitiate  a  contract,  that  otherwiie 
vifo  for  re-  feemed  to  be  a  fair  one.  De  Grey^  C.  J.  in  giving  judgment  in 
or^'red'eemfn?  ^^^^^  ^^fe,  obfcrved,  "  That  it  was  eflential  to  the  nature  of  a 
5t,  upongiv-  "  ufurious  contract,  that  there  muft  be,  i.  a  loan.  2,  That  illegal 
jng  fix  f(  intereft  is  to  be  paid  for  fuch  loan.     And  it  is  eflential  to  the 

tice"to\he'  "  nature  of  a  loan,  that  the  thing  borrowed  is  at  all  events  to  be 
grantee,  was  *'  rcftored  [a).  If  that  be  bond  fide  put  in  hazard,  it  is  no  loan, 
aloan,  feem-  «  jjuj.  ^  contra6\:  of  another  kind.  So  alfo,  if  illegal  interefl:  is  to 
grea^  ftTefs  **  ^^  Certainly  paid,  or  even  upon  a  reafonable  poITibility,  the  con- 
upon  the  **  tra6l  is  ufurious."  To  evade  thefe  principles  many  expedients 
cffeaof  the  j^^ve  been  tried,  i.  To  make  the  intereft  precarious  and  uncer- 
From  the  ^^in-  2.  To  make  the  principal  itfelf  precarious.  3.  Commu- 
language  his  nication  Concerning  a  loan  has  fometimes  infedled  the  cafe,  and 
loidfhipufed  turned  a  contract  into  ufury.  But  then  the  communication 
occafion,  an  muft  be  mutual,  and  it  muft  be  with  the  party  himfelf,  and  not 
idea  prevail-  with  his  attorney.  There  is  no  cafe  where  even  a  meditated  loan 
fd  bi  ""'  ^^^  been  bond  fide  converted  into  a  purchafe,  and  afterwards  held 
time,  that  ufurious.  4.  Inequality  of  price  is  alfo  a  fufpicious  circumftance, 
the  inferting  efpccially  if  Very  inadequate.  5.  If  a  power  of  redemption  be 
crovifo  \n  S^^^"»  though  Only  on  one  fide,  it  is  a  ftrong  circumftance  to  fhew 
fefted  the  it  a  loan,  as  \n  Hooper  V.  Lawley,  3  ^//t.  278.  But  that  alone 
deed  with  ^vill  iiot  be  conclufive.  6.  The  form  of  the  inftrument.  If  that 
manifeft'^"  imports  a  loan,  and  it  was  fo  merait,  the  contrail  may  become 
however,  ufurious.  At  the  fame  time  if  the  tranfacllon  be  bond fide^  the 
from  this  blunder  of  an  agent  (hall  not  make  it  otherwlfe,  as  in  Buckley  \» 
rayV  Hard-  G'lUdbankj  Cro.  Ja.  6'j-j.  where  intereft  was  made  payable  by  fuch 
ing,  thata  miftakc  two  days  after.  7.  Subfequent  afis  of  the  parties  may 
right  in  the    ^\^q  {^g  ^  material  evidence  of  intention. 

grantot  to 

determine  the  annuity  for  his  own  benefit,  does  not  create  that  neceflity  or  obligation  of  repaying  the 
principa;  loan  n  all  events,  without  which  the  courts  have  repeatedly  declared  ulury  againrt  the  llatutes 
cannot  be  committed.  And  Lord  Thurlowe,  in  Imham  v.  Child,  i  Dr.  Ch.  Rep.  92.  (aid.  To  jtllan  an- 
nuity, and  make  it  redicmable,  is  net  ufury,  beaiuje  it  is  not  a  kan,  (a)  That  theie  muft  be  a  loan  to  conditute 
ufury  is  laid  down  in  feveral  other  cafes.  2  Anderf.  15.  pi.  S.  22  Vin.  Abr.  3C0.  S.  C.  Loveday's 
cafe,  8  Co.  65.  Biit  there  may  be  ufury,  whtre  a  party  takes  more  thin  the  law  allows  for  the  foibear- 
ance  of  a  debt,  and  yet  in  that  cafe  there  is  no  loan  in  the  ordinary  acceptation  of  the  term.  Thus  in 
FolUid  V.  Scholy,  Cro.  £1.  ao.  «•  Pollard  fold  to  the  defendant  fome  oxen  to  be  paid  for  at  a  given  time : 

*•  whei 


^fWm^.  I  OS 

«  when  ths  time  was  arrived,  Scboly  required  a  longer  day  for  payment,  and  Pollard  granted  it,  paying 
••  to  him  fo  much  whear,  as  exceeded  in  value  the  legai  rate  of  intercft.  The  defendant  in  debt  pleaded 
*«  the  Itatute,  and  would  avoid  the  contraft,  and  the  opinion  of  thejuftice  was,  that  the  ftatute  doth 
•'  not  m?ke  the  contrail  void,  which  was  duly  made,  but  doth  only  avoid  all  conirads  for  ufuiy  :  and 
•'  this  lalt  contract  is  void,  being  a_gainft  the  ftatute,  but  th«  fini  was  good,  being  made  bona  fje," 
See  alfo   Spurrier  v.  Mayofs,  i  Vef  jun.  531. 

If  in  truth  it  appear  on  the  whole   of  the  franfa£lion   that  a  Richards  v. 
loan  was  intended  under  colour  of  an  annuity,  and  the  mode  of  ^"^"W"' 
annuity  was  forced  by  the  lender  on  the  borrower,  the  coiirt  will  '    ' 

confider  it  as  ufurious,  notwithftanding  a  colourable  contingency, 
as  that  the  lender  at  the  end  of  a  given  time  engage  to  fupply  the 
borrower  with  money  to  redeem. 

Dr.  Battle,  at  the  requeft  of  j^/(?fr^,  fold  out  looo/.  South  Sea  Moore  ▼, 
annuities,  at  a  lofs  upon  the  whole  of  76/.,  and  took  a  mortgage  ^^",'^* 
for  1000/.  from  Moore  at  5/.  per  cent,  reducible  to  ^l.  per  cent,  if 
the  money  were  repaid  in  a  given  time.  Dr.  Battle  afterwards  fold 
out,  at  Mr.  Moore's  requeft,  1400/.  S.  S.  annuities  at  a  lofs  upon 
the  whole  of  267/.  \$s..,  and  took  another  mortgage  from  Moore 
for  1400/.  with  interell  at  5/.  per  cent.y  with  a  power  to  Moore 
to  reinftate  the  1400/.  at  any  time  within  two  years.  Upon  a 
bill  for  foreclofure,  the  Mafter  reported  the  two  principal  fums  of 
1000/.  and  1400/.  with  interefl  and  colls  due  thereupon;  which 
having  been  paid  by  the  plaintiff  into  court,  he  brought  his  bill 
(^inter  alia)  to  be  paid  the  feveral  fums  of  76/.  and  267/.  15/. 
with  interefl:,  infifting,  that  the  defendant  ought  to  have  been 
charged  with  them  in  the  account.  The  defendant  pleaded  the 
proceedings  under  the  decree  in  bar  :  his  plea  on  being  argued 
was  ordered  to  ftand  for  an  anfwer,  and  two  quefl;ions  were  made, 
I.  Whether  it  were  ufury  .f'  2.  Whether  the  court  would' re- 
lieve ?  As  to  the  firft,  Lord  Keeper  Henley  was  clearly  of  opinion, 
that  it  was  a  fiiift  within  the  itatute  -,  the  plaintiff  having  receiv- 
ed but  924/.  inftead  of  1000/.,  and  1132/.  5J-.  infliead  of  1400/., 
and  yet  having  paid  as  much  interefl;  as  was  equal  to  5/.  per  cent. 
upon  the  fums  of  looo/.  and  1400/.  His  lordfliip  therefore 
decreed  payment. 

But  a  mere  loan  of  ftock  is  not  ufurious,  nor  the  payment  of 
the  dividends  in  the  mean  time,  though  they  exceed  the  legal 
rate  of  interefl:.     Thus,  where  A.,  to  accommodate  5.,  fold  out  Tate  v. 
fl:ock,  and  lent  B.  the  money  produced  by  the  fale,  on  an  agree-  ^i''ngs> 
ment  that  B.  fhould  replace  the  fl:ock  on  a  certain  day,  or  repay  the  l--^^"^   ^^' 
money  lent  on  a  fubfequent  day,  with  fuch  interefl  in  the  mean 
time  as  the  flock  itfelf  would  have  produced  j  it  was  adjudged,  that 
this  was  not  ufurious,  though  the  interefl  exceeded  5  /.  per  cent. 
The  loan  was  not  originally  ufurious,  becaufe  for  a  limited  time, 
the  party  borrowing  had  it  in  his  power  to  repay  the  money  or 
replace  the  ftock  itfelf,  if  he  had  chofen. 

Where  the  borrower  of  money  gave  a  bond  for  the  payment  of  Morfe  v. 
the  principal  and  interefl:  at  5/.  per  cent..,  and  covenanted  at  the  ^-^l^^^^. 
fame  time  alfo  to  pay  the  lender  a  certain  portion  of  the  profits  353. 
of  a  trade  carried  on  by  him  in  partnerfiiip  with  another  perfon, 
it  was  adjudged  to  be  ufury  ;  for  the  principal  was  no  farther 
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hazarded  than  hi  the  cafe  of  every  other  loan,  namely,  by  tlic 
rifk  of  the  borrower's  infolvency ;  as  between  tlie  lender  and  the 
partners  in  the  bufinefs,  he  was  not  liable  to  contribute  to  the 
loffes  in  the  trade.  Here  is  a  provifion  to  receive  the  profits, 
but  none  to  engage  for  the  loffes  of  the  trade. 

On  a  bill  praying  that  the  defendants  might  be  decreed  to  com- 
plete their  purchafe  of  certain  houfes,  the  defendants  infifted  that 
the  contra£l  for  the  purchafe  was  ufurious.  The  agreement  was, 
to  purchafe  the  houfes  for  430/.,  200/.  to  be  paid  in  money,  and 
the  remainder  on  a  future  day,  with  5/.  per  cent,  intereft,  or  in 
default  of  payment,  to  pay  a  rent  of  42/.  per  atm.  till  payment, 
fubje6l  to  a  dedudlion  of  5/.  per  cent,  for  fo  much  of  the  remain- 
ing fum  of  230/.  as  fliould  be  then  paid.  PoflelTion  was  deliver- 
ed to  the  defendants.     Adjudged  not  to  be  ufury. 

A  perfon  paid  197/.  for  a  note  of  200/.  which  had  three  months 
to  run,  and  at  the  expiration  of  that  time  took  another  note  of 
200/.  upon  advancing  3/.  more  for  other  three  months.  Upon 
an  ifliie  out  of  Chancery,  Lee^  C.  J.  held  it  ufury.  However  in 
the  cafe  of  Lloyd  v.  Williams,  2  Bl.  Rep.  793.  Blackftone  J.  faid, 
**  he  conceived  that  intereft  may  as  lawfully  be  received  before- 
**  hand  for  forbearing,  as  after  the  term  is  expired  for  having 
*'  forborne.  And  it  fliall  not  be  reckoned  as  merely  a  loan  for 
"  the  balance ;  elfe  every  broker  in  London,  who  takes  5  A  per 
"  cent,  for  difcounting  bills,  would  be  guilty  of  ufury.  For  if 
**  upon  difcounting  a  100/.  note  at  5/.  per  cent,  he  fhould  be 
*<  conftrued  to  lend  95/.  only,  then  at  the  end  of  the  time  he 
**  would  receive  5/.  intereft  for  the  loan  of  95/.  principal,  which 
*'  is  above  the  legal  rate."  It  has  been  fince  determined,  that 
in  difcounting  notes  the  common  ufage  of  charging  fomething  for 
trouble,  isc.  beyond  the  rate  of  legal  intereft  is  not  ufurious, 
provided  no  corrupt  bargain  be  made  for  taking  ufurious  intereft. 
So,  in  an  a£lion  for  ufury,  tried  before  BiiUcr,  J.  againft  a  banker 
at  Sudbury,  it  appeared,  that  it  was  their  conllant  ufage  to  dif- 
count  bills  in  London  for  their  correfpondents  at  Sudbury,  for 
which  the  bankers  charged  beyond  the  legal  intereft  for  the  time 
the  bills  had  to  run  5  s.  per  cent,  on  the  grofs  fum,  without  any 
reference  to  the  time  the  bills  had  to  run.  The  jury  found  for 
the  defendant  under  the  judge's  dire£lion. 

Where  upon  a  negotiation  for  a  loan  of  money,  the  lender 
faid,  he  could  not  advance  money,  but  would  furnifii  goods,  which 
the  borrower  took,  and  fold  by  the  intervention  of  a  broker  re- 
commended by  the  lender,  and  upon  the  Iflue  of  the  negotiation 
the  borrower,  inftead  of  200/.  which  he  meant  to  borrow,  re- 
ceived only  117/.  2s.  2d.:  the  court  held  the  tranfaflion  to  be  a 
loan  of  money  for  more  than  5/.  per  cent,  under  colour  of  a  fale 
of  goods,  and  therefore  ufurious. 

B.y  a  ftudent  of  a  college  in  Oxford,  applied  to  A.  a  Jew  to 
raife  him  a  fum  of  money :  A.  recommended  one  P.,  and  P.  in- 
troduced him  to  v.,  who  let  him  have  the  goods  to  the  amount. 
A.  attended,  and  recommended  the  choice  of  the  filks,  for  which 

B.  gave 
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B,  gave  his  note  for  2224/.  at  twelve  months  date.     The  filks  In  arguing 
were  afterwards  bought  by  one  R.  for  about  half  the  price.     The  "^^'^  "fe, fe- 

^  ■*  ,  *  vera!  other 

note  was  afterwards  indorfed  by  V.  to  D.  in  the  fettlement  of  an  cafes  of  a 
account,  who  was  completely  ignorant  of  the  tranfaciion  with' 5.  Hketend- 
Upon  B  's  application  to  the  court  to  compel  the  delivery  up  of  ^"*^^  ^'""^ 
the  note,  on  payment  of  what  the  fillcs  a£lually  produced,  Lord  that  of  Cecil 
Thurloive  faid,  "  I  am  to  inquire  whether,  under  the  malic  of  v.  Sutton 
"  tradmjj,  this  is  not  a  method  of  lending  money  at  an  extra-  f"'^  Kound. 

^  .  .  tree  lu  the 

"  ordinary  rate  of  intereft ;  and  there  is  not  a  doubt,  that  in  this  Exchequer, 
*'  cafe   the   tranfattion  was    merely  for  the  purpofe  of  raifing  where  the 
"  money,  to  fupply  the  neceffities  of  this  young  man.     Do  they  '^^^^^^^^^^ 
"  deny  knowmg  the  goods  were  to  be  lold  r     1  take  it  tnererore  piaintift" 
«*  as  an  advancement  of  goods  inftead  of  money  to  fupply  his  with  goods, 
«'  neceffities."  ll^V' 

enable  hini 
to  take  up  a  note,  and  the  court  granted  an  injunction  till  the  amount  for  which  the  goods  fid  /hould 
appear.     In  Lord  Poiwarth  v.  Cooke,  his  li)rd/hip  had  applied  for  the  loan  of  150/.,  and  Cooke  gave 
him  50/.,  a  gold  watch,  and    a  Ciemona  fiddle  j  and   the  couit  ordered  the  fecutities  to  be  given  upoa 
payment  of  what  was  oLtaincd  by  fale. 

A.  applied  to  B.  for  the  loan  of  1500/.  on  mortgage  :  B.  faid  Davifon  v. 
his    money   was  in  the  funds,    and  that  he   had   purchafed    at  ^^/p^rtiPitf, 
75/.;  if  therefore  A.  would  have  flock  at  that  value,  he  would  N.^p.'i. 
transfer  as  much  as  would  amount  to  that  fum ;  which  he  did, 
and  A.  gave  a  mortgage  accordingly  for  1500/.     A.  loft  two  and 
a  hdiX'i  per  cent,  on  the  fale.  of  the  ftock.     The.  executor  of  B. 
could  not  maintain  an  ejeftment  on  the  mortgage  deed  j  for  in  fa6t 
the  deed  was  void  by  the  ftatute  :  and  moreover,  no  a£lion  could 
be  maintained  on  a  contracSt  ufurious  at  common  law. 

So,  if  the  difcounter  of  a  bill  of  exchange  make  the  holder  Pratt  v. 
take  goods  at  a  higher  price  than  they  are  worth  upon  a  fair  efti-  Wiiiey, 
mate,  it  is  ufury.  "*°* 

But  in  the  Duke  oi  Ancajler  v.  Pickett,  the  court  refufed  to  re-  i  Br.  ch. 
lieve  X^at  Duke  who  had  purchafed  goods  of  Pickett .^  and  had  fold  ^^P-  ^5'* 
them  again  for  lefs  money  :  for  the  jewels  were  fold  in  the  com- 
mon courfe  of  trade,  and  not  with  any  view  of  accommodating        , 
the  Duke  with  the   means  of  raifing  or  borrowing  money  upon 
them. 

An  a6lion  was  brought  here  upon  a  bond  entered  into  at  Cal-  Bodily  v. 
cutta^  where  both  parties  then  refided,  and  the  plaintiff  ftill  re-  ^^''^"^y* 
fided  ;  but  the  defendant  was  in  England;  and  nine  ^^r  cent,  was   1094." 
the  rate  of  intereft  made  payable  by  the  condition  of  the  bond. 
Lord  Mansfield  faid,   "  The  plaintiff  is  in  juftice  entitled  to  reco- 
*'  ver  the  fum  really  lent  to  the  defendant,  together  with  Indian 
"  intereft  till  the  figning  of  the  judgment :  but  with  only  legal 
**  intereft  of  this  country  (which  is  no  more  than  five  per  cent.) 
*'  from  the  time    of   the  liquidation  of  the  debt  by   the  judg- 
«  ment." 

A  fpecial  memorandum  was  indorfed  on  a  bond  given  for  the  Le  Grange 
payment  of  too/,  with  intereft  at  5/.  per  cent,  m  payments  of  v. Hamilton, 
20/.  yearly  by  quarterly  payments  of  5 /.  each.     The  indorfement  61-!"^'   ^^' 
was  to  this  effedl :  that  at  the  end  of  each  year,  the  year's  in-  2  H.  61.141 
tereft  due  was  to  be  added  to  the  principal  fum ;  and  then  the  ^-  '^-  ''^ 

O  3  20/. 


error. 
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20/.  received  during  the  year  to  be  dedufted,  and  the  balance  to 
continue  as  principal.  As  the  intention  of  the  parties  did  not 
appear  to  be  ufurious  j  as  not  the  intereft  on  the  whole  100/., 
but  the  intereft  due,  was  to  be  added  to  the  principal  at  the  end 
of  the  year,  and  the  intereft  due  could  only  be  taken  to  mean 
what  was  legally  due  ;  as  there  was  no  loan,  but  the  confideration 
of  the  bond  was  the  giving  up  of  an  annuity  ;  the  court  of  K.  B. 
dijfetit.  KenyoTiy  C.  J.,  held,  that  the  contratl  was  not  ufurious,  and 
that  opinion  was  afterwards  affirmed  in  the  Exchequer-chamber,] 


(D)  What  Kind  of  Hazard  or  Cafualty  will  bring 
an  Agreement,  ^V.  out  of  the  Statuie  of  Ufury. 


Show.  8. 
Wa'in  V. 

Abdee. 


"iT  has  been  held,  that  if  principal  and  intereft  be  in  hazard 
*■  upon  a  contingency,  it  is  no  ufury,  though  the  interejl  do  ex- 
ceed the  allowed  rates /"fr  cent.  And  virhen  there  is  a  hazard 
that  the  plaiittiff  may  have  lefs  than  kis  principaly  it  is  no  ufury. 
Thus  — 

If  S.  lend  100/.  to  have  120/.  at  the  year's  end  upon  cafualty, 
if  the  cafualty  goes  to  the  intereji  cnly^  and  not  to  the  principal^  it  is 
ufury  j  for  the  party  is  fure  to  have  the  principal  again,  come 
what  will  j  but,  if  the  intereji  and prifici pal  are  both  in  hazard,  it  is 
not  then  ufury.     Per  Dodderidge,  J. 

In  debt  upon  obligation  of  60/.  tlie  defendant  pleaded  the  fta- 
tute,  a.nd  Jhe-zued  that  it  was  agreed  betv^een  the  plaintiff  and  de- 
fendant, 14.  December,  that  the  pldintiff  Jljould  lend  the  defendant 
Ailthecourt  ^oA  to  be  repaid  the  firjl  of  June  foL'oivingy  and  the  plMnufffhould 
held,  up.m  ^^^^  ^  j_  y^^  the  forbearance,  if  the  plaintiff '  s  fon  fJjould  be  then  living  ; 
tmes^f  i7/;J  if  he  died,  then  to  pay  but  26  I.  of  the  principal  money.  The 
37  H.?.  court  inclined  that  it  was  within  the  ftatute  of  ufury  j  whereupori 
and  ijEhz.  ^i^g  plaintiff,  who  had  demurred,  became  nonfuit. 

thit  the  ^  ' 

bond  was  void,  becaufe  Ir  appears  to  be  made  by  corrupt  means  to  have  more  tban  lo/.  per  cent,  which 
the  ftatute  cf  37  H.  8.  intended  to  punifh.  And  by  tne  provifo  it  appears  that  the  intent  was,  if  one 
Wiis  indebted  to  another  truly  "without  loan  and  intention  of  ufury,  then  in  fuch  cafe  bonds  and  con-vcyancti 
of  land  for  fecuring  the  true  debt,  are  out  of  thsfa:djfatut^;  but  if  there  is  a  borrowing  of  money,  and 
a  commun  ca'^i'  n  for  intereft,  the  devife  to  be  beyond  the  rate  of  10  /,  fer  cent,  is  frauduent,  and  with- 
in the  fiid  ftatute,  otherwife  the  flarute  would  be  vjin  5  for  he  might  as  weil  have  made  the  conJitlon, 
that  if  20  perlons,  or  any  of  them,  ftiouid  be  living  at  the  day,  &c.  then  he  ftioald  have  33  /.  And 
of  this  opinion  were  Popham,  Ch.  J.  of  B.  R  and  leriam,  Ch.  13.  '1  And.  i  y  pl.S.S.C.  5  Rep.  70, 
Clayton's  cafe,  S.  C  refolved  that  it  was  a  ufurious  contradl. 


Cro.  J.  308 
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Cro,  Eliz. 
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Button  V. 
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So,  where  A.  agreed  with  J.  S.  to  give  him  lo/.  for  the  for- 
bearance of  20  I.  for  a  year,  ?/ B.  hisfon  were  then  alive ;  it  was 
held  by  three  Juftices  {Glanvil  abfente)  to  be  ufury,  by  reafon  o£ 
the  corrupt  agreement,  and  it  is  the  intent  makes  it  fo  or  not  fo. 

Likewife,  where  the  obligor  was  bound  in  a  bond  of  300/.  con- 
ditioned to  pay  22  I.  10  J",  premium  at  the  end  of  the  firjl  three 
months  after  the  date,  ^c.  and  6  d.  in  the  pound  at  the  end  of  fix 
months,  as  a  farther  premium,  together  with  the  principal  itfelf,  in 
cafe  the  obligor  be  then  living;  but  if  he  dies  nvithin  that  time^ 
then  the  principal  to  be  lo/} ;  this  was  adjudged  a  ufurious  con- 
traft,  becaufe  there  v/as  a  pojfibility  that  the  obligor  might  live 

fo 


fo  long  ;    and  there   is   an  exprefs  prov'ifion  to  have  the  prhiclpal 
again. 

But,  where  the  bargain  is  merely  cafual,  and  the  whole  de- 
pends on  a  contingency,  there,  the  contra6t  is  not  ufurious. 
Thus  — 

Mr.  Spenter  being  in  poflcffion  of  an  eftate  of  7000/.  a  year,  Earl  of 
and  of  a  perfonal  eftate  in  goods  and  plate,  ^c.  worth  20,000/.,  ^^efterfield 
and  owing  about  20,000  /.  to  tradefmen,  being  about  30  years  of  tutors  of  " 
age,  of  a  hale  conftitution,  but  impaired  by  irregularity,  and  the  Mr.  John 
Duchefs  of  Marlborough f  his  grandmother,  being  then  78,  and  of  cP^ff'^'^l^* 
a   good   conftitution,    made    tire   defendant    a  propofal,  that   for  janfen, 
5000/.   paid  down,  he  would  engage  to  pay  10,000/.  if  he  fur-  _MS.  Rep. 
vived  the  Duchefs,  w'hich  after  fome  deliberation  was  accepted  by  '"  .  ^"**  ^ 
the  defendant ;  and  Mr.  Spencer  gave  him  a  bond  for  the  payment  2.    And  fe? 
of  10,000/.  in  fix  months  after  the  death  of  the  Duchefs,  in  cafe  the  cafe  very 
he  fliould  be  then  living.     The  Duchefs  lived  fix  years  after  and  ejin^Atkl 
then  died,  giving  Mr.  Spencer  by    her   will  a  very  confiderable  301. 
eftate.  Then  Mr.  Spencer  confefTed  a  judgment  to  the  defendant  for  [2.'^^ez.i25. 
10,000/.,  and  afterward  paid  him  2000/.  in  part  of  it,  and  then     '^jij-  ^gg 
died,  about  a  year  and  eight  months  -after  the  Duchefs.  A  bill  was  s.  C] 
brought  to  be  relieved  againft  this  demand,  upon  payment  of  the 
principal  fum  with  legal  intereft,  on  account  of  its  being  an  un- 
Confcionable  bargain,  and  againft  the  publick  good. 

Lord  Chancellour  called  to  his  aftiftance  Lord  Chief  Juftice  Lee, 
Lord  Chief  Juftice  Willes,  Sir  John  Strange,  Mafter  of  the  Rolls, 
and  Mr,  Juftice  5//r;;^/;  who  gave  their  opinions  in  Hi/,  term. 
1750,  that  no  contrail  can  be  fraudulent  within  the  ftatute,  where 
it  is  not  for  the  forbearance.  There  may  be  many  contracts  which 
this  court  fets  afide, though  not  ufurious,  as  marriage-brocage  bonds, 
place-brocage  bonds,  v5f.  but  here  appears  no  fraud  or  impofition 
in  this  cafe,  and  the  party  himfelf  has  confirmed  it :  This  was  a 
mere  contingency,  and  the  whole  money  might  have  been  loft  •,  it 
is  a  bargain  of  chance,  and  a  mere  wager ;  and  the  relief  prayed 
by  the  plaintiffs  was  refufed. 

So,  Vv'here  ./f.  delivered  to  ^.  100/.  who  by  indenture  covenant-  Cro.  E1I«. 
cd  with  A.   to  pay  to  every  one  of  h^s  children  ivhich  then  were  and  '^^^:  '^,f^^J' 
Jhould  he  living  at  10  years  end  80  /.,  A.  having  then  five  daughters  ;  v.  Afbky, 
and  for  afTurance  mortgaged  a  manor,  and  was  bound  in  a  ftatute 
of  500/.;  it  was  adjudged  not  to  be  ufury,  but  a  mere  cafual  bargain. 
But,  if  it  had  been  to  pay  400/.  at  10  years  end,  z/'rtwv  ivere  livingy 
then  it  had  been  a  greater  doubt;  or,  if  it  had  been  to  pay  300/, 
if  any  were  living  at  one  or  two  years  end,  that  had  been  ufury, 
becaufe  of  the  probability  that  one  of  them  would  continue  alive 
for  fo  fhort  a  time  -,  but  in  10  years  are  many  alterations. 

But,  where  M.  lent  C.  iijo/.  for  repayment  of  which  C.  leafed  Cro  Ja.jcy. 
a  clofe  to  M.for  60  years,  to  begin  at  the  end  of  two  years,  upon  con-  P''  r°' 
dition  that  if  he  paid  the  150  /.  at  the  end  of  the  two  years,   the  leafe  Trenayne,* 
to  he  void ;  and  it  was  agreed  that,  for  the  deferring  and  giving  a 
day  of  payment  for  the  two  years,  C.fjould  pay  to  M.  for  interejl 
22  /.  \QS.  quarterly ,  if  lA.fjouldfo  long  live;  in  purfuance  of  which 
agreement  M,  lent  the  150/.  and  A,  made  the  leafe,  and  granted 

O4  by 


200  JBDf  WiXX^* 

by  fine  to  AI.  the  rent  of  22/.  ioj.  to  be  paid  quarterly,  if  M. 
(liould  fo  long  live  -,  this  was  held  to  be  a  ufurious  contradl,  for 
by  intendment  M.  might  have  lived  above  the  two  years,  and  it 
was  an  apparent  pojftbllity  iX-i^t  he  fiiould  receive  that  confideration, 
whereby  (he  is  within  the  (tatute  ;  and  alfo  that  the  leafe  taken /or 
the  payment  of  the  principal  moneys  and  not  for  any  part  of  the  ufitry, 
is  luithin  the  fiatute^  becaufe  it  is  for  fecurity  of  money  lent  upon 
intereft,  and  for  the  fecuring  of  that  which  the  ftatute  intended 
M.  fhould  lofe. 

(E)  In  what  Cafes  Securities  fhall  be  forfeited  or 
avoided  on  account  of  Ufury. 

Hawk.  P.C.  TjERE  it  is  to  be  premifed,  that  it  is  not  material  whether  the 
c.  82.  §21.   tJ    payment  both  of  the  principal    and    alfo  of   the    ufurious 

intereft    be  fecured   by    the  fame  or   by  different    conveyances^    but 

all  writings  whatfoever  for  the  ftrengthening  of  fuch  a  contrail 

are  void, 
a  Le,  39.  Where  a  bond  is  made  for  more  than  legal  interejl,  but  at  the 

Arg.in  Van  payment  the  obligee  takes  only  legal  intereft ;  he  (hall  not  be 
cafe.  '^'^   ^     puniflied  for  the  contract  ;  but  perhaps  the  bond  (hall  be  void. 

Thus — 
4.Le.  43.  Where  A.  borrowed  of  B.  80/.   atid  was  bound  in  a  bond  to  pay 

P'-  "7-  him  90/.  at  the  end  of  the  year ;  per  cur.  Though  the  90/.  was 
Fulfby.*"       tendered,  and  B.  did  tell  the  famcy  yet  if  B.  takes  but  80  /.  /'/  is  not 

ufury  within  5  Eliz.  to  make  a  treble  forfeiture ;  but  yet  in  that 
3  Le.  205.  cafe  the  obligation  itfelf  is  void. — The  bond  is  void  prefently,  and 
pi.  260.        jf  j^g  receives  exceffive  intereft,  he  fhall  forfeit  the  treble  value. 

T°afrel!"         -^^^  Clerk,  J. 

Buirtr.  17.         Where  the  firft  contratl  is  not  ufurious,  it  fliall  never  be  made 

fo  by  matter  ex  pofl  facto.  Per  IVilliamSy  J.  Thus — 
Nov,  171.  Ill  debt  upon  an  obligation,  where  the  ftatute  of  ufury  was 
Daiton's  pleaded,  it  was  faid  by  Fopham  upon  the  evidence,  that  if  a  man 
"d'  n^d  ^^"^^  100 1  for  a  year,  to  have  xol.for  the  ufe  of  it,  if  the  obligor  pays 
byiheahoie  the  ID  A  twenty  days  before  it  be  due,  that  does  not  make  the  obli- 
court,  that  gatioH  void,  becaufc  it  was  not  corrupt.  But,  if  upon  making 
the  '^fe'"^  ^'^^  obligation  it  had  been  agreed,  that  the  10 1.  fJjould  have  been  paid 
mon.ywlth-  within  the  time,  that  would  have  been  ufury,  becaufe  he  had  not 
in  the  year,  ^j^g  loo/.  for  the  whole  year,  when  the  10/.  was  to  be  paid  with- 
fJoi'dThe       i"  the  year ;   and  a  verdia  was  given  accordingly. 

obligation,  and  is  no  ufury  within  the  ftatute,  becaufe  it  was  not  ufurious  at  the  beginning.  And 
judgment  for  the  plaintiff.     Bulft.  17. 

yMod.  119.  Likewife,  if  a  man  makes  a  ufurious  contract  with  another,  and 
Tiie  Queen  givcs  him  unlawful  intereft,  and  agrees  to  give  him  a  bond  for  th^ 
^:.  ^^*^''  principal,  and  after ^  by  a  fubfcquent  agreement,  gives  a  bond  for 
*  "*  *    the  fum  lent  to  J.  S.,  to  whom  the  lender  owes  fo  much,  in  fatisfac- 

tioa  of  his  debt  j  this  bond  is  not  voidable  by  the  ftatute.   Per 

Holt,  Ch.], 


So,  if  a  man  lend  money  on  a  legal  interejl,  and  after  a  fubfequent  Fa'"-  "9. 
agreement  be  made  for  more  interell,  which  is  ufury  j  that  will  not  ^  sewei^^" 
avoid  the  firft  contracl.  Per  Holt ^  Ch.  J.  a/fajBe/us. 

For  the  words  of  the  ftatute  are,  "  That  ail  affurances  for  the  payment  of  any  principal,  &c.,  luhere- 
"  upon  or  tju/iereby  there  fhall  be  referved  or  taken  above  the  rate  of  5  /.  in  the  hundred,  iliall  be 
"  void." 

But,  if  a  fecond  bond  be  made  after  the  forfeiture  of  a  former,  Hawk.P.C. 
and  conditioned  for  the  receipt  of  intereft  according  to  the  pe-  c.  82.  §23, 
iialty  of  the  forfeited  bond,  this  is  as  much  within  the  ftatute  as 
if  it  had  been  made  before  the  forfeiture  j  for  if  fuch  a  practice 
fliould  be  allowed,  nothing  could  be  more  eafy  than  to  elude  the 
ilatute  ;  and  though  the  whole  penalty  be  due  in  ftri£tnefs  to  the 
obligee,  yet  the  true  principal  debt  is  in  confcience  no  greater 
after  the  forfeiture  of  the  bond,  than  it  was  before. 

A  bond  made,  to  fecure  a  juft  debt  payable  with  lawful  in-  Hawk.P.C. 
tereft,  (hall  not  be  avoided  by  reafbn  of  a  corrupt  agreement  be-  <=.  82.  §  u, 
tween  the  obligors,  to  which  the  obligee  was  no  v/ay  pnvy  :  As, 
where^.  being  indebted  to  B.  in  100/.  agrees  to  give  him  30/. 
for  the  forbearance  of  that  100/.  for  a  year,  and  gives  him  a 
bond  for  60  I.  for  payment  of  the  30/,  and  for  the  payment  of 
the  100/.  enters  into  a  bond  of  200/.  together  with  B.  for  the 
payment  of  a  true  debt  of  100/.  due  from  B.  to  C 

So,  where  W.  was  indebted  in    100/.  to  A.  upon  a  ttfur'tous  con-  Moor, 752. 
traEl  on  a  bond^  and  ^.  being  indebted  to  Y,.^  transferred  the  debt  to  ^'J^^^' 
E.,    and  W.   became  bound  for  the  fame  ufnrioiis  debt  to  E.,   nvhofe  Wames. 
debt  nvas  jufl^  and  he  ignoratit  of  the  ufury ;   it  was  adjudged   upon 
great  deliberation,  that  the  obligation  made  by  W.  to  E.  was  not 
avoidable  for  the  ufurious  contract  made  between  14'^.  and  A.,  be- 
caufe  it  was  given  to  E.  for  a  true  debt,  and  he  knew  nothing  of 
the  ufury,  though  the  ground  betvi'een  A.  and  W,  was  ufurious. 

Likewife,  an  aflurance  made  in  purfuance  of  a  fair  agreement  Hawk.P.C, 
for  fuch  intereft  as  is  allowed  by  the  ftatute,  {hall  iiot  be  avoided  ^'  ^^  §  ^7* 
by  the  fault  of  the  fcrivener,  who  draws  it  up  in  fuch  a  manner  HardinY  "' 
as  to  bring  jt  within  the  exprefs  letter  of  the  ftatute  :   As,  where  j'iij>ra  i(jt\.] 
the  parties  agree,  that  5./.  fliall  be  paid  for  the  loan  of  100  /.  for 
one  year,    and  the   fcrivener,  in  drawing  the  bond  for  it,  doth, 
without  the  knowledge  of  the  parties,  who  are  illiterate  perfons, 
make  the  5  /.  payable  at  the  end  of  half  a  year :  or,  where  on  the 
fair  loan  of  100/.   agreed  to  be  paid  with  common  intereft,  a 
mortgage  is  made  for  the  100/.,  with  a  provifo,  that  it  fhall  be 
void  on  payment  of  105  /.  at  the  end  of  one  year,  without  any 
covenant  for  the  mortgagor  to  take  the  profits  till  default  be  made 
of  payment,  fo  that  in  flridnefs  the  mortgagee  is  entitled  both  to 
the  intereft  and  profits. 

It  is  to  be  obferved,  that  a  fine  levied,  or  judgment  fufFered,  in  Hawk.P.C. 
purfuance  of  a  ufurious  contraft,  may  be  avoided  by  an  aver-  ^•^^.  §^°' 
njent  of  the  corrupt  agreement,  as  well  as  any  common  fpecialty,  [x^halge^ 
or  parol  contrad.     And  in  an  affumpftt  if  it  appear,  either  upon  g'vpn  upon 
the  evidence,  or  from  the  plaintiff's  Own  exprefs  fliewing  in  his  ^  "^"'■''|"* 
declaration,  that  the  gontrad  was  ufurious,  he  cannot  recover,  tionhm'd 

But 
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in  the  hands  But  a  fpcclalty  Cannot  be  avoided  by  ufury  appearing  on  evidence 
dorf"e'fo'ra    ^^  °'^  ^^^  ^^^^  °^  ^^^  Condition,  but  it  mull  be  pleaded. 

valuable  confideration  without  notice  of  the  ufury.     Lowe  v.  Waller,  Dougi.  736.] 


Vin.  Abr.  If  a  judgment  be  given  upon  a  ufurious  contract,  audit  be 

tit.  Ufury,    p^^^  qJ  fj^^  agreement  to  have  a  judgment,   yet  the  defendant  may 

avoid  fuch  judgment  by  audita  querela,  or  h-^  fcire facias  brought  on 

the  fame. 
Le.  307.  Where  A.  mortgaged  to  B.  on  a  ufurious  contrafl  for  100  A,  and 

Carter  V        before  the  day  of  payment  B.  is  oujied  by  C,  and  B.  brings  an  ac- 
eiaycde.       tion  againfh  C.,  C.  cannot  plead  the  ftatute  of  ufury  ;  for  he  has  no 

title;  the  eftate  being,  void  againft  the  mortgagor.      Per  Perlam. 
7  Mod.!  19.       But,   where  A.   lent  B.   45/.   on  a  pledge  of  jewels,  and  it  was 
l^T^^    agreed  to  pay  9/.  for  it  for  a  year ;  afterwards  B,  gave  a  bond  for 
<i/wj  Bea'us.  the  fame  money ;  per  Holt,  at  Nj/i  Prius,  It  is  a  queftion  if  the 

bond  be  void  or  not. 

(F)  In  what  Cafes  a  Forfeiture  of  treble  Value  (hall 
be  incurred  on  account  of  Ufury. 

Hawk. P.O.  ^HOUGH  the  receipt  of  higher  intereft  than  is  allowed  by  the 
c.8z.  §12.     --     ftatute,   by  virtue  of  an  agreement   fubfequent  to  the  firfl: 
contract,    does   not  avoid  an  aifurance  fairly   made  and    agree- 
able to  the  ftatute,  yet  it  lubjecls  the  party  to  the  forfeiture  of 
treble  value, 
Hawk.P.C.       But  the  receipt  of  intereft  before  the  time  when  it  is  in  ftri£t- 
c.  82.  §14.  nefs  due,  being  voluntarily  paid  by  the  debtor  for  the  greater 
convenience  of  the  creditor,  or  for  any  other  fuch  like  confidera- 
tion,  without  any  manner  of  corrupt  practice,  or  any  previous 
agreement    of   this  kind  at    the    making   of  the    firft  contra£t, 
does  not  make  the  party  liable  to  the  forfeiture  of  the  treble 
value. 
Raym- 196.       An  information  upon  the  ftatute   12  Car.  2.  c.  13.  fet  forth 
The  King  V.  ^\^^^  the  defendant,  16  November,  20  Car.  2.  lent  J.  S.  20  /.  ////June 
next  following,  and  that  afterwards,  [v'\z.)adfnem  termini  pr^di^. 
he  took  of  the  faid  J.  S.,  corrupt}  CS*  extotfve,  30  J",  for  the  loan 
thereof,  which  is  more  than  the  ftatute  allows.     The  jury  found 
againft  the  defendant.      And  it  was   moved,  thar  this  corrupt 
agreement  ought  to  be  within  the  ftatute  at  the  making  of  the 
contra£t,  and  not  at  the  end  ot  the  term,  as  laid  in  the  informa- 
tion.    Twifden,  J.  took  a  difference  upon  the  two  claufes  in  the 
Jlatute,  that  if  the  lender  contraBs  for  more,  fo  that  the  agreement 
is  corrupt  at  the  time  of  the  loan,  all  the  ajfurance  is  void ;  but,  if 
he  contracts  for  no  more  than  the  ftatute  allows,  but  will  afterwards 
take  more,  the  ajfurance  fhall  not  be  avoided,  but  the  party  fhall  for^ 
feit  the  treble  value.     But  judgment  was  ftayed  till  the  other  fide 
moved,  becaufe  the  court  would  advife. 
Saund.  2941       In  debt  upon  bond  the  defendant  pleaded,  that  after  the  making 
Ferrai  v.       ^  ^jjg  ^^^j  ^j^g  defendant  corruptive  recepit  fo  much,  viz,  more  than 

-  thj8 


the  ftatute  allows,  and  that  therefore  the  bond  was  void.  But  ad-  3  Saik.  390. 
judged  upon  demurrer,  that  the  plea  is  not  good  ;  for  the  bond  here  P'-  4   S.  P. 
was  not  for  the  payment  of  money  (upon  or  for   ufury)  as  the  ^"""^  '"*^* 
words  of  the  ftatute  are  ;  but  for  any  thing  appearing  to  the  con- 
trary ^   it  nvas  for  payment  of  a  juji  debt,  and  fo  the  bond   was  good 
when  it  was  made,  and  therefore  a  ufurious  contract  after  cannot 
make  it  void  •,  but  it  is  a  forfeiture  of  the  treble  value  by  the  lat- 
ter claufe  of  the  ftatute. 

A.  (when  money  was  at  8/.  per  cent.)  lends  money  and  takes  Raym,  197. 
bond  for  the  fame,  and  then  the  ftatute   12  Car.  2.  is  made,  and  Th^K-ingv. 
he   will   continue  the  intere/}  on  that  bond :   the   bond  (hall   not  be 
avoided  by  fuch  acceptance  of  intereft,  but  the  party  fliall  forfeit 
the  treble  va/ue  by  the  ftatute.     PerTwifden,]. 

So,  in  debt  on  an  obligation  conditioned  to  pay  by  a  certain  3  ^^b.  142. 
day,  the  deieudznt  pleaded  the  fatute    12  Car.  2.  c.  13.,  and  faid^  r  d^^' 
that  the  contraEl  luas  ufurious  :  but  per  cur.  the   contrail   being  Manning. 
tnade  after  the  bond  forfeited  to  receive  interejl  according  to  the  penalty  ^ 
which  was  double  the  principal,  it  doth  not  void  the  obligation 
that  was  good  at  firft,  but  only  fubjedfs  the  taker  to  other  penal- 
ties j  and  judgment  for  the  plaintiff,  nifi. 

(G)  In  what  Cafes  Relief  is  given  againft  ufurious 

Contradts. 


1 


T  has  been  fald,  that  though  the  ftatute  does  not  go  fo  far  as  Caf.  temp. 

to  make  the  party  receiving  the  ufurious  intereft  liable  to  re-  p^"'  "4« 
fund ;  yet  having  prohibited  the  taking  beyond  fuch  a  fum,  and  Hinss.^* 
avoided  the  contraft,  the  tarking  it  is  a  breach  of  the  ftatute, 
and  the  atlual  receipt  of  the  money  will  (in  a  court  of  equity) 
make  him  liable  to  refund  ;  the  wrong  being  the  fame,  whe- 
ther the  ufurious  intereft  hath  been  actually  paid  or  not. 
Thus — 

Where  A.  entered  into  a  bond  to  B.  for  a  fum  of  money,  to  pay  id.  38, 
61.  per  cent,  intereft;  afterwards  A.  being  unable   to  pay  off  the  Bofanquett 
bond,  confented  to  pay  10/.  per  cent,  for  the  money,  and  continued  ^•^*^^''<""^' 
paying  at  that   rate  for  14  years;   B.  died,  A.   became  a  bankrupt; 
and  the    afTignees    of  A.    brought    a   bill ;    the    executors   of  B. 
luere  decreed^  by   the  Mafter  of  the  Rolls,  to  account ;   and  that, 
for  what  had  been  really  lent,  legal   intereft  fhoukl  be  computed 
and  allowed,  and  what  had  been  paid  more  fhould  be  deduced 
out  of  the  principal  to  be  due  on  the  account ;  and  if  B.  had  re- 
ceived more  than  nvhat  luas  due  with  legal  interejl ,  the  fame  to  be 
refunded  by  the  executors,  and  the  bond  to  be  delivered  up.     And 
afterwards  the  Lord  Chancellour  affirmed  the  decree  ;  but  faid,  he 
did  not  determine  how  it  would  be,  had  all  the  fecurities  been 
delivered  up  ;  that  not  being  before  him. 

The  court  decreed  money  to  the  plaintiff  againft  the  defendant ;  Toih.  2  v 
albeit  he  had  judgment  and  execution,  being  upon  the  point  of  ^angwrdv, 

^furious  COntraa.  ^  a      r  r  Barnard. 


aVern.  170.  A  luoman  rejorted  to  gaming-places  at  courts  and  byfupplyingper- 
^'  ^^^'m  fi"^  °f  ^''^^'Xy  ^^^^"^  nv'ith  money ^  made  great  profit  ;  for  ivhich  pur-> 
«/.  v°Be)l,  P°fi  fi^  borrowed  much  money,  and  gave,  the  lender  great  rewards 
Bagnail,  ^  froiii  time  to  time  ;  hnX.  afterwards  JJje  borrowed  more,  and  being 
f  A  ^rrefted  for  this  lad  money,  gives  bond  and  judgment  for  it,  and 
Hut'chins  then  brings  a  bill  to  be  relieved  againft  the  fecurity,  and  to  have 
/ad,  that  if  an  allowance  for  the  former  excelBve  premiums  which  flie  had 
the  fureties    gjyen,  and   to  bring  the  defendant  to  an  account.     The  defend- 

had  not  been    0/  -  ^rrrii  •  c    r  ■  r 

piamt'ft's  as  ant,  by  anfwer,  contelied  the  receipt  or  nve  or  ten  gumeas  tor 
well  as  the  [\^q  \oAii  of  ten  guineas  for  a  week  or  ten  days  ;  but  tnffled  that 
woman,  he     j^^  r^      r  yg^-^i^^.j  c^jere  paid  as  profity    and  not  towards  fatisfac- 

would  not  J  J  ■»  IT    J    i  ,    .      .  _, 

havereiieved  tion  of  the  motiey  lent,  ihe  court  ordered  the  plamtirr  to  pay 
even  againft  principal,  iuterell.,  and  cods  at  law,  and  here,  or  the  bill  to  be 
Lo^r/^Cha'n  difmifled  with  coils  ;  for  that  it  would  not  interpofe  or  meddle 
ceiiour,  in  With  play-debtSy  or  things  of  this  kind.  Per  Lords  Commif- 
th:  cafe  of     fioners. 

Bofanqueit 

V.  Dafhwoud,  faid,  that  as  to  the  laws  relating  to  gaming,  the  court  would  not  interpofe,  bscaufe  game- 
fters.  on  both  fides  are  equally  guilty,  and  in  fuch  cafes  the  court  will  ftand  neuter  j  but  the  borrower  and 
lender  are  not  in  the  view  ot  gameiters.     IViS.  Rep. 

Skin.  411.         U.jon  a  truft  at  Guidhall,  in  an  indebitatus  affi^mpftt  for  money 

pi.  7.  Tom-  received  to  the  ufe  of  the  plaintiff,  the  cafe   was,  The  plaintiff 

BarnJt  ^^^  co-obligor  with  J.  5.  to  the  defendant,  and  between  J.  5.  and 

J  Salk.  22.  the  defendant  there  was  a  ufurious  contraB  :  the  plaintiff  paid  part 

S.  c.  though  of  tJ^e  money  to  the  obligee,   and  after  pleaded  thejiatute  of  ufury 

flwi'^Tiebv"  ^P°"  this  bond ;  which  is  adjudged  a  ufurious  bond  ;  he  brought 

Ch.  J.,  and  this  aftion  for  the  money,  which  he  paid  before  the  bond  was 

that  Tieby,  proved  ufurious ;  and   the  quellion  was  if  the  action  lay  :  And 

lowed  that  Holt,  C.  J.  fecmed  to  incline  Itrongly  that  it  did  not  lie  ;  for  here 

■where  a  man  there  was  z payment  actually  made  by  the  plaintiff  to  the  defendant, 

pays  money  in  fatisfaclion  of  thls  ufurious  contradt ;  and  if  they  will  make  fuch 

in  aiTac-  ^  contra6ls,  they  ought  to  be  punlftied  ;  and  he  was  not  for  encou- 

count,  or  raging  fuch  kinds  of  indebitatus  affumpfits ;  for  it  is  like  to  the  cafe 

where  one  ^f  byi^gg^  ^nd  he  who  receives  them  ought  to  be  punifhed,  but  he 

umk^oTby  who  glvcs  them  ought  not  to  be  encouraged  by  any  way  to  re- 

a  mere  de-  covcr  hls  money  again. 

?eit,  it  is 

reaf  )nab!e  he  fhould  have  his  money  again :  but,  where  one  knowingly  pays  money  upon  an  ilkgal  con- 
fideration,  the  party  that  receives  it  ought  to  be  puni(hed  for  his  offence  j  and  the  party  that  pays  it  it 
farikepi  criminh.  And  there  is  no  reafon  that  he  flioiild  have  his  money  again  ;  for  he  parted  with  it 
freely,  mA  "volenti  non  fit  wjuria,  [See  the  obfervations  on  this  cafe /«/"V2,  Vol.  I.  pag.  262.  Not- 
wirhftandlng  what  is  heie  advanced,  courts  of  law  now  view  the  borrower  in  a  moie  favourable  light,  and 
will  permit  him  to  recover  the  excefs  of  intereft  in  an  ijftion  for  money  had  and  received.  Browning  v. 
Morris,  Cowp.  792.  But  to  entitle  him  to  bring  fuch  an  adlion,  he  mull  Ihew  that  he  has  done  all 
that  equity  requires.  In  an  adion,  therefore,  to  recover  goods  which  the  plaintiff  had  pawned,  upon 
a  ufurious  contradl,  the  court  held,  that  he  muft  fliew  he  had  tendered  all  the  money  really  advanced* 
Fitzroy  v.  Gwillim,  i  Term  Rep.  153.] 

gvin.  Abr.  It  IS  f 'Id,  that  defendant  Is  not  obliged  to  difcover  any  ufurious 
tit.  Ufury,     contra6t,  unlefs  the  plaintiff  offers  to  waive  the  penalty. 

31  5.  cites 

MS.  Tab.  tit   Ufury,  Jan.  24,  1424.    Brand  V.  Cumming.     [i  Atk.  450.  Earl  of  Suffolk  v.  Green. 

a  Atk.  393.  Chauncy  v.  Tahourden.J 


(H)    How   far   Sureties   are   affected   by  ufurlous 
Contrails. 

jy  "Was  bound  with  P.  as  his  furety  to  jf.  S.  in  a  bond  of  500  /.,  2  Le.  166. 
'^*   and  that  bond  was  upon  a  corrupt  and  ufurious   contraft  t'^'^°' 
againft  the  ftatute,  and  P.  was  bound  unto  the  plaintiff  in  a  bond  Prowe. ' 
as  a  counfer-bond,  to  fave  the  plaintiff  harmlefs  from  the  faid  bond  of 
500/. ;  B.  is  fued  by  J.  S.  upon  the  faid  bond,  and  fo  damnified  : 
And  thereupon  B.  fued  P.  upon  the  counter-bond,  v^ho   pleaded 
the  ftatute  of  ufury,  pretending  that  all  aflurances  depending  upon 
fuch  ufurious  contrails  are  void  by  the  ilatute.     But  by  the  opi- 
nion of  TFrny,  C,  J.  ihe  fame  is  no  plea;  for  the  Jlatute  is,   that 
a//  bonds,  collateral  affurances.  Sec.  made  for  the  payment  of  money  lent 
upon   ufury,  (hall   be  utterly  void  ;  but  the  bond  here,  upon  which 
the  a£lion  is  brought,  ivas  not  for  the  payment  of  the  money  lent, 
but  for  the  indemnity  of  the  fur  et'^. 

So  likewife,  in  debt  on  bond  to  fave  the  plaintiff  harmlefs  from  an  Cro.  Eliz, 
obligation  wherein  he  and  the  defendant  were  bound  to  W.   &c.  ^^^' 
and  from  all  fuit  concerning  the  fame;   the  defendant   pleaded  the  tont.^Dow'^' 
ftatute  of  ufury,  and  that  it  was  made  upon  a  corrupt  agreement  ham. 
between  him  and  W.,  which  the  plaintiff  might  have  pleaded  in  ^  ■^"<^- izi- 
debt  againft  him  by  W.     But  the  court  held  the  plea  ill ;  for  accordineivJ 
though  the  firft  obligation  were  void,  yet  the  fecond  obligation  is  But  it  is 
forfeited,  becaufe  the  defendant  hath  not  faved  him  harmlefs  from  ^Y^^^  '^'''» 
fuits  concerning  it,  nor  does  the  defendant  anfwer  thereto,  but  to  plaintiff  did 
the  obligation  only.  not  know  cf 

the  corrupt 
bargain.  Noy,  75.  S.  C.  by  the  name  of  Downham  v.  Butter,  and  judgment  for  the  plaintiff.  But  it 
is  added,  that  Glanvil  faid  it  would  be  a  dangerous  precedent  to  avoid  the  ftatute.  For  the  furety  may 
be  a  friend  of  the  ufurer's,  who  will  not  plead  the  ftatute  in  an  aftlon  of  debt  brought  againft  him  and 
fo  the  ftatute  would  be  to  little  purpofe.  And  after  the  judj^ment  given  for  the  plaintiff,  Glanvil 
faid  that  that  judgment  would  be  quickly  carried  to  Cheapfide. 

But  where,  In  debt  on  bond,  defendant /»/tW^^,  that  he  himfelf  3  Lc63.pl. 
borrowed  lool.  of  ^ .,  paying  for  the  forbearance  excefftve  ufury,  and  93:Potkin's 
the  plaintiff  was  his  furety  for  the  payment,  and  that  the  obligation  upon  ^^^^'' 
whish  the  aBion  is  brought  zuns  given  by  him  to  the  plaintiff  to  ifi~ 
demnify  him  againfl  W.     Manivood  held  this  a  good  bar  ;  for  when 
the  plaintiff  was   empleaded    upon  the  principal  bond,  he  might 
have   difcharged   himfelf  upon  this    matter,    and  therefore    the 
laches  ftiall  turn  to  his  prejudice  •,  and  therefore  the  iifue  was 
joined  upon  the  excefhve  ufury. 

So  likewife  in  debt  upon  an  obligation  to  fave  the  plaintiff  harm-  Cro.  ElIz. 
Jefs  from  an  obligation,  wherein  the  plaintiff,  as  furety  for  the  de-  5^^-.  pi-zz- 
fendant,  was  bound  to  J.  S.  to  pay  100  /.,  the  defendant  faid  the  ob-  May."There 
ligation  made  to  J.  S.  was  upon  a  ufurious  contract,  &c.  and  co?zcluded  is  a  note 
fic  non  damnificatus.     Tanfield  faid,  the  plea  is  good,   otherwife  ^^^^^'  '^^ 
the    ftatute  would  be  defrauded;  for  by  a  compaSt,   the  ufurer  conceiled 
would  fue   the  furety,  who  fliall  pay  him,  and  have  his  remedy  was,  that 
on  his  counter-bond.     But  all  the  court  held  it  no  plea  :  for  he  '"'h^'yh 

^         '  intendment 

■■  mult 
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tannot  kmw   mufl  takc  carc  to  fave  his  furety  harmlef?.     And  adjudged  for  thif 
0/tbecor.     plaintiff. 

^pt  cent  raft    * 

to  plead  it  in  a-vi,idance  cf  the  bend,  and  therefore  the  principal  ought  to  take  care  thereof.     Uld,  ■ 

C»Up.  X74.  pi.  107.  S.  C.  held  accordingly  per  tot.  cur.     But  the  reporter  adds,  f.d  ^uare. 


(I)  What  Informations  will  lie   in  Cafes  of  Ufury, 
and  where  they  are  good,  and  where  not. 

iBarn.  Rep.  A  N  information  was  moved  for  againft  Cawket,  a  pawnbroker, 
in  K.  B.  ix  £-Qj.  ta^j^iiig  fixpence  a  pound  per  month  intcrefl,  which  was 
*  ^'  "  ■  faid  to  be  extravagant  ufury.  The  court,  however,  thought  there 
was  nothing,  fo  enormous  in  this  offence,  but  that  the  common 
method  of  punifliment  would  be  fufficient.  But  it  was  argued, 
that  the  ftatute  of  ufury  allows  the  penalty  for  ufury  to  be  reco- 
vered by  information,  or  atStion,  and  that  was  uiged  as  a  reafon, 
why  the  court  fliould  grant  it.  But  the  court  faid,  that  was 
to  be  underftood  only  of  an  information  qui  tarn.  And  they  far- 
ther obferved,  that  the  ftatute  chalking  out  a  particular  method-of 
proceeding  for  a  new  offence,  was  a  farther  reafon  why  the  court 
could  not  grant  an  information  ;  neither  can  the  party  be  fo  much 
as  indicted. 

Th.t place  ivhcre  defendant  accepted  exceffive  interefi:  ought  to  be 
(hewn  in  the  information,  but  not  the  place  where  the  coutraEl  for 
the  loan  or  forbearing  was  made  ;  for  that  is  not  needful :  ^\xXper 
An  inform-    Clark^  J.  2LnA per  Gefity  J.  and  Manivoody  Ch.  B.  the  place  where 
*^'°""P°"    the  corrupt  bargain  was  made  muft  certainly  be  alleged. 

of  ufury,  for  a  central  with  perfons  unknciun,  reclpiendo  ultra  10  1  in  the  hundred,  was  held  ill,  becaufe  an 
informer,  lulo  is  not  party,  although  the  contradl  was  ultra  la  I.  &Ci  per  cent.  Jhail  not  ha-vi  any  benefit 
anlefs  there  tvas  a  receipt  of  the  ujury  according  to  the  contraSl.  And  for  that  the  reapicndo  is  naught,  be- 
«auie  there  is  m  place  nor  time  put  of  the  receipt,  which  is  now  traverfable  in  that  information. 
Noy,  143.     Nafie'icafe. 


te.  96.  pi 

125.  Sir 
Wollafton 
Dixy's  cafe, 


ie.  97.    Sir 
Wollafton 
j)ixy's  cafe. 

iVrg.    2  Le. 
39.  pi.  52. 
Martin  Van 
Henbeck's 
cafe* 


And.  48. 
Topeliff 
T.  Waller. 


The  information  like  wife  mufty^^w  ivhofe  money  it  is.  Per  A  fan- 
wood,  Ch.  B. 

If  an  information  be  exhibited  in  the  Exchequer  agalnfl  a 
ufurer,  and  it  charge  that  he  took  more  than  lo/.  in  the  loo/., 
wiihont Jheiuing  kozumuc/:!,  fuch  information  is  utterly  infuflicient  j 
for  the  informer  ought  to  fet  forth  the  quantity  of  the  interefi  re- 
ceived, and  yet  the  fame  is  not  to  be  recovered. 

Upon  an  information  on  the  ftatute  of  ufury,  and  fubpoena 
awarded  out  of  C.  B.  againft  the  defendant,  ilTue  joined,  and 
found  for  the  informer,  it  was  alleged  in  arreft  of  judgment,  that 
the  court  of  C.  B.  is  not  to  hold  plea  by  procefs  of  fubpoena^  but  by 
original i  and  is  not  aided  by  the  ftatute  of  jeofails ;  for  it  is  not  a 
mifconceivhig  of  procefs,  but  a  diforderly  award  of  it ;  and  it  was 
infifted  likewife,  that  it  is  not  alleged  in  the  information  by  whom,  or 
to  ivhom,  nor  lahat  fum^  or  at  luhat  place.,  nor  ivhen  the  money  -was 
lenty  nor  againft  the  form  of  what  flat  ute  it  is;  yet  judgment  was 
given  for  the  plaintiff. 

•    7  But, 
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But,  wKere  an  mformatlon  was  exhibited,  and  fliewed  the  ufu-  Arg.nRep, 
rious  contra£t  in  certain,  whereby  it  appeared  that  ro  more  than  ^',,^\  ^i' 
jo/,  was  referved  and  received  for  the  loan  of  100/.   and  con-  cites  it  as 
eluded  contra formam  Jlatuti.,  yet  bccaufe  it  did  not  exprefsly  ftate,  adjudged; 
that  it  'w:is  per  corriiptam  accomodationemy  according  to  the  words  of  ^^"'^•49-  pl> 
the  penal  ftatute,  the  information  was  adjuged  infufficient.  mot'v.  Full- 

wood,  feems  to  be  S.  C,  and  the  juftices  of  both  benches  held,  that  thofa  wotJs  ought  to  be  exprefsly 
alleged,  and  not  by  implication;  and  cited  lO  H.  7.  c.  10.  and  for  default  of  thofe  words  the  judg- 
ment was  reverfed.  The  defendant  was  wd'icled for  ujurious  kndiiig  20  s.  ea  intentione  to  receive  z-^  s, 
within  a  monch,  /7iid  that  the  dtftnjant  did  receive  3  s.  for  the  loan  of  zo  s.  This,  per  curiam,  is  not 
good  iv'jth'jut  frying,  quod  corrupt}  ogreatum  fuit,  and  for  th:;t  reafon  it  was  quaflied,  being  removed  out 
of  the  inferior  court.  Keb.  6^9.  pi.  in.  The  King  v.  Gaft  or  Garth.  Cr.ike,  J.  took  a  di'uerfty 
between  an  information  and  a  -verdiB,  that  in  an  infoi  aiat'ior  the  agreement  ought  to  be  exprefsly  alleged  to  be 
eornipt,  and  cited  11  Rep.  Dr.  Fofter's  cafe,  ar.d  the  Book  of  Entries,  333.  but  that  it  is  otherwife  in 
a  verdid,  which  is  the  finding  of  the  lay  gente.     a  Roll.  Rep.  48.  Roberts  v.  Tremoil. 

An  information  upon  the  ftatute  of  ufury,  for  a  ufurious  mort-  3  Le.  238. 
gage   made,   charged  the   defendant^  that  ct'g'xt.  ultra  10  L  in  100/.  ^' ^^^^ 
for  the  forbearance  of  one  year,  and  this  was  oat  of  the  ijfues,  rents^  gan's  cafe.' 
and  profits y  which   he  took  in  Middlefex,   of  lands  in  Glamorgan- 
fliire  in  Wales,  mortgaged  to  the  defndant.     Manivood  faid,  in  the 
principal  cafe,  that  the  taking  of  the  ifiues  and  profits  ought  to 
have  been  laid  where  the  land  was.     And  fuch  was  the  opinion  of 
the  whole  court. 

In  debt  upon  the   ftatute  37  i^.  8.  of  ufury,  the  (count)  was,  Cto.  J.  104. 
that  he  corruptive  lent  40  1.  againfi  the  form  of  theflatute,  and  that  ?';  ^°\ 
fuch  a  day  he  lent  him  20  /.  &c.  agairfi  the  form  of  thefiatiite;  but  cafe°  ^  And 
i^as  to  this)  did  not  fay  corruptive.     After  verdi6l  for  the  plaintiff,  it  it  was  held, 
was  objefted,  that  he  ought  not  to  have  judgment  for  either  of  the  ["  tl^'/court, 
fums,  it  being  clearly  ill  for  the  20/.  for  want  of  the  word  {cor-  defendanr 
ruptive).    But  all  the  court  held,  that  being  good  for  part,  he  (lirdl  had  demur- 
have  iud<j;ment  for  that  part  j  for  being  for  feveral  fums  it  is  in  ■«'^"PO"the 

^  r  ^    .     r  1     rL*  declaration, 

nature  01  two  leveral  adtions.  j^  j,^^  ^^^^ 

good  for  the  one,  and  the  phlntifF  fliould  have  had  judgment  for  that  part.     Cro.  T.  io|.  in  S,  C. 

Information  in  the  Exchequer,  for  that  the  defendant  per  viam  Cro.  J.  440. 

corrupts  hargania  received.   Sec.     After  verdicl  for  the  plaintiff,  it  ?'•  ■'3* 

was  moved  in  arreft  of  judgment,  becaufe  he  did  not  ft  forth  what  Sanderfon. 

the  bargain  ivas^  but   generally,  per  viam  corrupt<£y  Sec.      Sed  non  Hawk.  P.  c. 

allocatur ;  for  this  is  the  ufual  courfe  of  the  Exchequer^  and  the  bar-  ^-  ^^-  §  ^^* 

gain  is  to  be  given  in  evidence.     But  it  was  agreed,   that  in  plead-  pklding^V" 

ing  to  avoid  a  bond  or  ^Kurance,  it  ought  to  be  particularly  fet  forth,  ufurious 

becaufe  the  party  is  privy  "to  his  own  contradt,  but  the  informer  is  *^°"'"<^''y 

not ;  and  therefore  it  is  fufficient  for  him  to  fhew  it  particularly  to^anVtfo'n 

in  evidence.  you  muft 

fet  forth  the 
whole  matter  efp3ciaily,  becaufe  it  lay  within  your  own  privity  5  but  that  in  an  information  on  the  ftatute 
for  making  fuch  a  contraft,  it  is  fufficient  to  fet  forth  the  corrupt  bargain  generally,  becaufe  matters  of 
this  kind  ate  fuppofed  to  be  privily  tranfadted ;  and  fuch  information  may  be  brought  by  a  ftranger. 

An  information  fet  iorXhthatthe  defendant.,  by  ivay  of  a  corrupt  Sid.  421. 

contract  cepit  y  ad  lucrum  fuum  cofivertit  40  5.  for  deferring  the  day  of  P^-  9-  the 

paymefit  of  25  \.  from  the  igth  of  July  to  the  ^cth  of  May,  (the  day  wTiUr. 

on  which  he  took  the  40  s.)  contra  formam  Jlatuti.     After  a  verdidl:  Vent.  3*8. 

it  was  moved,  that  it  did  not  appear  that  the  2^  I.  vjas  monev  lent,  but  Anon. feems 

■^  '  .     to  be  §.  C. 

it 
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fays,  it  was  it  oppears  that  the  taking  the  40  s.  -was  after  lending^  and  there  is  no 

moved  that  corrupt  agrecmetit  laidy  either  before  or  at  the  time  of  lending.     But 

forbearance  ^^j^^^'g^fl  againft   the  defendant;   for  though  it  be  not  well  laid  fo 

was  paft,  as  to  give  judgment  againll  the  defendant  upon  the  ilatute  12  Car.i. 

andtheparty  c.  1 3.  to  pay  treble  the  money  lent,  yet  it  is  found  that  by  a  corrupt 

wh«  he'"*  agreement  he  took  fo  much,  and  therefore  gave  judgment  againft 

pieafedinre-  him  at  common  law,  "j/s.  fine  and  impriionment. 

compence  for  ic,  ttieie  being  no  precedent  J^ireement  '.o  enforce  h.m  to  it..  Sednon  allocatur  ;  fcr  the  court 
faid,  ihey  would  expound  the  ftatute  ftriftly  ;  and  if  liberty  were  ai.owed  in  this  cafe,  th;  biokers  might 
©pprefs  the  people  exceedingly,  by  detaini.ig  the  pawn,  unlels  the  party  would  give  them  what  they 
pleafe  to  demand  for  the  time  after  failure  of  the  payment. 

J I  Mod.  It    has  been  held,  that  tio  inditlment  ivill  lie  on  the  ftatute  of 

th  ^o'''  ^'^  ufury  ;  for  the  method  the  act  prefcribes  mult  be  followed  \  there- 
V.  Dye.        fore  the  indictment  mull  be  quaftied. 

\iridt  Rex  V.  Upton,  2  Str.  816.   1  Barnard.  K.  B.  97.  S.  C.  Regina  v.  Smith,  a  Salk.  680.] 

(K)  Of  the  Pleadings  in  Cafes  of  Ufury. 

Hawk.P.C.   iN  pleading  a  ufurious   contradl   by  way  of  bar  to   an   action, 

e.  S2.  §24.  1  yoy  niuft  f.-t  forth  the  whole  matter  efpecially,  becaufe  it 
lay  within  your  own  privity ;  but  in  an  information  on  the  fta- 
tute for  making  fuch  a  contract,  it  is  fufficient  to  fet  forth  the 
corrupt  bargain  generally,  becaufe  matters  of  this  kind  are  fup- 
pofed  to  be  privily  tranfadted,  and  fuch  information  may  be 
brought  by  a  ftranger. 

3  Salk.  391.       Where  the  ftatute  is  not  pleaded,  the  bond,  though  ufurious, 

P'-  7*  is  good. 

2  Str.  1043.       But  if  has  been  held,  that  ufury  cannot  be  pleaded  to  ^fcire  facias 

Bull,  and       Q^  ^  judgment. 

ethers,  af-  J       o 

ligneesof  Jones  v.  Gower.  [Ca.  temp.  Hardw.  233.  S.  C.  In  fuch  cafe  the  court  relieve  by  rtaying 
the  proceedings  on  the  judgment,  and  direfting  an  iii'ue  to  try,  whether  the  contra^  were  ufurious  or  uot, 
Cooke  V.Jones,  Cowp.  717. j 

J2  Mod.  A  ufurious    contract   was  pleaded  in  bar  of  debt  upon  a  bond, 

385.    Crow  but  it  was  not  faid  that  the  defendant  was  indebted  to  the  plaintiff 
at  the  time  of  the  bond  given,  or  that  there  was  an  agreement  to 
lend  money  upon  the  ufurious  contract ;  and  for  that  judgment 
was  given  for  the  plaintiff". 
a  Str.  8r6.         Like  wife,  after  a  verdift  pro  rege  on  an  indicftment  for  ufury  5  it 
the  King  V.    ^,^^  moved  in  arreft  of  judgment,  that  they  had  only  laid  a  cor- 
rupt agreement,  without  any  loan  or  taking  excefTive  intereft  in 
purfuance  of  it.     And  judgment  was  arrefted. 
a  Str.  1243.       Upon  ufury  pleaded  to  an  adlion  againft  the  defendant,  as  \n- 
Mafla  u.       dorfer  of  a  note  for  200/.,  the  cafe  was,  that  one  Grace  took  the  note 
upon  advancing  197/.  when  the  note  had  three  months  to  run,  and 
at  the  three  months  end  took  another  note  for  200/.  upon  ad- 
vancing 3/.  for  other  three  months.     It  wasinfifted,  that  this  was 
not  ufury,  being  a  purchafe  out  and  out  of  the  notes  :  and  both 
parties  becoming  bankrupts,  and  the  commiflloners  refufing  to  let 
thefe  notes  be  proved,  a  petition  was  preferred  to  the  Lord  Chan- 
cellour,  who  direded  an  iflue  upon  them.      And  now  Lee^  Chief 
Juftice,  held,  that  this  was  ufury  witlun  the  meaning  of  the  ftatute 

1 2  Amu 
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12  Ann.  c.  16.  which  prohibits  the  taking  more  than  5/.  per  cerit. 
upon  any  contra£i  dire£lly  or  indirectly:  however,  he  Itft  it  to 
the  jury  upon  the  queftion,  Whether  this  was  to  be  deemed  a  pur- 
chafe  or  a  loan  ?  who  found  it  to  be  the  latter,  and  the  defendant 
had  a  verdidl.  , 

In  debt  on  bond  defendant  pleads  gt/od  corrupt)  agreaUim  fuit^  aShow.329. 
that  intereft  fhould  be  paid  for  it  above  the  rate  of  61.  per  cent.:  ^1  ^^9* 
plaintiff  demurs  :  and  held  good  ;  for  that  the  plea  (hews  not  nxihat  Koffee. 
intereft,  nor  that  the  bond  was  for  the  very  money,  but  only  by  iuf 
tendment  (to  wit)  fupra  agreamento  pradi5lo  t\iQ  bond  was  given  j 
and  fays   not  exprefsly /»r(?  eadem  pecunia.     Judgment  pro  quer'. 
For  that  they  would  not  eafily  avoid  a  bond,  and  the  corrupt 
agreement  ought  to  be  fpecially  and  particularly  fet  forth,  and 
the  quantum  of  intereft,  otherwife  the  plaintiff  can  never  tell  what 
to  anfwer. 

In  error  of  a  judgment  in  the  Palace- Court,  wherein  the  plain-  6  Mod.  303.' 
tiff  declared  that  the  defendant  became  indebted  to  him  by  bond  in  the  Viihrs  v. 
fum  of  lo']  I.;  the  defendant,  without  claiming  oyeXy  pleaded  that  he     ^^^' 
•was  indebted  truly  to  the  plaintiff  in  92I.  5  s.  9d.,  and  that  by  %uay  of 
corrupt  agreement  for  the  forbearatice  of  that  fum  for  a  year,  this  bond 
was  given,  &c.      The  plaintiff  replied,  that  the  bond  was  given  pro 
vero  &  jufto  debito,  and  traverfed  the  corrupt  agreement.  And  upon 
demurrer  to  this  replication,  it  was  infifted  that  it  was  ill,  becaufe 
the  plaintiff  did  notJJjew  how  much  the  jujl  debt  was.     Sed  non  allof 
catur :  for  there  was  fufficient  to  induce  the  traverfe ;  and  if  it 
had  been  alleged,  you   could  not  have  traverfed  the  inducementj 
and  the  declaration  fufhciently  fliews  the  debt. 

In  debt  upon  a  bond,  defendant  pleaded  the  ftatute  12  Car.  2.  of  Freem.264. 
ufury,  and  faid,  that  corrupte  agreatum  fuit,  that  he  Jhouldpay  more  P'"  ^^^" 
than  61.  per  cent.     The  plaintiff  replied  quod  non  corrupte  agreatum  Cook. 
fuit,  and  held  a  good  replication  ;  for  if  by  mijlake  of  the  writer 
the  money  was  made  payable  without  any  corrupt  agreement,  it  is 
not  ufurious  within  the  ftatute. 

The  plaintiff  declares  upon  "X  promiffory  note  for  2,ol.  dated  4th  Fitzglbl*. 
Feb.      The  defendant  pleads  that  it  was  corruptly  agreed  between  1^°' , 
him  and  the  plaintiff,  that  he  Jhould  pay  unto  the  plaintiff  45  x.  for  Matthews.  * 
the  loan   of  the  faid  fum  of  30/.  for  three  months,    and  then  fets 
out  the  laft   ftatute  againft  ufury,  l2fc.     It  was  excepted  to  this 
plea,  that  it  was  not  averred  that  the  note  was  given  fubfequent  to  the 
late  act  againfl  ufury.     To  which  it  was  anfwered  and  refolved  by 
the  court,  that  by  the  date  of  the  note  it  appears  to  be  fo. 

In  an  indebitatus  affumpftt  for  10/.  and  a  computaffetfor  35/.  in  the  Freem  367. 
fame  declaration,  the  defendant  pleads  thejlatute  of  ufury  to  the  inde-  ^i*  ^^'• 
bitatns,  and  avers  that  both  the  indebitatus  and  the  computaffet  were  for  Herbert.* 
the  fame  caufe  of  action.     It  was  refolved,  that  the   averment  wa$ 
naught ;  for  the  ground  of  the  indebitatus  is  the  debt,  and  the 
ground  of  the  computaffet  is  the   account ;  and  fo  it  cannot  be 
averred  that  there  is  the  fame  caufe  of  both,  efpecially  as  it  is 
here,  where  one  is  for   10/.  and  the  other  for  35/.      But  Hale 
iaid,  he   (hould  have  pleaded  the  ftatute  to  the  indebitatus,  and 

Vol.  Yil,  P  thea 


2IO 


Sid.  285. 
pi.  21. 
Dande  v. 
Curier. 


Sir  W.  Jo. 
409.  pi.  2. 
Swailes  v. 
Baceman. 


Cro.  Car. 
501.  pi.  I. 
Kevifon  v. 

Whitiey. 


Poll.  Rep. 
i)i.  pi.  8. 
T  cdd  V. 
tilington, 


then  that    afterwards  they  came  to    an  account    for    the  fame 
wares,  tzfc. 

On  demurrer  in  debt  it  appeared  that  500/.  was  lent  upon  ar- 
ticles dated  the  8th  of  March^  to  be  paid  at  fuch  a  time  ;  and  in 
the  mean  time  to  pay  15I.  half-yearly  from  November  ^r/or^.  For 
caufe  of  demurrer  it  was  (hewn,  that  it  appeared  by  the  declara- 
tion that  the  contracl:  was  ufurious  ;  but  it  was  anfwered,  that  the 
defendant  ought  to  have  pleaded  that  corrupt}  agreatum  fuit^  &c., 
and  fo  given  the  plaintiff  an  opportunity  to  reply  to  it.  But  upon 
reading  the  articles  it  nvas.  Whereas  money  was  lenty  &c.  which  might 
be  in  November,  or  before  ;  and  therefore  judgment  was  given  for 
the  plaintiff. 

Debt  was  brought  on  a  bill  to  pay  7/.  the  firfl  of  May^  and  on 
default  of  payment  to  pay  3/.  40'.  for  every  month  that  it  fhall  be 
in  arrear  after  May  the firjl.  Defendant  made  no  averment  that 
the  agreement  was  to  pay  the  3/.  4^.  for  every  month  pro  liicro 
inter ejfe  ^  diem  dando  folutionisy  but  only  with  a  ftc  the  faid  fum 
exceeded  8/.  per  cent. ,  whereas  he  fhoukl  have  averred  that  the 
fame  did  exceed  8/.  upon  the  100/.,  thofe  being  the  effe£lual 
words  in  the  ftatute.     Judgnient  pro  querJ 

In  debt  on  a  bond  for  ico/.  dated  the  12th  July,  &c.  con- 
ditioned to  pay  54/.  ^t  fix  months  end,  the  defendant  pleaded  the 
ftatute  21  Jac.  of  ufury.  The  plaintiff  replied  that  he  lent  the 
defendant  50/.  on  the  12th  of  Julyy  &c.  for  a  year,  and  that  the 
defendant  was  to  pay  for  it  4/.  for  the  forbearance  of  one  year, 
and  that  the  plaintiff  was  not  to  dem md  it  till  the  end  of  the  year ; 
but  that  by  mi/iake  of  the  fcrivener  it  luas  made  but  for  half  a  year, 
ivhich  he  not  knoiving  accepted  it.  The  defendant  rejoined  that  the 
.ending  was  only  for  half  a  year,  and  that  he  was  to  pay  4/.  for  it 
for  that  time,  abfque  hoc,  that  on  the  faid  I2th  5/"  July  it  was  agreed 
that  the  loan  fhould  be^  or  that  he  fhould  forbear  it  for  a  whole  year. 
Upon  demurrer  it  was  objected  that  the  plea  was  ill,  becaufe  it 
was  not  pleaded,  that  corrupte  agreatum  fuit.  Sec.  And  fo  the 
court,  abjente  Bramfon,  held  :  and  they  all  held  the  allegation, 
againfl  the  words  of  the  condition  to  be  good;  for  it  is  only 
(hewing  the  true  agreement ;  but  they  all  held  the  rejoinder  ill, 
becaufe  in  the  traverfe  the  defendant  had  made  the  day  {viz.  1 2th 
Jul\)  parcel  of  the  ifTue,  when  he  fhould  only  have  traverfed 
the  agreement.  But  no  judgment  was  given,  becaufe  the  parties 
agreed. 

The  defendant  borrowed  200 1,  of  the  plaintiff ;  and  it  was 
agreed  between  them  that  he  fhould  pay  the  200  /,  at  fuch  a  day,  and 
20/.  •'or  the  interej}  for  one  year,  and  that  certain  lands  fhould  he 
conveyed  to  the  plaintiff,  upon  condition  that  if  the  money  was  paid  at 
the  day,  then  the  grant  fJjould  be  void.  The  defendant  pleaded  the 
flatute  of  ufury,  and  averred  that  the  land  was  worth  12  I.  a  ytar, 
andfo  he  had  double  ufe.  The  plaintiff  replied,  that  upon  the  borrow- 
ing  the  200  /.  it  ivas  agreed  that  the  defendant  fhould  have  the  profits 
of  the  land  until  breach  of  the  condition,  and  traverfed  that  there 
was  an  agreement  that  he  fhould  have  the  profits,  and  alfo  20  /.  for 
intereji.  And  upon  a  demurrer  it  was  objeded,  that  the  replica- 
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tion  was  ill,  becaufe  the  land  being  conveyed  to  the  plaintiff,  by 
confequence,  the  profits  are  fo  too  ;  and  therefore  he  cannot  aver 
(I  verbal  agreement  againjl  the  deed,  that  he  had  not  the  profits.  But 
the  pl-:iintiff  had  judgment. 

Tanfieldy  Ch.  Baron,   faid,   that  upon  an   information  betwixt  Croja.544. 
Paramore  \.  Robi}iJon,~'m  B.  R.    where  fevral  contracts  upon  tifury  P*  4-  Heach 
being  alleged,  ijfue  was  joined,   ivhether  it  were  corritpte  agreatum  ^'     ""  ^^* 
modo  i^  forma  prout.  It  was  refolved  by  all  the  Juftices  of  Engla?td 
to  be  an  ill  iffue  ;  for  he  ought  to  have  traverfed  the  agreements, 
becaufe  they  were  feveral. 

In  debt  on  bond  the  defendant /)/<'^^^c?  the  Jlatute  of  ufury  made  Cro,E1.245. 
6thofY'i\i.  i3Eliz.  [luhercas  the  parliament  began  2d  Ych.  i3Eliz.)  P'- 4-    Love 
The  plaintiff  replied,  that  it  was  not  made  for  wiwx^  contra  fortnam  *'     "'^°"* 
Jiatuti  modo  ij  forma  pradiEl.     Though  both  parties  agree  that 
there  is  fuch  a  ftatute,  yet  the  court  knowing  that  there  is  not, 
and  that  therefore  it  cannot  be  contra  formam  Jiatuti ;  the  court 
held  that  no  judgment  could  be  given  for  the  plaintiff;  and  it 
being  in  the  bar  of  the  defendant,  the  court  held  it  clearly  ill,  and 
that  there  fliould  be  a  repleader. 

In  cafe,  &c.  upon  a  fpccial  promlfe,  the  plaintiff  y*-^  yir//6  that  Lutw,  271. 
he  was  pojfeffed  of  feveral  pieces  of  hammered  money,  &c.  and  that  '^Ti- 
the defendant  in  covftderation  the  plaintiff  ivould  pay  that  money ^  beitig  33^"^^"  ""' 
in  number  and  tale  300 1.  he  promifcd  to  repay  300  1.  of  new  money, 
together  with  4  1.  10  s.  more  for  the  inter efl  of  every  \oo\.  for  eight 
months,  &c.  and  then  declares  upon  an  indebitatus  affumpfit  for 
313/.  IOJ-.  After  verdidl:,  it  was  moved  that  the  contract  was 
ufurious,  it  being  to  pay  4/.  loj-.  for  the  intereft  of  100/.  for 
eight  months  :  hxxt  per  tot.  cur.  judgment  was  given  for  the  plain- 
tiff. It  was  agreed,  that  if  it  had  appeared  by  the  plaintiff's  own 
declaration  that  the  contrail  was  ufurious,  and  could  not  be  other- 
wife,  judgment  ought  to  be  given  againft  him  ;  but  that  it  does 
not  appear  here  that  the  contract  mufl  neceffarily  be  ufurious;  and  the 
jury  having  found  the  affumpfit,  the  court  could  not  intend  ufury, 
but  the  contr.iry.  And  Powell,  J.  obferved,  that  the  confideration 
of  the  promlfe  here  is,  viz.  that  the  faid  plaintiff  would  pay  to 
the  faid  defendant  the  faid  300/.;  fo  that  here  is  no  loan,  without 
which  there  can  be  no  ufury  ;  and  they  would  not  intend  a  loan, 
unlefs^the  jury  had  found  one. 

The  defendant,  in  confideration  of  ill.  paid  him  by  the  plain-  ^  Silk.iot 
tiff,  gave  bond  to  pay  the  plaintiff  14/.  if  he  lived  fix  months  after  pl-  !•  cites 
the  date  of  the  bond.     There  was  a  plea  and  demurrer,  and  it  r^^'*''\, 
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was  objected,  that  it  appears  by  the  very  condition  of  this  bond,  cafe. 
That  the  contra£l  was  ufurious,  it  being  to  pay  14/.  for  12/.  in 
fix  months  after  the  date  of  the  bend ;  though  this  might  have 
made  the  bond  void,  in  cafe  the  ftatute  had  been  pleaded,   yet, 
that  not  being  done,  this  objection  comes  too  late. 

[If  there  is  an  agreement  to  pay  legal  intereft,  and  a  premium  is  Fldier  v. 
paid  down  over  and  above  the  intereft,  the  agreement  is  ufurious  Beaney, 
and  void.     But  the  penalty  under  the  ftatute  of  Anne  is  not  in-  Doug.  235. 
curred,  if  the  premium  itfelf  does  not  exceed  legal  intereft,  nor 
till  more  than  legal  intereft  is  a£lually  received  ;  fo  that  an  aftion 
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may  be  brought  for  the  penahy,  though  more  than  a  year  has 
elapfecl  fince  the  payment  of  the  premium,  if  it  is  not  a  year 
fmce  that  which  exceeded  legal  intereft  has  been  paid, 
tl-^ydv.  But,  where  one  lends  loo/.,  and  takes  61.  5/.  for  the  intereft 

■Williams,     thereof  for  three  months  by  way  of  advance  at  the  time  of  lend- 
jWilf.zso-  •         jj^g  penalty  is  that  inltant  incurred,  and  the  atlion  for  it 
7tx.  s.  C.    mull  be  brought  withm  a  year  from  that  time. 
Tate  V.  If  there  be  a  corrupt  agreement  for  the  forbearance  of  money 

"Weiiings,      ^'ii  ^^jg  ^^  ^y  g^j^^y  gj  f^i^g  j^yj  at  the  option  of  the  borrower,  it 
3TermRep.  ^^^^  ^^  ^^  pleaded  according  to  the  faa  :  for  if  it  be  pleaded  as 
an  abfoliite  forbearance  till  one  of  tkofe  days,   the  evidence  will  not 
fupport  the  plea. 
Smith  V.  In  an  adion  on  a  bill  of  exchange,  if  there  is  a  plea  of  a  ufu- 

Dover,  rious  agreement,  and  that  the  bill  was  given  in  confequence  there- 

Doug.  4z8.  ^j.^  jj^g  plaintiff  may  traverfe  the  ufurious  agreement,  and  con- 
clude with  a  verification.] 

(L)    Of   the    Trial    and    Evidence    in    Cafes    of 

Ufury. 

BY  13  Eliz.  <:.  8.  §  3.  jujlices  of  oyer  and  terminer,  of  afflze,  afid 
of  peace i   in   their  circuits  and  fejjtons^  and  mayors ^  JJoeriffs,  and 
hailifFs  of  cities y  have  ponv.  r  to  hear  and  determine  all  offences  commit^ 
ted  againfl  37  H.  8.  c.  9. 
Le.  T48.  It  has  been  held  that  the  trial  (hould  be  where  the  contract  was, 

k'  ^°erile      ^"^  "°'  vi'here  the  b<  nd  was  made. 

V.  Smart.     Cro.  Eliz.  195.  pi.  10.  S.  C.  accordingly  ;  for  the  bond  Is  confeffed,  and  the  point  is,  whe- 
ther it  be  made  by  uiury,  which  was  alleged  to  be  where  the  trial  was. 

Scottv.  [The  defendant  lent  2000  '.  to  the  plaintiff  on  mortgage,  with  a 

^.'■^'*'  _       ufurious  claufe  in  the  deed,  that  he  fhould  have  40/.  as  a  pre- 
iis""   *^'  tendtd  fabry  for  rcceivirii;  the  rents.  The  deed  was  made  and  ex- 
ecuted  in  Lonaon  :  the  lant's  lay  in  Middle/ex:  the  account  was 
fettled  in  London^  and  the  receipt  for  the  ba  nice  figned  in  London, 
but  the  draft  given  for  it  was  upon  a  banker  in  Middlefex.     It 
was  adjudged,  that  the  venue  was  properly  laid  m  London ;  for  not 
only  the  ufur-ous  taking,  but  alfo  the  contrad,  by  which  the  de- 
fendant was  appointed  receiver,  weie  both  in  London.] 
Hardr.  420.       In  an  action  tarn  qiu.my   &c.   in  the  Exchequer^  for  taking  more 
Anon.  xhzw  61.  per  cent,  contra  foimam  flatuti.      After  vcrdicl  for  the 

plaintiff,  it  w.-,s  moved  in  arrcil  ot  judgment,  that  it  lies  not  in  this 
court  for  ufury  committtd  in  London,  though  it  would  lie  upon  the 
Jlatute  of  2\  Jac;  and  in  truth  the  interell:  taken  here  was  more 
than  10/.  per  cent.:  And  by  the  general  conclufion  of  contra 
formamflatutiy  it  (hall  be  intended  againll  the  form  of  that  ilatute 
which  allows  the  largelt  interelt,  and  there  are  four  ftatutes 
againfl  ufury,  one  of  H.  8.,  which  allows  \o  I. per  cent.;  another  of 
(^  Eliz.y  which  allows  8/.  percent.;  a  third  of  K.fa.;  and  a 
fourth  of  Car»  2.,  which  allows  but  61.  per  cct.  And  by  the  fla- 
tute  of  Jac.  I.  f.  4.  there  fliall  be  no  fuit  upon  a  penal  ftatute,  but 
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as  therein  dire£led,  which  does  not  extend  to  the  court  of  Ex-che- 
quer, unlefs  the  offence  is  done  in  Middle/ex.  But  per  Hak,  Ch.  B. 
—The  offence  laid  in  the  information  being  for  taking  more  than 
6  /.  per  cent,  fhall  be  taken  to  be  grounded  upon  thatjlatute  that 
prohibits  taking  more  than  6 1,  per  cent.y  and  that  the  law  gives 
the  fuit  in  no  court  in  particular^  and  therefore  it  may  well  be 
profecuted  here  ;  though  if  a  particular  court  had  been  named, 
as  in  21  Jac.y  it  would  be  otherwife.  The  court  took  time  to 
advife. 

An  indictment  was  brought  at  the  felTions  before  the  juftices  i  Saik.  f So. 
of  the  peace  at  Hicks' s  Hall  for  Vi{\xry  contra  formam  JIatuti ;  and   •'  '    *^^ 
judgment  was  againft  the  defendant,  upon  which  a  writ  of  error  sm^fh/' 
was  brought  in  B.  i?.,  and  the  judgment  reverfed  j  for  the  juftices  2  Ld  Raym. 
of  the  peace  have  no  jurifdidlion  in  this  cafe.  '"**•  ^•^' 

*  •*  3  Saik.  185. 

The  King  v.  Bakeftraw.  And  in  the  cafe  of  the  King  v.  Pexley,  it  was  admitted  by  the  counfel  that 
moved,  that  upon  the  (btute  of  Q^Eliz.,  which  prohibits  the  taking  above  10/.  per  cent.,  the  juftices 
of  peace  at  feflions  have  jurlfdidion  ;  but  infifted  that  they  have  not  upon  any  of  the  later  ftaiuces. 
a  Barnard,  Rep.  in  B.  R.  143.     The  King  v.  Pexley. 

Tf  an  information  be  brought  againjl  two,  upon  the  ftatute  of  Lane,  19. 
ufury,  and  one  only  be  foimd  guilty^  no  judgment  can  be  given  in  Pace's  cafe. 
this  cafe.     Arg.  to  which  the  court  agreed. 

In  an  information  upon  the   llatute  of  ufury,   the  defendant  Jenk.  zSj. 
pleads  nil  debet.     The  jury  find  a  ufurious  receipt,  but  do  not  find  g^^^'g, 
any  loan.     A  new  venire  facias  {hould  be  awarded,  and  not  a  new  Uvedays* 
n'fi  prius.  cafe, 

Ufury  fhall  not  he  itjtended  unlefs  the  jury  find  it  exprefsl  t.  ^^%-  Br'dg. 

112.  Weob 
and  Jucks  v.  Worfieid,  cites  10  Rep.  36. 

With  refpe£l  to  the  law  concerning  evidence  in  cafe  of  ufury,  Hawk.p.Ci 
it  has  been  ruled,  that  he  who  hath  agreed  to  pay  money  upon  a  '^•'^^'  §^7- 
ufurious  contrail,  fhall   not  be  admitted  to  give  evidence  upon 
an  information  againft  the  ufurer,  unlefs  he  have  paid  off  the 
whole  debt ;  for  by  fuch  means  a  man  might  avoid  his  own  a£fc 
and  deed. 

Alfo,  an  information  for  a  ufurious  contrail  on  a  loan  of  mo-  Hawk.p.c. 
ney,  cannot  be  fupported  by  evidence  of  fuch  a  contrail  on  a  *^'  ^^'  ^  *^' 
bargain  concerning  wares  fold. 

[But,  where  in  an  adlion  on  the  ftatute  for  the  penalty,  the  de-  ^^^J^e  "' 
claration  ftated  a  fpccifick  fum  of  money  to  have  been  lent,  (in   ,  h^^bI! 
which  the  ufury  confifted),   but  the  evidence  was,  that  the  loan  zi^. 
wzs  part  in  tnoney  and  the  reft  in  goods  of  a  known  value,  which 
the  borrower  agreed  to  take  as  cafjj ;  it  was  holden  to  be  good  evi- 
dence to  fupport  the  declaration.] 

In  a  qui  tarn  on  the  ftatute  of  ufury,  the  Chief  Juftice  refufed  i  ^tr.  635. 
to  let  the  party  to  the  contrail  be  a  witnefs  to  prove  the  repay-  ^^^"'*'  f"' 
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jtient  ot  the  money,  becaule  till  that  was  proved  he  was  no  wit-  payne. 
ftefs  at  all. 

[It  has  been  ruled,   however,  in  bter  cafes,  and  feems  now  to  Smith  r, 
be  fettled,  that  in  fuch  an  ailion,  the  borrower  of  the  money  is  a   '^  r^^'^n. 
competent  witnefs  to  prove  the  whole  cafe,  as  Weil  the  repayment  60.    Abra- 
«f -the  money,  as  the  other  fails.]  t^'ms  v.Bunn,  4  liutr.  2251. 
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I  Str.  49S.  On  a,  motion  for  leave  to  plead  double,  the  court  declared,  that 
Ld.  Barnaid  q^j  ^^^j  (,jj\impftt  the  defendant  might  give  in  evidence  a  ufurious 
contract,  becaufc  that  makes  it  a  void  promife ;  but  in  the  cafe 
of  a  fpecialty,  it  mud  be  pleaded.  And  on  the  trial  the  defend- 
ant vi'as  admitted  to  that  evidence  upon  the  general  iflue,  and  the 
plaintiff  was  nonfuit. 


Mager  of  nato. 


(d)  Aaions  TT  7AGER  of  \2.w  is  a  particular  mode  of  proceeding,  vi^here- 
of  debt  are  yy  jjy^  jj^  ^^  a6lion  of  debt  [a)  brought  upon  a  fmiple  con- 
common  traft  between  the  parties,  without  deed  or  record,  the  defend- 
cafes  in  ant  [b)  may  difcharge  himfelf  by  fwearing  in  a  court  in  the  pre- 
which  de-  fgncg  of  compurgators,  {c)  that  he  oweth  the  plaintiff  nothing  in 
wage" his  manner  and  form  as  he  hath  declared.  And  this  waging  his  law, 
law ;  but  he  is  fomctimes  called  making  his  law. 

may  like- 
wife  wage  his  law  in  aftions  of  detinue,  and  other  cafes,  as  alfo  in  real  aftions,  as  will  appear  in  the  courfc 
of  this  title,  (i)  In  fome  cafes,  however,  the  fluinuff  may  wage  his  law.  See  letter  E.  (c)  Accord- 
ing to  fome,  the  compurgators  fhould  be  eleven  in  number,  for  which  reafon  every  wager  of  law  is  faid  to 
countervail  a  jury,  as  the  defendant  mult  wage  his  law,  dc duodecimo  manu,  that  is  by  himfelf  and  eleven 
more.  Others  hold /w'f/i'c  to  be  necelTary  :  but,  according  to  fome,  kfs  than  eleven  will  fuffics.  I'he 
defendant  is  fworn  abfolutely  defdelitate,  and  the  compurgators  de  credul'uaie,  tliat  is,  that  tliey  believe 
what  hefwearsto  be  true.      33H.  6.f.8.      i  In(t.  195.     2  Shep.  Abr.  150.     2  Vent.  171.      Anon. 

N.  B>  It -has  been  faid,  that  compurgators  are  Jiot  abfolutely  neceflary  unlefs  the  phinti  ft"  demands 
them.     zKeb.  3C0.     Puckriuge  v.  Brown. 

{d)  When  a  For  the  better  underftanding  of  this  title,  which  is  now  in  a 
has^wa^-ed  g^^^at  meafure  obfolete  (J),  it  will  be  necelTary  to  confider  the  fol- 
his  law        lowing  heads  : 

it  is  a  perpetual  bar  to  the  plaintiff's  demand,  for  the  law  prcfumeth  that  no  man  will  forfwear  himfelf: 
but  men's  confciences,  as  Lord  Coke  obferves,  are  grown  fo  large,  efpecially  in  this  cafe  which  pafl'es 
with  impunity,  (fmce  no  indiftment  for  peijury  lies  in  wager  of  law,)  that  it  is  now  become  cuflomary, 
inftead  of  bringing  aftions  of  debt,  to  bring  actions  upon  tne  cafe  upon  the  defendant's  promife,  wheiein 
he  cannot  wage  his  law.       1  Inll.  295.      i  Vent.  296. 

Adtions  of  detinue  likewife  are  now  feldom  brought,  anions  of  trover  and  con-verfion  having  taken 
place  in  their  ftead,  where  the  conveifion  changes  the  dainue  to  an  aclitn  on  the  cafe. 

(A)  The  Reafon  for  allowing  the  Wager  of  Law. 

(B)  The  Manner  of  waging  Law. 

(C)  At  what  Time  Law  may  be  waged. 

(D)  In  what  Cafes  Law  may  be  waged,  and  in 
what  not. 

(E)  What  Perfons  may  wage  their  Law. 

(F)  Againft 
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(F)  Againft  whom  Wager  of  Law  lies. 

(G)  In  what  Cafes  the  Defendant  is  barred  from 
waging  his  Law,  by  having  examined  the  Plain- 
tiff or  his  Attorney. 

(A)  The  Reafons  for  allowing  the  Wager  of  Law. 

'TtHE  reafon  wherefore,  in  an  adion  of  debt  upon  a  fimple  con-  a  Inft.  45. 
^  tra£l,  the  defendant  may  wage  his  law,  is,  for  that  the  de- 
fendant may  fatufy  the  party  in  fecret,  or  before  witnefles,  and  all 
the  witnefles  fnay  die,  fo  the  law  doth  allow  him  to  wage  his  law 
for  his  difcharge.  And  this  is  peculiar  to  the  law  of  England, 
and  no  mifchief  iflueth  hereupon  ;  for  the  plaintiff  may  take  a 
bill  or  bond  for  his  money  ;  or,  if  it  be  a  fimple  contract,  he  may 
bring  his  adlion  upon  his  cafe  upon  his  agreement  or  promife, 
which  every  contrail  executory  implieth,  and  then  the  defendant 
cannot  wage  his  law. 

It  hath  been  faid,  however,  that  the  ottly  true  reafon  of  wager  12  Mod. 
of  law  is  the    inconftderablenefs  of  the  ground  of  the  plaintiff's  de-  p.°-  ^^^ 
mandy  and  it  fuitices  that  the  nature  of  the  defendant's  difcharge  donv.Woad. 
be  of  equal  validity  with  the  ground  of  the  plaintiff 's  charge.  Per  It  is  an  ar- 
Hat/el,  J.  t^^lf^' 

that  the  matter  is  of  no  great  value  that  the  plainiifF  did  not  take  care  to  have  better  fecurity  for  it  than 
the  flippery  memory  of  man,  and  rhe  unce:tamty  of  a  verbal  contract  j  fo  that  lince  the  tie  was  fo  flighty 
it  is  no  wonder  if  xhe  law  will  flightly  difcharge  it. 

Originally  it  was  not  only  a  privilege  of  the  defendant  to  difcharge   laMod; 
himfelf,  but  one  which  the  plaintiff  had  when  he  had  no  witnefs  J^  of  Lon- 
of  his  debt,  to  put  t!ie  defendant  under  anecefTity  of  giving  him  don  v.  Wood, 
his  oath  to  difcharge  himfelf:  fo  it  was  a  kind  of  equity  in  law, 
that  the  plaintiff  might  put  him  to  take  his  oath  that  he  owed 
nothing  to  him,  or  confefs  the  debt,   rather  than  the   plaintiff 
fhould  lofe  his  debt,  in  cafes  where  he  had  no  witnefTes  of'  it  at 
all,  or  had  fome  who  were  then  dead.    Per  Holt,  Ch.  J. 

The  plaintiff's  bare  affirmance   was  formerly  fufficient  to  put  2Sa!k.683, 
the  defendant  to  wage   his  lav/  5  but  it    is  provided   by  Magna  J^g^J',,, 
Charta,  that    "  No  bailiff  (hall  put  any  man  to  his  law,  nor  to  an  of  Londoa. 
"  oath,  upon  bare  faying,  without  witneiTes  brought  in."     Before 
this,  as  has  been  premifed,  the  plaintiif,  on  his  declaration  on  bare 
affirmance,  might  make   the   defendant  fwear  there  was  nothing 
due.     At  this  day, .  if  the  plaintiff  produce  witnefTes  to  prove  his 
demand,  the  court  may  put  the  defendant  to  wage  his  law,  and  in 
fuch  cafe  the  defendant   is  not  at  liberty  to  crofs-examine,  any 
more  than  where  the  plaintiff  in  a  prohibition  produces  witneffes 
to  prove  his  fuggeftion. 

P4 
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(B)  The  Manner  of  waging  Law. 

aLill.  Abr.  'T'HE  manner  of  luaging  of  laiv  is  thus:  he  that  is  to  do  it 
824.  1.     rnuft  bring  fix  compurgators  with  him  into  court,  and  (land 

Anon'.  *^'''  ""^  ^^^^  ^"^  ^^  ^^^  ^^''  towards  the  right-hand  of  the  Chief  Juftice; 
iSaik.682.  and  the  fecondary  alks  him,  Whether  he  will  nvage  his  laiv?  If 
Aaon.  Jie  anfwers  that  he  will,  he  lays  his  right  hand  on  the  book,  then 

the  judges  admonifti  him  and  his  compurgators  to  be  advifed,  and 
tell  them  the  danger  of  taking  a  falfe  oathj  and  if  they  dill  per- 
fifb,  the  fecondary  fays,  and  he  that  nvageth  his  law  repeats  after 
him:  Hear  this^  ye jujlices^  that  I  A.  li.  do  not  owe  to  C.  D.  the  fiim 
of,  &c.,  nor  any  penny  thereof  in  manner  and  form  as  the  /aid  C.  D. 
hath  declared  againjl  me  :  fo  help  me  God.  The  compurgators  then 
feverally  make  oath,  that  they  believe  he  fwears  truly.  But,  be- 
fore the  defendant  takes  the  oath,  the  plaintiff  is  called  by  the 
crier  thrice;  and  if  lie  do  not  appear  he  becomes  nonfuited,  and 
then  the  defendant  goes  quit  without  taking  his  oath ;  and  if  he 
appear,  and  the  defendant  fwear  that  he  owes  the  plaintiff  no- 
thing, and  the  compurgators  give  it  upon  oath,  that  they  believe 
he  fwears  true,  the  plaintiff  is  barred  for  ever ;  for  when  a  perfon 
has  waged  his  law.,  it  is  as  much  as  if  a  vcrdi£l  had  paffed  againft 
the  plaintiff;  if  the  plaintiff  do  not  appear  to  hear  the  defendant 
perform  his  law,  fo  that  he  is  nonfuit,  he  is  not  barred,  but  may 
bring  a  new  a£lion. 

(C)  At  vihdX  Time  Law  may  be  waged. 
3Bclft.3T6.    j^AT given  {ox  waging  law  Is  peremptory.     P^f  three  juftices 

not  afterwards  waive  it  without  the  plaintiff's  confcnt,  and  betake  himfelf  to  the  country,  and  upon  hia 

non-appearance  a  j't/i'fjf^t/i^f  was  entered.     Built.  186.     Hartifon  v.    fames But  there  is  a  cafe 

where,  af:er  the  roll  was  nr-iiked  with  a  def^i:  de  Uge,  and  c-jlt  ajfeffed,  it  was  inoved  and  prayed,  fedenU 
curia,  that  the  defendant  might  be  demanded  again,  and  it  was  granted,  and  then  defendant  made  his  law. 
Noy,  42.     Anon. 

Where  the  defendant  wages  his  law  infanter,  that  is,  the  fame 
term   without  day  given  over,  the  plaintiff  need  not  be  called  j 
confequently,  cannot  be  nonfuited.     Thus  — 
Si<J.  36G.  In  debt  by  alTignees   of  commilfidners  of  bankrupts,  defend- 

Buckeridge  ^j^^  came  in  and  waged  his  /awinftanter,  and  it  was  debated  if  the 
The  report-  plaintiff  might  be  nonfuited;  and  at  length  it  was  agreed,  inaf- 
erfays,  *(if  much  as  the  defendant  came  injlatjter,  that  the  plaintiff  cannot  be 
difendan"  nonfuited;  for  which  reafon  the  plaintiff  was  not  called,  but  the  de- 
comes  m-      fendant  waged  his  law;  and  fo  the  plaintiff  was  barred. 

jiar.tir  to  wage  his  law,  or  at  another  day  in  the  fame  term,  to  whi«h  the  plaintiff  has  imparled,  the  plain- 
tiff' ftiallnot  be  demanded,  nor  can  he  be  nonfuited.  7W.  cites  14  H.  4.  c.  19.  b.  3H.  6.  c.  50.  a. 
b.  e.  2  Keb.  360,  by  the  name  of  Puckeridge  v.  Brown. 

J3r.  Ley  But  in  debt  where  the  defendant  tendered  to  make  his  law  immedi' 

pi^lT'cites  ^^^^y  ^^-"^^  ^^  CTWi"^  nothing,  &c.,  becaufe  the  plaintiff  appeared  in 
•?H.+. «  s.  court,  it  was  awarded  that  the  plaintiff  fliould  make  his  lawj  and 

this 
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this  was  the  folly  of  the  plaintiff;  for  he  might  have  imparled  to  Brooke,  tit. 
the  laiUf  and  then  at  the  day  he  might  have  been  nonfuited.     But  Brooke  ^'onfuit, 
makes  a  quare,  if  he  may  be  nonfuited  at  another  day  in  the  fame  f'  ^°',^'9; 

term.  he  had  imparled  to  the  law,  fuch  imparlance  ought  to  be  to  another  term. 

So  in  debt,  the  defendant  tendered  his  law,  and  \\\t  plaintff  im-  Br.  Ley 
par  led  to  a  day  in  the  fame  term  ;  there  the  plaintiff  JJjall  not  be  de-  ^ager, 
7nanded^  nor  be  nonfuited;  for  his   appearance   was  of  record  the  P'^j9^'"^'^" 
fame  term,  and  if  he  refufes  the  law  he  fhall  be  barred.  '  '^^' 

It  is  faid  that  the  defendant  cannot  pray  to  be  admitted  to  wage  a  Liii.  Abr. 
law  injlanth,  after  imparlance,  but  before  he  may,  and  then  the  ^^S- 
plaintiff  cannot  be  nonfuit,  if  the  defendant  perfeft  his  law:  but, 
if  he  wage  his  law  after  imparlance,  the  plaintiff  may  be  non- 
fuit. 

In  debt,  the  defendant  waged  his  law,  and  when  he  came  to  ^r-  Ley 
perform  it  the  plaintiff  faid,  that  he  nvho  noiv  came  is  another  of  the  ^^^"*  . 
fame  name,  for  his  action   is  againfl   J.  S.  the  elder ;   and  he  who   cE.^I.clc! 
now  appears  is  J.    S.    the  younger,    and   prayed   his  judgment. 
^^a:re,  for  the  averment  was  not  granted  or  denied. 

tn  debt,  the  defendant  had  day  given  to  wage  his  law,  and  at  3  Buld, 
the  day  defendant  luasftck  of  a  burning  fever,  whereupon  the  court  *^^*  Smink 
was  moved  for  another  day  for  the  defendant  to  come  and  wage  ^*        "' 
his  law,  and  offered  to  make  all  this  good  by  an  affidavit;  but  the 
court  refufed,  and  advifed  him  to  plead  to  the  country,  and  fo  he 
did. 

In  debt  upon  arbitrement  the  defendant  imparled,  and  came  back  the  Br.  Ley 

fame  term,   and  tendered  his  law;  and  per  cur.  he  fhall  have  his  ^^ser»  ^ 
I  '  pl.  41.  cites 

iaw.    ^  8  H  6. CIO. 

So  in  detinue,  the  defendant  pleaded  in  bar,  and  after  relinquifhed  it  Br.  Plead - 
and  waged  his  law,  and  well ;    for  a  man  may  relinquifh  his  plea,  ings,pl.ii9. 
and  plead  the  general  iffue,  and  this  (hall  be  before  the  plea  *^"^^*^*4-* 
entered. 

In  a  precipe  quod  reddat,  the  tenant  came  at  the  grand  cape  and  Br.  Ley 
waged  his  law  of  non-fummons,  and  at  the  day,  ^c.  came  to  make  Gager, 
his  law,    and  the  demandatjt  offered  to  waive  the  default,  and  prayed  P'' ^*"  "'^^ 
that  the  tenant  may  plead  in  chief.  Per  Finch,  you  cannot  do  fo  unlefs  c.  7. 
the  tenant  will  confent  to  it;  and  the  tenant  was  thereof  demanded, 
and  would  not  confent,  therefore  he  waged  his  law,  and  the  de- 
mandant took  nothing  by  his  writ :  but  at  the  firjl  day  when  the 
tenant  offend  his  la%v,    the  demandant  might  have  releafed  the  default , 
as  it  feems. 

In  a  precipe  quod  reddat,  where  effoign  is  cafl  for  the  tenant  at  the  Br.  Ley 
fummons  returned,  and  by  his  default  grand  cape  iffued;  there,  he  ^^s^o 
cannot  wage  his  law  of  non-fummons  at  the  day,  unlefs  he  furmifes  ^l'  90' /'*«'' 

7  7         /?■'•  nil-  J  1^  v\.  Ktt 

tl}at  the  ejjoign  was  not  caji  by  him.  c.  23. 

And  fee 
10  H.  6.  c.  9,  that  if  he  had  fo  furmifed,  he  might  wage  his  law.    Ilfld. 
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(D)    In   what  Cafes  Law   may   be    waged,  and  in 
what   not. 


670.  the 


Mod.        TTf^AGER  of  law  is  allonvable  in  Jive  cafes.      I  ft,  In  debt  upon 
o.  the         V  V    Jnnpie  contrary  which  is  the  common  cafe.     2(1,  In  debt  upon 
donv.Wood.  ^"  awa id  upon  -a  parol  fuhnifjion.      3d,   In  an  account  againjl  a  re- 
ceiver /or  receipts  by  his  own  hands.     4th,  In  detinue^  though  the 
bailment  were  by  the  hands  of  another.     5th,  In  an  amerciament 
in  a  court-baron  or  other  inferior  courts  not  of  record  ;  and  in  every 
of  thefe  inftances,  the  adlion  is  grounded  on  a  feeble  foundation, 
and  of  fmall  confideration  in  law.     Per  Hatfell^  J. 
Kote ;  This       It  is  tO  be  obferved  likewife,  that  there  is  a  waper  of  law  of 
fummons      non-fummons  in  ailions  real,  as,  where  upon  fummons  againft  a 

muft  be  on  ,  1  •     1  r     ■  11  r  1 

the  tenant's  tenant,  he  wages  his  law,  laymg,  that  he  was  not  lummonied  ac- 
land,  andif   cording  to  the  law  of  the  land.     Thus — 

again  ft  an 

heir,  muft  be  on  the  lands,  which  did  defcend  5  or  on  default,  the  tenant  at  the  grand  cape,  may  wage 

his  law  of  non-fummons. 

Br.  Ley  If  fummons  in  precipe  quod  reddat  be  ferved  fifteen  days  before 

Gager,  ^|^g  £t-{|-  ^^^  Qf  ^^  return  of  the  writ,  the  tenant  may  wage  his 
\,Y.!\T^  law  of  non-fummons;  for  fifteen  days  before  the  fourth  day  of 
C.46.  the  return  will  not  ferve. 

Br.  Ley  So  it  is  faid  in  writ  of  defceit^  that  if  the  (lierifT  returns  in  praecipe 

Gager,  _  quod  reddat^  that  the  tenatit  is  Jummoned  by  J.  N.  and  J.  C,  lubere  he 
\oy!\^^  ^  "^"^^  ftot  fummoned  but  by  one  of  them  ^  the  tenant  may  wage  his  law, 
c.  16.  And  that  he  ivas  not  fummoned  according  to  the  law  of  the  land.  Per 
^trBdk.       Fulthorp. 

the  -vouchee 

in  prac'ipe  quod  reddat  ftull  not  wage  his  Isw,  that  he  tvas  fummoned  upon  the  fummons ;  for  he  need  not 
{a\c  his  dttmhzt  the  grand  cape  ad -valf  mam :  but,  if  ke  be  returned  fummoned,  lubere  he  luas  uot  fuia- 
moned,  and  after  grand  cape  ad  ■uaieiit'um  ill'ucs,  he  fliall  have  dejceit  of  the  return,  (^e.      Ibid. 

12  Mod.  But  in  33  i:^.  6.  c.  8.  in  a  precipe  quod  reddat ,   the  tenant  made 

c^"  f^L  defaidt,  but  appeared  on  the  return  of  the  grand  capias,  TLwd  pleaded 
donv.Wood.  non-fummons^  and  would  conclude  to  the  country,  where  the  proper 
trial  was  by  wager  of  law  of  non-fummons;  and  the  queftion 
there  was,  if  he  could  waive  his  plea  of  wager  of  law,  and  betake 
himfelf  to  a  plea  concluding  to  the  country  ?  And  the  better  opi- 
nion there  is,  that  he  could  not  put  himfelf  upon  his  country,  and 
decline  this  wager  of  law ;  and  that  cafe  is  plainly  out  of  the 
ftatute  of  Magna  Chart  a,  becaufe  it  is  not  debt,  nor  fimplex  loquela, 
but  a  procefs  of  non-fummons,  from  which  he  was  to  fave  him- 
felf. Per  Holt,  Ch.  J. 
Br.  Ley  It  has  been  faid,  that  a  man  may  wage  his  law  of  non-fummons 

Gager,  pi.  ^-^  re-fummons,  as  well  as  he  may  in  the  original ;  per  Brian  and 
iE.*5.  c.  2.  Choke,  hut  per  Catefby  contra,  ^tare ;  and  the  writ  was  return- 
able 15  Trin.  and  the  fummoners  fummoned  him  about  the  i^th  of 
Corpus  Chrifti ;  and  therefore,  per  Choke,  he  may  wage  his  law  of 
non-fummons,  that  he  was  not  fummoned  according  to  the  law  of 
the  land  j  for  the  law  is,  that  \izjhall  he  re-fummoned  by  the  day  in 

the 
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the  writ;  but  Cate/hy  faid,  that  he  cannot  wage  his  law  here  by 
confcience,  nor  can  he  wage  his  law  in  re-fummons. 

Where  things  are  part  real  and  part  perfonai,  the  defendant 
may  wage  his  law  fometimes  for  the  whole,  and  fometimes  for 
part  only,  thus  — 

In  detinue  of  a  box  with  charters  and  muniments,  if  the  plaintiff  2  Roll.  Air. 
counts  not  of  any  charters  in  particular^  the  defendant  may  wage  his   '°^' 
law  of  the  whole,  19  H.  6.  9. ;  bccaufe  before  the  (hewing  of  it, 
the  box  and  all  in  it  was  but  a  chattel. 

If  detinue  be  brought^or  a  chefl  fealedy    nvith  money  and  charters  JJ.i&id. 
ef  land  in  it,  the  lav/  lies  of  the  whole. 

But  otherwife  it  is,  if  he  declares  of  certain  charters  in  particular.  Id.  ibid. 
and  if  the  ivrit  be  not  that  the  chef  ivas  fealed. 

In  detinue  of  certain  charters  and  muniments  contained  in  a  Id.ihid. 
cheft,  if  plaintiff  declares  of  one  charter  in  particular,  the  defendant  ^"  ^^'^^^  '^^^^ 
may  wage  his  kw  of  the  refidue.  antwa-^eV 

his  law  as  to  all  but  this  particular  charter,  and  did  it  inmediately  :  and  the  reafon  feems  to  be,  that  whea 
it  is  in  a  cheft  inclofed,  the  charters  are  of  the  natuie  of  the  cheft,  which  is  only  a  chattel :  contra  of 
charter  fpecial ;  for  of  this  he  cannot  wage  his  law,  becjufe  it  ccnarns  franktencment.  Ur.  Ley  Gagetf 
pi.  61.  cites  14  H.  6.  c.  I. 

But  in  no  cafe  where  a  contempt,   trefpafs,  deceit,  or  injury  is  fup-  1  inft.  255. 
pofed  in  the  defendant,  (hall  he  wage  his  law  \  becaufe  the  law  will  ^• 
not  truft  him  with  an  oath  to  difcharge  himfelf  in  thofe  cafes. 

Like  wife  where  the  matters  charged  are  faEls  notorioifly  hiozvn,  in   '^  Med. 
fuch  cafe  there  are  no  precedents  of  wagers  of  law.  Per  Hatfell,  J.  j^^^",  ''™"'' 

Wood.  And  per  Holt,  Ch.  Juft.— The/^OYcy  of  the.  contiafi,  which  raifes  the  debt,  is  the  leafon  of  the 
wager  of  law.  But,  if  the  debt  arlje  from  a  contraB  that  i-  notorious,  there  (hail  be  no  wager  of  law. 
In  debt  upon  a  contruEi  for  a  Jum  in  grojs,  wager  of  law  will  lie  ;  but,  if  debt  be  broughty"cir  rent  due 
upon  a  parol  leafe,  it  will  not  lie  ;  and  thereafon  is,  becaufe  it  is  in  the  realty,  aid  arifes  from  the  taking 
of  the  profits  of  the  land,  and  occupation  of  it  in  the  country,  and  fo  the  notoriety  cf  the  thing  excludes 
the  defendant  from  waging  his  !uw.     Ibid.  681. 

Agreeable  hereto  it  was  faid  by  Holt,  Ch.  J.  that  in  account,  if  zSaik.  6Sj. 
the  receipt  was  by  the  defendant,  the  defendant  may  wage  his  law,  ^"°^  "■  'he 
but  not  if  by  the  hands  of  a  third  perfon  [a):  it  is  true,  the  law  is  London". 
otherwife  in  detinue  on  a  bailment  -,  for  though  the  bailment  was  (a)  Becaufe 
by  the  hands  of  a  third  perfon,  the  defendant  may  wage  his  law :  thereceiptis 

J  _  r  '  JO  '    traverfable 

but  here  the  bailment  is  not  traverfable,  but  the  detainer,  and  that  in  this  ac- 
is  the  point  of  the  adtion,  and  the  delivery  might  be  private.  li^n,  2R0II. 

Abr.  109., 
and  becaufe  it  appears,  from  the  nature  of  the  adlion,  that  a  third  perfon   can  prove  the  receipt,  per  Holt, 
Ch.  J.     12  Mod.  679»;  but  in  account  by  the  baron  of  receipt  by  the  defr^dant,  by  the  hatidsof  the  fetne 
tf  the  plaintiff,   the   defendant  may  wage  hi^  law;   for  the  baron  and  feme  are  one  perfon  in  law  j  and 
therefore  it  is  an  immediate  receipt  of  the  plaintiff  himfelf.     Br.  Ley  Gager,  pi.  54. 

By  the  4^5  Annce  j6.  it  is  enabled,  that  anions  of  account  8  Mod.  303. 
may  be  brought  againfl  a  bailiff  or  receiver  for  receiving  more  than  ^^^^  *• 
his  juft  fhare,  and  an  adiion  of  account  was  brought  upon  this 
ftatute  againfl  defendant,  as  bailiff  ad  merchandizajidum ,  who  waged 
his  law ;  and  upon  demurrer,  it  was  objedled  that  wager  of  law 
would  not  lie  againfl:  a  bailiff"  ad  merchandizandum;  but  if  the 
aftion  had  been  brought  agairfl  a  receiver,  7in^  plaintiff  did  notftjenu 
by  whofe  hands,  there,  wager  of  law  would  lie  ;  and  fo  it  was  ad- 
judged in  this  cafe  for  the  plaintiff. 

There 
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JO  Rep.  1 0  3- 
a.   in  a  nota 
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porter, in 
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12  Mod. 
671.  Ci'vit, 
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aSalk.  683. 
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Mayor  of 
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Id.  }hid. 


Id.  6S4. 


Id.  Hid. 
(a)  The 
mafter  fliall 
not  wage  his 
law,  becaufe 
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ble to  lerve 
by  the  fta- 
tute  ;  but  it 
IS  otherwife, 
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cording to 
the  Aatute. 
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There  is  no  a£l  of  parliament  in  exprefs  words  wliicK  takes 
away  wager  of  law  in  a6tion  of  debt  upon  arrearages  of  account ; 
but  at  the  common  law  the  defendant  fhall  have  his  law  in  attion 
of  debt,  brought  upon  arrearages  of  account,  whether  the  account 
be  before  one  auditor,  or  many,  as  appears  in  38  if.  6.  f.  6.  a. 
But  the  reafcn  ivhy  the  defendant  Jhall  not  wage  his  laiv  ivhen  the 
account  is  made  before  auditors  ^  is  upon  the  fiat  ute  of  Wcf.  2.  c.  II. 
for  now  this  flatute  has  made  the  auditors  judges  of  record^  becaufe 
they  are  empowered  thereby  to  commit  the  defendant  to  prifon, 
which  none  can  do  but  judges  of  record. 

Alfo,  when  the  matter  of  the  charge  is  pregnant  with  matter  of 
law,  there  ought  to  be  no  wager  of  law,  for  that  were  to  fwear  to 
the  law^  as  in  debt  againft  hufband  for  clothes  taken  up  by  the 
wife,  the  hufband  fliall  not  wage  his  law ;  becaufe  it  is  a  point  of 
law,  whether  he  be  liable  or  no,  viz.  whether  the  clothes  were 
for  neceflary  apparel  of  the  wife,  without  which  he  is  not  liable. 
In  debt  on  an  arbitrament  (it  is  intended  where  the  fub- 
million  is  by  parol)  the  defendant  may  wage  his  law;  becaufe, 
though  the  arbitrators,  who  are  ftrangers,  are  concerned,  yet  tlie 
fubmiffion  might  be  fecret ;  and  that  is  the  foundation  from  whence 
the  debt  arifes. 

In  debt  for  an  amerciament  in  a  court-baron,  the  defendant 
may  wage  his  law.  The  reafon  is,  becaufe  the  matter  is  of  fmall 
value  which  concerns  the  lord  only,  tranfa6ted  in  pais  which 
might  be  without  his  knowledge.  But  in  debt  on  a  judgment 
in  a  court-baron,  the  defendant  cannot  wage  his  law  ;  for  the 
judgment  could  not  be  but  by  confeffion  or  verdi£V,  and  it 
was  in  a  proper  court ;  all  which  the  defendant  cannot  by 
his  bare  oath  falfify  ;  and  the  authorities  to  the  contrary  are 
not  law ;  and  fo  it  is  in  debt  on  a  judgment  in  a  court  of  ancient 
demefne. 

In  debt  for  rent  on  a  leafe-parol,  the  defendant  cannot  wage 
his  law,  becaufe  his  occupation  is  notorious,  which  is  a  better  rea- 
fon than  becaufe  it  favours  of  the  realty  j  and  fo  it  is  in  account 
againft  a  bailiff  for  the  fame  reafon,  his  management  and  tranf- 
adion  being  notorious. 

In  debt  brought  by  a  gaoler  againft  his  prifoner  for  meat  and 
drink,  the  defendant, /^r  Holt^  cannot  wage  his  law,  not  becaufe  the 
gaoler  is  obliged  to  find  him  victuals  ;  that  is  not  true,  as  appears 
by  Ploivd.  68.  a.;  but  becaufe  the  defendant  is  in  durance,  and  the 
plaintiff  cannot  take  fecurity  from  him  for  repayment  ;  for  a  bond 
will  be  void,  fo  that  he  muft  be  content  with  a  promife  :  and  he 
did  not  deny  the  cafe  of  9  Rep.  87.  b.  88.  a.  which  was  debt  by 
a  labourer;  it  is  but  juft  that  the  plaintiff  (hould  prove  he  was 
retained,  rather  than  that  the  defendant  fhould  be  put  to  wage  his 
law  [a). 

I  Inft.  295.  a. 


«)Rep.87.b.       But,  if  a  viflualler  or  common  innkeeper  bringeth  an  aflion 

Pinchous      £qj.  j^jg  gueft's  vidtuals  delivered  to  him,  the  gueft  may  wage  his 

law ;  for  a  vidlualler   or  innkeeper  is  not  compellable  to  deliver 

6  victuals 
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viduals  till  he  be  paid  for  them  in  hand  :  and  therewith  agreeth 
10  H.  7.  c.  8.  a. 

In  debt  on  a  bye-law  made  by  a  company,  the  defendant  In  ^  Saik.6S4. 
a  cafe  cited  to  be  in  B.  R.  about  two  yeai's  before,  v.'aged  his  law.   ^1°°^  "'. 
But  Holty  Ch.  Juft.  faid  it  was,  becaufe  the  counfel  for  the  plain-  London- 
tifF  did  not  challenge  it ;  for  he  wondered  at  it  then.     But  this  is 
not  fo  ftrong  as  debt  on   a  bye-law  by  a  corporation  •,  for  this 
obliges  all  ftrangers  without  notice ;  but  the  other  only  their  own 
members,  till  notice  :  And  the  Chief  Juftice  denied  the  cafe  in  Co. 
Ent.  I  iB.  and  the  cafe  2  Ro.  Abr.  io6.pl.  9 

Wager  of  law  lies  not  in  quo  mi/ius,  becaufe  the  king's  revenue  4Rep,95.!), 
is  remotely  concerned,  upon  fuggeftion,   that  the  plaintiff  is  in-  '"Siades 
debted  to  the  king,  and  lefs  able  to  pay  him  by  the  defendant's  de-  i2iviod.67i. 
tainer  of  his  debt.     Per  Hatfellj  Juft.  who  faid  this  was  given  as  a  the  City  of 
reafon,  in  Slade'^  cafe.  London  ?« 

Wood. 

In  debt  upon  a  penalty  given  by  ftatute,  the  defendant  fliall  not  i  Inft.agjji. 
wage  his  law. 

The   \txy  cujiom  of  London  excludes  wager   of  law   in  fome   JiMod. 
aftions,  as  in  debt  for  diet^  i  E.  4.  c.  6.    Bro.  Examination,  18.  the  b^'l^'*" 
ftatute  of  38  £.  3.  c.  5.  before  which  no  wager  of  law  could  be  Gager,  94, 
Zg-i!\n^  z  Londoner.     Per  Hatfell,  ]\i(\:. 

So,  a  prefer iption  prevents  wager  of  law,  and  no  man  can  deny  '*  ^^°»« 
it  upon  oath.     Per  Holt,  Ch.  Juft.  ^.^  oao„t^;.Wood. 

Wager  of  law  was  denied  in  debt  for  fcavage  arifing  by  prefcrip-  2Vent,26i. 
t'ton,  and  that  confirmed  by  zQ.  of  parliament.  of  Edo^*^* 

V.  Dupelier.      z  Lev.  io6.  S.  C.  by  name  of  Mayor,  &c.  of  London  v.  Depucee. 

In  debt  for  a  duty  growing  by  a  bye-law,  if  the  bye-law  htau-  Vent.  261. 
thorized  by  letters  patent,  no  wager  of  law  lies.  ^,,  „f  London  TdH^IS.^. 

So,  in  cafe  for  toll  granted  by  letters  patent,  Vent.  261. 

^  '  cites2oH.7. 

In  a£lion  of  debt  for  toll  by  prtfcript'ion,  you  cannot  wage  your  law  :  fer  Hale,  Ch.  J.,  who  aiked  if  they 
could  ftiew  a  precedent  where  a  man  can  wage  his  law  in  an  a£lion  brought  upon  a  prefcription  for  a 
duty.     I  Mod.  121.  pi.  26.  Diaper  v.  Bridewell. 

Where  a  perfon  of  quality  intending  a  marriage  with  a  lady,  2  Mod. 141. 
prefented  her  with  a  jewel,  and  the  marriage  not  taking  effeft,  he  ^eautnont 
brought  an  a£lion  oi  detinue  againft  her,  and  ftie  taking  it  to  be  a    '  * 

gift,  offered  to  wage  her  law  ;  the  court  was  of  opinion,  that  the 
property  was  not  changed  by  this  gift,  being  to  a  fpccial  intent, 
and  therefore  would  not  permit  her  to  do  it. 

(E)  What  Perfons  may  wage  Law,  and  what  not. 

A  N  alien  fliall  wage  his  law  in  that  language  he  can  fpeak.  '  I"'^-  295* 

*^        A  man  outlawed,  or  attainted  in  an  attaint,  or  upon  an  in-  j]/,,-^^-^, 
didlment  of  confpiracy,  or  perjury,  or  otherwife,  whczeby  he  be- 
comes infamous,  {hall  not  wage  his  law. 

A  man 
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jd.  ibid.  A  man  under  the  age  of  twenty-one   years  (hall  not  wage  his 

The  reafon    law  ;  but  a  feme  covert,  together  with  her  hufband,  fhall  wage  her 

why  an  in-      ,  <» 

fant  cannot     •"*'  • 

wa^e  law,  is  fdid  to  be  becaufe  he  cannot  take  an  oath.     1 1  H.  6.  40. 

Jd.iyul.  Wherefover  a  man  is  charged  as  executor  or  admlniftrator,  he 

(hall  not  wage  his  law,  for  no  man  (hall  wage  his  law  of  another 
man's  deed. 

1 1  H.  6.  f.  So,  where  tnuo  ought  to  have  their  law,  and  one  is  under  age,  both 
40.  b.  fljaii  be  ouftgd  ;  becaufe  the  infant  cannot,  and  both  ought  to  join 

in  plea. 
j8E.  3.  f.  A  man  who  is  dumb  and  not  deaf,  may  v/age  his  law  of  non-fum- 

53-  mons,  and  make  it,  and  {hew  his  aifent  by  figns.     Adjudged. 

30E.  3.f.  In  an  account  \i  the  defendant  before  auditors  pleads  payment,  or 

4-  b.  other  things  given  infatisfaBion,  the  plaintiff  may  ivage  his  laiu  of  it, 

though  he  be  plaintiff. 
Br.  Difceit,         Tenant  luho  is  fummoncd  by  one  fummoner  ivhere  there  ought  to  be 
p.  II.  cites  ^^.^^  ^^^  luage  his  law  of  non-fummons,  according  to  the  law   of 
c.  16.  the  land  •,  but  vouchee  fhall  not  wage  his  laiv  of  non-fummons  upon 

the  writ  of  fummons. 
Br.  Ley  In  formedon   againfl  a  feme  who  made  default,  and  grand  cape 

Gagpr,  iflued   returnable  i  c  Mich.,  before  which  day  /l:ie  took  baron,  and 

12  H.  4.  3t  the  day  appeared  and  waged  her  law  of  nonfummons  ;  and  the 
c  24.  feme,  made    her    laiu   alone    without   her    baron,    and    the    writ 

abated. 
Br.  Ley  He  who  is  attainted  of  anyfalfty,  or  is  perjured,  fhall  not  wage 

*^^S"'  hi<;law 

pl.  81.  cites    ^ISiaW. 

33  H.  6.  c.  32.  per  Litt. 

Br.  Ley  In  account,   the  defendant  upon  his  account  alleged  tallies  of  the 

Gager,  plaintiff,  by  which  he  had  received  certain  of  the  money,  and  the  plain-' 

L  E°4*^'c^^  ^'^  "^^^S^d  ^^^  law,  that  they  were  tiot  his  tallies  i  and  it  was  ad- 
49.  mitted  ;  and  fo  fee  that  the  plaiutiff  may  wage  his  law,  and  by  it 

fliall  charge  the  defendant. 
Cro.  Eliz.  A  bailiff  imy  not  wage  his  law,  but  a  receiver  may. 

790.      hy- 

field  V.  Barnfield.  Per  Holt,  Ch.  J.  The  reafon  the  book  gives  is,  becaufe  it  is  in  the  realty,  which  is 
as  much  as  to  fay,  becaufe  it  is  notorious  to  the  country  :  becaufe  the  country  take  notice  of  bis  looking 
after  the  manor,  and  have  thereby  an  opportunity  of  knowing  thatheieceived  the  rents.    12  Mod.  681. 

Hob.  24+.  j4.  brought  debt  upon  a  Joint  contract,  ogainf  B.,  C,  D.,  and  E. — • 

Eflingion  V.  £^  ^.^^  outlawed,  B.,  C,  and  D.  appeared  by  a  joint fuperfedeas.  B- 
tendered  his  law,  that  he  with  the  reft  did  not  owe.  C.  and  D. 
plead  nil  debent  per patriam.  It  was  infifted,  that  B.  fhould  not  be 
admitted  to  his  law  alone,  becaufe  they  were  all  charged  as  one 
defendant,  being  for  a  joint  debt,  and  fo  they  muft  all  anfwer 
together.  But  this  was  held  to  be  unreafonable  •,  for  if  fo,  then 
by  joining  others  with  me,  as  joint  defendants,  I  muft  be  fubjeft 
to  their  plea,  though  they  would*  confefs  the  adion  j  and  though 
defeuvlants  may  not  fever  in  dilatories,  yet  in  bar  they  may  :  And 
after  divers  motions  and  precedents  produced,  B,  was  received  to 
his  law,  and  the  plaintiflf  nonfuited. 
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(F)  Againft  whom  Wager  of  Law  lies. 

"iN  an  aBion  brought  by  the  Prince  of  Wa/es  the  defendant  fhall  zRoIl.Abr. 
^   wnge  his  law.  *'°' 

In  a  debt  by  a  merchant  Jiranger  it  lies  not.  Palm.  j^. 

Godfrey  and  Dixon's  caft. 

Where  one  is  indebted  byfpeciaJty  to  a  man  attainted,  the  king  fhall  Br.  Ley 

have    it,   i^'c.  contra,  if  it    be  without  fpecialty  ;  for   there  the  ^''g"> 

debtor   may  wage   his  law  againft   the    perfon   attainted:  contra  Le^J.c'.'c! 

againji  the  king,  though  it  was  upon  contraB  only ;   and  therefore  he  a  man  can - 

fhall  be  in  a  worfe  cafe  than  he  was  before,  and  fo  the  king  fhall  n°t"'agehi» 

not  have  the  debt.      Per  Hamm  and  Holt,  quod  non  negatur.  the  king. 

Br.  Ley  Gager,  pi.  72.  cites  50  E.  3.  c.  i.  — 4  Rep.  95.  b.  in  a  note  uf  the  rrporter  It  is  faid,  that  in 
every  quo  minus  in  the  Exchequer,  brought  by  the  king's  debtor  .igainft  one  who  is  indebted  to  him  upon 
fimple  contradl,  the  defendant  fiiall  not  have  his  law,  for  the  benefit  of  the  king,  as  appears  in  8  H.  c. 
Ley,  66.  10  H.  7.  c.  6-  and  yet  theie  the  king  is  not  party  ;  a  fortiori  where  Cuch  debt  or  duty  is  for- 
feited to  the  king,  and  he  is  the  fo'e  and  and  immediate  party. For  debt  .forfeited  to  the  kinir  by  comman 

law  no  ley  guger  lies.     Cro.  C.  1S7.   Morgan  v.  Green. 

In  a  quo  minus  in  Scaccario  againft  him  who  ufurped  upon  the  pof^  Br.  Ley 
fejjion  of  the  king  ivhich  luas  leafed  to  the  plaintiff",  fo  that  he  could  ^^e^""* 
not  pay  his  farm  to  the  king,  the  defendant  may  wage  his  law,  as  cites°** 
appears  in  a  ftiort  note  there,  where  it  is  faid,  that  in  4  E./\.  it  was  3^  H.  6. 
adjudged  that  a  man  may  wage  his  law  in  a  quo  minus  ;   but  contra  '^-  ^4- 
anno  8  /f.  5  tit.  Ley,  pi.  66.  in  Fitz.  which  was  agreed  for  law. 
35  H.  8. 

In  debt  hy  affignee  of  commifftoners  of  bankrupts  the  defendant  Noy,  us. 
pleaded  nil  debet^  and  waged  his  law  :  and  the  court  held  that  he  ^^^^f^  v. 
might,  though  the  intereft  and  power  to  fue  in  his  own  name  be  citesioH? 
good  to  the  plaintiff  by  the  ftatute  of  bankrupts.     But  otherwife,  c,  18. 
if  the  duty  itfelf  had  been  originally  due  by  the  ftatute. 

If  an   infant  be  plaintiff,  the   defendant   fhall   not   wage   his  i  Inft.  295. 
law.  ■     "• 

An  a£lion  doth  not  lie  againft  an  executor  upon  a  conccfflt  folvere  Sti.  199. 
of  the  teftator  upon    a   fpecial   cuftom,  per  Rolle,  Ch.  Juft.  for  lodges r. 
this  would  be  to  charge  an  executor  in  an  a£lion  of  debt,  where  he      "^* 
may  by  the  law  wage   his  law,  and  an  adlion  of  debt  lies  not 
againft  the  executor  upon  a  fimple  contradl  made  by  the  teftator. 
Adjournatur, 

(G)  In  what  Cafes  the  Defendant  is  barred  from 
waging  his  Law,  by  having  examined  the  Plain- 
tiff or  his  Attorney. 

'TpHE  defendant's  right  of  examining  the  plaliitifF,  or  his  at- 
-■■     torney,  is  founded  on  the  $  ^'4'  ^' ^'  ^Y  which  it  is  pro- 
vided, That 

To  efchew  rnifchiefs  ivhich  be  as  well  ivithin  hondon  as  other  places,  If  before 
cf  that  diverfefainedfuits  of  debt  have  been  taken  by  the  people  of  the  ^^'^^^^^^ 

faid 
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entered  into  fald  places  aga'inji  diverfe  people^  furmifwg  that  they  accounted  before 
an  account  their  apprentices^  and  fometimes  other  their  fervaJits^  auditors  ajjignedy 
auditors  tor  °f  diverfe  receipts^  duties,  ntid  contraEls  had  betwixt  thevi,  and  that 
a  thing  they  ivere  found  in  arrearages  upon   the  account  in  diverfe  great  funis ^ 

vhichlay  cohere  there  ivas  never  receipt  ?ior  duty  betivixt  fuch  parties,  to  the  in~ 
count,  and  ^^"^  ^'^  make  them  agaitfl  luhom  fuch  fuits  were  taken,  to  put  them  in 
they  found  inquefl,  and  to  put  them  from  the  waging  of  their  law  ;  the  judges  before 
iim  in-  whom  fuch  aElions  fiall  be  fued  in  cities  and  boroughs  fhall  have  power 
on  which  to  examine  the  atiornies,  and  others,  and  thereupon  to  receive  the  de- 
the  other      fendants  to  their  law,  or  to  try  the  fame  by  inquef  after  the  difcretion  of 

againft  him,  it  was  no  plea  for  the  defendant,  that  the  matter  lay  not  in  account ;  for  it  was  his  folly  to 
enter  into  the  account ;  and  fo  at  the  common  law  the  defendant  was  wiihout  remedy.  But  now  by  this 
itatute  he  may  tender  his  law,  and  pray  that  the  party  be  examined,  whether  it  lies  in  account  or  not,  and 
if  it  be  found  that  it  does  not,  the  defendant  fhall  make  his  law  and  go  his  way  ;  but  by  the  common  law, 
the  defendant  ought  to  anfwer  to  the  debt,  which  is  the  end  of  the  account,  and  the  judgment  of  the 

auditors,  and  the  matter  of  account  is   only  conveyance.     Per   Frowike,  Kelw.  82.  b.  pi    3. It 

feems,  by  the  meaning  of  this  rtatuteof  the  examination  of  the  attorney  of  the  plaintiff  m  debt  upon 
arrearages  of  account  before  auditors,  the  loagerof  law  doanot  lie,  hut  that  nihil  di.bet  per  patriam  QnM 
be  received  in  debt  upon  arrearages  of  account  before  auditors.  E  contra,  50  E.  3.  againft  gaoler,  for 
ejcape  of  one  condemned  before  auditors  a£igned.     Dy.  145.  pi.  63.  Wiles  cafe. 

Br.  Exami-  In  debt  upon  arrears  of  account,  the  defendant  tendered  his  law  and 
nation,  _  prayed  that  the  plaintiff  be  examined,  and  fo  he  was,  and  faid  upon 
39  H.  6?  ^  o'3X\i  that  it  is  as  he  has  counted,  by  which  the  defendant  was  com- 
c.  43.  pelled  to  anfwer  without  his  law  :  and  fo  fee  that  where  the  de- 

fendant prays   that  the  plaintiff  be  examined  or  fworn,  this  is 
peremptory  to  the  plaintiff  in  this  point,  and  fo  is   the   ley  gagef 
of  the  part  of  the  defendant,  and  fo  is  the  oath  of  the  plaintiff  in 
London  by  the  cuftom,  where  if  the  defendant  prays  that  the  plain- 
tiff fhew  his  declaration,  and  he  do  fo,  there,  the  defendant  by  this 
fliall  be  condemned. 
Br.  ExamI-       So,  in  debt  upon  arrears  cf  account,  defendant  prayed^  that  the  plain* 
nation,  _      tiff's  attorney  be  examined  if  the  matter  lies  in  account ;  and  fo  he  was, 
\lvL.\.       notwithftanding  that  no  iffue  was  tendered  j  and  upon  examina- 
c.  19.    If     tion  of  the  attorney,  it  appeared  that  it  was  for  fuff  bought  by  the 
refufe"'to"be  ^([^'"^^'^^  of  the  plaintiff,  for  whicli  he  tendered  his  law  and  was 
examined,     admitted. 

the  defendant  /hall  be  admitted  to  his  law.    Br.  Examination,  pi.  33.  cites  33  H.  6.  C  24. 

Br.  Exami-  In  debt  by  two  executors,  who  counted  of  arrears  of  account  made  in 
nation,  ^j^g  f-j.j.i,  ^r  ^heir  teflator ;   the   defendant  tendered  his  law,  that  he 

Di     c     cites  J  J  ^  ^  -^     ^ 

3H.6.C46.  o^Ntd  \X\^.'Ci\, -Awd  prayed  that  they  be  examined ;   and  the  opinion  of 

s.  P.    Br.  the  court  was  that  they  fhall  be  examined  of  another's  deed  :  con- 

Examina-  ^^.^^  ^j  ^^^  attorney;  for  he  may  have  information  of  his  mafter,  ^c. 

cites'pH.e.  And  the  caufe  of  this  examination  given  by  the  ftatute  is,  that  if 

c,  8.  S.  V.  it  he  found  upon  examination  of  the  party  upon  a  book  that  the  matter 

Jhid.  pi.  7.  ^g^^  ^^^  y^g  -^^  account,  then  the  law  lies  ;  and  fo  this  cafe  is  out 

c.  58.    '  *  of  the  cafe  of  the  ftatute  of  examinations,  by  the  opinion  of  the 

Where  exe-    cOUrt, 
cutors  bring 

adion,  or  where  aftion  is  brought  againft:  them,  examinathn  does  not  lie ;  for  this  Is  to  have  the  leygager 
and  executors  carrot  wage  their  law,  Br.  Examination,  pi.  22.  cites  20  E.  4.  c.  'j.  per  Brian 
and  Liitleton.— D^if  ^v  an  executor  upon  arrears  of  account  before  anditort  in  the  time  of  the  teflator,  the 
defendant  tendered  his  law,  and  prayed  that  the  plaintiff  be  examined,  and  thi  executor  wat  examined, 

though 
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though  It  was  of  another's  deed,  but  twt  precifely,  whether  he  faw  or  heard  of  the  account,  or  wa?  prefenf 
at  it ;  but  lubetber  any  matter  which  ^ro-ves  tha  it  lay  in  account,  came  to  his  har.dsy  and  of  dtJier  points  at 
tht  d'ifcretior.  of  the  jtjlires,  but  ?jof  of  the  truth  of  the  deed  pricjely  \  and  upon  che  examinjtion  it  was 
awarded,  that  the  defendant  anfwer  without  his  law  ;  qucdnota.  15r.  Examination,  pi.  19.  cites  21  Hi  6« 
C.  54,  55. — But,  it  Jucb  aSIion  wa;  irougbt  ogaitift  an  executor,  \.h^ ploir.lif  fhall be  examined,     ibid. 
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A  Warranty  (concerning  freeholds    and    mheritartces)  ('^)  is  a  110^.565.3. 
■^^   covenant  real  annexed  to  lands  or  tenements,  whereby  a  man  '^"^  yj^"° 
and  his  heirs  are   bound  to  warrant  the  fame,   and  either  upon  ramies  of 
voucher,  or  by  judgment  in  a  writ  o\  warrantia  chaftx,  to   yield  goods  and 
other  lands  and  tenements   to  the  value  of  thofe  that  fliall  be  '^^a^e's  up- 


on con- 


evi6led  by  a  former  title,  elfe   it   may  be  ufed  by  way  of  re-  traftsfbut 

butter,  warranties 

of  lands,  &€. 
only  are  here  fpoken  of.——  ^^^  For  warranties  of  goods  and  chattels,  fee  vol.  x.  tit.  Adsons  on  the 
Cafe,  letter  (E). 

For  the  better  confideration  of  this  fubje£l,  we  {hall  reduce  it  Lord  Coke 
under  the  following  heads,  under  which  we  (hall  examine —  '^y^'  "^^^"^ 

°  the  learning 

of  warranties  is  one  of  the  moft  curious  and  cunning  learnings  of  the  law,  but  the  fubtlety  out  of  this 
learning  is,  as  will  be  ihewn,  greatly  abridged  by  the  ftatute  law. 

(A)  The  feveral  Kinds  of  Warranties. 

(B)  To  what  Things  a  Warranty  may  be  annexed, 

(C)  What  Words  and  Ciaufes  in  a  Deed  will  make 
a  Warranty. 

(D)  What  fhall  be   deemed  a  good  Warranty  in 
Deed. 

(E)  What   fhall    be   deemed  a  good  Warranty  in 
Law. 

(F)  Of  the  Nature  of  a  lineal  Warranty,  and  hpw 
far  it  fhall  bind. 

(G)  What  fhall  be  deemed  fufficient  Aflets  to  make 
a  lineal  Warranty  a  Bar. 

(H)  Of  the  Nature   of  a  collateral    Warranty   at 
Common  Law,  and  how  far  it  fhall  bar. 

Vol.  VIL  Q^  (^)  Of 
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(  I )  Of  the  Alterations  introduced  by  the  Statute 

Law. 
(K)  What  fhall  be  deemed  Warranties  by  Difleifin, 

Abatement,  or  Intrufion. 
(L)  Of  the  Effeds  of  Warranty  in  Deed. 
(M)  What  Ufe   may  be   made  of  a  Warranty  in 

Deed. 
(N)  Who  may  take  Advantage  of  a  Warranty,  and 

againft  whom. 
(O)  When  a  Warranty  fhall  be  faid  to  be  defeated, 

determined,  fufpended,  or  avoided. 

(P)  How  Warranties  fliall  be  expounded. 

(A)  The  feveral  Kinds  of  Warranties. 

WARRANTIES  in  their  more  general  divifions  are  of  twp 
kinds, 
i  Inft.  365.  Firft,  a  warranty  in  deed,  or  an  exprefs  warranty,  which  Is 
when  a  fine  or  feoffment  in  fee,  or  a  leafe  for  Hfe  is  made  by  deed, 
which  has  an  exprefs  claufe  of  warranty  contained  in  it,  as  when 
a  conufor,  feoffor,  or  leffor,  covenants  to  warrant  the  land  to  the. 
conufee,  feoffee,  or  Icffee. 

Secondly,  a  warranty  In  law,  or  an  implied  warranty,  which  is 
when  it  is  not  expreffed  by  the  party,  but  tacit}  made  and  implied 
by  the  law. 

A  v/arranty  in  deed  is  either  lineal  or  collateral, 
aiftft.  370,        A  lineal  warranty  is  a  covenant  real,  annexed  to  the  land  by 
him  who  either  was  owner  of  or  might  have  inherited  the  land, 
and  from  whom  his  heir  lineal  or  collateral  might  by  poffibility 
have  claimed  the  land  as  heir  from  him  that  made  the  warranty. 

A  collateral  warranty  is  made  by  him  that  had  no  right,  or 
poffibility  of  right  to  the  land,  and  is  collateral  to  the  title  of  the 
land. 
Litt.  fee.  Alfo, there  is  a  warranty  which  commences  by  difleifni  or  wrong. 

Warranties  likewife  may  be  faid  to  be  tithtx  general ^  viz.  by  one 
and  his  heirs  to  another  and  his  heirs ;  or  particular^  and  reftrain- 
cd  to  a  certain  perfon. 

(B)  To  what  Things  a  Warranty  may  be  annexed, 

i  Inft.  366.  A  Warranty  may  not  only  be  annexed  to  freeholds,  or  inherlt- 
^*'  ances  corporeal,  which  pafs  by  livery,  as  houfes  and  lands ; 
but  alfo  to  freeholds  or  inheritances  Incorporeal,  which  lie  in 
grant,  as  advowfons  *,  and  to  rents,  commons,  eftovers,  and  the 

like, 
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like>  winch  iflue  out  of  lands  or  tenements  :  and  it  may  not  only 
be  annexed  to  inheritances  in  ejfe^  but  alfo  to  rents,  commons, 
eftovers,  iffc.  newly  created.  As  a  man  (fome  fay)  mny  grant  a 
rent,  l3fc.  out  of  land  for  life,  in  tail,  or  in  fee  with  warranty; 
for  though  there  can  be  no  title  precedent  to  the  rent,  yet  there 
may  be  a  title  precedent  to  the  land  out  of  which  it  ifllieth  before 
the  grant  of  the  rent,  which  rent  may  be  avoided  by  the  recovery 
of  the  land,  in  which  cafe  the  grantee  may  help  himfelf  by  a 
luarrantia  chartce  upon  the  efpecial  matter.  And  fo  a  warranty  in 
law  may  extend  to  a  rent,  isfc.  newly  created  ;  and  therefore  if  a 
rent  newly  created  be  granted  in  exchange  for  an  acre  of  land, 
this  exchange  is  good,  and  every  exchange  implieth  a  warranty  in 
law.  And  fo  a  rent  newly  created  may  be  granted  for  owelty  of 
partition. 

If  a  man  feifedof  a  rent-feck,  ilTuing  out  of  the  manor  of  Dakj  Id,  ibid^ 
taketh  a  wife,  and  the  hufband  releafeth  to  the  tertenant,  and 
warranteth  tetiementa  pradiBa^  and  dieth,  and  the  wife  bringeth  a 
writ  of  dower  of  the  rent,  the  tertenant  (hall  vouch,  for  that  al- 
beit the  releafe  enured  by  way  of  extinguifliment,  yet  the  war- 
ranty extendeth  to  it,  and  by  the  warranty  of  the  land,  all  rents, 
i^c.  ifluing  out  of  the  land,  that  are  fufpended  or  difcharged  at 
the  time  of  the  warranty  created,  are  warranted  alfo. 

But  a  warranty  doth  not  extend  to  any  leafe,  though  It  be  for  i  Inft.  jSgi 
many  thoufand  years,  or  to  ellates  of  tenant  by  (tatute  ftaple,  or  ^* 
merchant  or  elegit,  or  any  other  chattel,  but  only  to  freeholds  or 
inheritances.  And  this  is  the  reafon,  that  in  aftions  which  leflee 
for  years  may  have,  a  warranty  cannot  be  pleaded  in  bar ;  as, 
in  an  action  of  trefpafs,  or  upon  the  ftatute  of  5  R.  2.  and  the 
like.  But  in  fuch  a£lions,  which  none  but  a  tenant  of  the  free- 
hold can  have,  as  upon  the  ftatute  8  H.  6.  aflife,  or  the  like, 
there  a  warranty  may  be  pleaded  in  bar. 

A  warranty  may  be  made  upon  any  kind  of  conveyance,  as  i  Inft.  385; 
upon  fines,  feoffments,  gifts,  ^c.  Alfo  a  warranty  may  be  made  ^ 
by  atid  upon  releafes  and  confirmations  made  to  the  tenant  of  the 
land,  although  he  who  makes  the  releafe  or  confirmation  has  no 
right  to  the  land,  ^c.  And  yet  fome  have  holden,  that  no  war- 
ranty can  be  raifed  upon  a  bare  releafe  or  confirmation,  without 
pafling  fome  eftate,  or  tranfmutation  of  the  pofleffion.  But  the 
law  is  otherwife ;  for  if  ^.  be  fcifed  of  lands  in  fee,  and  JB.  releafe 
to  him,  or  confirm  his  eftate  in  fee  with  warranty  to  him,  his 
heirs  and  affigns,  this  warranty  is  good,  and  both  the  party  and 
his  aflignee  (hall  vouch. 

(C)  What  Words  and  Claufes  la  a  Deed  will  make 
a  W^arranty. 

'TpHE  word  tvarrafitizoy  or  warrant,  is  the  only  apt  and  efFe£lual  i  Ind.  3S4; 
-■■     word  to  make  an   exprefs  warranty,  or  a  warranty  in  deed, 
and  therefore  this  word  is  ufed  in  finss- 

0^,2  Arid 
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Id.  ibid  And  the  words  defendo,  or  acquitto,  although  they  arc  commonly 

Litt.  (ea.      ^f^^j  jri  deeds,  yet  of  themfelves  without  the  other  will  not  make 
17,  li.         a  warranty. 

SpvnccrU  cafe. 

1  Inft.  3S4.       The  words  dedi  i*f  conccjji^  or  dedi  only,  in  a  feoffment,  make,  1 

warranty,  when  an  ertate  in  fee  or  inheritance  pafll;s  by  the  deed. 
5  Rep.  iS.         But  the  word  concejft  only,  or  demifi  o  concejjty  do  not  make  fuch 
Spnicer's      ^  warranty,  in  the  cafe  of  a  freehold  or  inheritance. 

cafe. 

I  Inft.  3?4.       And  by  force  of  the  ftatutes  of  Bigamlsy  chap.  6.  dedi  is  made 
4 Rep.  81.    an  exprefs  warranty  during  the  life  of  the  feoffor. 

Nokc's  cafe.  1    1  •     1     • 

Dyer, 42.  If  a  man  by  deed  warrants  land  to  J.  S.  and  his  heirs,  and 

iJnit. 383.  the  warrantor  does  not  bind  his  heirs  to  the  warrantee;  or  does 
not  warrant  to  J.  S.  and  his  heirs,  but  to  J.  S.  and  his  afugns, 
thefe  are  good  warranties. 

Dyer,  4z.'  But,  if  a  man  makes  a  feoffment  in  fee,  and  warranty  to  the 
feoffee  only,  without  naming  his  heirs,  there,  the  warrajity  fliall 
endure  only  for  life,  becaufe  it  is  taken  {lri611y.  And  yet  if  the 
feoffee  recovers  in  value,  he  fhall  recover  fee-iimple,  becaufe  he 
lofes  fee-fimple. 

W.  lliJ.  If  a  man  makes  a  feoffment  to  one  and  his  heirs,  and  binds 

himfelf  and  his  heirs  to  warranty  againft  all  people,  and  does  not 
fay  with  certainty  to  whom,  nor  for  how  long  he  will  warrant, 
yet  the  feoffee  v^ill  have  a  fee-fimple  in  the  warranty,  as  he  had 
in  the  land  :  but,  if  the  intent  of  the  warranty  appears  plainly  by 
exprefs  words,  the  warranty  fhall  extend  no  farther. 

(D)  What  fhall   be  deemed  a  good  Warranty  in 

Deed. 

A    Warranty  in  deed,  or  an  exprefs  warranty,  as  has  been  faid, 

■**     is, created  only  by  the  word  ivarrant.     And 

It  is  to  be  premifed  that  to  every  good  warranty  in  deed,  in 

order  that  it  may  bar  and  bind,  thefe  follou-ing  circumftances  are 

rcquifite. 
X Inft. 307.        Firft,  That  the  perfon  that  warrants,  be  a  perfon  able;  for  if 
b.  an  infant  m.akes  a  feoffment  in   fee  of  land,  and   thereby  binds 

him  and  his  heirs  to  warrnnt  the  land,  in  this  cafe,  although  the 

feoffment  be  only  voidable,  yet  the  warranty  is  void. 
id.  ib'J.  But,  if  a  man  of  full  age  and  an,  infant  make  a  feoffment  in  fee 

with  warranty,  this  warranty  is  not  void  in  part,  and  good  in  part; 

but  it  is  good  for  the  whole  againft  the  man  of  full  age,  and  void 

as  to  the  infant. 

Secondly,  That  the  warranty  be  made  by  deed  in  writing;  for 

if  a  man  makes  a  feoffment  by  word,  and  by  word  binds  him  and 

his  heirs  to  warrant  the  land,  this  is  not  a  good  warranty. 
J  Jnft,  386.       So,  if  a  man  gives  land  to  another  by  his  laft  will,  and  thereby 

binds  him  and  his  heirs  to  warrant  it ;  this  warranty,   although 

the  will  be  in  writing,  is  void,  becaufe  a  will  in  writing  is  no 

deed, 

Thirdly, 


Thirdly,  That  there  be  fome  eftate  to  which  the  warranty  is  lo  Rep.  96. 
annexed  that  may  fupport  it ;  for  if  one  covenant  to  warrant  land 
to  another,  and  make  him  no  eftate,  or  make  him  an  eftate  that 
is  not  good,  and  covenant  to  warranc  the  thitjg  granted ;  in  thefe 
cafes  the  warranty  is  void. 

Likevvife,  if  the  eftate  to  which  the  warranty  is  annexed  is  de-  Id.  Hid, 
termined,  the  warranty  dependent  on  it  is  determined  like  wife. 
Thus,  if  a  man  maketh  a  gift  in  tail,  and  warranteth  the  land  to 
him  and  his  heirs,  and  afterwards  tenant  in  tail  maketh  a  feoff- 
ment and  difth  without  iflue,  he  (liall  not  rebut  tlie  donor  in  a 
formedon  in  reverter,  becaufe  that  the  eftate  to  which  the  war- 
ranty is  annexed  is  determined. 

Fourthly,  That  the  eftate  to  which  the  warranty  is  annexed,  ilnft,  ^tyZ, 
be  fuch  an  eftate  as  is  able  to  fupport  it,  and  therefore  that  it  be  i  '^^'''  I'' 
a  leafe  for  life  at  the  leaft  ;  for  if  one  makes  a  leafe  for  years  of  czb. 
land,  and  binds  himfelf  and  his  heirs  to  warrant  the  land  j  this 
is  no  good  warranty,  neither  will  it  have  the  effect  of  a  warranty; 
but  this  may  amount  to  a  covenant,  on  which  an  aclion  of  cove- 
nant may  be  brought. 

Fifthly,  That  the  warranty  defcends  upon  him,  that  is  heir  of  ilnft.  ts. 
the  whole  blood  by  the  common  law  to  him  that  made  the  war-  ^'^^  ^^^' 
ranty,  and  not  upon  another;  for  if  tenant  in  tail  in  borough  glcjufc « 
EtigliJJj  difcontinues  the  tail,  and  has  iflue  two  fons,  and  the  uncle  wananty 
releafes  to  the  difcontinuee  with  warranty,  and  dies ;  this  is  no  ^*"'"f  6° 
good  warranty  to  bind  the  younger  fon.  the^'a'".^  ^^ 

of  tenements  by  the  cuftom,  &c.,  but  only  according  to  the  form  of  the  common  law.     Lu.  il/id. 

So,  if  in  this  cafe  tenant  in  tail  difcontinues  the  tail  with  war-  1  inft.  n. 
ranty,  is'c.  having  two  fons,  and  dies  feifed  of  other  lands  in  the  ^''t. -^35. 
fame  borough  in  fee-iimple,  to  the  value  of  the  land  ia  tail;  the  thereVLcd. 
younger  fon  is  not  barred  by  this  warranty.  that  the 

yuunger  fon 
fliall  not  be  barred,  though  alTets  in  fee-fimple  defccnd  to  him  from  hii  fadier. 

So,  if  one  gives  his  land  to  the  eldeft  fon  and  the  heirs  male  Litt.  k&. 

of  his  body,   the  remainder  to  the  fecond  fon,  ^c.  and  the  eldeft  J'^- 

aliens  with  warranty,  having  iflue  a  daughter  and  dies ;  this  is  j.  'beTa^uf™ 

not  a  good  warranty  to  bar  the  fecond  ion.  the  warranty 

defcended  to 
the  daughter  of  the  eldei  fon,  and  not  to  the  fecond  fon.     Lit.  ibhL 

So,  if  tenant  in  tail  has  iffiie  two  daughters  by  divers  venters,  Litt.  737, 
and  dies,  and  they  enter,  and  a  ftranger  diffc-ifes  them,  and  one 
of  them  releafes  all  her  right,  and  binds  her  and  her  heirs  to 
warrant  it ;  in  this  cafe  the  warranty  is  not  good  to  bar  the  fifter, 
becaufe  they  are  of  half  blood  only,  and  the  one  cannot  be  heir 
to  the  other  according  to  the  courfe  of  the  common  law. 

So,  if  two  brothers  be  by  de.mi-venters,  and  the  eldelt  relfafe   ilnft.  sSy* 
with  warranty  to  the  diiieifcr  of  the  uncle,  and  dies  without  iflue  ; 
this  is  no  good  warranty  to  bar  the  younger  brother ;   for  a  war- 
ranty, as  has  been  faid,  muft  defcend  upon  him  that  is  heir  at 
the  connmon  law  to  him  that  made  it. 

0.3  Sixthly^ 
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Litt.  fee.  Sixthly,  It  is  neceflary  that  he  that  is  heir  do  continue  to  be 

745-  fo,  and  that  neither  the  defcent  of  the  title  nor  the  warranty  be 

interrupted ;  for  if  one  binds  him  and  his  heirs  to  warranty,  and 

after  is  attainted  of  treafon  or   felony,  and  dies  ;  this  warranty 

does  not  bind  his  heir. 

Jd.  746.  So,  if  tenant  in  tail  be  difleifed,  and  after  releafe  to  the  dif- 

The  rejfon    fgifor  with  warranty,  and  after  the  tenant  in  tail  be  attainted  of' 

Rothing'ir    felony,  and  have  iflue  and  die  j  this  warranty  will  not  bind  the 

this  cafe  iflue. 

xnakech  a 

continuance  but  the  warranty,  which  cannot  defcend  to  the  iflTue  in  tail,  becaufe  the  blood  between  the 

ifiue  and  him  ihar  made  the  warranty  is  corrupt.     Id.  ibid. 

JO  Rep.  96.  Seventhly,  That  the  eflate  of  freehold  that  is  to  be  barred  be 
Seymor's  pyt  ^o  a  right  before  or  at  the  time  of  the  warranty  made,  and 
"  **  that  he  to  whom  the  warranty  defceiuls  have  then  but  a  right  of 

the  land  \  for  a  warranty  will  not  bar  an  eflate  of  freehold  or  in- 
heritance in  ejfcy  in  polTeflion,  in  reverfion,  or  remainder,  that  is 
not  difplaced  and  put  to  a  right  before  or  at  the  time  of  the  war- 
ranty made,  though  after  at  the  time  of  the  defcent  of  the  war- 
ranty, the  cftate  of  freehold  or  inheritance  be  difplaced  and  de- 
vefted. 
Id,  ibid.  And  therefore  if  there  be  a  father  and  fon,  and  the  fon  have 

The  reafon  ^  rcnt-fervice,  fuit  to  u  mill,  rent-charge,  rent-feck,  common  of 
the  fon  was  pai^ure,  or  other  profit  apprender  out  of  the  land  of  the  father, 
aftu^ily  and  the  father  make  a  feoffmeM;'in  fee  with  warranty,  and  die  j 
fe.fed  cf  the  jjj^g  fij^j]  j^Qj.  J33J.  ^j^g  fgj^  ^f  thyirent,  common,  ^c. 

rent  or  com- 

inon  at  the  time  of  the  warranty,  and  he  who  is  in  pofieCion  needeth  not  put  in  his  claim,  either  to  avoid 

the  fine  or  collateral  warranty. 

jd.  ibid.  And  although  the  fon,  after  the  feoffment  with  warranty,  and 

Berauiethe  ^gfore  the  death  of  the  father,  had  been  difTeifed,  and  fo  being  out 

thTtime  o^f  of  pofTeilion  the  warranty  had  defcended  upon  him,  yet  this  war- 

the  creation  ranty  fliall  not  bind  him. 

of  it  did  not 

extend  to  any  eftate  of  freehold  or  inheritance  in  ejfe, 

Jd.ibid.  So,  if  my  collateral  anceftor  releafes  to  my  tenant  for  life  with 

warranty,  and  dies,  and  this  warranty  defcends  upon  me  -,  this 
fhall  not  bind  my  reverfion  or  remainder. 

Jd.  ibid.  But,  if  in  the  cafe  before,  the  fon  be  difTeifed  of  the  rent,  isfc. 

and  afhrm  himfelf  to  be  diiFeifed  by  the  hringing  of  an  affize, 
(for  otherwife  he  (hall  not  be  faid  to  be  out  of  pofTefTion  of  a 
rent,  or  the  like,)  and  after  the  father  releafe  with  warranty,  and 
die  5  in  this  cafe,  the  collateral  warranty  Ihall  bar  and  bind  the 
fon  of  his  rent,  ^c. 

Jd.  Hid.  ^nd  if  in  the  laft  cafe  my  tenant  for  life  be  difTeifed,  and  my 

le^e^fion'^as  ^uccflor  rckafe  to  the  difleifor  with  warranty,  and  die ;  this  is  a 

well  35  the     good  warranty  to  bind  and  bar  -me. 

eflate  of  the  teii-nt  fur  life,  was  devefted  at  the  time  of  the  warranty  made. 

::?t.  734.  Eighthly,  That  the  warranty  take  efTe£l:  in  the  lifetime  of  the 

anceflor,  and  that  he  be  bound  by  it  •,  for  the  heir  (hall  nevej 
be  bound  by  an  exprefs  warranty,  but  where  the  anceftor  was 

6  bound 


bound  by  the  fame  warranty,  and  therefore  a  warranty  made  by 
will  is  void. 

Ninthly,  That  the  heir  claim  in   the  fame  right  that  the  an-  i  loft.  370. 
ceftor  does ;  for  if  one  be  a  fucceflbr  only  in  cafe  of  a  corpora- 
tion, he  fiiall  not  be  bound  by  the  warranty  of  a  natural  anceftor. 

Tenthly,  That  the  heir  that  is  to  be  barred  by  the  warranty  be  i  Rep.  140. 
of  full  age  at   the  time  of  the  fall  of  the  warranty ;  for  if  the  b.    Chud- 
anceftor  make  a  feoffment,  or  a  releafe  with  warranty,  and  the  ^^'S^^'s  cafe. 
heir  at  this  time  be  within  age,  and  after  he  die,  and  the  war- 
ranty defcend  upon  him  within  age ;  this  warranty  (hall  not  bind 
him  :  but,  if  he  become  of  age  after  the  warranty  of  the  anceftor, 
and  before  his  death  ;  in  this  cafe  the  warranty  may  bar  him  ; 
therefore  he  muft  take  care  not  to  fuffer  a  defcent  after  his  full 
age,  before  his  entry. 

(E)  What  fliall  be  deemed   a  good  \yarranty  in 

Law. 

TTT'ARR ANTIES in  law  are  fo  called,  becaufe,  in  judgment  of  ilnft.  384. 

*  '     law,  they  amount  to  a  warranty  without  the  ufe  of  the 
word  warrant.     Thus 

The  words  dedi  isf  conceffi^  or  dedi  only,  in  a  feoffment,  make  a  Butmt 
good  warranty  in  law  to  the  feoffee   and  his  heirs   during  the  ^g^inftths 

i*r^     c  ^y       r   Jr  heir  of  the 

hfe  of  the>/^r.  .  ^      ^        feoffor,  for 

the  heir  fhall  not  be  bounden  unto  a  warrSiity  made  by  his  father,  unlefs  he  bind  him  and  his  heirs  to 
warrauty  by  exprels  words  in  the  deed.     F.  N.  B.  154.     [V'ldiQWn.  Ten.  by  Watkins,  note  Ivi.J 

But  the  word  concej^i  only  in  a  fine  or  feoffment  does  not  make 
a  warranty  in  law. 

A  warranty  in  law  may  be  good  in  its  creation,  although  it  be  iinft.  386, 
without  deed  ;  for  if  a  man  by  his  laft  will  and  teftament  devifes 
lands  to  another  man  for  life,  or  in  tail,  rendering  rent  5  to  this 
eftate  there  is  a  warranty  in  law  annexed. 

And  although  there  be  an  exprefs  w;irranty  in  the  deed,  yet  ilnft,  384. 
this  does  not  take  away  the  implied  warranty  of  the  law. 

Every  partition  and  exchange  implies  in  it,  and  has  annexed  to  1  Inft.  loa. 
it,  a  fpecial  warranty  in  law.  3^4- 

If  one  makes  a  gift  in  tail,  or  leafe  for  life  of  land  by  deed  or  }  in'*-  -^u* 
without  deed,  referving  a  rent,  or  of  a  rent-fervice  of  deed*;  in  uke^wife'^o^ 
thefe  cafes  there  is  annexed  an  implied  warranty  againft  the  donor  iefiee  for  life 

or  leflbr,    his  heirs    and    affifins.  ^^'l  takeu.e  benefit  of  this  warrincy  in  law. 

So,  when  dower  is  affigned  to  a  woman,  there  is   a  warranty  i  Inft.  384. 
in  law  included,  which  is   that  the  tenant  in  dower  being  em- 
pleaded,  {hall  vouch  and  recover  in  value  a  third  part  of  the  two 
parts  whereof  fhe  is  dowable. 

And  this  warranty  in  law  is  of  the  nature  of  a  lineal  warranty,  Id.  Hid, 
and  fliall   bind  as  a  hneal  warranty  only,  for  it  never  bars  any 
collateral  title. 

And  hence  it  is,  that  this  warranty  and  affets  in  fome  cafes  is  Id.  ibid. 
a  good  bar  i  as,  if  a  tenant  in  tail  exchanges  for  other  lands  which 

0^4  are 
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are  defcendecl  to  the  ifTue,  and  he  has  accepted  of  them,  or  if 
not,  that  other  lands  arc  defcended  to  him. 
Id.  ihld.  But,  if  tenant  in  tail  of  lands  makes  a  gift  in  tail,  or  leafe  for 

life,  rendering  rent,  and  dies  ;  this  is  no  bar. 

And  yec  if  other  afldts  in  fce-fimple  defcend,  this  warranty  in 
law  and  affeis  is  a  good  bar. 

(F)    Of  the  Nature  of  lineal  Warranty,  and  how- 
far  it  fhall  bind. 

Litt  fee.         A   Warranty  is  called  lineal,  when  if  no  deed   with  warranty 
703.  -^  *     had  b.-en  made  by   the  father,  then  the  rijht  of  the  tene- 

ments ihould  defcend  to  the  heir,  and  the  heir  (hould  convey  the 
defccnt  from  his  fithcr,  l^c. 
I  Inft.  370.  And  it  is  added  by  Lord  Cokcy  that  it  is  called  a  lineal  warranty, 
not  bccaufe  it  muft  defcend  upon  the  lineal  heir  ;  for  be  the  heir 
lineal  or  collateral  if  by  poffibility  he  might  clami  tihe  land  from 
him  that  made  the  warranty,  it  is  lineal,  having  regard  to  the 
warranty  and  title  of  the  land. 
Litt.  fcf.  As,  where  a  man  feifed  of  lands  in  fee,  makcth  a  feoffment  by 

7C3.  his  deed  to  another,  and  binds  himfelf  and  his  heirs  to  warranty, 

and  hath  iflue  and  dies,  and  the  warranty  defcends  to  his  iflue, 
this  is  a  lintal  warranty. 
Litt.  fee.  So,  if  there  be  a  grandfather,  father  and  fon,  and  the  grand- 

'^°^'     .       father  be  dilTeifed,  and  the  father  r^  leafe  to  the  diflcifor  being  in 
*''  '    poflelFjon  with  warranty,  ^c.  and  die,  and  after  the  grandfather 
die  ;  this  is  a  lineal  warranty  to  the  fon  :   and  althuugh   in  this 
cafe  the  warranty  defcends  before  the  right,  yet  it  is  a  good  bar 
Lilt.  fee.  Likewife,  if  there  be  two  brothers,  and  the  father  be  difl'eifed, 

''°7'  and   the  eldeft  brother  releafe  with  warranty,  and  die  without 

iflue,  and  after  the  fatiicr  die,  and  the  warranty  defcend  to  the 
younger  fon;  this  is  a  lineal  warranty  to  him  ;  for  though  the  eldeft 
fon  died  in  the  lifetiine  of  the  father,  yet  he  might  polfibly  have 
conveyed  the  title  to  his  younger  brother,  if  no  fuch  warranty  had 
been. 
Tcrmesde  And  in  every  cafe  where  one  demands  an  eftate-tail,  if  any 
C'nlu/'^  ancellor  of  the  iflue  in  tail,  whether  he  had  poiTelTion  of  the  land 
or  not,  has  made  a  warranty,  and  if  the  iflue,  that  was  to  bring 
a  writ  in  formidon^  may  or  mi'^ht  by  poflibility  have  conveyed 
to  himfelf  a  title  by  force  of  the  gift  by  him  that  made  the  war- 
ranty j  this  is  a  lineal  warranty,  whereby  the  iflue  in  tail  fliall  not 
be  barred,  except  he  have  afllts  to  him  defcended  in  fee-fimple. 

As,  if  a  man  be  feifed  of  land  of  an  ellate-tail  to  him  and  his 
heirs  of  his  body  begotten,  and  make  a  feoffment  of  it,   and  bind 
him   and    his   heirs  to  warrant  it,  and    have  iflTue,  and  die  j  this 
warranty  defoending  upon  the  iffue  is  a  lineal  warranty. 
L'tt.ffc.  And   if  lands  be  given  to  one  and  the  heirs  male  of  his  body, 

''*■  and  for  want  of  fuch  ifl"ue  to  the  heirs  female  of  his  body,  and 

the  donee   make  ?,  feoffment  with  warranty,  and  have  iflue  a  fon 
pnd  a  daughter,  and  die ;  this  warrantv  is  lineal  to  the  fon,  and 

if 


if  tlie  fon  dies  without  IfTue  male,  it  is  a  lineal  warranty  from  the 
father  to  the  daughter 

But,  if  the  brother  in  his  lifetime  releafe  to  the  difcontlnuee,  ij.  itu. 
iffc.  with  warranty,  ^c.  and  after  die  without  iflue  ;  this  is  »  col-  Thereafon 
lateral  warranty  to  the  dau^hter,  '^>  ^ecaufe 

^  -  _  the  cannot 

convey  to  her  the  right   which  flie  hath  by  fjrce  rf  the  remainder  by  any  means  of  defcent  by  her  bro- 
ther, for  that  the  brother  is  coibteral  to  the  title  of  his  fifte.,  and  therelore  his  warranty  Is  collateral.  /;/ 

If  lands  be  given  to  the  hufband  and  wife  and  the  heirs  of  their  Litt,  714. 
two  bodies  engendered,  and   they  have  iflue  a  fon,  and  the  huf-  ^^'j^"", 
band  difcontnme,  and  die,  and   afier  the  wife  releafe  with  war-  barredhl tifis 
ranty,  and  die  ;  this  is  a  lineal  warranty  to  the  fon.  cafe  uniefs 

he  hath  af- 
fets  by  defcent  in  fee-fimple  by  the  mother,  becaufe  their  i(Tue  ought  to  convey  their  right  as  heiis  to 
father  and  motlier  of  their  two   bodies  begotten,  {.crformam  doni,  and  therefore  the  warranty  of  the  fa* 
Uicr  and  the  warranty  of  the  mother  are  but  lineal  warranties  to  the  heir.     Jd.  ibid. 

And  if  lands  be  given  to  a  man  and  woman  unmarried,  and  the  i  Inft.  375^ 

heirs  of  th  ;ir  two   bodies,  and  they  intermarry,  and  be  difleifed,  becaufe  the 

and  the  hufband  releafe  with  warranty  and  die,  and  after  the  wife  contc^hL 

die  ',  this  is  a  lineal  warranty  to  the  iflue  for  the  whole.  right  as  heir 

to  his  father 
and  mother  of  their  two  bodies  eneend--red,  and  therefore  it  is  collateral  for  no  part.     Jd,  it'sd^ 

And    if  a  father  give   land  to   his   eldeft  fon    and  the  heirs  Litt.  718. 
male  of  his  body,  iffc.  the  remainder  to  the  fecond  fon,  ^c.  if  the 
eldeft   fon  alien  in   fee  with  warranty,  ^r,   and  have   ifilie  fe- 
male, and  die  without  iflTue  male  ;  this  is  a  lineal  warranty  to  the 
fecond. 

It  is  a  rule  as  to  the  lineal  warranties,  that  they  bar  the  right  to  Litt.  c.yu. 
a  fee  fimple  without  aflets,  for  he  that  demandeth  fee-fimple  by  any 
of  his  anceftors,  fliall  be  barred  by  warranty  lineal  which  defcend- 
eth  upon  him,  uniefs  he  be  refl:rained  by  fome  ftatute. 

But  it  doth  not  bar  the  right  of  an  eftate-tail,  uniefs  the  heir  Litt.  c,  711- 
have  afl^ets  by  defcent  in  fee-fimple  by  the  fame  anceftor  that  made 
the  warranty. 

Yet  if  the  iflue  in  tail  alien  the  aflets  defcended,  and  die,  the  xinft.  393. 
Iflue  of  that  iflue  is  not  barred  by  this  warranty  and  aflets  :  But, 
if  the  iflTue  to  whom  the  warranty  and  alTets  defcended,  had 
brought  a  formedon,  and  by  judgment  had  been  barred  by  reafon 
of  the  warranty  and  afle*-s  :  in  that  cafe,  though  he  aliens  the 
afl!ets,  yet  the  eftate-tail  is  barred  for  ever. 

But  for  the  more  clear  underftanding  what  aflets  are  requiCte  to 
bar  the  right  of  an  entail,  it  will  be  proper  to  coafider, 

(G)  What  fliall  be  deemed  fufEcient  Aflets  to  make 
a  lineal  Warranty  a  Bar. 

^HE  aflTets  requifite  to  make  a  lineal  warranty  a  bar,  muft  have  i  Inft.  374* 
•■•     fix  qualities.     Firft,  they  muft  be  aflets  (that  is)  of  equal  va-  ^-  ^. 
lue,  or  more,  at  the  time  of  the  defcent.     Secondly,  they  muft  be  -,„  frankai- 
of  defcent,  if  not  by  purchafe  or  gift.    Thirdly,  they  muft  be  moigneisno 

^         '       aflets  ^"""^'"^ 
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caufeitii  afTets  ill   fec-fimple,  and  not  in  tail,  or  for  another  man's  life. 

Eotvaiuablf,  Fourthly,  they  muft  defcend  to  him  as  heir  to   the  fame  anceftor 

fclre  not'Vo  ^^'^^  made  the  warranty.     Fifthly,  they  mufl  be  of  lands  or  tene- 

bc  extend-  ments,  or  rents  or  fervices  valuable,  or  other  profits  iffuing  out  of 

''^//'^''h*  lands  or  tenements,   and  not  perfonal  inheritances,  or  annuities, 

ofafeignory  ^nd  the  like.    Sixthly,  it  mull  be  in  eftate  or  intereft,  and  not  in 

of  homage  ufe   or  right  of  aflions,  or  right  of  entry,  for  they  are  no  alTets 

^Battn^i-  ""'■'^  '^^y  ^^  brought  into  pofieffion.     But,  if  a  rent  in  fee-fimple 

vowfon  is  iffuing  out  of  land  of  the  heir  defcend  unto  him,  whereby  it  is 

(Teis.    JJ.  extinct,  yet  this  is  aflTets  ;  and  to  this  purpofe  hath,  in  judgment  of 
law,  a  continuance. 

(H)  Of  the  Nature    of  a   collateral   Warranty    at 
Common  Law,  and  how  fiir  it  is  barred. 


Hid 


Termesdela  "TT  tHEREVER  the  heir  cannot  by  any  pofTibility  convey  to  him- 
Lcy,  tit.         V  V     fgj£  ^  j.jjjg  {jy.  force  of  his  gift  that  made  the  warranty,  then 

that  is  a  collateral  warranty,  and  thereby  the  right  of  the  heir 

fhall  be  barred  without  any  aflets. 
Litt.  fee.  As,  if  tenant  in  tail  difcontlnue  the  tail,  and   have  iflue  and 

709-  die,  and  the  uncle  of  the  ifTue  releafe  to  the  difcontinuee  v/itlx 

that  ?he°"  warranty,  ^c.  and  die  without  iflue,  this  is  a  collateral  war- 
varrantyof  ranty  to  the  iflue  in  tail,  becaufe  the  warranty  defcendeth 
the  uncle      upon  the  iflue  who  cannot  convey  himfelf  to  the  entail  by  means 

havin?  no  r   T  •  ^ 

right t. the    of  i^is  uncle. 

land  entailed,  fhall  bar  the  ilTue  in  tail  is,  for  that  the  law  prefumeth  that  the  unc'e  would  not  unnaturally 
difinherit  his  lawful  heir,  being  of  his  own  blood,  of  that  right  which  the  uncie  never  hid,  but  cams 
to  the  heir  by  another  mean,  unlefs  he  left  him  greater  advancement,  i  Inrt.  373.  a.  [Lord  Chan, 
cellour  Cowper  faid,  that  '*  a  collateral  warranty  was  certainly  one  of  the  harfheft  and  moft  cruel  points 
*'  of  tlic  common  law;  becaufe  there  was  not  fo  much  as  an  i'  ded  recompence  3  yet  he  could  not 
*'  find,  that  Chancery  had  ever  given  relief  in  it.     10  Mod.  ^ 

l/iit.  fee.  If  there  be  father  and  two  fons,  and  the  father  be  difleifed,  and 

7*^/-  the  younger  fon  releafe  with  warranty  to  the  difleifor,  and  die 

without  iflAie,  this   is  a  collateral  warranty  to  the  elded  fon,  be- 
caufe that  of  fucli  land  as  was  the  father's,  the  elder  can  by  no 
poflibility  convey  to  him   the  title    by  means   of   the  younger 
fon. 
Litt.  fee.  Likewife,  if  there  be  fatlier  and  fon,  and  the  fon  purchafe  lands 

7°+-  in  fee,  and  the  father  of  this  difleife  the  fon,  and  alien  to  anoth.er 

is  tbr^hu  ^'^  ^^'^  ^y  ^s^<^j  3"^^  ^y  t''^'^  fame  deed  bind  him  and  his  heirs  to 
if  no  fuch  warranty, ^f.  and  the  father  die,  the  fon  is  barred  by  this  warranty, 
deed  with  which  is  a  collateral  warranty,  though  it  defcendeth  lineally  from 
ha  "been       ^^^  father  to  the  fon. 

made,  the  fon  could  in  no  manner  convey  his  title  from  his  father  to  him,  inafmuch  as  the  father  had  no 
eltaie  in  right  to  the  land,  bat  was  collateral  to  the  title  of  the  land.     Lit.  fee.  705. 

Litt.  fee.  Alfo,  if  tenant  in  tail  have  ifiue  three  fons,  and  difcontinue  the 

703.  tail  in  fee,  and  the  middle  fon  releafe  by  his  deed  to  the  difconti- 

e  deft  fun  die  ""^^j  ^"^  bind  him  and  his  heirs  to  warranty,  and  after  the  tenant 
without  in  tail  die,  and  the  middle  fou  die  without  iflue,  this  is  a  collateral 
iflue,  the  warranty  to  the  eldeil  fon.  inafmuch  as  he  can  by  no  means 
'     ^  convey 


convey  to  him,  by  force  of  the  tail,  any  defcent  by  the  middle  brother  may 

brother  •     •  recover,  be- 

.  .  caufe  the  warranty  of  the  middle  one  is  lineal  to  the  youngeil.     Jd,  Hid. 

Many  other  examples  might  be  produced  where  thefe  collateral 
warranties  at  common  law  did  bind  the  right  of  eftates  in  fee- 
fimple,  and  alfo  of  eftates  in  fee-tail.  But  the  law  in  tliis  refpe£l 
has  been  greatly  altered  by  the  following  ftatutes :  and  lirit  by  the 
ftatute  of  Glcucejler. 

( I )  Of  the  Alterations  introduced  by  the  Statute 

Law. 

TiEFORE  the  ftatute  of  Clone  all  warranties  which  defcended  to  Litt,  fee. 
■*~'  them  which  were  heirs  to  t^ofe  who  made  the  warranties,werc  ^97- 
bars  to  the  fame  heirs  to  demand  any  lands  or  tenements  againft 
the   warranties,  except  the  warranties  which  commenced  by  dif- 
feifin.     For  fuch  warranty  was  no  bar  to  the  heir,  for  that  the 
warranty  commenced  by  wrong,  viz.  by  difleiiin. 

By  this  ftatute  of  GloureJJer  four  things  are  ena6led.  ,  jng.  -j. 

I  ft.  That  if  a  tenant  by  the  curtefy  alien  with  warranty,  and 
die,  this  fhall  be  no  bar  to  the  heir  in  a  writ  of  mortd' ancejlor  with- 
out alTets  in  fee-fimple.  And  if  lands  or  tenements  defcend  to 
the  heir  from  the  father,  he  fhall  be  barred,  having  regard  to  the 
value  thereof. 

2dly,  That  if  the  heir,  for  want  of  aflets  at  that  time  defcend-  Id.  ikii. 
ed,  recover  the  lands  of  his  mother  by  force  of  this  adt^,  and 
afterwards  aflets  defcend  to  the  heir  from  the  father,  then  the  te- 
nant {hall  recover  againft  the  heir  the  inheritance  of  the  mother 
by  a  writ  of  falfe  judgment,  which  fliall  iflue  out  of  the  record, 
to  refummon  him  that  ought  to  warrant,  as  hath  been  done  in 
other  cafes,  where  the  heir  being  vouched  cometh  into  court,  and 
pleadeth  that  he  hath  nothing  by  defcent. 

3d,  That  the  iflue  of  the  fon  (hall  recover  by  a  writ  of  cojinage^  U.Mld. 
aiely  and  hefaiel. 

And  laftly.  That  the  heir  of  the  wife  after  the  death  of  the 
father  and  mother,  fhall  be  barred  of  his  adtion  to  demand  the 
heritage  of  the  mother  by  writ  of  entry,  which  his  father  aliened 
in  the  time  of  his  mother,  whereof  no  fine  was  levied  in  the 
king's  court. 

Likewife,  by  the  nth  Hen.  7.  c.  20.  Where  a  wife  after  her  huf- 
band's  death  fliall  alone,  or  with  her  fucceeding  hulband,  alien, 
leafe,  confirm  or  difcontinue  with  warranty  the  land  ftie  holdeth 
in  dower,  or  in  tail,  of  the  gift  of  her  former  huft^and,  or  any  of 
Jiis  anceftors,  fuch  warranty,  l^c.  is  made  void. 

And  laftly,  by  the  4  ^  5  Ann.  c,  16.  "  All  warranties  which 
ihall  be  made  after  the  firft  d^iy  oi  Trinity  term  1705,  by  any 
tenant  for  life,  of  any  lands,  tenements,  or  hereditaments,  the 
fame  defcending  or  coming  to  any  perfon  in  reverfion  or  remain- 
der, fliall  be  void  and  of  no  efi^edl ;  and  likewife  all  collateral 
>varranties  which  fliall  be  made  after  the  faid  Trinity  term,  of  any 

lands. 
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lands,  tenements,  or  hereditaments,  by  any  anceftor  who  has  no 
cftate  of  inheritance  in  poneflion  in  the  fame,  fhall  be  void  againft 
his  heir. 

(K)  What  Ihall  be  deemed  Warranties  by  DifTeifm, 
Abatement,  or  Intrufion. 

TTTARRANTIES  are  faid  to  commence  by  difleifin  in  the  fol- 

^^    lowing  cafes :  As, 

LTn.  fee.  "Wliere  there  is  fatlier  and  fon,  and  the  fon  purchafeth  land,  ^c, 

*S*'  and  letteth  it   to  the  father,  or   any  other  ?.ncel!:or,  for  term   of 

years,  or  at  will,  and   the  father,  isfc.  thereof  by  deed  enfeoffeth 

another  in  fee,  and  binds  him  and  his  heirs  to  warranty,  and  the 

father  dieth,  whereby  the.  warranty  defcendeth  upon  the  fon,  this 

warranty  commencts  by  din'elfin. 

Lift.  fee.  In  the  fame  manner,  if  tenant  by  e/egit,  tenant  by  flatute  mer- 

6o3,  699.     chant,  flatute  ftaple,  guardian  in  chivalry,  or  focage,  or  becaufe 

J  n  •  3  7'  Qf  nature,   make  a  feoffment  in  fee  with  warranty  j  this  fhall  not 

bind  the  heir,  becaufe  fuch  warranties  commence  by  difleifin. 
Litt,  fee.  Alfo,  if  father  and  fon  purchafe  lands  to  have  and  to  hold  to  them 

7*°'  jointly,  ^c.y  and  after  the  father  alien  the  whole  to  another,  and 

bind  him  and  hisl^irs  to  warranty,  C5*c.,  and  after  tlie  father  die, 
this  warranty,  as'  to  the  moiety  which  belongs  to  the  fon,  com- 
mences by  difleifin. 
TTnit.  267.       But,    if  the  purchafe  were  to  the  father  and  the  fon,  and  the 
^«  heirs  of  the  fon,  and  the  father  make  a  feoffment  in  fee  with  war- 

ranty, if  the  fon  enter  in  the  lite  of  the  father,  and  the  feoffee  re- 
enter, and  the  father  die,  the  fon  fhall  have  an  afTize  of  the  whole. 
If  the  fon,  however,  had  not  entered  in  the  life  of  the  father, 
then,  for  the  father's  moiety,  it  had  been  a  bar  to  the  fon,  for  that 
therein  he  had  an  eflate  for  lite,  and  therefore  the  warranty,  as  to 
that  moiety,  had  been  collateral  to  the  fon  ;  and  as  to  the  fon's 
moiety,  it  would  be  a  warranty  by  diffeifin,  and  fo  the  warranty 
would  be  defeated  in  part  and  ftand  good  in  part. 
Id.  ii>id.  If,  on  the  other  hand,  the  purchafe  had  been  to  the  father  and 

fon,  and  the  heirs  of  the  father,  then  the  entry  of  the  fon  in  the 
hfe  of  the  father,  in  avoidance  of  the  warranty,  had  not  availed 
him,  becaufe  hisfdtlier  lawfully  conveyed  away  his  moiety. 
T  Inft.  366.        If  the  father  be  tenant  for  life,  remainder  to  the  fon  in  fee,  and 
^'  the   father  by  covin  and  confent  make  a  leafe  for  years,   to  the 

end  that  the  leflee  fhall  make  a  feoffment  in  fee  to  whom  the  fa- 
ther fliall  releafe  with  warranty,  and  all  this  be  executed  accord- 
ingly, and  the  father  die,  this  warranty  begins  by  diffeifin. 
Jd.  ibid.  So,  if  one  brother  makes  a  gift  in  tail  to  another,  and  the  uncle 

diiTcifes  the  donee,   and  enfeoffeth  another  with   warranty,  and 
the  uncle  dieth,  and  the  warranty  defcendeth  upon  the  donor,  and 
then    the    donee  dieth  without  iffue,  this  warranty  alfo  begins  by  ' 
diffeifin. 
I  Trft  -^e;.       If  the    father,  the  fon,  and   a  third  perfon  are  joint-tenants 
a.    And  ihj  -^^  ^^^^  ^^^  .|^g  father  makes  a   feeoffment  in  fee  of  the  whole 

with 


with  warranty,  and  dieth,  and  the  fon  dieth,  the  warranty  as  to  t^'iri  perfon 
the  part  of  the  fon,  and  the  part  of  the  third  perfon,  begins  by  ^f^  "^^^ 

dineiun.  the  feoffment  for  his  own  part,  but  for  the  part  of  the  fon. 

Alfo,  if   a  man   who  hath  no  right,   enters  into   lands    and  i  inft.  3$q. 
makes  feoffment  of    them  with   warranty,  this  commences  by  ''• 
difleifin. 

Lord  Coh  enumerates  feveral  qualities  belonging  to  warranties  i  Inft.  366, 
commencing  by  difleifin.  367* 

Firft,  That  the  difleifin  is  generally  done  immediately  to  the  heir 
who  is  bound  by  the  warranty. 

Secondly,  That  the  warranty  and  difleifin  zxt  Jtmul  znA/emel. 

And  yet  if  a  man  commit  a  difleifm  with  intent  to  make  a  feoff-  5  Rep.  ?o» 
ment  in  fee  with  warranty,  although  he  make  the  feoffment  many  f''f2f^«f- 
years  after  the  diffeifm,  yet  being  done  with  that  intent,  it  fhall  be    *'"'*  "*^* 
a  warranty  commencing  by  difit^ifin. 

The  law  is  the  fame  with  refpedl  to  v/arranties  commencing  by  1  inft.  367, 
abatement  or  intrufion,  if  the  ab;itement  or  intrufion  be  made  with  '• 
intent  to  make  a  feoffment  in  fee  with  warranty,  for  thefe  alfo 
commence  by  wrong. 

So,  if  a  tenant  die  without  heir,  and  an  anceftor  of  the  lord  enter  Id.  itiJ* 
before  the  entry  of  the  lord,  and  make  a  feoffment  in  fee  with  war- 
ranty, and  die,  this  warranty  fliall  not  bind  the  lord,  becaufe  it 
commenceth  by  wrong,  being  in  the  nature  of  an  abatement. 

(L)  Of  the  Effeds  of  a  Warranty  in  Deed. 

'T^HE  effeft  of  a  warranty  in  deed  has  been  partly  explained  in 
■*■  confidering  the  nature  of  the  feveral  kinds  of  warranty.  It 
may  be  neceffary  however  to  obferve,  that  a  warranty  in  deed 
always  bars  the  warrantor  himfelf  of  the  land  fo  warranted  for 
ever  ;  fo  that  all  the  prefent  and  future  rights  which  he  hath  or 
may  have  therein  are  thereby  extin£l.     Therefore, 

If  the  father  be  diffeifed,  and  the  fon  in  his  lifetime  releafe  all  i  inft.  a 55, 
his  right  in  the  land  to  the  difleifor,  and  make  a  warranty  of  the  a-an<^J»- 
land  in  the  deed,  and  then  the  father  die,  and  the  right  of  the  land 
defcend  to  the  fon  ;  in  this  cafe,  although  the  releafe  does  not  bar 
the  fori,  yet  the  warranty  bars  him. 

For  the  moft  part  like  wife,  it  bars  the  heirs  of  him  who  made  the  t  Inft.  37^ 
warranty,  to  whom  the  faid  warranty  defcends,  to  demand  the  ''•  3^4^ 
land  againft  the  faid  warranty ;  for  if  the  warranty  be  lineal,  it 
is,  as  has  been  fhewn,  a  bar  of  an  eftate  in  fee-fimple  without 
any  aflets,  that  is,  without  any  other  land  defcended  to  him  in  fee- 
fimple  from  the  fame  auceftor  that  made  the  warranty :  and  witia 
aflets  it  is  a  bar  of  an  eftate  in  tail. 

If  the  warranty  be  collateral,  it  is,  with   or   without  afTets,  ilni\.  ^jzi 
a  bar  of  an  eftate  in  fee-fimple  or  fee-tail,  and  all  poffibility  of  374-  ^' 
right  thereunto.     But  a  collateral  v/arranty  doth  not  give  a  right, 
but   only   bindeth  the   right,  fo  long  as   the   warranty   conti- 
jj  nucth ; 
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nueth  J  for  if  it  be  determined,  removed,  or  defeated,  the  right  Is 

revived, 
to  Rep.  97.  But  neither  the  lineal  nor  collateral  warranty  can  enlarge  an 
Idwdtd  eftate ;  and  therefore  if  the  lefTor  by  deed  releafcs  to  his  leflee  for 
Seymor's  j.^^^  ^^^j  warrants  the  land  to  him  and  his  heir  j  this  does  not 
iJn'ft.  385.  make  his  ellate  greater.  Neither  will  it  bar  titles  of  entry  or 
^  3^9-  »•    a£lion  in  cafes  of  mortmain,  confent  to  a  ravifher,  mortgage,  or 

dower  :  and  therefore  if  an  anceftor  of  the  lord  has  title  to  enter 

upon   an  alienation   in  mortmain,  and  he  releafes  and  makes  a 

feoflment  with  warranty,  this  warranty  will  neither  bar  him  nor 

his  heir. 

As  to  the  warranty  which  commences  by  difleifin,  it  does  not, 

as  has  been  (hewn,  bar  ;niy  eftate  with  or  without  affets. 
T  Inft.  38?.        No  fine  or  warranty  fhall  bar  any  ellate  in  poflelTion,  reverfion, 
^  or  remainder,  which  is  not  devefted  and  put  to  a  right ;  for  he  who 

has  the  eftate  or  intcreft  in  him,  cannot  be  put  to  his  a6lion,  entry, 

or  claim  ;  for  he  has  that  already  which  entry,   adlion,  or  claim 

can  give  him. 

(M)   What  Ufe  may  be  made  of  a  Warranty  ia 

Deed. 

Termesdela  TTC  7IIERE  a  lineal  or  collateral  warranty  is  a  bar,  there,  if  the 
Ley,  tit.         V  V     party  \)Q  empleaded  by  him  who  made  the  warranty,  or  his 
""^         heirs,  the  party  empleaded,  who  is  tenatit  of  the  land,  may  plead 
and   {hew    forth  his   warranty  againft  him,   and  demand   judg- 
ment,  whether,  contrary   to  his  own   warranty,  he  fhall  be  re- 
ceived to  demand  the  thing  warranted  j  and  this  in  pleading  is 
called  a  rebutter. 
ainft.  101.       But,  if  the  party  be  empleaded  or  fued  by  another  for  the  land 
393-  in  an  action  wherein  he  may  vouch,  then  he  to  whom  the  war- 

tanty  is  made  or  his  heirs  may  vouch,  that  is,  call  in  the  war- 
rantor or  his  heirs  to  warrant  the  land.  And  this  is  an  inter- 
pleader in  the  nature  of  an  adlion  brought  by  the  warrantor  againft 
the  warrantee,  wherein  he  that  vouches,  who  is  called  the  voucher, 
is  demandant,  and  he  that  is  vouched,  who  is  called  the  vouchee, 
is  made  tenant  or  defendant  to  the  a£tion,  and  the  voucher  is  as  it 
were  out  of  the  fuit :  and  this  fecond  tenant,  the  vouchee,  is 
called  the  tenant  by  tlie  warranty :  and  hereupon  a  writ  iffues  to 
the  fheriffto  fummon  the  vouchee  to  appear,  which  writ  is  called 
zfummoneas  ad  nvarrantizafidum. 
Id.  Hid.  If  the  vouchee  appears,  he  muft  plead  to  the  voucher  :  and  if 

he    fliews    caufe    why    he  fhould   not    warrant,    that   muft   be 
tried ;  and  this  (hewing  of  caufe  is  called  a  counterplea  to  the 
voucher. 
Id,  Hid.  But,  if  he  pleads  in  avoidance  of  the  warranty,  it  is  called  a 

counterplea  to  the  warranty  :  and  if  he  cannot  defend  himfelf 
againft  the  warranty,  the  ftranger  fliall  recover  the  land  demanded 
againft  the  voucher,  and  he  (hall  recover  as  much  other  land 

againft 
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agalnfl  the  vouchee  of  the  lands  he  has  or  had  at  the  time  of  the 
voucher  :  and  this  recovery  of  other  lands  is  called  a  recovery  in 
value. 

If  the  vouchee  at  the  time  of  the  voucher  and  recovery  has  no  Id.  ibid, 
lands  defcended  to  him    to  anfwer  the  warrantee,  but  has  after- 
wards lands  falling  to  him  by  defcent  from  that  anceftor,  then  the 
voucher  may  have  a  refummons,  and   recover  the  land  which  af- 
terwards falls. 

But,  if  the  IherifF  returns  upon  the  fummons  that  the  vouchee  Id.  ib.J, 
is  fummoned,  and  he  neverthelefs  maketh  default,  then  he  fhall 
have  a  magnum  cape  nd  valentiam^  when  if  he  makes  default  again, 
the  judgment  fliall  be  given  againit  the  voucher,  and  he  (hall  re- 
cover over  the  value  againft  the  vouchee  :  and  if  the  vouchee  ap- 
pears and  then  makes  default,  the  voucher  fhall  have  ^.parvum 
cape  ad  valetitiaiTiy  and  then  if  he  makes  default,  judgment  fliall  be 
given  as  before. 

But,  if  the  fherifF  upon  the  fummons  returns  that  he  has  nothing  (<j)  It  Is 
nvhereby  he  may  be  fummoned^  then,  after  writs  of  alias  znd  p/uriesy  a  '^^"^''  J''. 
writ  cdWti  fequatur  fub  fiio  periculo  (a),  fhall  be  awarded;  and  \i  j-m  pLiculot 
the   like   return  be  made,  the  demandant  fliall    have  judgment  becaufethe 
againil  the  firft  tenant,  but  he  cannot  recover  in  value  againll  the  l^"^"^.  ^^^' 
voucnce,  becaufe  he  was  never  warned,  and  it  appearetn  that  he  without  any 

hath  nothing.  recompence 

jn  value, 
unlefs  he  upon  that  writ  can  bring  in  the  vouchee  to  warrant  the  land  unto  him  :  and  if  at  the  Jequatur 
Jub  fuo  periculo,  the  tenant  and  the  vouchee  make  default,  and  the  demandant  have  judgment  againft  the 
.tenant,  and  after  bring  3  Jdre  facias  to  have  execution,  the  tenant  may  have  a  loarranda  charta,  and  if  he 
weie  empleaded  by  a  ftranger,  he  may  vouch  again.  But,  if  he  had  judgment  to  recover  in  value,  he 
fhall  never  have  a  luarraiitia  charta,  nor  vouch  again,  for  by  this  judgment  to  recover  in  value,  he  hath 
had  the  benefit  of  the  warranty. 

If  the  vouchee  had  a  warranty  from  fome  other  for  the  land, 
he  may  deraign,  that  is,  maintain  the  warranty  over,  and  fliall 
recover  in  value  alio  againft  his  vouchee  in  the  fame  manner  as 
before. 

But,  if  the  warrantee  to  whom  the   warranty  is  made,  or  his  F.lsr.B.34. 
heirs,  be  empleaded  in  an  aflife,  or  in  a  writ  of  entry  in  the  na-  If'hebeem- 
ture  of  an  affife,  in  which  actions  they  cannot  vouch,  then  they  \^,^^^q;^^ 
fliall  have  a  wit  de  nuarrantia  charice  againft  the  warrantor  who  in  which  h« 
made  the  warranty,  or  his  heirs.  '"^y  vouch, 

■'  then  h£ 

ought  to   vouch  to  warranty  j  and  if  he  will  not,    he  fliall  not  afterwards  have  a  writ  of  warrantia 
chart  te, 

Likewlfe,  the  warrantee  or  his  heirs  may,  at  any  time  before  Id.  ibid. 
they  be  empleaded  for  the  land,  bring  a  luarrantia  chart£  upon 
the  warranty  in  the  deed  againft  the  warrantor  or  his  heirs,  and 
thereby  all  the  land  the  heir  of  the  warrantor  has  by  defcent  from 
"riie  anceftor,  who  made  the  warranty,  at  the  time  of  the  writ 
brought,  fliall  be  bound  and  charged  with  the  warranty  into  whofe 
hands  foever  it  goes  afterwards.  So,  if  the  land  warranted  be 
after  recovered  from  the  warrantee,  he  ihaii  have  fo  much  land 
over  again  of  the  other  laud  of  the  heir  of  the  warrantor,  or  of 

the 
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t^e  warrantor  himfelf,   if  he  be  living :  and  although  the  war* 
r..ntce  or  his  heirs  recover  in  this  virit,  yet  upon  occafion  he  may 
afterwards  vouch  the  warrantor  or  his  heirs  notwithftanding. 
Id.  au.  It  is  to  be  obferved,  moreover,  that  it  is  good  policy,  if  a  man 

Bu;,it  a  fufpe£t  any  thing,  to  bring  this  writ  of  nuarratitia  charts  betimes^ 
'""'v!**j  1,.  becaufe  it  binds  all  the  lands  of  the  warrantor  from  the  time  of 
iha.i  noi  the  writ  brought,  and  not  any  of  his  other  land  he  had  before  that 
render  in       time,  which  arc  now  aliened. 

value,  but 

of  the  iaiids  he  had  at  the  time  of  the  voucher. 

Id,  ibid.  But,  if  a  man  recover  his  warranty  by  writ  of  ivarrantta  charts, 

and  have  bounden  the  land  whicli  the  vouchee  had  at  that  time  j 
yet,  if  he  be  afterwards  empleaded  for  that  land,  for  which  he  re- 
covered his  warranty,  he  ought  to  vouch  him  againft  whom 
he  recovered  his  warranty,  to  defend  the  land,  if  he  be  fued 
in  any  adlion  wherein  he  may  vouch  ;  otherwife,  he  fhall  not 
liave  advantage  by  recovery  of  his  warranty  in  the  nvarrantia 
charta. 

Id.  ihid.  And  if  a  man  recover  his  warranty  in  a  nuarrantla  charts,  and 

afterwards  be  empleaded  in  an  a£tion  in  which  he  cannot  vouch, 
as  by  affife  or  by  a  fcire  facias  fued  forth  upon-  a  fine,  i^c;  it 
feemeth  he  ought  to  give  notice  to  him  againft  whom  he  hath  re- 
covered his  warranty  of  the  a6tion,  and  to  pray  him  to  (hew  him 
what  he  {hall  plead  to  defend  the  land. 

(N)  Who  may  take  Advantage  of  a  Warranty,  and 
againft  whom. 

I  Inft.  3S4.  A  LL  fuch  as  are  parties  to  the  warranty,  that  is,  fuch  as  arc 

b.  3S5.  a.  -Tx   named  in  the  deed,  fhall  take  advantage  of  the  warranty  •,  as 

SpencerV'  ^^  ^'^'^  warrant  lands  to  another,  his  heirs  and  afligns  •,  in  this  cafe 

cafe.  both  the  heirs  and  alhgns  may  take  advantage  of  it,  and  they  may 

(j)  As  m  both  vouch  or  rebut,  or  have  a  warraatia  charta^  fo  as  they  come 

abatement  "^  ^"  privity  of  eftate  j  for  otherwife  the  heirs  or  alhgns  canndt 

intrufjon,  vouch,  or  havc  a  nvarrantia  charta,  but  yet  they  may  in  many  cafea 

-  «f"^pation,  rebut  (a). 

•r  otherwife,  *    ' 

they  Aall  rebut,  by  force  of  the  warranty,  as  a  thing  annexed  to  the  land. 

Id.  ibid.  But   herein  a  difference  is  to  be  obferved,  when  In  the  cafes 

aforefaid,  he  that  rebutteth  claimeth  under  the  warranty,  and 
when  he  that  would  rebut  claimeth  above  the  warranty,  for 
there  he  (hall  no  trebut. 

Therefore,  if  lands  be  given  to  two  brethren  in  fee-fimple,  with 
a  warranty  to  the  eldeft  and  his  heirs,  and  the  eldeft  die  without 
iflue,  the  furvivor,  though  he  be  heir  to  him,  (hall  neither  vouch 
nor  rebut,  nor  have  a  ivarrantia  charta^  becaufe  his  title  to  the 
land  is  by  relation  above  the  fall  of  the  warranty,  and  he  cometh 
not  under  the  eftate  of  hitn  to  whom  warranty  is  made,  as  the 
4ifleifor,  ^c^  doth. 

If 
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If  a  man  warrant  lands  to  two  men  and  their  heirs,  and  the  td.ihid. 
one  make  a  feoffment  in  fee,  yet  the  other  {hall  vouch  for  his 
moiety. 

If  a  man  be  enfeoffed  with  warranty  to  him,  his  heirs  and  Id.  ibiii, 
afligns,  and  he  make  a  gift  in  tail,  the  remainder  in  fee,  and  the 
donee  make  a  feoffment  in  fee,  that  feoffee  fhall  not  vouch  as 
affignee,  becaufe  no  man  fiiali  vouch  as  afTignee,  but  he  that  cometh 
in  in  privity  of  eftate,  but  he  muft  vouch  his  feoffor,  and  he  vouch 
as  aflignee  ;  but  fuch  an  affignee  may  rebut. 

So,  if  the  warranty  be  made  to  a  man  and  his  heirs  without 
this  word  {ajjigns)  yet  the  affignee,  or  any  tenant  of  the  land,  may 
rebut. 

If  a  man  enfeoff  A.  and  B.  to  have  and  to  hold  to  them  and  i  Inft.  3?^^ 
their  heirs  with  a  claufe  of  warranty  prxdiFtis  A.  ^  B.  ^  eorum  ^' 
haredibus  ^  ajftgnatis ;  in  this  cafe  if  A.  die,  and  B.  furvive 
and  die,  and  the  heir  of  B.  enfeoff  C.  he  (hall  vouch  as 
aflignee ;  and  yet  he  is  but  the  affignee  of  the  heir  of  one  of  them  ; 
for  in  judgment  of  law,  the  affignee  of  the  heir  is  the  affignee  of 
the  anceftor  ;  and  fo  the  affignee  of  the  affignee  fhall  vouch  in 
infinitum^  within  thefe  words  (his  alfigns). 

If  a  man  enfeoffeth  A.   to  have  and  to  hold  to  him,  his  heirs  Id.  \IM\ 
and  affigns,   and  A^    enfeoffeth  B,  and  his   heirs,   and  B.   dieth, 
the    heir   of  B.   lliall   vouch  as  affignee  of  A.      So  that  heirs 
ofaffignees,  and  affignees  of  affignees,  and  affignees  of  heirs,  are 
\vithin  this  word  (affigns). 

But  thofe  who  are  not  named  for  the  mofl  part  fliail  not  take  jd,  ihidi 
advantage  of  the  warranty  j  and  therefore  if  land  be  warranted  to 
J.  S.  without  the  word  (heirs)  his  heirs  fhall  not  vouch  j  and  re- 
gularly, if  he  warrant  land  to  a  man  and  his  heirs  without  nam- 
ing affigns,  his  affignee  fliali  not  vouch.  Yet,  if  the  father  be 
enfeoffed  with  warranty  to  him  and  to  his  heirs,  and  the  father 
enfeoff  his  eldefl  fon  with  warranty,  and  die,  the  law  giveth 
the  fon  advantage  of  the  waiTanty  made  to  his  father,  becaufe  by 
aft  of  law  the  warranty  between  the  father  and  the  fon  is  extindl. 

The  warranty  wrought  by  the  word  c/edi,  and  the  warranty  an-  j  inft,  ^'S^i 
nexed  to  an  exchange,  partition,  ^c.  docs  not  extend  to  aifignees.  a.  andb. 
But  yet  in  cafes  of  exchange,  and  of  warranties  by  the  v/ord  dediy 
the  affignee  fliall  rebut. 

If  a  man  make  a  feoffment  in  fee  with  warranty  to  him,  his  1  Inft.  385. 
heirs  and  affigns,  by  deed,  and  the  feoffee  enfeoff  another  by  parol,  ''* 
the  fecond  feoffee   fhould  vouch,  or  have   a   ivarrantia  chart&y  as 
affignee,  although  he  hath  no  deed  of  the  affignment,  becaufe  the 
deed  comprehending  the  warrnnty  doth  extend  to  the  affignees  of 
the  land,  and  he  is  a  fufficicnt  affignee,  although  he  hatli  no  deed. 

If  a  man  make  a  feoffment  in  fee  to  A.,  his  .heirs  and  affigns,  U,  \h\d, 
and  A.  enfeoff^,  in  fee,  who  re-enfeoffeth  ^.;  he  or  his  aifigns 
fhall  never  vouch,  for  A^.  cannot  be  his  own  affignee.  But,  if 
B.  had  enfeoffed  the  heir  of -^.  he  might  vouch  as  affignee  ;  for 
the  heir  of  A.  may  be  affignee  to  A,  inafmuch  as  he  claimeth  not 
as  heir. 

Vol.  VII,  H  If 
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li.  iiii/.  It  one  mnkes  a  feoffment  to  two,  their  heirs  and  afiigns,  and  one 

of  them  makes  a  feoffment  in  fee,  this  feoffee  in  this  cafe  fhall  not 
take  advantage  as  affignee. 

J  inft.  3"'5-       Ijiit  ^^  affignee  of  part  of  the  land  fliall  take  advantage  of  a 

a.  warranty  ;  as,    . 

If  a  man  makes  a  feoffment  of  two  acres  with  warranty  to  him, 
his  heirs  and  affigns,  and  the  feoffee  makes  a  feoffment  of  one 
acre  of  it  to  another,  in  this  cafe  the  fecond  feoffee  fhall  take  ad- 
vantage of  the  warranty  as  affignee. 

tl.  :biJ.  Therefore,  there  is  a  difference  between  tlie  whole  eflate   in 

jpart,  and  part  of  the  eflate  in  the  whole,  or  in  any  part ;  for  if 
a  man  has  a  warranty  to  him,  his  heirs  and  affigns,  and  he  makes 
a  leafc  for  life  or  gift  in  tail ;  in  thefe  cafes  the  leffee  or  donee 
flir.U  not  take  advantage  of  the  warranty  as  affignee,  becaufe  they 
have  not  the  eflate  in  fee-fimple,  whereunto  the  warranty  was  an- 
nexed, but  they  may  vouch  the  leffor  or  donor,  and  by  this  means 
take  advantage  of  the  warranty. 

Id.  iiiJ.  But,  if  a  leafe  for  life  be  made,  the  remainder  in  fee,  fuch  a 

leffee  may  vouch  as  affignee,  becaufe  the  whole  eflate  is  out  of  the 
leffor,  and  the  particular  eflate  and  the  remainder  do  in  judgment 
of  lav/,  to  this  purpofe,  make  but  one  eflate. 

J  Iftft.  390.  If  a  man  enfeoffs  a  woman  with  warranty,  and  they  intermarry 
and  are  emplcaded,  and  upon  default  of  the  hufband,  the  wife  is 
received,  hi  this  cafe  fi,e  may  vouch  her  hufband,  tsf^c  econverfo, 
if  a  woman  enfeoffs  a  man  with  warranty,  and  they  intermarry 
and  are  emplcaded,  the  hufband  in  this  cafe  fhall  vouch  himfelf 
and  the  wife. 

3  Rep.  6a         He  who  comes  into  land  merely  by  acl  of  law  in  thepojl,  as  the 

and  63.        lord  by  efcheat  or  the  like,  fliall  never  take  advantage  of  a  war- 

Coiie2e"cafe.  ^anty  ;  and  therefore  if  tenant  in  dower  enfeoffs  a  villein  with 
warranty,  and  the  lord  of  the  villein  enters  ;  or  a  feoffment  be  to 
a  baftard  with  warranty,  and  he  dies  without  iffue,  and  the  lord 
enters  by  efcheat,  the  lord  fhall  never  take  advantage  of  thefe 
warranties. 

Id.  ihid.  But  it  is  otherwife,  where  a  man  comes  to  the  land  by  limitation 

of  ufe,  or  by  common  recovery,  which  is  the  a6l  of  the  party  ; 
for  if  tenant  in  tail  being  in  of  another  eflate,  that  is,  by  diffeifin, 
or  feoffment  of  a  diffelfor,  fuffers  a  common  recovery,  and  a  col- 
lateral anceflor  of  the  tenant  in  tail  releafes  with  warranty  to  the 
recoveror,  and  after  the  recoveror  makes  a  feoffment  to  ufes, 
which  are  executed  by  the  flatute  oi  2"]  H.  8.  and  after  the  col- 
lateral anceflor  dies ;  in  this  cafe  the  terretenants  may  take  ad- 
vantage of  the  warranty  by  way  of  rebutter,  although  the  eflate 
be  transferred  in  the  po/I. 

Id.  fhid.  So,  if  he  to  whom  the  warranty  is  made  fuffers  a  common  re- 

covery, and  after  the  anceflor  dies  ;  the  recoveror  may  take  ad- 
vantage of  the  warranty  by  way  of  rebutter  •,  for  any  man  that 
has  the  poffeffion  of  land,  although  he  has  no  deed  to  (hew  how 
he  got  poffeffion  of  it,  or  how  he  is  affignee,  may  rebut  the  de- 
mandant, and  fo  bar  him,  and  defend  his  own  poffeffion. 

There- 


Therefore,  tenant  by  the  curtefy,  donee  in  tail  who  is  in  of  id.  Hid. 
another  eftate,  an  affignee  by  force  of  a  warranty  made  to  a  man 
and  his  heirs,  feoffee  of  a  donee  in  tail,  may  ixbut  and  bar  the  de- 
mandant by  the  warranty. 

If  one  enfeoffs  another  of  an   acre  of  ground   with  warranty,   i  inft.  376. 
and  his   ifiue  two  fons,  and  dies  feifed  of  another  acre  of  land  if  he  ftouid 
of  the  nature    of  borough    EtigliJJj ;  in   this    cafe,    altiiough    the  eiTeft'fon^ 
warranty  defcends  upon  the  eldell  fon  only,  yet  both  the  fons  may  only,  he 
be  vouched  j  one  as  heir  to  the  warranty,  the  other  as  heir  to  the  ^ouM  not 

1        ,  liave  the 

^■^"^i-  ^  fruit  of  his 

warranty,  that  is,  a  recovery  in  value,  and  he  cannot  vouch  the  youngeft  fon  only,  becaufe  he  is  not  heir 
at  common  law,  upon  whom  the  warranty  defcends. 

So  it  is  a!fo  of  heirs  in  gavelkind,  the  eldeft  (hall  be  vouched  a$  Jd.  ibid, 
heir  to  the  Warranty,  and  the  reft  in  refpedl  to  the  inheritance. 

In  like  m.anner,  the  heir  at  the  common  law,  the  heir  of  the  Id.  Hid. 
part  of  the  mother  fhall  be  vouched,  or  the  heir  at  common  law 
may  be  vouched  alone  at  the  eledlion  of  the  tenant. 

The  heir  likewife  at  common  law  (hall  be  vouched  with  the  heit  id.  ibid. 
in  borough  Englijlj. 

The  baftard  alfo  fhall  be  vouched  with  a  mulier. 

If  a  man  dies  feifed  of  certain  lands  in  fee,  having  iflue  a  fon  Ibid, 
and  a  daughter  by  one  venter,  and  a  fon  by  another,  and  the  elded 
fon  enters,  and  dies,  and  the  land  defcends  to  the  fifter ;  in  this 
cafe,  the  warranty  defcends  on  the  fon,  and  he  may  be  vouched 
as  heir,  and  the  fifter  alfo  may  be  vouched  as  heir  to  the  land. 

If  two  make  a  feoffment  with  v/arranty,  and  one  of  them  dies,  i  infl.  386. 
the  furvivor  (kail  not  be  charged  alone  with  the  warranty,  but  the  ^-  ^""^^  if 
heir  of  him  that  is  dead  fhall  be  charged  alfo.  jointly 

bound  in  an  obligation,  the  furvivor  only  Ihall  be  charged. 

Likevi'ife,  if  tvv^o  are  bound  to  warrant  land,  and  both  of  them  "!  Rep.  14. 
die,  the  heirs  of  both  of  them  ought  to  be  vouched,  and  (hall  be  r;''  y^^"*; 

'  b  ^  Herbert  s 

equally  charged.  cafe. 

If  the  heir  be  vouched  in  the  award  of  three  feveral  perfons,  i:,ii\d. 
the  one    of  them  only  fhall  not  be  charged,  but  they  fhall  be 
charged  equally. 

If  a  woman  an  heirefs  of  the  difTeifor  enfeoffs  me  with  war-  t  Inft,  365. 
ranty,  and  after  fhe  is  married  to  the  difTeifee-,  in  this  cafe  I  may  ''• 
take  advantage  of  this  warranty  againft  the  difTeifee,  and  rebut 
him  upon  it,  if  he  fues  me  for  the  land. 

80,  if  the  hufband  and  wife  fue  me  for  the  land  of  the  wife,  u.  ibid. 
and  I  have  a  warranty  of  a  collateral  anceftor  of  the  hufDand's, 
which  defcended  to  the  hufband  j  I  may  make  ufe  of  this  to  bar 
the  hufband  and  wife. 

(O)  V/hen  a  Warranty  fhall  be  faid  to  be  defeated, 
determined,  fulpended,  or  avoided. 

,"fTW'HEN  a  warranty  is  made  to  a  man  upon  an  eflate  which  he  Litt.  fee. 
^^  then  had,  if  theeftate  be  defeated,  the  warranty  is  defeated:  74'^",^  ^^^^ 

R  2  and   a.  ino  bi  ' 
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and  a  tvariranty  lineal  or  collateral  may  be  defeated,  determined) 
or  avoided  in  all  or  in  part,  and   this   is  fometimes  by  matter  in 
law  and  fometimes  by  matter  in  deed. 
td.  il>id.  If  an  eftate-tail,  to  which  a  warranty  is  annexed,  be  fpent,  the 

warranty  is  determined  :  or,  if  a  man  make  a  gift  in  tail  with 
warranty,  and  the  donee  afterwards  make  a  feoffment,  and  die 
without  iflue,  the  warranty  is  gone. 
U.  ibid.  So,  if  tenant  in  tail  difcontmue  the  tail,  and  the  difcontlnuee 

be  difl'cifed,  or  make  a  feoffment  on  condition,  and  a  collateral 
ancellor  of  the  iffue  releaie  to  the  difleifor  or  feoffor  on  condition, 
with  warranty,  and  after  the  difcontlnuee  enter  upon  the  diffeifor, 
or  on  the  feoffee,  for  the  condition  broken,  in  this  cafe  the  war- 
ranty made  by  the  collateral  ancellor  is  gone, 
t  Inft.  392.  Likewife,  if  a  feignory  be  granted  with  warranty,  and  the  te- 
^-  nancy  efcheat,  fo  that  the  feignory  is  extindl,  confcquently,  the 

warranty,  which  was  annexed  to  it,  is  defeated. 
1  Inft.  3?4.       If  the  father  makes  a  feoffment  to  his  eldeft  fon,  and  dieth,  and 
b.    But,  if  t]^g  warranty  defcends  upon  the  fon,  the  warranty  is  extinO. 

the  father  '  ...  , 

had  been  enfeoffed  with  warranty  to  him  and  his  heirs,  the  fon,  as  has  been  /hewn,  might  take  ad- 
vantage of  the  wairanty  made  to  his  lather. 

Litt.fec.  If  tenant  in  tail  makes  a  feoffment  to  his  uncle,  and  the  uncle 

74.3.  Be-  afterwards  makes  a  feoffment  in  fee  with  warranty  to  another, 
caufe  the  ^j^j  after  the  feoffee  of  the  uncle  doth  re-enfeoff  the  uncle  again 
back  to  him  i^  f^c,  and  after  the  uncle  enfeoffeth  a  ftranger  in  fee  without 
as  great  an  warranty,  and  dieth  without  iffue,  and  the  tenant  in  tail  dieth, 
h'^Tft7'"f    ^^^  warranty  made  to  the  firft  feoffee  is  hereby  defeated. 

fee  to  whom  the  wairanty  was  made,  as  the  fame  feoffee  had  from  him ;  and  if  the  warranty  fliouli 
fland,  then  the  uncle  woald  warrant  to  himfelf,  which  cannot  be. 

3  init.  390.  So,  if  the  uncle  makes  the  warranty  to  the  feoffee,  liis  heirs 
and  affigns,  and  takes  back  an  eftate  in  fee,  and  after  enfeoffs  an- 
other, yet  the  warranty  is  defeated,  becaufe  he  cannot  be  affignec 
to  himfelf. 

Id.-ibid,  But,  if  one  makes  a  feoffment  with  warranty  to  the  feoffee,  his 

heirs  and  affigns,  and  the  feoffee  re-enfeoffs  the  feoffor  and  his 
wife,  or  the  feoffor  and  a  ftranger  j  in  thefe  cafe^  the  warranty  is 
not  defeated,  but  continues  ftill. 

id.  Hid.  So,  if  two  make  a  feoffment  with  warranty  to  one,  his  heirs 

and  affigns,  and  the  feoffee  re-enfeoff  one  of  the  feoffors;  in  this 
cafe  the  warranty  is  not  gone. 

Lit. fee.  And  if  in  the  firft  cafe  before  put  by  Littletofty  fee.  743.  the 

744'  feoffee  makes  an  eftate  to  his  uncle  in  tail  or  for  life,  faving  the 

iu"itis    *  reverfion,  or  a  releafe  for  life,  the  remainder  over,  ^V.  in   this 

otherwife,     cafe  thc  Warranty  is  only  fufpended. 

where  the 

uncle  hath  as  great  eftate  In  the  land  of  the  feoffee  to  whom  the  warranty  was  made,  as  the  feoffee  hath 

himfelf. 

Litt.  fee.  Alfo,  if  the  uncle  after  fuch  feoffment  with  warranty,  or  releafe 

745-  with  warranty,  be  attainted  or  outlawed  of  felony ;  hereby  thc 

'"  •  39''  warranty  is  gone ',  and  although  he  afterwards  obtain  his  pardon, 
yet  the  warranty  is  not  revived. 

Alfo, 


Alfo,  if  tenant  in  tail  be  difleifed,  and  after  make  a  releafe  to  Lict.  fee. 
the  dlfleifor  with  warranty  in  fee,  and  after  the  tenant  in  tail,  be  746,  747- 
attaint  or  outlawed  of  felony,  and  have  iffue  and  die,  in  this  cafe-  '   "  '  ^^'•' 
the  iflue  in  tail  may  enter  upon  the  difleifor  ;  for  nothing  makes. 
a  difcontinuance  in  this  caf"  but  the  warranty,  and  the  warranty 
cannot  defcend  to  the  iffuc  in  tail,  becaufe  the  blood  is  corrupt 
between  him  that  made  the  warranty  and  the  iffue  :  and  if  tenant     a 
in  tail  Ihould  obtain  his  pardon,  the  warranty,  as  has  been  faid, 
would  not  revive. 

But,  if  tenant  in  tail  at  the  time  of  his  attainder  had  no  iflue,  ilnft.  392^ 
and  after  the  obtaining  of  his  pardon  had  iflue,  that  iflue  would  ^* 
be  bound  by  the  warranty. 

If  •->  partition  be  made  by  judgment  upon  a  writ  of  partitione  6  Rep.  iz, 
facieiid'iy  by  force  of  the  ftatute  of  31  H,  8.  this  does  not  defeat  ^^""'"'a 
the  warranty,  becaufe  by  writ  they  are  compellable  by  the  ftatute 
to  make  partition. 

Bur,  if  a  feoffment  with  warranty  be  made  to  two  or  more,  ij.  ibid, 
and  they  being  joint-tenants,  afterwards,  by  deed  make  partition  ; 
by  this  the  warranty  is  determined  ;  for  though  they  were   com- 
pellable by  writ  to  make  partition,  yet  fince  they  have  not  purfued 
the  ftatute  hy  making  partition  by  writ,  the  warranty  is  gone. 

So,  if  there  be  two  joint  tenants,  and  one  of  them  diffeifes  the  Id.ihld, 
other,  and  he  that  diffeifes  recover  in  an  affize,  and  have  judg- 
ment to  hold  in  feveralty  ;  hereby  the  warranty  is  determined. 

As  warranties  may  be  defeated  and  extingui{he<l  by  matter  in  1  inft.  39.5, 
law,  fo  likewife  they  may  be  difcharged  or  defeated  by  matter  in  ''• 
deed  :  and  this  in  three  ieveral  ways.     For — 

If  the  party  that  has  the  warranty,  or  the  eftate  to  which  the  Litt.  fee 
warranty  is  annexed,  releafes  to  him  that  is  bound  to  warrant  all  748. 
warranties,  or  all  covenants  real,  or  all  demands;  by  either  of 
thefe  releafes  the  warranty  is  gone. 

If  one  enfeoffs  three  with  warranty  to  them  and  their  heirs,  i  Inft.  385. 
and  one  of  them  releafes  to  one  of  flie  other  two ;  hereby  the 
warranty  is  gone  for  that  part.     But,  if  one  of  them  releafes  to 
the  other  two ;  in  this  cafe  the  warranty  is  not  gone,  but  conti- 
nues, and  they  may  vouch  upon  it. 

If  tenant  in  tail  enfeoffs  his  uncle,  who  enfeoffs  another  in  fee  i  Inrt.  390;. 
with  warranty,  and  the  feoffee  releafes  the  warranty  to  his  uncle  j 
thereby  the  warranty  is  extinct. 

But,  if  a  gift  in  tail  be  made  with  warranty,  in  this  cafe  a  re-  td.  ibid, 
leafe  made  by  the  tenant  in  tail  of  the  warranty  will  not  extin- 
guifh  it. 

If  two  make  a  feoffment  in  fee,  and  warrant  the  land  to  the  i  In.1. 39i« 
feoffee  and  his  heirs,  and  the  feofi^ee  releafes  the  warranty  to  one 
of  the  feoffors ;  this  does   not  determine  the  warrarvty  of  the 
other  as  to  the  moiety. 

So  if  one  enfeoffs  two  with  warranty,  and  one  of  them  releafes  Id,  ilidi, 
the  warranty ;  this  does  not  extinguifh  the  warranty  for  the  other 
moiety,  but  it  continues  ftill. 
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I  inft.  385.  If  one  warrants  land  to  two  men  and  their  heirs,  and  one  01 
them  makes  a  feoffment  in  fee ;  hereby  the  warranty  is  not  deter- 
mined,, but  the  other  may  vouch  for  his  moiety. 
,  As  warranties  may  be  defeated  in  the  whole,  fo  they  may  bs 
defeated  iis  to  part  of  the  benefit  that  may  be  taken  of  the  fame ; 
as, 

I  Tnft.  "O".       He  who  has  a  warranty  may  make  a  defeafance  not  to  take  any 

a.  benefit  by  way  cf  voucher  :  in  the  like  manner  that  he  fliali  take 

no  advanta';^c  bv  way  of  ivarrantla  chart.?,  or  by  way  of  rebutter. 

I  Inft.  390-       If  the  parties,  between  wliom  the  wnrr.jnty  is,  intermarry,  here- 
by the  warranty  is  fufpended  during  the  coverture  in  fome  cafes. 

Id.  Void.  If  tenant  in  tail  makes  a  feoffment  in  fee  with  warranty,  and 

diffeifes  the  difcontinilee,  and  dies  feifed  j  this  fufpends  the  war- 
ranty. 

In  fome  fpecial  cafes  there  fliall  be  no  recoveries  in  value  upon 
one  warranty  ;  as, 

1  Inft.  '93.       If  ^  diffeifor  gives  lands  to  the  hufband  and  wife,  and  to  the 

a.  heirs  of  the  hufband,  the  hufband  aliens  in  fee  with  warranty, 

and  dies,  the  wife  brings  a  cui  in  v'lta^  the  tenant  vouches  and  re- 
covers in  value,  if  after  the  death  of  the  wife  the  diffeifee  brings 
a  pracipe  againll  the  alienee,  he  fliall  vouch  and  recover  in  value 
again. 

Jd.  Ibid.  So  It  is,  where   the  wife  brings  a  writ  of  dower  againll  the 

alienee,  he  fliall  recover  in  value  again  upon  the  fame  warranty. 

Jd.  ibid.  And  it  is  in  the  fame  manner  if  a  man  be  feifed  of  a  rent  by  a 

defeafible  title,  and  reieafe  to  the  tenant  of  the  land  all  his  right 
in  the  land,  and  warrant  the  land  to  him  and  his  heirs  ;  if  he  be 
empleaded  for  the  rent,  he  flrall  vouch  and  recover  in  value  for 
the  rent  j  and  if  he  be  empleaded  for  the  land,  he  fliall  vouch  and 
recover  in  value  again  for  the  land. 

Id.  ibid.  But  in  thefe  and  the  like  cafes,  the  reafon  is  In  refpecl  of  the 

feveral  eftates  recovered,  but  for  one  and  the  fame  eftiite  he  fliall 
never  recover  but  once  in  value ;  and  though  the  land  recovered 
in  value  be  evidled,  yet  he  fliall  never  take  benefit  of  the  war- 
ranty after. 

Id.  ibid.  A  warranty  alfo  may  lofe  Its  force  by  taking  benefit  or  making 

ufe  thereof  •,  for  after  a  man  has  once  taken  advantage  thereof  in 
fome  cafes,  he  can  make  no  further  ufe  of  it. 

Id.  ibid.  If  in  a  precipe  the  tenant  vouches,  and  at  thcfequatur  fub  fuo 

perlculoy  the  tenant  and  the  vouchee  make  default,  whereupon  the 
demandant  has  judgment  againll  the  tenant ;  and  afterwards  the 
demandant  brings  Tifcire  facias  agalnft  the  tenant  to  have  execu- 
tion ;   in  this  cafe  the  tenant  may  have  a  nuarrantia  charts. 

Id.  ibid.  And  if  in  that  cafe  a  flrangcr  had  brought  a  praecipe  againll  the 

tenant,  the  warranty  loft  not  its  force  ;  but,  if  the  tenant  had 
judgment  to  recover  in  value  againll  the  vouchee,  he  fliould  not 
vouch  again  by  reafon  of  that  warranty,  becaufc  he  had  taken  ad- 
vantage of  the  warranty. 


(P)  How  Warranties  fhall  be  expounded. 

iT  Is  a  principle  of  law  that  all  warranties  in  general  are  to  be  fa- 
■*■  vourably  conftrued,  becaufe  they  are  part  of  men's  afTurances. 

It  is  to  be  obfeived  likewife,  that  in  fome  cafes  warranties  in  a  Rep.  8r. 
law  are  not  taken  away  by  exprefs  warranties  ;  as,  if  a  man  leafeth  Noke'i  cafe. 
for  life,  and  farther  bindeth  himfelf  and  his  heirs  to  warranty, 
here  the  exprefs  warranty  doth  not  take  away  the  warranty  in 
Jaw ;  for  if  he  in  reverfion  granteth  over  his  reverfion,  and  the 
leflee  attorneth,  and  afterwards  is  emoleaded,  he  may  vouch  the 
grantee  by  the  warranty  in  law,  or  he  may  vouch  the  leffbr  by 
the  exprefs  warranty. 

So  likewife,  if  a  man  make  a  feoffment  in  fee  by  the  word  dedtj  id.  Hid. 
with  an  exprefs  warranty  in  the  deed,  he  may  ufe  the  one  or  the  '  l"^-  3S4' 
other  at  his  election  :  and  the  warranty  wrought  by  this  word  dedi 
is  a  fpecial  warranty,  and  extendeth  to  the  heirs  of  the  feoffee- 
during  the  life  of  the  donor  only.  But  upon  an  exchange,  the 
warranty  extendeth  reciprocally  to  the  heirs,  and  againft  the  heirs 
of  both  parties ;  though  the  aflignee  fhall  not  vouch  by  force  of 
fuch  warranties. 

A  partition  implies  a  warranty  in  law.  id.  Hid. 

So,  if  a  man  make  a  gift  in  tail  or  a  leafe  for  life  of  land  by  1  inft.  3S4. 
deed  or  without  deed,  referving  a  rent,  or  of  a  rent-fervice  by  ,''• 
deed,  this  is   a  warranty  in  law ;  and  the  donee  or  leflee  being 
empleaded  fhall  vouch  and  recover  in  value :  and  this  warranty  in 
law  extendeth  not  onlyagainft  the  donor  or  leflbr  and   his  heirs, 
but  alfo  againft  his  alhgnees  of  the  reverfion ;  and  fo  likewife  the 
aflignee  of  lelTee  for  life  (hall  take  the  benefit  of  this  warranty  in  . 
law. 

When  dower  is  affigned,  there  is  a  warranty  in  law  included.  Id.  Hid. 
that  the  tenant  in  dower  being  empleaded,  fliall  vouch  and  recover 
in  value  a  third  part  of  the  two  parts  whereof  fhe  is  dowable. 

If  a  man  of  a  full  age  and  an  infant  make  a  feoffment  in  fee  i  inft.  367. 
with  warranty,  this  warranty  is  not  void  in  part  and  good  in  part ;  ^• 
but  it  is  good  for  the  whole  againft  the  man  of  full  age,  and  void 
againft  the  infant ;  for  although  the  feoffment  of  an  infant  paffmg 
by  livery  of  feifin  be   voidable,  yet  his  warranty,   v/hich  taketh 
elfe£l  only  by  deed,  is  merely  void. 

If  a  man  make  a  feoffment  in  fee,  and  bind  his  heirs  to  war-  i  Inft.  386. 
ranty,  this  is  void,  becaufe  the  anceftor  himfelf  was  not  bound :  ^* 
alfo,  if  a  man  bind  himfelf  to  warranty,  and  not  his  heirs,  the 
heirs  are  not  bound. 

But  a  warranty  in  law  may  bind  the  heir,  although  it  never  Id.  Hid. 
bound  the  anceftor. 

If  a  man  for  him  and  his  heirs  warrant  lands  unto  another  and  t  Rep.  i. 
his  heirs,  this  is  a  general  warranty,  becaufe  it  is  not  reftrained  Lord  Buck- 
to  any  perfon  certain.  huxft's«fc. 

A  warranty  regularly  doth  extend  to  all  things  iffuing  out  of  1  Inft.  388. 
the  land  j  that  is  to  fay,  to  warrant  the  land  in  fuch  plight  and  ''• 

R  4  manner. 
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manner,  as  it  was  at  in  the  hand  of  the  feoffor,  at  the  time  of  the 
feofFment  with  warranty,  and  the  feoffee  fhall  vouch,  as  of  lands 
difcharged  of  the  rent,  ike.  at  the  time  of  the  feoffment  made. 
Id.  ib<d.  If  a  woman  that  hath  a  rent-charge  in  fee,  intermarrieth  with 

an4  3S9.  a.  the  tenant  of  the  land,  and  a  ftranger  releafeth  to  the  tenant  of 
the  land  with  warranty,  he  (hall  not  take  advantage  of  this  war- 
ranty, either  by  voucher  or  warratUia  charta ;  for  the  wife,  if  the 
hufband  die,  or  the  heir  of  the.  wife,  living  the  hufband,  cannot 
have  an  action  for  the  rent  upon  a  title  before  the  warranty  made; 
for  if  the  heir  of  the  wife  bring  an  affize  of  tnortd^ancejior^  this 
a£lion  is  grounded  after  the  warranty,  whereunto,  as  has  been 
faid,  the  warranty  fhall  not  extend. 
J  Inft.  389.  So  it  is,  if  the  grantee  of  the  rent  grant  it  to  the  tenant  of  the 
«.  land  upon  condition,  which  maketh  a  feoffment  of  the  land  with 

warranty,  this  warranty  cannot  extend  to  the  rent ;  albeit  the 
feoffment  was  made  of  the  land  difcharged  of  the  rent,  for  if  the 
condition  be  broken,  and  the  grantor  be  entitled  to  an  adiion, 
this  mud  of  neceffity  be  grounded  after  the  warranty  made. 
U.  \bid.  But  in  the  cafe  aforefaid,  when  the  woman,  grantee  of  the  rent, 

marrieth  with  the  tenant,  and  the  tenant  maketh  a  feoffment  in 
fee  with  warranty,  and  dieth  •,  in  a  cut  in  vita  brought  by  the  wife, 
(as  in  law  {he  may,)  the  feoffee  (hall  vouch  as  of  lands  difcharged 
at  the  time  of  the  warranty  made,  for  that  her  title  is  paramount. 
So,  if  a  tenant  in  tail  of  a  rent-charge  purchafe  the  land,  and 
make  a  feoffment  with  warranty,  if  the  iffue  bring  a  formedon  of 
the  rent,  the  tenant  fiiall  vouch. 


Df  CClaffe. 


WASTE  is  the  committing  of  any  fpoil  or  deftru£lion  in 
houfes,  lands,  l3fc.  by  tenants,  to  the  damage  of  the  heir, 
or  of  him  in  reverfion  or  remainder :  whereupon  the  writ  or  a£tion 
of  wafle  is  brought  for  the  recovery  of  the  thing  wafted,  and 
damages  for  the  wafle  done. 

In  order  to  (late  the  law  relative  to  this  head,  we  will  confidet 
it  under  the  following  divifions : 

(A)  In  what  Subjeds  Wafte  may  be  committed. 

(B)  Of  the  feveral  Kinds  of  Wafte. 

(C)  What 


(C)  What   Ads   fhall    be   deemed  Wafte:     And 
herein, 

1.  What  (hall  be  deemed  Wafte  in  Lands. 

2.  What  fhall  be  deemed  Wafte  in  Trees  and  Woods. 

3.  What  (hall  be  deemed  Wafte  in  digging  for  Gravel,  Mines, 

A,  What  fhall  be  deemed  Wafte,  in  Gardens,  Orchards, 

Fifh-Ponds,  Dove-Houfes,  Parks,  ^c. 
5.  What  fhall  be  deemed  Wafte  with  refped  to  Houfes,  ^c, 

— And  herein. 

Of  what  Things  annexed  to  the  Freehold,  Wajie  may  he 
committed, 

(D)  What  fhall  be  deemed  Wafte  with  refped  to 
ecclefiaftical  Perfons. 

(E)  What  Wafte  fhall  be  deemed  excufable, 

(F)  What  Wafte  fhall  be  juftifiable,  by  Reafon  of 
the  Intereft  of  the  Party. 

(G)  Who  may  bring  an  Adion  of  Wafte. 

(H)  Againft  whom  the  Adion  of  Wafte  may  be 
brought :    Herein, 

1.  Againft  whom  it  may  be  brought  for  Wafte  done  by  a 
Stranger. 

2.  How  far  it  lies  againft  Executors,  Isfe, 

( I )  At  what  Time  an  Adion  of  Wafte  fhall  be 
brought, 

(K)  Of  the  Procefs  and  Proceedings  in  Adions  of 
Wafte :    And  herein, 

1.  In  what  Cafes  the  Action  fhall  be  brought  in  the  Tenet. 

2.  In  what  Cafes  it  fhall  be  brought  in  the  Tenuit. 

(L)  Of  the  Pleadings  in  Adions  of  Wafte. 

(M)  Of  the  Judgment  in  Adions  of  Wafte,  and 
what  fhall  be  recovered  thereby. 

(N)  In  what  Cafes  in  general  Wafte  may  be  re- 
Arained  by  Injundion  in  Equity :  And  herein. 

How 
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How  far  it  may  be  reftrained  In  Equity,  notwitliftanding  the 
Words  without  Impeachment  of  JVaJle  be  contained  in  the 
Leafe,  isfc. 

(O)  What  Relief  may  be  given  in  Equity  in  Cafes 
of  Wafte. 

(A)    In   what  Subjedls  in   general  Wafte   may  be 
committed. 

Thisaft        'TPHE  ftatute  52  H.  3.  c.  23.  §  2.  eiw5ls,  thai  farmers  (a),  during 

provideth  J[_  fj^/^y  terms,  fljall  not  make  (b)  nvafte,  fale  Tc),  nor  exile  of  boufe. 
lemedy  for  ,  ,  -^  \   '        ^     'j         \   /'  j  j   f 

wafte  done      ivoods,  and  men. 

by  lefTee  for  life,  or  leflee  for  years,  and  it  is  the  firft  ftatute  th:it  gave  remedy  In  thofe  cafes  :  for  the 
rule  of  the  regifter  Is,  that  iheie  are  five  manner  of  writs  fcr  waile,  fiz.  two  at  the  common  law,  as 
for  wafte  done  by  tenant  in  dower,  or  by  the  guardian  ;  and  three  by  ftatute  or  fpecial  law,  as  againft 
tenant  for  life,  tenant  for  years,  and  tenant  by  tht  curtefy.  2  Inft.  145.  [299-  But  this  opiniiin  of 
Lord  Coke,  that  there  was  no  remedy  at  common  law  for  wafte,  except  againft  tenant  by  the  cuhefy,  in 
dower,  and  a  guardian,  it  ftiould  feem  is  not  well  founded,  HJe  Bradt.  lib.  4.  c.  18.  2  Reeves's 
Hift.  Law,  73,  74.  148.  note.] 

This  ftjtute  is  a  penal  lav/,  and  yet  becaufe  it  Is  a  remedial  law  it  has  been  interpreted  by  equity. 
Arg.  10  Mod.  2.S1.  in  cafe  tf  Hammond  v.  V/ebb. 

((j)   Here  farmers  do  comprehend  all  fuch   as  hold  by  leafe  for  life  or  lives,  or  for  years,   by  d^ed  or 

without  deed.     -2  Inft.  145 Ic  h?s  been  refolved  likewife   that   it   fljould   extend  toftiange:s. 

Arg.    10  Mod.  281.  in  cafe  of  Hammond  v.  Wibb. 

Although  the  rcgifier  faysJir/eW.  lUat  per  Jiaiutum  de  Madehrlige,  cap.  i^^  data  fu'it  quadam  fro- 
libh'io  •vjjl'i  fsrfus  teiicntem  aanirtim,  which  is  true  ;  yet  the  ftatute  extends  to  farmers  for  life  alfo,  but 
this  aft  extendc.1  not  tj  tenant  by  the  cur'cfy,  for  he  is  not  a  farmer ;  but  if  a  leafe  be  made  for  life  or 
years,  he  is  a  farmer,  though  no  rent  be  reierved.     2  Inft.  145. 

{b)  By  thefe  words  they  are  prohibited  to  fuffcr  wartc,  for  it  has  been  refolved  that  this  aft  extends  'o 
v/iRe  omltlendo,  thcagh  the  wo:d  h  foda-t,  which  literally  impoit^  afiive  \nai[e.  Ar?.  10  Mod.  281. 
in  cafe  of  Hammond  v.  Webb  [(c)  No'e,  the  word  f,ili  is  not  in  the  oriyndl  aft.  Br.^fton,  fpeak- 
ing  of  the  terms  luaf.c,  dtfiruBlcii,  and  exile,  fays,  that  the  two  firft  fignilied  the  fame  thipij ;  but  cx- 
ii'jww  meant  fomethi pg  of  a  moie  enormous  nature;  as  fpoiling  or  felling  houfes ;  proftrating  and  ex- 
tlipating  trees  in  an  oichard  or  avenue,  or  abou;  any  houfe;  all  thefe  were  confidered,  fays  he,  ad  muximam 
deformitatema  curia  (3  cafitalh  tr-jluogii,  and  as  they  either  drove  tiie  inhabitants  away,  or  Lad  a  tendency  fo 
to  do,  they  were  called  i;x//i««.     iJraCl.  lib.  4.  c.  iS.  §  13.     1  Reeves's  Hift.  Law.  386. J 

{d)  Houfes,        Nor  of  any  thing  (d)  belonging  to  the  tenements  that  they  have  to 

>voods,  and      r^^^^,_ 

men  were      •' 

before  particularly  named,  and  thefe  words  do  comprehend  lands  and  meadows  belonging  to  tlie  farm. 

a  Inft.  146. 

Alfc,  thefe  general  words  have  a  further  fignification,  and  therefore,  if  there  had  been  a  farmer  for 
life  or  yc.irs,  of  a  manor,  and  a  tenancy  had  efcheated,  this  tenancy  fo  efcheated  did  belong  tu  the 
tenements  that  he  held  in  farm,  and  theiefore  this  extended  to  it ;  and  the  leffor  fliall  have  a  writ  gene- 
rally, and  fuppofe  a  leafe  made  of  the  lands  efcheated  by  the  ieflbr,  and  maintain  it  by  the  fpecial  matter, 
a  Inft.  146. 

(e)  This  JJnlefs  they  have  fpecial  licence  [e)  by  writing  of  covenant y  mention- 

fo"be  r^^'    ?V/^  that  they  may  do  it. 

deed,  for  all  wafle  tends  to  the  difinheritance  of  the  leflor,  and  therefore  no  man  can  claim  to  be  dif- 
punifliable  of  wafte  without  deed.     2  Inft.  146. 

Likewife,  this  fpecial  grant  is  intended  to  be  abjque  mfct'ufBne  vajl':,  without  impeachment  of  wafte. 
2  Inft.  14.6. 

And  this  Which  thing  if  they  doy  and  thereof  be  conviB,  they  fhall  yield  full 

"'"^''^  ""■   damage^  and JJjall  be  punifjcd  by  amerciament  grievoiifly. 

Inch  a  prohibition  of  wafte  upon  this  ftatute  as  lay  againft  a  tenant  in  dower  at  the  common  law,  and 
fiTjiU  damages  were  given  by  this  ftatute  againft  IcfTee  for'life,  and  leflee  for  years,     a  Inft.  146. 

But 


But  wafle  may  be  committed  not  only  in  houfes  and  lands,  but  i  Inft.fj.a, 
in  gardens,  orchards,  timber-trees,  dove- houfes,  warrens,  parks, 
fifh-ponds,  and  other  fubjecls  of  property,  as  will  be  fliewn. 

(B)  Of  the  feveral  Kinds  of  Wafte. 

THERE  are  two  kinds  of  wafle,  viz.  voluntary  ox  aBual,  and  ilnft.53. «. 
jiegligent  or  permijftve.  Voluntary  wafte  may  be  done  by  pull- 
ing down  or  proftrating  houfes,  or  cutting  down  timber-trees : 
Negligent  wafte  may  be  by  fuffering  houfes  to  be  uncovered, 
whereby  the  fpars  or  rafters,  planches  or  other  timber  of  the  houfe 
are  rotten. 

A.  leafed  a  houfe  which  was  ruinous  at  the  time  of  the  demife  :  Dy.  3S. 
the  leflee  obliged  himfelf  not  to  do  or  fuffer  any  voluntary  wafte,  q^^^j 
l^c. :  the  houfe  fell,  and  A.  brought  debt :  it  was  adjudged,  that  ciover  v. 
it  lies  :  for  it  is  wafte,  though  the  leflee  may  excufe  himfelf  upon  Pipe,  a"^  a 

,         -.         .    ,  °  ^  difference 

the    Ipecial   matter,  ^^^  taken  between  an  aftion  of  wafte,  and  debt  on  an  obligation. 

So,  where  A.  leafed  a  houfe  and  b.nd  for  years  by  indenture,  Dy.  2S1. 
in  which  was  a  claiife^  that  if  the  lejfee  happens  to  do  any  ivaj}e,  ^h'^'-.  -^^ 
the  lejfor  may  re-enter.     The  lejfee  fiiffered  the  houfe  to  fall  for  tvant  nkewife  is 
of  covering  and  repairing.     Though  the  words  were    (to  do  any  Lord  Coke 
wafte)  yet  Dyer  and  WalJJj  inclined  that  leflbr  might  re-enter,  be-  jjjgj^f'/'""' 
caufe  fuch  wafte  is  puniftiable  by  the  ftatute  oiGlouceJler^  and  the  the  ftatutc 
words  (any  wafte)  is  general  and  indifferent  to  either  of  the  two  of  M,irie- 
kinds  of  ivajle,  viz.   voluntary  or  negligent^  &c.  vJhefeh 

fays — That  to  do  or  make  wafte,  in  legal  underftanding,  includes  negligent  as  well  as  voluntary  wafte 
2  Inft,  145. 

(C)  What  Ads  fhall  be  deemed  Wafte. 

TT  has  been  laid  down  as  a  general  principle,  that  the  law  will  Het.  35. 
-■■  not  allow  that  to  be  wafte,  which  is  not  any  way  prejudicial  ^'"^^  *• 
to  the  inheritance  :  neverthelefs, 

It  has  been  held,  that  a  leflee  or  tenant  cannot  change  the  na- 
ture of  the  thing  demifed  ;  though,  in  fome  cafes,  the  alteration 
may  be  for  the  greater  profit  of  the  lefTor.     Thus — 

If  a  lefTee  converts  a  corn-mill  into  a  fulling-mill,  it  is  wafte  j  Cro.ja.1S2, 
although  the  converfion  be  for  the  leflbr's  advantage.  donv.^Gretm"^ 

Alfo,  converting  a  brewhoufe  of  1 20  /.  per  annum  into  other  i  Lev.  309. 
houfes  let  for  -200/.  a  year,  is  wafte-,  becaufe  of  the  alteration  of  S,oiev. 
the  nature  of  the  thing,  and  of  the  evidence. 

We  will  now  confider  what  (hall  be  deemed  nvq/ie  with  refpe£t 
to  particular  fubjedls  of  property. — And, 

I.  What  A6ls  (hall  be  deemed  Wafte  in  Lands. 

If  the  tenant  converts  arable  into  wood,  or  e  converfo,  it  is  wafte ;  Hobart's 
for  it  not  only  changes  the  courfe  of  huftjandry,  but  alfo  the  proof  ^^|'  ^^'^» 
of  (evidence.  ^^  •p-2'34' 

But, 


^52  ^f  323a(!e. 

3  Roll.  Abr.        But,  If  a  Iefl*ee  fufFers  arable  land  to  lie  frefli,  and  not  manured, 
**4-  fo  that  the  land  grows  full  of  thorns,  ^c.  this  is  not  wafte,  but 

ill  hulbandry. 
jinft.53.b.       Likewife,  the  converGon  of  meadow  into  arable  is  wafte;  for 

it  not  only  changes  the  courfe  of  hufbandry,  but  the  proof  of  hi» 

evidence, 
s  Roll.  Abr.       But,  if  meadow  be  fometimes  arable,  and  fometimes  meadow, 
815.   Some  j^jj  fometimes  pafture,  there,  the  ploughing  of  it  is  not  wafte. 

ploughing  muft  be  prohibited  by  covenant  to  pay  fo  much  an  acre,  for  that  an  abfolute  reftrainc  from 
ploughing  is  void. 

aLe.  174.         Neither  is  the  divifion  of  a  great  meadow  into  many  parcels 

pl.  210.  ijy  the  making  of  ditches  wafte;  for  the  meadoius  may  be  better 
for  it,  and  it  is  for  the  profit  and  eafe  of  the  occupiers. 

U.  ibid.  Likewife,  converting  a  meadow  into  a  hop  garden,  is  not  wafte; 

for  it  is  employed  to  a  greater  profit,  and  it  may  be  meadow 
again  Per  Windham  and  Rhodes,  J.,  but  Periam,  J.  faid,  though 
it  be  a  greater  profit,  yet  it  is  alfo  with  greater  labour  and  charges. 

Jd.  ibid.  But  converting  a  meadow  into  an  orchard,  is  wafte,  though  it 

be  to  the  greater  profit  of  the  occupier.     Per  Periam. 

»Roli.  Abr.       If  a  leffee  plough  the  land  ftored  with  conies,  this  is  not  wafte  ; 

*'S-  unlefs  it  be  a  warren  by  charter  or  prefcription. 

Jd.  ibid.  So,  if  a  lefTee  of  land  deftroys  the  coney-boroughs  in  the  land, 

?."'■  ,^*'*       it  not  being  a  free  warren  by  charter  or  prefcription,  it  feems,  it 

Moyle.  IS  not  waite ;  tor  a  man  can  have  no  property  in  them,  but  only 
a  pofleflion, 

alnft.53.b.  It  is  wafte  to  fufFer  a  wall  of  the  fea  to  be  in  decay,  fo  as  by 
the  flowing  and  reflowing  of  the  fea  the  meadow  or  marfti  is 
furrounded,  whereby  the  fame  becomes  unprofitable.  But,  if  it 
be  furrounded  fuddenly  by  the  rage  and  violence  of  the  fea,  occa- 
fioned  by  wind,  tempeft,  or  the  like,  without  any  default  in  the 
tenant,  this  is  not  wafte.  Yet,  if  the  tenant  repair  not  the 
banks  or  walls  againft  rivers  or  other  waters,  whereby  the  mea- 
dows or  marfties  be  furrounded  and  become  ruftiy  and  unprofitable, 
this  is  wafte. 

*  Roll.  Abr.       So,  a  fortiorty  if  arable  land  be  furrounded  by  fuch  default  ; 

?^^  for  the  furrounding  wafties  the  marie  and  other  manurance  from 

the  land. 

Z.  What  A£ls  fhall  be  deemed  Wafte  in  Trees  and  Woods. 

5  Rep,  II.        Trees  are  parcel  of  the  inheritance,  and  therefore  if  lefTee  af- 
Saunders's     fjgneth  his  term,  and  excepts  the  timber-trees,  it  is  void  ;  for  he 

cannot  except  that  which  doth  not  belong  to  him  by  law. 
II  Rep.  4?.  The  leflbr,  after  he  has  made  a  leafe  for  life  or  years,  may  by 
Liford'j  jeg(i  grant  the  trees,  or  reafonable  eftovers  out  of  them,  to  an- 
other and  his  heirs ;  and  the  fame  fhall  take  efFed  after  the  death 
of  the  lefTee.  But  fuch  a  gift  to  a  ftranger  is  void  during  the 
eftate  for  life,  becaufe  of  the  particular  prejudice  which  might  be 
done  to  the  leffee.  * 

The 


The  leflee  hath  but  a  particular  Intereft  in  the  trees,  but  the  ge-  uRep.  48. 
tieral  intereft  of  the  trees  doth  remain  in  the  leflbr  :  for  the  leffee  ^'^ord's 
(hall  have  the  wafte  and  fruit  of  the  trees,  and  the  (hadow  for  his        ' 
cattle,  ^c.  but  the  intereft  of  the  body  of  the  tree  is  in  the  leflbr, 
as  parcel  of  his  inheritance.     Therefore, 

If  trees  are  overthrown,  by  the   leflee   or  any  other,  or   by  uRep.  gj, 
wind  or  tempeft,  or  by  any  other  means  disjointed  from  the  in-  Bowies's 
heritance,   the  leflbr  fhall  have    them  in  refpe£t   of  his  general  '^^^^' 
ownerfliip. 

With  refpe£l  to  timber  trees,  fuch  as  oak,  aflii,  and  elm,  (which  1  inft.53.  i, 
are  timber  trees  in  all  places,)  wafte  may  be  committed  in  them,  54..  b. 
either  by  cutting  them  down,  or  topping  them,  or  doing  any  a£l 
whereby  the  timber  may  decay.     Alfo,  in  countries  where  timber 
is  fcant,  and  beeches  or  the  like  are  converted  to  building  for  the 
habitation  of  man,  they  are  alio  accounted  timber.     Thus, 

Wafte  may  be  committed  in  the  cutting  of  beeches  in  Bucking-  z  Roll.  Abr. 
hamjlnrcy  becaufe  there,  by  the  cuftom  of  the  country,  they  are  ^^4- 
the  beft  timber. 

So,   wafte   may  be   committed  in  the   cutting  of   birches  in  Id.  ihid. 
Berkjhirey  becaufe  they  are  the  principal  trees  there  for  the  moft 
part. 

If  the  tenant  cut  down  timber- trees,  or  fuch  as  are  accounted  ilnil.53.a. 
timber,  as  is  aforefaid,  this  is  wafte  •,  and  if  he  fufFer  the  young 
germins  to  be  deftroyed,  this  is  deftrudlion.  So  it  is,  if  the  tenant 
cut  down  underwood,  (as  he  may  by  law,)  yet,  if  he  fulTer  the 
young  germins  to  be  deftroyed,  or,  if  he  ftub  up  the  fame,  this  is 
deftrudiion. 

If  a  lefl'ee  or  his  fervants  fufFer  a  wood  to  be  open,  by  which  iRoIl.Abpi 
beafts  enter  and  eat  the  germins,  though  they  grow  again,  yet  it  is  ^*5- 
wafte  i  for  after  fuch  eating  they  nevcir  will  be  great  trees,  but 
{hrubs. 

If  a  termor  cuts  down  underwood  of  hazel,  willows,  maple,  or  2  Roll.  Abr. 
oak,  which  is  feafonable,  it  is  not  wafte.  ^'7-  ifufu- 

ally  cut  and 
fold  -every  ten  years,  it  is  no  wafte  :  but  if  he  dig  them  up  by  the  roots,  or  fuffer  the  germins  to  be  bit- 
ten with  cattle  after  they  are  felled,  fo  as  they  will  not  giow  again,  the  fame  is  a  deftrufti^n  of  the  in. 
heritance,  and  wafte  lies  for  it.  And  mowing  the  (locks  with  a  wood  fcythe  is  a  malicious  wafte  •  and 
continual  mowing  and  biting  is  deftruition.     Godb.  210.  pi.  298.     Sir  John  Gage  v.  Smith. 

If  aflies  are  feafonable  wood  to  cut  from  ten  years  to  ten  years,  /</.  ibid. 
it  is  not  wafte  to  cut  them  down  for  houfe-bote. 

But,  if  the  afties  are  grofs  of  the  age  of  nine  years,  and  able  for  Id.  ibid. 
great  timber,  it  is  wafte  to  cut  them  down. 

If  oaks  are  feafonable,  and  have  been  ufed  to  be  cut  always  at  id.  ihid. 
the  age  of  twenty  years,  it  is  not  wafte  to  cut  them  down  at  fuch 
age,  or  under ;  for  in  fome  countries,  where  there  is  great  plenty, 
oaks  of  fuch  age  are  but  feafonable  wood. 

But   after  the  age  of  twenty  years,    oaks  cannot  be  faid  to  ij.  ihid. 
be  wood  feafonable,  and  therefore  it  (hall  be  wafte  to  cut  them 
down. 

Cutting    down  willows,  beech,  birch,  afp,  maple,  or  the  like,  ilnft.  53.8. 
ftanding  in  the  defence,  and  fafeguard  of  the  houfe,  is  dcftrudlion. 

If 


254  ^f  a:OaGe. 

If  there  be  a  quickfet  fence  of  white  thorn,   if  (he  tenant  (lub  ic 

up,  or  fufTer  it  to  be  deitroyed,  this  is  alfo  deftruclion.     And  for 

all  thefe  and  the  like  deftruttions,  an  a6lion  of  wafle  lieth. 

Godb.  4.  The  cutting  of  horn-beams,  hazels,  willows,  fallows,  though  of 

P*  ^'  forty  years  growth,  is   no  wafle,  becaufe  thefe  trees  would  never 

be  timber.  Per  Amende,  J. 
7Rep,  15.  If  the  lefTee  covenant,  that  he  will  leave  the  wood  at  the  end  of 
Engiefieid's  jj^g  jgj.j^  f,g  jj^.  found  it ;  if  the  leflee  cut  down  the  trees,  the 
5  Rep.  21.  leflbr  fliall  prefently  have  an  a6lion  of  covenant;  for  it  is  not 
Wayne's  poffible  for  him  to  leave  the  trees  at  the  end  of  tlie  term.  So  that 
•  the  impofTibility  of  performing  the  covenant  fhall  give  a  prefent 

atftion  on  a  future  covenant.     But  it  is  otherwife  in  the  cafe  of  a 
houfe  ;  for  there,  though  the  leflee  commit  wafte,  yet  he  may  re- 
pair the  wafte  done,  before  the  term  expires, 
ilnft.  53.b.        The  cuiting  of  trtes   \'i,\wS!C\^7)!o\t  for  houfe-hote,  hay-bote,  phugh- 

""''"'''  ,    bote,  and  fir  e-bote. 
RfpC.296.         '        -^ 

Br.  Wallc,  130.  Ey  the  common  law  the  leflee  /hall  have  them,  though  the  deed  does  not  exprefsit; 
but  if  he  !aka  v.ore  than  is  necejfjry,  he  {hall  be  puni(hed  in  wafte.  Br.  Wafle,  pi.  130.— —A  termor 
may  take  wood  for  them,  becaufe  they  belong  to  him  of  common  right.  F.  N.  B.  50.  (N)  And  ii'ij. 
in  the  new  notes  there  [i)  fays,  he  may  take  oak?,  elms,  afti,  (s'c.  tor  repairs  of  the  houfe,  and  under- 
wood, &c.  for  inclofu'.esar^d  firing.— —Covenant  by  leflor  that  leflee  (hall  have  houfe-bote,  hay-bote, 
an)  fire-bote,  without  committing  any  v.a(le,  on  pain  of  forfeiting  the  leafe,  is  no  more  than  v\hat  the 
law  appoints,  and  tbercfoie  ihtccmenanl  is  vain.      Cro.  E.  604.   pi.  18.   Arclidtactin  "v.  Jennor. 

If  \efftejuflijics,  in  wade  for  culling  oaks  for  fire-lore,  he  miiji  furmje  that  ibere  iias  no  irnder'wod 
vj.on  the  land :  fo,  it  feems,  where  he  takes  afli,  or  other  trees  which  are  timber.  Br.  Wafte,  pi.  89.-*- 
i\nd  by  the  beft  opinion,  cak  and  ojh  under  the  age  of  Jixteen  years,  may  be  cut  for  fire  bote. 
Ibid. 

Lejfee  for  Yfe  or  years,  by  the  common  law,  cannot  take  fuel  but  of  bvpus  and  fmall  -wood,  and  not  of 
timber-trees;  but,  if  ifjjhr  in  the  leaj'e  grants  fre-boie  cxprcjsly,  then,  if  leflee  cannot  have  fufficienc 
fuel  as  above,  &c.  he  may  take  great  trees.     3  Le.  i6.  Anon. 

ilnft.53.  h.  The  tenant  may  \.-A.t  ft/flcient  luood  to  repair  the  ivalls,  paJeSy 
In  an  aftion  y^^^^^j.^  /j^£^^fx,  and  ditches  as  he  found  them;  but  he  cannot  make 
cutting         new. 

trees,  the  defendant  juftifics,  fcff.  that  they  were  to  mak:  a  fence  tvith  pale  :  And  by  Hubardj  it  wss 
gooAftvithoutJhcviiug  that  the  fnce  --jjas  nude  of  pale.  Sec.  and  n'^w  in  decay.  Noy,  23.  Jenkins  v. 
Jenkins. 

I  inft.  53.         Cutting  dead  wood  is  no  wafte. 

"  Id.  ibid.  But  converting  trees  into  coals  for  fuel,  where  there  is  fufhcient 

dead  wood,  is  wafle. 

3.  What  fhall  be  deemed  Wafte,  in  digging  for  Gravel,  Mines,^<r. 

J  lnft.53.  b.  If  the  tenant  digs  for  gravel,  lime,  clay,  brick-earth,  or  ftone  hid. 
But  not  in  ji^e  ground,  or  for  mines  of  metal  or  coal,  or  the  like,  not  being 
ftr^eVara-     opcu  at  thc  time  of  the  leafe,  it  is  wafte. 

tion.     See  pojl,  5.   IFhatpaU  be  deemed  luajlc  with  rfpecl  to  h.ufes, 

jlnft.5f.  b.  If  a  man  hath  land  in  which  there  is  a  mine  of  coals,  or  the 
like,  and  maketh  a  leafe  of  the  land  (without  mentioning  any 
mines)  for  life  or  for  years,  the  leflee  for  fuch  mines  as  were  open 
at  the  time  of  the  leafe  made,  may  dig  and  take  the  profita 
thereof.  But  he  cannot  dig  for  any  new  mine  that  was  not 
open  at  the  time  of  the  leafe  made,  for  that  would  be  adjudged 
wafte. 

Likewjfe, 


Lilcswlfcjif  there  be  open  mines  in  the  land,  and  the  owner  IdMhy. 
leafe   it   to  another,  iviih  the  mines  in  it,  he  may  dig  in  the  open 
mines,  but  not  in  the  clofe  mines  :  but  otlierwife  it  would  be,  if 
there  was  not  any  open  mine  there  •,  for  then  the  leflee  might  dig 
for  mines,  otherwife  the  grant  would  take  no  effe£l:. 

If  a  leflee  digs  flate-ftone  out  of  the  land,  it  is  wafte.     And,        2Roii.Abr. 
...  8i6. 

Digging  for  ftones,  unlefs  in  an  ancient  quarry,  is  wafte,  though    Ow,  66. 
the  leflee  fill  it  up  again.  Moyie  v. 

^  ^  ^  _  Moyle. 

Likewife,  if  he  have  a  leafe  of  land,  in  v/hich  there  was  a  coal-  ^  R^p,  ,2. 
mine,  but  not  open  at  the  time  of  the  leafe ;  if  the  lefl^ee  open  it,  a.  b.  San- 
and  affignhis  intereft,  it  is  ftlU  wafte  in  the  affignee.     But,  where  <i"scafe. 
the  leafe  is  of  lands,  and  all  mines  in  it,  there,  the  lefl"ee  may  dig 
in  it. 

But,  if  leflee  of  land,  with  mines  of  coals,  iron,  and  ftone,  digs  2R0II.  Abr. 
of  the  coals,  iron,  and  ftones,  fo  much  as  is  necefl'ary  for  him  to  '^i^- 
ufe  without  felling,  it  is  not  wafte. 

If  a  lefl'ee  digs  the  earth,  and  carries  it  out  of  the  land,  a£tion  of  Id.  ihiL 
wafte  lies. 

Ifa  lefiee  digs  for  gravel  or  clay,  for  reparation  of  the  houfe,  not  i  Iiift.53.1). 
being  open  at  the  time  of  the  leafe,  it  is  not  wafte  ;  any  more  than 
the  cutting  of  trees  for  reparation. 

4.  What  fhall  be  deemed  Wafte  in  Gardens,  Orchards,  Fifti-Ponds, 
Dove-Houfes,  Parks,  ilfc. 

If  the  tenant  cut  down  or  deftroy  any  fruit-trees,  growing  in  the  i  Inft.  53.  a. 
garden  or  orchard,  it  is  wafte  :  but,  if  fuch  trees  grow  upon  any 
of  the  ground  which  the  tenant  holdeth  out  of  the  garden  or  or- 
chard, it  is  no  wafte. 

Breaking  a  hedge  alfo  is  not  wafte.  U.  ibid. 

Likewife,  deftru6lion  ol  faffron  beads  in  a  garden,  is  not  wafte.     Bi.  Wafte, 

pl.  143.  cites  10  H.  7.  c.  2. 

If  the  tenant  of  a  dove-houfe,  warren,  park,  vivary,  eftangues,  i  inft.  55.3. 

or  fuch  like,  takes  fo  many,  that  fo  much  ftore  is  not  left  as  he  ^°^'  ^'^P- 
found  at  the  time  of  the  demife,  it  is  w^afte. 

Likewife,  if  the  leflTee  of  a  pigeon-houfe  ftops  the  holes,  that  the  i  inft.  53.  a. 
pigeons  cannot  build,  it  is  wafte. 

So  likewife,  fuffering  the  pales  of  a  park  to  decay,  whereby  the  ^'-'-  '^'^• 
deer  are  difperfed,  is  wafte. 

Alfo,  if  the  lefl'ee  of  a  hop-ground  plough  it  up  and  fow  grain  Ow.  66. 

there,  it  is  wafte.  '  IJ!'-^  I^  ^• 

'  Moyle. 

The  breaking  of  a  zueare  is  wafte,  and  fo  of  the  banks  of  a  JIJIj-  Id.  ibid, 
pond,  fo  that  the  water  and  fifii  run  out.  , 

5.  What  {hall  be  deemed  Wafte  with  refpe£l  to  Houfes. 

Wafte   maybe  done  in  houfes,  by  pulling  them  down  or  pro-  ilnft.  53  a. 
ftrating  them,  or  by  fuffering  the  fame  to  be  uncovered,  whereby 
the  fpars  or  rafters,  planches  or  other   timber  of  the  houfe  are 
rotten. 

8  -  Default 


ts6  £)f  ^afte. 

2  Roll.  Abr.       Default  of  coverture  of  an  houfe  is  wafte,  though  the  timber  b« 

''5'  {landing. 

ilnft.  53a-       But,  if  the  houfe  be  uncovered,  when  the  tenant  cometh  in,  it 

is  no  wafte  in  the  tenant  to  fufFer  the  fame  to  fall  down, 
ilnft.  53  a.       Though  there  be  no  timber  growing  upon  the   ground,  yet  the 

tenant  at  his  peril  muft  keep  the  houfes  from  wafting. 
2  Rcil.  Abr.       If  a  leflee  rafes  the  houfe,  and  builds  a  new  houfe,  if  it  be  not 
815.    But,  f-Q  Jq„ct  and  wide  as  the  other,  ft  is  wafte. 

if  the  old  ^  ' 

houfe  falls  by  being  ruinous,  and  the  leflee  builds  a  new  one,  it  needs  not  be  fo  long  and  wide  as  the  old 

one.  Br.  Wafte,  pi.  93. 

iloft. S3. a.       So, if  he  rebuilds  it  more  large  that  It  was  before,  it  is  wafte; 

for  it  will  be  more  charge  for  the  leflbr  to  repair  it. 
iRoU.Abr.       But,  if  a  leflee  of  land  makes  a  new  houfe  upon  the  land  where 
'•5-  there  was  not  any  before,  this  is  not  wafte  ;  for  it  is  for  the  benefit 

of  the  leflTor.  But,  according  to  Lord  Coke, 
ilnft.  53.3.  If  the  tenant  build  a  new  houfe,  it  is  wafte  ;  and  if  he  fufler  it 
Lord  Coke  ^q  ^e  wafted,  it  is  a  new  wafte. — Yet,  if  the  houfe  be  proftrated  by 
here ^to' be  enemies  or  the  like  without  a  default  of  the  tenant,  or  were  ruin- 
wnderftood  ous  at  his  coming  in,  and  fall  down,  the  tenant  may  build  the 
©f  building  fame  again  with  fuch  materials  as  remain  and  with  the  other 
in  the  room  timber,  which  he  may  take  growing  on  the  ground  for  his  habita- 
of  one  of      tion  j  but  he  muft  not  make  the  houfe  larger  than  it  was. 

^bich  was 

Vtfore  on  the  premifes ;  and  thus  RoUe  and  he  may  be  reconciled.  ^ 

xlnft.s3.a.  If  the  houfe  be  uncovered  by  tempeft,  the  tenant  muft  in  con- 
venient time  repair  it. 

2  Roll.  Abr.       If  a  leflee  fling  down  a  wall  between  a  parlour  and  a  chamber, 

"*S'  by  which  he  makes  a  parlour  more  large,  it  is  wafte  ;  becaufe  it 

cannot  be  intended  for  the  benefit  of  the  leflbr,  nor  is  it  in  the 
power  of  the  leflee  to  tranfpofe  the  houfe. 

Bt.  Waftp,        So,  if  he  pull  down  a  partition  between  chamber  and  chamber, 

»43-  It  is  wafte*, — Or, 

«  Roll. Abr.       If  a  leflee  pull  down  a  hall  or  parlour,  and  make  a  ftable  of  it, 

**5-  it  is  wafte. 

Jd.  \bid.  If  a  leflTee  pull  down  a  garret  over  head,  and  make  it  all  one  and 

the  fame  thing,  it  is  wafte. 

U.ibid.  If  a  lefl~ee  permit  a  chamber yZ^r^  in  decafu  pro  defeBu  plutijlra- 

t'tonisyper  quod  grojfiwi  maheremium  devenit  putrtdumy  iff  camera  ilia 
itirpijjlma  l^  fxd'ijfima  devenity  a6tion  of  wafte  lies  for  it. 

Id.  ibid.  So,    if  a  leflee    permit  the  walls   to  be    in  decay  for  default 

of  daubing, /i^ry/W  maheremium  devenit  putridum,  action  of  wafte 
lies. 

Br.  Wafte,         27;^  hreaking  of  a  pale  or  of  a  wall  uncovered,  is  not  wafte. 

pi.  94.  a    J        J 

Id.  ibid.  But  the  breaking  of  a  nvall  covered  ivith  thatchy  and  of  a  pale  of 

timber  covered y  is  wafte. 

B^"b'^  h''*       ^ui^ni"g  the  houfe  by  negligence  or  mifchancc  is  wafte. 

6  Anne,  c.  31.  no  aftion  is  to  be  prof»cu£;d  againft  any  perfon  in  whofc  houfc  or  chamber  any  fire  acci- 
dentally begins. 

4  If 


If  the  tenant  do  or  fufler  watle  to  be  done  in  houfes,  yef,  If  he  1 11111.53.3. 
repair  them  before  any  adtlon  brought,  there  lieth  no  a£lion  of 
wafte  againft  him  :  but  he  cannot  plead,  qt/od  non  fecit  vajium,  but 
the  fpecial  matter* 

6.  Of  what  Things  annexed  to  the  Freehold  Wafte  may  be  com- 
mitted. 

The  removing  of  a  poft  In  t  houfe,  Is  wafte*    ,  42 1. 3. 6. 

°  '^  _  Of  pods, 

feff.  fixed  in  the  landj  and  not  to  the  walls  by  termor,  and  taken  oft'  within  his  term,  wafte  does  not 
lie,  for  the  houfe  is  not  impaired  by  it.  Ptr  Kingfmill,  J.  and  Grevill,  Seijt.  S}^od  non  mgatur.  Br» 
Wafte,  pi.  104. 

So,  the  removing  of  a  door.  Id.  UU. 

I  Inft.  SI- 
In  wafte  of  taking  away  doors,  the  leflec  pleaded,  that  he  erefted  them,  and  the  ceiirt  took  a  differenc* 
between  outer  doors  and  inner  doors.     Per  3  j .     Leflee  may  take  away  the  inner  doors  within  the  terin^ 
but  not  the  outer  doors.     Mo.  177.  pi.  315.     Cooke's  cafe,  alias  Cook  v.  Humphrey. 

So,  the  removing  of  a  window.  4a  E.  3.  6f. 

It  is  Wafte, 
though  the  glafs  window  be  glazed  by  the  tenant  hlmielf.     i  Inft.  53.  a. 

'the  digging  up  a  furnace  annexed  to  the  franktenement,  and  Br.  Wafte, 
felling  it,  is  wafte.  |l/«.^h 

annexed  by  the  tenant  himfelf.  i  Inft.  53.  a.  The  difference  is  between  a  furnace  fixed  to  the  middle 
Or  to  the  wall  of  the  houfe  ;  in  the  firft  cafe  the  leflee  make  take  it  away,  but  not  in  the  laft.  Per 
Dyer  and  Owen,  J.   Ow.  71.  in  cafe  of  Day  v.  Auftin. 

A  furnace  fixed  in  medio  domiii  is  but  a  chattel,  and  removeable  ;  but  otherwife,  if  fixed  to  the  walls* 
i'f/' Walmfley.  Said  to  have  been  agreed  in  Dyer's  time,  Cro.  E.  374.  in  cafe  of  Day  v.  Bifbich.  So 
of  dyer's  fat  fixed  to  the  walls,  adjudged  oot  removeable  on  an-  attachment.  Cro.  E.  374.  pi.  24. 
Day  V.  Bilbich. 

The  removing  of  a  bench  Is  wafte,  though  annexed  by  the  te-  Br.  Wafte, 
nant  himfelf.  p';  '^'^' 

ilnft.jj.a. 

If  wainfcbt  annexed  to  the  houfe  be  taken  away,  it  is  wafte.        i<i-  i^'^i- 

Though  an- 
nexed by  the  tenant  himfelf.  Id.  ihid.  If  fiied  to  a  wallj  it  is  wafle.  Per  Anderfon,  Cro.  E.  374. 
in  cafe  of  Day  v.  Bifbich.  Wainfcot  annexed  by  the  lefior  or  leiTee,  is  parcel  of  the  houfe,  and  whether 
ly  great  or  little  nails,  fcrews,  or  irons,  put  through  the  poft  or  walls  of  the  houfe,  is  al!  one  :  but,  if  by 
iny  v.'ay  whatever  it  be  fixed  to  the  poft  or  walls  of  the  houfe,  it  is  wafte  for  leflee  to  remove  thehi  j 
and  /hall  pafs  by  grant  of  the  houfe  in  the  fane  manner  as  the  cieling  and  plaftering,  4  Rep.  64.  cites 
it  as  refolved,  Mich.  41  &4a.  Eliz.  C.  B.  h\  the  whole  court,  in  cafe  of  Warner  v.  Fleetwood,  But 
/"e^- Dodderidge,  J.  Wainfcot  may  as  well  be  removed  by  a  leflee  as  arras  hangings.  Roll.  216.  in 
Bridgman's  cafe. 

Of  tables  dormant  and  fixed  In  the  land,  and  not  to  the  walls  by  Br.  Wafte, 
termor,  and  taken  off  within  his  term,  wafte  does  not  lie  ;  for  the  ^'u^'^' .  . 
houfe  is  not  impaired  by  it.  Per  Kingfnnil,  J.  and  Grevil,  Serjt.         ^jgnt  Led' 

cannot  be  removed,  and  if  they  are,  it  is  wafte.  Per  Anderfon,  C.  J.  Cro.  374.  pi,  24.  E.  in  cafe 
•f  Day  V.  BilBich. 

Beating  down  a  wooden  wall,  or  fufFerIng  a  brick  wall  to  fall.  Is  Dy.  108.  b. 
no  wafte,  unlefs  it  be  exprefsly  alleged,  that  the  walls  were  coped  p'-  S'-  Earl 

or  covered.  .  ^^  Bedford 

V.  Smith.     So  of  a  mtid  wall,  13  wafte.  Br.  Waft'e,  pi.  145^ 

If  wafte  be  afligned  in  pulling  up  a  plank  floor  and  mangers  of  Id.  ihii,  . 
Ji  ftnble,  plaintiff  muft  fticw  that  the  fame  were  fixed- 

VcJ..  Vll.  S  If 


25^  i3Df  maile* 


Mo.  lyg.  If  leiTee  cre£ls  a  partition,  he   cannot  break  it  down  without 

Cooke's        bein^f  liable  to  an  a£lion  of  wafte,  for  he  has  ioineti  it  to  the  frank- 
cafe.  '^  ■' 
tenement. 

Cro.  Eiiz.          Shelves  are  parcel  of  the  houfe,  and  not  to  be  taken  away  ;  and 

3*9-   Pyo'    though  it  is  not  fliewed  that  the  (lielves  were  fixed,  it  ought  to  be 

John/    '     intended  that  they  were  fixed.     Per  Cokcy  Ch.  J. 

zBulftr.  113. 

Id.  ibui.  Pavement  is  a  ftrufture,  for  they  ufe  lime  to  finifli  it. 

And  held, 

that   it  ^    within   the  intention  cf    the  covenant   for  repairing   edifices,  buildings,  and  it  it  quafi 

building. 

Ow.  43.  If  the   tenant   fuffers  tlic  groundfels  to  wafte  in   his  default 

Stickkborne  of  defence  or  removing  the  water  from  off  them,  or  of  dirt 
nian^^'j/b  °^'  ^^^^?,  or  Other  nuifance  which  lies  or  hangs  upon  them,  the  te- 
not  fcouring  nant  fliall  be  charged,  for  he  is  bound  to  keep  them  in  as  good  cafe 
a  ditch  or      ag  he  took  thtm. 

moat  the 

groundfels  of  the  houfe  are  putiified,  wafte  ihall  be  afiigned  in  domibm  pro  non  Jcourattdo.  Id.  ibid. 

[The    rule     which  feems  pretty    cleninly  eftabl  ilhed  by    the 
above  cafes,  that   whatever  is  annexed  to  the  freehold,  beco^iies 
part  of  it,  .and  cannot  be  removed  without  doing  wafte,  has  been 
relaxed  in  later  tunes,  upon  motives  of  publick  policy,  as  between 
two  defcriptions  of  perfons,  that  is,  landlord  and  tenant,  and  te- 
Ex  parte       nant  for  life  or  in  tail,  and  the  remainder^man  or  reverfioner.     As 
^Lk''*  -      between  landlord  and  tenant,  it  is  now  admitted,  that  the  latter 
Ld.  Dudley    may,  during  the  term,  take  away  all  fuch  chimney-pieces,  wainfcct, 
v.Ld.Ward,  {cf^^^  ^^d  all  fuch  things  neceffary  for  trade,  as  brewing  veffels, 
Bu?i.  n"p'  coppers,  fire-engines,  cyder-millr-,  idc.  as  he  has  himfelf  put  up  or 
34.  S.  P.      ereiled.     We   have  faid  during  the  term^  for  if  he  remove  them 
Poole's  cafe,  ^ffgfr  ile  term^  he  will  be  a  trefpaffer.     And  as  between  tenant  for 
Lawton^v.     ^^^^  ^"^  ^^  ^^^^>  ^"^  ^^^  remainder- man  or  reverfioner,  it  is  alfo  ad- 
Lawton,       mitted,   that   the    former  may  remove  fire  engines,  cyder- mills, 
3Atk.  13.     coppers,  ^c.  which  he  has  ere6ted,  and  therebv  not  only  enjoys 
the  profits  of  the  eftate,  but  likewife  carries  on  a  fpecies  of  trade. 
And  if  he  does  not  remove  them  in  his  lifetime,  they  go  to  his  per- 
fonal  reprefentatives.      But  as  between  heir  and  executor  the   old 
rule  of  law  feerns  ftill  to  hold  ;  for  though  in  an  aftion  of  trover 
by  an  executor  again  ft  an  heir  for  a  cyder-mill  tried  at  Worcejler 
before  Lord  C.  li.  Comynsy  his  Lordftiip  v/as  of  opinion,  that  it  was 
perfonal  eftate,  and  directed  the  jury  to  find  for  the  executor  ;  yet 
Lord   Mansfield  has    obferved,  that  that  cafe   in  all   probability- 
turned  upon  a  cuftom  :  and  that  where  no  circumftance  of  that 
Vide  3  Atk.  kind  arifes,  the  rule  flaall  ftili  hold  in  favour  of  the  heir,  feems 
16.  by  San-  fu|]y  eftabliflicd  by  the  decifion  of  the  Court  of  King's  Bench  in 
' '"   ^     Lawtoii  V.  Lawiony  Eajlcr  22  G.  3.] 

(D)    What  fhall  be  deemed  Wafte,  with  refped  to 
ecclefiaftical  Perlbns, 


r.  26S.  "XXT'ITH  refpe6t  to  ecclefiaftical  perfons,  it  has  been  held,  that 
iv,         VV    an  action  on  the  cafe  will  lie  for  dilapidations.    And, 


3  Ley. 
Jones  1 
Hill.  -  j^ 


It  has  been  faid  that  dilapidation  of  ecclefiaftical  places,  houfes,  3lnft  104, 
and  buildings,  is  a  good  caufe  of  deprivation. 

If  a  biOiop  cut  and  fell  the  trees  of  the  biOioprick,  for  this  J.^^^^'^P^g* 

wajfc,  a  prohibition  JJjall  be  granted^  commatuiing  him  to  ceaje  doing  y.\^o\^  of 
fuch  tuajle.     Refolved  in  parliaments                                                  Duih^ms  cafe. 

So,  if  a  parfon   or  vicar  wafte  the   trees  of  his   parfonage  or  J^I^^/^P; '^9* 

vicara^;e7a  prohibition  (hall  be  granted  ;  for  it  is  the  dowry  of  the  Jj^^    t^^ 

churcll.  patroa  may  have  the  prohibition* 

So,  if  a  prebendary  vi^afte  the  trees  of  his  prebend,  the  patron 
tnay  have  a  prohibition.  Between  AclLvid  and  Ativell,  prohibi- 
tion granted  by  the  Lord  Covefitry^  Lord  Keeper,  for  the  prebend 
of  Cat  ton  in  Devon. 

It  has  been  holden,  that  if  a  bi[hop,  parfon,  or  other  ecclefuifiical  Godb.  259," 
perfony  cut  down  trees   upon  the  lands,  unlefs  it  he  for  reparation  of  Pj|j|]^J|; 
their  ecclefiaftical  houfes,  and  do  or  fuffer  to  be  done  any  dilapi-  Bifhop's 
dations,   they  may  be  puniftied  for  the  fame  in    the   ecclefiaftical  cafe, 
court,  and  a  prohibition   will   not  lie  in    the  cafe ;  and  that   the 
fame  is  a  good  caufe  of  deprivation  of  them  of  theiif  ecclefiaftical 
livings  and  dignities.     But  yet  for  fuch  wafte  done,  they  may  be  alfo 
punifjed  by  the  common  law^  if  the  party  will  fue  there. 

On  a  motion  for  prohibition,  the  fuggeftion  appeared  to  be,  that  Lev.  107. 
the  parfon  had  digged  and  found  lead  mines  in  his  glebe  ^  and  had  felled  ^^[^"^^^-^ 
timber;  and  it  was  infifted  that  this  was  wafte,  and  prohibitable  cafe 
by  35  £.  I .  De  non  prof  emend'  arbores,  &c.  But  per  cur. — It  lies  not 
for  mines;  for  then  mines  in  glebe-land  can  never  be  opened. 

(E)  What  Wafte  fhall  be  deemed  excufable. 

■|T  may  be  obferved  in  general,  that  wafte  which  enfues  from  the  ilnft.sj.a. 
*-   a£l  of  God  is  excufable.     Thus, 

If  a  houfe  falls  by  tempeft,  the  tenant  (hall  be  excufed  in  a£lion  But,  'if  It  be 

of    wafte.  unentered  hy 

tempejt,  and 
fiand  there,  if  the  tenant  bai  jufficient  time  to  repair  it,  and  does  notj  the  lefTor,  if  the  leafe  be  made  on  con- 
dition of  re-entry  fot  wafte,  may  re-enrer,  but  not  immediately  upon  the  tempeft  ;  for  it  is  no  wafte  till 
fhe  tenant  fiifiers  it  to  be  fo  long  uniepaired,  that  the  timber  be  rotted  ;  per  Hull  ;   and   then  it  is  wafte. 

Br.  Conditions,  pi.  40 If  hejuffer  it  to  continue  unrepaired,  fo   that  at  lajl  the  houfe  is  cojl  down  by  i 

tempcjl,  it  is  walie.     Mo.  62.  pi.  173. 

Likewlfe,  if  a  houfe  be  abated  by  lightning,  or  thrown  down  by  Inft.  53.  a. 
a  great  wind,  it  is  not  wafte. 

So,  if  apple-trees  be  tern  up  by  a  great  wind,   if  letTce  after-  Br.  Wafte, 

wards  cut  them,  it  is  not  wafte.  P'"  39" 

If  the  banks  be  well  repaired  by  the  leffee,  and  the  water  not-  zRoil.Abr. 

withftanding  fubvert  them,   and  farround  his  meadow,  by  which  ^oH.b'.Tt. 

it  is  become  ruftiy,  it  is  not  wafte.  b.  Le(]':e  for 

years  covenanted,  upon  a  penalty  of  lo/.  to  repair  tie  banks  of  a  ri-ver.  They  were  afterwards  brken 
down  by  zfu.ldcn  outrageous  food.  Fiizherbert  and  .Shelly  held,  that  he-  is  excufed  the  penalty,  becaufe  it 
is  the  ad  of  God  ;  but  he  is  bound  by  his  covenant  to  repair  it,  which  he  muft  do  in  corvenient  time. 
Dy.  33.  a,  pi.  10,  II. 

It  banks  on  the  Ri-ver  Trent  are  unrepaired,  it  is  wafte ;  per  all  the  juftices ;  becaufe  the  Trent  is  not 
fo  violent,  but  that  the  leflee  by  his  policy  and  inHuftry  may  well  enough  prefeiv;  tiie  banks,  and  meke 
the  water  to  run  within  its  boujids ;  but  the  violence  of  the  fea  is  fuih,  that  it  canno:  be  leftrained  by 
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a.iv  policy,  and  therefore  It  is  no  wafte  \f  that  by  tempeftuoufncii  bieaks  th:  walls  and  furrounds  the 
i^rid.     Mo.  69.  pi,  187.      Griffith's  cafe. 

Fr.  Done,  The  leflor  cannot  give  trees  during  the  tenant's  leafe.     But,  if 

&c.  pi.  13.    he  grants  them  to  a  ftranger,  ami  commands  the  tenant  to  cut  and 

deliver  ihem,  who  does  it,  this  fluill  ^xcufe  him  in  an  adion  of 

wafte.     And   yet   the  tenant  was  not  bound  by  law  to  obey  and 

execute  this  command. 

(F)    What   Wafte   lliall  be   deemed  jiiRlfiable,    by 
reafon  of  the  Intereft  of  the  Party. 

Csf.  temp.  ^ENANT  in  tail  may  commit  wade  in  lioufcs  as  well  as  in  all 
'lalb.  16.  -■■  other  parts  of  the  eftate,  notwithllanding  r.ny  reftraint  to  the 
v'  ^EoiViIe.  ^^"'^rary,  and  no  inftancc  can  be  fliewii  where  a  tenant  in  tail  has 
•nd  ivs  been  reftrained  from  committing  wafte  by  injundliou  of  the  court 
i.,..ftipftid,  of  Chancerv. 

a.i  injunc-  ' 

:i-in  was  refufed,  in  Mr.  Saviile's  cafe  of  Yorkfliire,  wlio  being  an  infant,  and  tenant  in  tail  in  pofliffion, 
and  in  a  very  bad  ftate  of  health,  and  not  likely  to  live  to  full  age,  cut  down  by  his  guardian  a  g^eat 
roantity  of  timber,  juft  before  his  death,  to  a  very  greic  value;  the  remainder- man  applied  her«  tor  as 
i  j  inflion  to  reftraia  him,  but  could  not  prevail.     lliiJ. 

^Lc.  i;t.  If  i€tiant  in  tall  grants  all   his  eftate,  his  granies  is  difpunifh- 

''  "^3-  able  of  walle;  fo,   fuch   crantees    vrautee   is  alio   difpunifliable. 

Per  Clerks']. 

Lindswere  If  a  man  dtvifes  land  to  two  in  tail,  and  after  the  c«?  devifee  dies 

vrivento-:/.  quithout  ijjlie,  by  which  the  reverfion  in  fee  of  one  moiety  reverts  to 

the  heirsof  ^he  heir  of  the  donor,  but  the  other  devifee  is  tenant  for  life  of  the 

/ZiiV  t-x-o  whole,  and  after  he  comnii'ts  luajlei  a£lion  of  wade  lies  againll  him 

'',''V  .^'  by  the  heir  of  the  donor  for  the  oneww/V/i'. 

\/f}:c,  and  the  remainder  of  the  half  ;-ct/«-,'6-(/ to  the  doner.  He  brought  wraOeagainft  B.  of  houfes  and 
Ijnds  to  him  demifcd,  and  agreed  that  the  writ  was  good  :  b^Jt  it  was  quellionud,  if  the  cour.t  fnall  bs 
'.general,  or  of  a  half  only,  notwithila.nuing  that  botli  were  tenants  in  common  oi  the  retsifion. 
2 "Drown'.  I  33.     Mallet  V.  Mallet. 

n  Rep.  So.        But  aclion  of  wafle  does  not  lie  againd  tenant  in  tail  after  pc/Jl~ 

"    'f^*p**  ^''-'^y^  for  the  greatnefs  of  the  eftate  of  inheritance  which  was  oncej 

^»:h  tenant    ^"  ^^^"^  »  ^"^^  ^^^^s  ^s  fome  fay,  becaufe  the  eftate  was  not  within 

iball  not        thejtaiiite  nt  the  creation. 

iii'etli€ 

:rs.»sS'''.  which  hccuts.     4  Rep.  63.  Herlakendcn's  cafe.— —And  fuch  tenant  may  be  retrained  in 

.'ijiiitj'.  Sec  fop. 

iiT;ft.  28.b.  If  lands  are  given  to  the  hufband  and  wife,  nnd  to  the  heirs  of 
the  body  of  the  hufband,  the  remainder  to  the  hufband  and  wife< 
and  to  the  heirs  of  their  two  bodies  begotten  -,  and  the  hufband 
dies  without  iffue  ;  the  wife  fhall  not  be  tenant  in  tail  after  poffi- 
bility  -,  for  the  remainder  in  fpecial  tail  was  utterly  void,  for  that 
it  could  never  take  efre61:.  Fcr  fo  long  as  the  hulband  fliould  have 
jflue,  it  (hould  inherit  by  force  of  the  general  tail ;  aiid  if  the  huf- 
band die  without  iiTue,  then  the  fpecial  tail  cannot  take  efFefl,  inaf- 
much  as  the  iflue  which  fliould  inherit  in  fpecial  tail,  muft  be 
begotten  by  th?  hufband  j  andfo  the  general,  which  is  larger  and 

greater^ 


greatep,  hath  fruftrated  the  fpecial,  which  is  lefs  j  and  the  wife,  in 
that  cafe,  fhall  be  punifhed  for  wafte. 

It  has  been  agreed,  that  te^iatit  for  years  may  cut  wood;  but  it  Er.  Wafle, 
has  been  doubted,  if  tenant  at  ivill  may:  but  it  feems,  that  as  long  P';  ^'4 
as  tenant  at   will  is  not  countermanded  he  may  cut  feafonable  vvi^"cannut 

wood,  y^.  juftify  cutting  underwood,  without  licence,     Psr  Lltcleton.     Br.  Wafte,  pi.  13  i. 

Where  a  man  leafes  a  ivood,  which  conjrjls  only  of  great  trees,  the  Br.  Waftc, 
lelTee  cannot  cut  them.  p''  '^^' 

But  a  leflee  may  juftify  the  cutting  of  tires  for  reparation  of  Hobart's 

7      /•  Rep.  Cafe. 

^'"P'  296. 

1  Inft.  54.  b.  But  in  fuch  cafe  the  termor  fhall  fay  the  luagu  and Jalary  of  the  "workmen  cut  cf  hh  ott-. 
money,  and  not  cut  wood  to  fell  to  fay  the  wages-  Br.  Wafte,  p!.  112. — And  if  he  cuts  trees  fjr  repara- 
tions, andfuffm  tl'e  trees  to  lie  and  futrify,  it  is  wafte.     Br.  Wafte,  pi.  i  is. 

Neverthelefs,  if  leffee  cuts  trees  for  reparation,  and  fells  them,  and  i  Inft.  55.  b. 
after  buys  them  again,  and  employs  them  for  reparation,  it  is  waile  by 
the  fale. 

So,  if  leflee  cuts  trees,  and  fells  them  for  money,  though  with  the  Id.  ihid. 
money  he  repairs  the  houfe,  yet  it  is  wafte. 

As  to   the  cutting  of  timber  trees  for  repairs  by  leflee,  there  is  Mo.  23. 
no  difference  whether  the  Iffor  or  leffee  covenants  to  repair  the  houfes  ;  ^Jjo,"'    jf 
for  in  either  cafe  it  is  not  wafte,  if  leflee  cuts  them.  hfir  cow 

rants  to  repair  the  houfes,  and  dpes  not,  klFee  may  cu:  down  trees  for  the  repairing  of  the  houlss. 
Brownl.  240.   Anon. 

If  a  houfe  be  proflrated  by  enemies  cf  the  king,  or  fuch  like,  without  i  Inft.;'3.  a, 

default  of  the  leffee,  the  leflee   may  rebuild  it  with  the   fame    ma-  ~^!_fff^,^. 

terials  that  remain,  and  may  cut  other  timber  iipon  the  land  to  re-  cf  tke  kir.g, 

build  it,  but   he  muft  not   make  the  houfe  larger  than  it  was.  deftryya 

'  °  houfe,  vvaOe 

does  not  lie  j  but  contra,  if  it  be  hy  traircrous  fuljiHs  of  the  king.     Er.  Wafte,  pi .  15. 

So,  if  the  houfe  was  ruinous  at  the  tithe  cf  the  leaf,  and  fell  with-  p^"^\]  ''■ 
in  the  term,  this  is  not  wafte  in  the  tenant.  p1.'t3o. 

But  the  leflee  ftiall  not  cut  tre?s  to  make  a  new  hoife,  where  there  ^"'^"?'^ 
luas  not  any  at  the  time  of  the  Icafc.  206. 

So,  if  a  \Q^ce.fuffers  a  hcife  to  fall  fr  dfiult  of  covering,  which  Rr.  vvaSe, 
Is  wafte,  he  cannot  cut  trees  to  repair  the  houfe.  P  ■  ^9* 

And  in  general,  if  the  tenant fiffcr  the  hoifc  to  be  waflcd,  he  can-   i  Inft.  53.  t. 
not  juftify  the  felling  of  timber  to  repair  it.  fuchTafe* 

the  felling  of  uo^.bcr  to  rcp.iir  the  fame,  is  double  wafte.     lltd. 
If  a  houfe  be  ruinous  at  the  time  of  the  lenfe,  though  the  leffee  is  not   1  Inft-  M  ^ 

,  ,  -^    .      .  ,  -^  ■'.     .  "^  -*'  If  the  tenant 

pound  to  repair  it,  yet  he  tnay  cut  trees  to  repair  it.  cc-venjr.ts  to 

repair  fuch  ruinrui  houfe,  he  may  take  trees  furit.     Br.  W#e,  pi.  130.  cites  12  H.  b.  J, 

The  tenant  likewife  may  dig  for  gravel  or  clay  for  reparation  of  the  ilnft.53  'i.. 
'houfe.,  thou;zh  the  foil  was  not  open  when  the  tenant  came  in  ;  and 
.it  \%  jufli,{iable  as  well  as  the  cutting  of  trees. 
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Br.  Wade, 
pi.  67. 


So  with  regard  to  ajlable,  if  it  fall  without  default  of  the  lejfte  in 
the  time  of  the  If  for  ^  the  leflee  may  take  trees  i/i  the  time  of  the  heir  to 
make  a  newfab/e,  if  it  be  of  tiecejftty. 

But,  if  the  liable  falls  in  default  of  the  lejfeey  in  time  of  the 
leflbr,  he  cannot,  in  time  of  the  heir,  cut  trees  to  make  a  new 
ftable. 


Br.  Walle, 
pi.  67. 
llfue  was 
taken  whe- 
ther it  was  well  repaired  in  the  time  of  the  plaintifT  (the  heir)  and  fell  in  the  time  of  the  plaintiff,  in  de' 
fault  of  the  defendant. 


Cutting  ivocd  toburn,  ivhere  the  tetiatit  has  fu^cient  hedgewsod,  is 
walle. 

Where  lelTee  for  years  has  power  to  take  hedge-bote  by  affigii--' 
mentt  yet  he  may  take  it  without  aflignmeiit ;  for  the  affirmative 
does  not  take  away  the  power  which  the  law  gives  him. 

If  leffor  except  his  trees  in  his  leafe,  the  lelTee  fliall  not  have  fire- 
bote,  hay-bote,  irV.  which  he  fliould  have  other  wife  ;  and  the  pro- 
perty of  the  trees  is  in  the  leflbr  himfelf. 

cafe.      Up(jn  fi;ch  referva'ion,  wafte  will  not  lie  aeairtft  the  tenant  for  cuttin;;  trees,  becaufe  tliey  are  not 
parce:  of  the  thing  icafcd,  bui  ttelpals  lies,  in  fuchcale.     Dy.  19.  pi.  1:0. 


F.  N.B.  59. 
(M). 

Dy.  19.    pi. 
115.  Anon. 


4Le.  i6t. 
pi.  -.6  .. 
Sir  Richard 
lewkner  s 


Joy,  jg. 
M.cli  V. 
Inake  peace. 


Clayt  40. 
jH.  v9. 
forawl'aik- 
Icy,  Anon. 

Dy.56.  b. 
pi.  -,8. 
Waleverer 
V.  Spinke. 

Clavt.  47. 
pi.  81. 
coram  Berk- 
ley, Earl  of 
Peaibroke'o 
cafe. 


1  Lev.  171. 
Jenmie:  v. 
Couley, 

F.N  B.  59, 
(M). 

Hobart's 
RcD.C  296. 
Ld   Dircy  V 
A  ft  with. 
And  f-e 
Hutt.  19. 
"Where  the 
Cafe  i    more 
clearly  re- 
ported. 


Yft  it  has  been  faid,  that  lejfe  for  years,  the  trees  being  excepted, 
has  liberty  to  take  thsJhrcTjds  and  loppings  for  fire-bote  ;   but  if  he  . 
cuts  any  iresy  it  fliall  be  wrjie,  as  luellfor  the  lopping  as  for  the  body  of 
the  tree. 

If  a  tenant  that  has  fire-bote  to  hishoufe  in  another  man^s  land, 
cuts  wood  for  that  intent  to  take  his  bote-wood,  and  the  owner  of 
the  land  takes  it  aivay,  an  a£lion  of  trover  and  converfion  lies 
againfl;  him  by  the  tenant  of  the  land  who  hath  fucli  fire-bote. 

If  the  lefjbris  bound  in  a  bond  of  100  /.,  and  the  kffce  cuts  tiventy 
oaks,  and  Jells  them,  and  pays  the  obligee  for  his  leflbr,  yet  wade  lies 
againft  him  for  cutting  them  down,  though  the  money  was  ap- 
plied to  the  ufe  and  profit  of  tlie  leflbr. 

If  y^.  hath  common  of  eftovers  in  the  wood  of  B.  for  houfc- 
bote,  and  he  cuts  down  four  trees  for  that  purpofe,  and  in  the 
luorking  they  prove  unft  for  the  ufe,  as  for  pelts  of  a  houfe,  isfc^ 
A.  cannot  convert  this  timber  to  any  other  ufe,  Sec.  neither  can  he 
fell  and  buy  other  fit  wood  with  the  money  ;  and  he  cannot  en- 
large the  houfe  with  this  timber,  nor  board  the  fides  of  the  barn 
there  which  had  mud- walls  or  the  like  before. 

Where  a  rent  is  granted  in  fe,  with  a  provifo  to  enter  and  retain 
till  fatis fid  of  the  profits;  the  grantee,  upon  entry,  cannot  cut  trees 
or  do  walle.     P«- tliree  jullices. 
Cutting  dead  wood,  is  no  wafte. 

If  a  mnn  leafes  land  with  general  v;ords  of  all  tnines  of  coals, 
where  there  is  not  any  mine  of  coals  open  at  the  time  of  the  demife,  and 
after  the  Irffce  opens  a  mine,  he  cannot  juftify  the  cutting  of  timber  trees 
for  the  making  of  puncheons^  corfes,  rolls,  roll-fcoops,  and  other  utenfils  in 
and  about  the  faid  mine,  though  without  them  he  could  not  dig 
and  get  the  coals  out  of  the  mine  :  and  this  is  like  to  a  7ie'w  houfe 
built  after  the  demife,  for  the  reparation  of  which  he  cannot  take 
timber  upon  the  land  j  and  it  had  been  walle  to  open  it,  if  it  had 

not 


not  been  granted  by  exprefs  words :  And  it  was  fa'id  by  Hcbart,  that 
the  law  had  been  the  fame  if  the  mine  was  open  at  the  time  of 
the  demife. 

(G)  V/ho  may  bring  an  Aclion  of  AVafte. 

T)Y    13  Ediu.  1.  r.  22.  the  aFt'ion  of  ivajle  is  givcti  to  one  i£f7ant  in  (fl)Thefe 
^  com,non  againjl  another  (.).  ^^t.^ 

joint-tenants  as  tenants  in  common,  for  both  of  them  hold  in  communl ;  and  fo  do  old  books  and  records 
term  them  both.  But,  though  the  generality  of  thefe  words  do  extend  to  coparceners,  yet  in  good 
condrudlion  they  are  rot  within  the  purview  of  this  a£t,  b'caufe  they  were  compellable  to  make  parti- 
tion ;   for  this  att  extends  not  to  them  that  had  remedy  by  the  common  law. 

Where  there  are  tenants  in  common  for  life,  the  one  (hall  not  Br.  Wafte, 
have  trefpafs  of  trees  cut  againil  the  other,  but  Ihall  have  wafte  P'-79« 
pro  itidivifoy  though  they  are  only  tenants  for  term  of  life,  isfc; 
but  the  one  may  have  trefpafs  of  corn  cut  againil  the  other. 

If  one  coparcener  before  partition  makes  feoffment  to  another,   ^'  Rep- 49' 
and  one  of  them  does  v.^afte  in  the  trees,  wafte  lies.  cafe/"  * 

.  Likewife,  if  two  joinc-tenants  do  wafte,  and  after  the  one  en-  2RolI,Abr. 
ters  into  religion,   wafte  lies  againft  the  other  alone. 

By   the  20  Ed.  i.  Ji.  2.  an  action  of  luafle  is  maititainable  by  the  It  is  quef.  ^ 

heir  for  luafte  done  in  the  time  of  his  ance/hrs,  as  ueli  as  for  the  walh  -'""^l '  "^"^ 
J      ^ .      ,  .-'  .  •'  ''  •'  -^        IS  not  an  or- 

aotJe  in  his  own    time.  dinanceonly.    See  Maynard's  Ed.  2.231,273,274. 

This  a£tion  muft  be  brought  by  him  that  hath  the  immediate  jlnft53.b. 
eftate  and  inheritance  in  fee-(imple  or  fee-tail,  but  fometimes  an-  *^S'  ^• 
other  may  join  with  him. 

It  is  faid,  that  the  reverfion  muft  continue  in  the  fame  ftate   iinft.53.b. 
that  it  was  at  the  time  of  the  wafte  done,  and  not  granted  over ;  3S^- 
for  though  the  reverfioner  taketh  the  eftate  back  again,  the  aclion  g  ^o'  -Abr. 
is  gone,  becaufe  the  eftate  did  not  continue.     But  in  fome  fpe- 
cial  cafes  an  atlion  of  wafte  lliall  lie,  though  the  leflbr  had  no- 
thing in  the  reverfion  at  the  time  of  the  wafte  done ;  for  if  a 
bifliop  makes  a  leafe  for  life  or  years,  and  dies,  and  the  lefl'ee,  the 
fee  being  void,  doth  wafte,  the  fuccefibr  fliall  have  an  a£lion  of 
wafte.     This  is  allowed  upon  a  particular  reafon.      A  purchafer 
(hall   have  an  a£lion  of  wafte,  though  the  ftatute  of  20  Ed.  i. 
fpeaks  of  thofe  that  are  inheritors. 

A  tenant  for  life  cannot  have  this  a(flion,  but  a  parfon,  ^c.  i  In^-  34i' 
may  have  an  action  of  wafte,  and  the  writ  (hall  fay,  ad  exhcere-  ^'    ^      ' 
dationem  ecchfue,  for  it  is  the  dowry  of  the  church.      If  a  tenant   356.  a. 
doth  wafte,  and  he  in  reverfion  dieth,  the  heir  ftiall  not  have  an 
a£lion  of  wafte,  for  wafte  done  in  the  life  of  his  anceftor  :  for 
he  cannot  fay  that  the  wafte  was  done  to  his  difinherifon  ;  neither 
fliall  a  biftiop,  mafter  of  an  hofpital,  parfon,  ^c.  have  an  a6lion 
of  wafte  done  in  the  time  of  their  predeceflbrs. 

If  a  leafe  is  made  to  A.  for  life,  the  remainder  to  B.  for  life,  re-  5  Rep.  67. 
mainder  to  C.  in  fee  ;  no  adion  of  wafte  lieth  againft  the  firft  "7-  ^  ^"^* 
leffee  during  the  eftate  in  the  mefne  remainder  (/>),  for  then  his  [(i)  But  in 
eftate  would  be  deftroyed.     Otherwife,  if  B,  had  a  mefne  re-  fuch  cafe 

S  4  mainder  """  "^ 
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equity  would  malnclcr  for  years,  for  that  would  be  no  impediment,  the  recovery 
interpofe  by    ^q,.  -deflroyine  the  term  of  years. 

injunction  jo  j 

to  prefent   waftc.     Perrot  v.  Perrot,  3  Atk.  94.      Robinfon  v.  Litton,  Id.  210.  Farrant  v.  Lovell, 

I  Inft.  285.       If  leflee  for  years  committeth  wade,  and  the  years  expire,  yet 

-  i~ft^'%    the  leflbr  (hall  have  an  adlion  of  wafte  for  the  treble  damages, 

5  Rep*  119!  tliouj^h  he  cannot  recover  the  place  wafted  :  but,  if  the  leflbr  ac- 

xCro.  6j8.    cepteth  of  a  fuvrender  of  a  leafe  after  the  wafte  done,  he  fliall 

not  have  his  a£Hon  of  wafte.     It  is  faid,  that  if  a  tenant  repairs 

before    asflion  brought,  he  in  reverfion  cannot  have  an  action 

of  wafte  ;  but  he  cannot  plead  that  he  did  no  wafte,  therefore 

he  muft  plead  the  fpecial  matter. 

And  fo  U  is       Likewifc,  by  1 1  if.  6.  c.  5.  where  tenants  for  life,   or  for  an- 

affignt«;      of^^^r's  life,  or  for  years,  grant  over  their  eftates,  and  take  the 

the  aflion      profits  to  their  own  ufe,  and  commit  wafte,  they  in  veverfiou 

lies  againft    may  have  an  a6lion  of  wafte  aeainft  them. 

him  that  '  ° 

takes  the  profits ;  but  this  is  by  the  ftatute  of  1 1  H.  6.  c.  5.    For  in  that  cafe  the  pernor  of  the  profits 

did  not  liold  the  land,     a  Inft.  302. 

If  tenant  fcr  life  or y-ari  doei  loajie,  and  grants  c-ver  his  eftate,  the  writ  lies  3gainft  him  who  did  the 
wafte,  and  not  againft  the  grantee,  F.  N.  B.  56.  (A). — But,  if  the  wafte  be  done  after  the  alienation 
made,  then  it  lies  againft  the  tenant.    F.  N.  B.  60.  (L)  ;  but  fays,  tamen  qu^re. 

5  Rep.  77.         He  in  the  remainder  as  well  as  the  reverfioner  may  bring  this 

Vaget'scafe.  a£j;ion,  and  every  aflignee  of  the  firft  leflee,  mediate  or  immediate, 
a  Inft.  302.   .       .7-     ..u-      A 
•*       IS  withm  this  att. 

(H)    Againft  whom  the  Adion  of  Wafte  may  be; 

brought. 

J  Inft.  54.  a.  TT  has  been  faid,  that  there  are  five  writs  of  wafte,  two  at  the 

a  Inft.  145.   J    common  law,  as  for  wafte  done  by  tenant  in  dower,  or  by 

10c.'  ^°'*      guardian  j  three  by  ftatute,  as  againft  tenant  for  life,  tenant  for 

years,  and  tenant  by  the  curtefy.     It  has  been  faid,  however,  that 

tenant  by  the  curtefy  was  punifliable  for  wafte  by  the  common 

law,  for  that  the  law  created   his  eftate  as  well  as  that  of  the 

tenant  in  dower,  and  therefore  the  law  gives  like  remedy  againft 

them.     But  on  this  fubje£l  the  authorities  in  the  books  are  very 

contradi£lory,  as  the  reader  will  perceive  by  attending  to  the  note 

fubjoined  to  the  following  claufe  of — 

No aftion  of       '^rhc JlniuU  0/" Gloucefter,  6  E.  i.  cap.  5.  which  ena£ls,  that  a 

v/afte/jy        man  f rem  henceforth  Jljall  have  a  [a)  writ  of  luajle  in  the  Chancery 

pZte'tf      "^"'"11^  (^)  hitnthat  {c)  holds  by  law  £/" England. 

Gloucefter,  but  agsirfi  tenant  in  doiver  and  guardian,  and  ty  thejiatutey  aFt':on  of  wafte  is  given  againj}  tenant 

hy  the  curtef,',for  term  of  life,  and  tenant  for  term  of  years.      Br.  Wafte,  pi.  68. Lord  Coke  fays,  a 

reaion  is  required,  (that  feeing  as  well  the  eftate  of  the  tenant  by  the  curtefy,  as  the  tenant  in  dotver  are 
created  by  adt  in  law,)  wherefore  the  prohibition  of  watte  did  not  lie  as  well  againft  the  tenant  by  curtefy 
as  the  tenant  in  dower,  at  the  common  law  ;  and  the  reafon  he  alligns  Is  this,  f^r  that  by  baaiing  iffue  the 
fialt  of  the  tenar.t  hy  the  curtejy  is  originally  created,  and  yet  after  that  be  foall  do  homage  alone  in  the 
life  of  his  wife,  which  proves  a  larger  cftjte ;  and  feeing  that  at  the  creation  of  his  eftate  he  might  do 
wafte,  the  prohibition  >:'f  wafte  lay  not  againft  him  after  his  wife's  deceafe  ;  but  in  the  cafe  of  tenant 

in  dower,  ft>e  is  puniihibleof  wafte  at  tBe  firft  creation  of  her  eftate,  2  Inft.  14.C. But  2  Inft.  299. 

fayo,  that  at  the  common  law,  wafte  was  puni(hable  in  three  perfons,  ['viz.)  tenant  in  uower,  tenant  by  tl.p 
turtefy,  and  the  guatdiin,  but  not  againft  tenant  fgr  life,  or  tenant  for  years :  aad  the  reafon  of  the  di- 

■ycrfity 
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fetfity  was,  for  that  the  law  created  their  eftates  and  Intereft  ;  and  therefore  the  law  gave  remedy  againd 
jhem,  but  tenant  for  life  and  for  years  came  in  by  demife  and  leafe  of  the  owner  of  the  land,  (9'c.,  and 
therefore  he  might  in  his  demlie  provide  againlt  the  d'jing  of  wafle  by  his  lelTcc  j  and  if  he  did  not,  ic 
was  his  negligence  and  default. 

(a)  Neither  this  ad,  nor  the  ftatute  o(  Markbi'ulgc,  doth  create  neio  k'wd  of  luafles,  hut  gives  new 
remedies  for  old  waftes  j  and  what  is  vvaltc  and  what  not,  muft  be  determined  by  the  common  law. 
2  Inft,  300,  30Jt 

[L)  If  two  i.rtjcintti'tiawts  for  years  or  fi'r  life,  and  one  of  them  docs  wafle,  this  is  the  wafte  of  them 
both  as  CO  th;  place  wafted,  notwithftandii  *  the  words  of  the  aft  are  (him  tha:  holds).     2  Inft.  302. 

ic)  Here  tenant  by  the  curtefv  is  named  for  two  caufcs.  i/?,  For  that  albeit  the  common  opinion 
wai  that  an  aiSlion  of  waHe  did  lie  againrt  him,  yet  fome  doubted  of  the  fame  in  refpedt  to  this  word 
[tenet)  in  the  writ,  for  that  the  tcr»nt  by  the  curtefy  did  not  hold  of  the  heir,  but  of  the  loid  para- 
mount ;  a/id  after  this  a£t,  the  writ  of  wafte  grounded  thereupon  doth  recite  this  ftatute.  ■zdly.  For  that 
greater  penalties  were  inflided  by  this  zSi.  than  were  at  the  Common  l»w.  2  Inft.  301. 

Or  {d)  otherivife  for  term  of  Ife,  or  for  term  of  years,  or  a  tvoman  [d)  A  leflTec 
(e)  in  dower.  "  f^  ^'"  T" 

^  '  Ujs,  or  for 

another  man's  life,  is  within  the  words  and  meaning  of  this  law,  and  in  this  point  this  aift  introduces  that 
which  was  not  at  the  common  Jaw.  2  Inft.  301.  [In  this  point,  with  deference  to  the  high  autho- 
rity of  Lord  Cok--,  the  aft  does  not  intioduce  that  which  was  not  at  the  common  law  ;  for  tenant  for 
life  was  punishable  for  wafte  at  common  law,  as  may  be  feen  in  Brafton,  lib.  4.  c.  18.] 

If  feme  Uffee  for  Ifc  takes  hufband,  the  hujband  does  ivafie,  the  ivife  d;cs,  the  hiijhand  Jhall  not  bt  pu~ 
wfhtd  by  this  law  ;  for  the  words  of  this  aft  be  (a  man  that  holds,  Gff.  for  life)  and  the  hulban^ 
held  not  for  life  ;  for  he  was  feifed  but  in  right  of  his  wife,  and  the  eftate  was  in  his  wife.  2  Inft.  301. 

He  that  hath  an  efiatefor  Ife  by  conveyance  at  comm-jii  laiv,  or  by  imitation  of  uje,  is  a  tenant  withia 
the  ftatute.     2  Inft.  30Z. 

Tenants ybr^farj  of  a  moiety,  3d  or  Ath  part,  pro  indivifo,  are  within  this  aft  ;  and  fo  it  is  of  a  te- 
nant by  the   urtcjy,  or  other  tenantybr  Ife  of  a  moiciy.  Sec.    2  Inft.  302, 

(<r)  This  is  to  be  underftood  of  all  the  five  kinds  of  dowers  whereof  Littleton  fpeaks,  -viz.  dower  ai 
common  laio,  dower  by  the  ctijiom,  dower  ad  ojiium  ecchftit,  dower  ex  affirfu  patris,  and  dower  de  lapluis 
heale  ;   and  againft  all  thefe  the  aftion  of  wafte  did  he  at  the  common  law.    2  Inft.  303. 

If  tenant  in  do'wer  \it  of  t.  manor ^  and  a  copyholder  thereof  commits  luafie,  an  aftion  of  wafte  lies  agajaft 
tenant  in  dower.     2  Inft.  303. 

A£lion  of  wafte  lies  agalnfl  an  occupa?it  for  life,  becaufe  he  has  6Rep.  37.I1. 
the  eftate  of  the  leflee  for  life,  and  holds  for  life,  as  the  flatute  ^"^  ^"'', 

'  'J  Chapter  of 

mentions.  Worcefter. 

If  lejfee  for  Ife  be  attainted  of  ireafon^  by  which  the  leafe  is  for-  2  Roll.  Abry-- 

feited  to  the  king^  who  grants  it  over  to  J.  S.,  and  be  afterwards  do  '^'^^' 
wafe^  though  he  come  in  en  le  pofy  yet  a6lion  of  wafte  lies  againft 
him. 

So  if  a  man  dijfeife  the  tenant  for  Ife,  and  do  wafle,   y£t  aftion  Br.  Wafte, 

of  ivajle  lies  agalnjl  the  tenant  for  term  of  Ife  ;   for  he  may  have  his  P'*  ^T>^' 
■retnedy  over  againfl  the  diffeifor. 

Likewife,  if  an  eftate  be  made  to  A.  and  his  heirs,  during  the  i  Inft.  54.*. 

life  of^.,  A.  die,  the  heir  of  A.  fJjall  be  punifjed  in  an  aftion  of  ^^^* 
wafte. 

But  an  aftion  of  wafte  does  not  lie  againft  tenant  by  ftatute  tner-  6  Rep.  37, 

chant,  elegit,  or  flaple,  becaufe  it  is  not  an  eftate  for  life  or  years,  D""a"d 

and  the  ftatute  mentions  thofe  who  hold  in  any  manner  for  life  worcefter. 

or  years.     Contra  Fiizh.  Na.  58.  H.  and  there  faid,  that  in  the  F.N.B.  55. 

regifter  is  a  writ  againft  him.  ^l^^'  ^"*^  '"* 

"  "^  the  lie* 

notes  there  (a)  cites  71  E.  3.  26.  thif.  a  fcire  facias  v/as  brought  againft  a  tenant  by  elegit,  wno  had  cut 
trees,  to  fay  the  rcfiduc  of  the  money  to  cnjiucr  for  the  trees  cut,  and  for  the  p!aint;ft  to  have  hit  land 
again  ;  per  curiam.     By  the  ftitutc  agsinft  cutting  trees  this  is  in  the  nature  of  a  tref^afi,  and  lies  not  in 

account,  nor  is  he  puniftiable  in  wafte,    but  in  an  eBlm  an  the  cafe. Wafte  lies  not  agjinft  tenant  by 

tli£:t,  but  writ  of  ac:iunt.     Sr.  Wafte,  pi.  78. 

Some 
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fitzh.  Na.  Some  books  give  the  reafon  cf  it  to  be,  becaufe  the  conufor,  if  lie 
58.  b.  (H).  commits  walle,  may  have  a  venire  facias  ad  computafidum^  and  the 
If  fuch  te-    ^^^^  ^^^jj  ^^  j-ecovered  in  the  debt. 

i]3nL  cu*  s 

timber  u  Jlnhs  the  debt,  and  the  conufor  m  =  y  have  Jc'ire  fucLn  ad  cotnfutandum,  3  Mod.  93  Arg.  in  the 

cafe  of  ibe  major  and  commoiial'.y  ot"  Norwith  v.  Johnlon, 

2  Inft,  303.  If  a  man  makes  a  leafe  for  j'^ar/j-and  puts  out  the  leffee,  and  makes 
a  leafe  for  life^  and  the  leffee  for  years  enters  upon  the  leffee  for  Hfe^  and 
does  ivajle^  the  leflee  for  Hfe  fhali  not  be  punilhed  for  it. 

Erownl.  If  leffee  for  years  makes  a  leafe  of  one  moiety  to  A.,  and  of  the 

ajS.  Anon.  ^/^^^^  moidy  to  B.,  and  A.  does  waile  ;  the  aclicn  fliall  be  againft 
both  \  for  the  wade  of  the  one  is  the  wade  of  the  other. 

Er.  Wafte,         An  a£lion  of  wafte  lies  againft  a  devifee,  and  the  writ  may  fup- 

pl  131-         pofe  it  ex  legatione,  for  it  is  within  the  equity  of  theflatute. 

1  Inft.  54.  No  a£\ion  of  wafte  lies  againft  guardian  in  forage y  but  an  account 

S.  P.  cortra    Qf  trefpafs. 

F.N.B.  59.  ... 

(E)  and  z  In(t.  135-  fays,  the  heir  within  age  ftiall  bavs  an   aiflion  of  wafte  againft  the  g'lardian  in  fo- 

cage. But  F-  N.  B.  59.  (E),  in  the  new  notes  t.'^iere  (</),  it  isfaid,  that  ri?  bar  in  this  cale  ftuU  have 

account  or  tiefpaCs,  but  not  wafte. And  ikhi.  (A),  in  the  new  notes  there  [d)  ;  Note,  wafte  does  not 

lie  againft  th?  guardim  in  fuca^e,  but  on!y  account  or  trefpafs,  according  to  the  nature  of  the  wafte,  and 
4ays  it  was'adjudijed  16  E.  5. 

if  guardian  in  Jocage  in  right  cf  hh  il if e  d'^ei  wafte,  the  writ  lliail  be  againft  the  hufband  only. 
Brovvnl.  239. 

Litt.  fe«.  If  an  eftate  of  lands  be  made  to  baron  and  feme,  to  hold   to 

3^^'  them  during  the  coverture,  i^c,  if  they  wafte,  the  feoffor  fhall 

have  writ  of  wafte  aiiainft  them, 
a  Roll.  Abr.        li  feme  leffee  for  life  marries^  and  the  hufband  does  nvafle,  a6lion 
^^7'  lies  againft  both. 

Jd.  ibid.  Andy  if  in  the  above  cafe,  the  hufband  dtesy  adlion  of  wafte 

lies  againft  the  feme  for  the  wafte  he  committed. 
Jd.  ibid.  But,  if  tenant  in  dower  marries,  and  the  hi/Jland  does  ivafle,  and 

diesy  the  feme  (hall  not  be  puniftied  for  this. 
Jd.  ibid.  Likevvife,  if  haron  and  feme  are  lefccs  for  lifey  and  baron  does 

1  Inft.  54.  ^aflcy  and  dieSy  the  feme  fliall  be  puniflied  in  wafte,  if  fl^e  agrees 
pl.  4.a. io  the  eftate. 

Though  there  have  been  variety  of  opinions  in  our  books.  She  fhall  be  punifhed  for  the  wafte  done  by 
ier  hufbind  in  like  manner  as  if  a  ftranrer  had  cone  it  j  and  after  the  death  of  hei  hufband  flie  is  in 
from  iheleflbr.     2  Inft.  303. 

The  feme  flia.l  not  be  puniftied  for  this  wafte;  fer  H^inke.  Br.  Vv'af^e,  p).  5?.  Br.  Wafte,  pi.  13*?. 
/avs,  that  wafte  does  not  lie  aga'nft  the  feme.  Em  lays,  quare.  If  ihis  be  not  ihe  wafte  of  both  ;  and 
fays,  ftj  fee  where  there  is  foily  in  the  fe-ne,  and  wheie  not.  \_^arey  If  tins  does  Bot  mean  by  her 
•gieeing  tj  the  eftate  after  the  baron's  dea,h  J 

2  Roll.  Abr.       Buty  iffhe  waives  the  eftate,  flie  fhall  not  be  charged. 
827. 

Jd.  ibid.  So  Upon  leafe  for  years  made  to  the  baron  and  feme,  wafte  lies 

againft  both.     And, 
'  Jd.  ibid.  If  baron  and  feme  are  Joint  lefties  for  years,  and  baron  does  ivaflcy 

and  dies,  adtion  of  wafte  lies  for  this  againft  the  feme. 
Ji.  ihid.  Upon  leafeyor  life  to  baron  and  feme,  wafte  lies  againft  both. 

Jd.  ibid.  Likewife,  [{feme  commits  ivafte  and  then  marriesy  the  a6llcn  fliall 

And  the        j^g  brought  againft  both. 

writ  may  be  00 

quod  Jccerunt  "vaf.um,  or  quod  uxar,  dumfc'jfuii,  fecit  vtifiuvt,     Br,  Wafte,  pli  55. 


if  baron ^  feifeJ  for  life  of  his  ivife  in  right  of  his  nvife^  does  wnfcy   j  inft.  54. 
arut  after  tht  feme  dies,  no  ailion  of  vvalte  lies  againfb  the  baron  sRep-ysb. 
in  the  tentdt,  becaitfe  he  was  feifed  only  in  rielit  of  his  wife,  and  ^^  °  ^«a/!er 

'  .  .  JO  ^  tot.  cur. 

the  frankcenement  was  ui  the  feme.  Clifton's 

cafe,  that  the  writ  does  not  lie  ;  and  the  reporter  fays,     Nota  reader,  This  judj^ment  given  upon  con- 
iideration  of  the  ftatute  of  Glcuccrter,  and  of  opinions  obiter  In   jo  H.  6.  11  Gf  12.    by  Strange  and 

Cottefmoi.c. S.  (;.  cited  by  Tieby,  Ch.  J.  Lutw.   674.     Baron  v.  Berkley  ;  and  faid  the  teafon  is. 

l)ecaufe  it  cannat  be  faid  that  the  baton  tentih  ex  oiinij[ione,  eccordir^g  to  the  words  of  the  ftatute. 

But,  if  h^ron,  pojfejfd  for  years  in  right  of  the  feme,  does  wafte,   i  Inft.'54. 
and  after  the  feme   dies,  ai^ion  of  wafte  lies  againi'c   the  baron, 
becaufe  the  lav/  gives  the  term  io  him. 

yf.  made  2.  feoffment  in  fee  to  the  tfe  of  himfef  and  his  ivife^  and  Godb.  4,'5. 
to  his  heirs:  there  were  undernvoods  on  the  lands,  which  were  F'-^^Anon. 
tifnally  cut  at  2 1  years  growth  :  ^.  fuffered  them  to  gronv  25  yenrsj 
and  then  died.  Per  tot,  cur. — 'IlYixs  ihall  bind  the  wife  j  for  where 
the  law  limits  a  time  for  tenant  for  life  to  fell  underwood,  if  it 
be  not  felled  in  that  time,  it  fiiall  not  be  felled  by  a  tenant  for 
life  afterwards,  but  it  fhall  be  wafts. 

Le fee  for  years  of  lands  bought  trees  luith  liberty  to  cut  them  doiun  Ow.  49, 
avithin  80  years  :  afterwards  the  lefee  bought  the  inheritance,  and  Anoa. 
devifed  ta  his  ivife  for  life,  remainder  to  the  plaiiitijf  in  fee,  and  made 
his  luife  executrix,  and  died  :  fhe  cut  down  the  trees  :  adjudged, 
that  an  action  was  maintainable ;  for  though  the  trees  were  once 
chattels  in  the  icflee,  yet  by  purchaiing  the  inheritance  they  are 
»orain  united  to  fhe  land. 

If  the  king  commits  the  ivardfhip  of  the  heir  in  ward  unto  an-  F.N.  B.  59. 
other,  and  the  committee  does  luafle,  then,  upon  a  furmife  made  l^)* 
thereof  in  Chancery,  the  king  fhall  fend  a  writ  unto  the  efcheator 
to  go  to   the  land  and  fee  if  wafte  be  done,  and  to  certify  the 
king  thereof  in  the  Chancery. 

If  efcheators  commit  wafte  in  latids  which  they  hive  in  their  U.  ih\d. 
hands  in  cuflody,  the  heir  within  age,  or  of  full  age,  (hall  have 
an  a£lion  of  wafte,  and  fhall  recover  treble  damages  againfl  them, 
and  they  fhall  fuffer  imprifonment  two  years  at  the  leaft,  at  the 
king's  pleafure.  And  fo  if  efcheators  commit  luafle  in  other  landsy 
fefed  into  the  king's  hands  by  inquefl  of  o^tce. 

And  efcheators,  or  other  guardians  of  lands,  in  the  vacation  of  Id.  ihld. 
the  temporalties  of  bifliopricks ,   iliall  do  no  wafte,  ks'c. 

Pending  a  quare  impedit,  if  the  incumbent  cuts  trees  upon  the  ^°^-  3^* 
glebe,  and  upon  the  lands  of  copyholders  of  a  manor,  parcel  of  '^^ixux^^. 
the  re£tory,  a  prohibition  lies.  Kent. 

A  prohibition  is  awardable  againfl  any  one  vjho  luajles  the  houfes  Mo.  917. 
of  the  par/on  incumbent,  or  cuts  the  trees,  or  does  any  wafle.  Agreed  \'  \'^°}' 
by  all  the  juftices.  cafe.    The 

prohibition  of  ivajle  was  abrogated,  and  the  aBiov  nf  wajle framed  upon  the  adl  of  Weftm.  2.  (c.  14.)  as 
in  the  regiiier  appears.     2  Inft.  146. 

If  tenant  by  the  curtefy,  or  other  tenant  for  life,  make  a  leafefor  2  inft.  302. 
years,  and  he  in  the  reverfion  confirm  it,  and  tenant  by  the  curtefy 
die,  an  action  of  wafte  lies  againft  the  leflee. 

But,  if  tenant  by  the  curtefy  grant  over  his  eftate,  and  the  i  inl-  54* 
grantee  commit  wafte,  the  a(^ioa  of  wafte  ought  to  be  brought  \f'^^.^\  p 

agamlt 
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a  Inft.  301.  againfl  the  tenant  by  the  curtefy  by  the  heir,  and  thereby  he  (hall 
recover  the  land  againft  the  afllgnec,  for  the  privity,  which  is  be- 
tween the  heir  and  the  tenant  by  the  curtefy. 

-Roll.  Abr.       So,  if  tenant  in  doivtr  grant  over  her  eftate,  and  after  the  grantee 

Xs8.  ainft.  commit  wade,  yet  an  action  of  waftc  lies  aguinft  the  tenant  in 

s^piTRep.  dower,  for  the  privity  between  them. 

av  b.  in  Walker's  call".  The  realon  wherefore,  at  the  common  law,  the  afllon  of  waftc  did  lie  againfl; 
the  tenant  in  dower,  or  tenant  by  tlie  curtsfv,  albeit  th;y  had  alilgned  over  their  eftate?,  wa?,  bnaufe  ti» 
*fiicii  tf  luajlc,  hy  the  ccmrr.on  !aiv,  lay  jga'w.ji  tie  ajjigiu-e  for  luufie  done  after  the  aU'igrment  j  therefore 
the  aftion  of  neceflity  did,  for  fuch  walle,  (afcer  the  alfignment,)  lie  aga^nft  the  tenant  by  the  cuitefy, 
cr  tenant  in  dower.    2  Inft-  300. 

And  it  lies  againft  her,  and  not  againft  the  grantee,  for  the  grantee  cannot  be  tenant  in  dower  ;  and 
tiKjirmaticn  hy  the  bar  to  the  tenant  in  doiver  is  no  bar  in  this  a£lion  ;  becaufc  it  Ihall  not  change  her  eftate. 
Br.  Wa3e,  pi.  76. 

Where  the  buJbanJ  le-vkd  a  fine,  and  took  back  an  ejlale  far  life,  remainder  to  his  fan  in  tail,  and  died  \ 
ttnd  the  fin  enJiivcd  the  mother,  zubo  ajfigned  c-vcr  the  eft.ite  ;  it  was  neverrhelefs  adjudged,  that  walte 
Jay  againft  her  as  tenant  in  dower.     F.  N.  B.  55.  (E),  in  the  new  notes  theie  [a).         ^ 

3  Inft. 54—  But,  If  tenant  by  the  curtefy,  or  tenant  in  dower,  grant  over 
S.P.  3  Rep.  their  eftate,  and  grantee  do  wafte,  and  the  heir,  cither  before  or 
\Valker'«  after  the  afTignment,  grant  the  reverfion  over,  the  ftranger^ii// 
cafe. —  have  a£lion  of  ivajie  againj}  the  afjignce,  becaufe  the  privity  is  de- 
F^N.B.S6.    ft,„yed. 

For  one  cannot  hold  by  the  curtefy,  but  of  the  heir,  &ff. — He  can  hold  of  none  but  the  heir,  and  hia 
heirs  by  defcent.  i  Inft.  316.  a. — But,  if  feoffee  of  the  baran  cndoiu  the  feme  and  ihe  affign  over  the 
eftate,  wafte  lies  for  him  againft  the  wife  ;  for  the  plaintiff  /hail  not  fuppofe  in  his  writ,  that  flie  held  in 
•lower  of  him  ex  affignationc \  but  only  that  flie  held  in  dower  of  his  heritage.  F.  N.  B.  56.  (E),  ii^ 
the  new  notes  there  [a), 

1  Inft.  54.  If  lejfee  fur  life  grant  over  his  eftate  upon  condition,  and  after  the 
fl!  ,u  f  grantee  commit  lua/Ie,  and  grantor  enter  for  the  condition  brokeny  he 
brought        cannot  be  charged  for  the  waftc  committed  by  the  grantee, 

againft  the  grantee.  And  fo  it  is  in  cafe  of  tenant  for  years.  2  Inft.  302.— And  the  place  wafted  ihall 
^e recovered,     i  Inft.  54.3. 

aRoll.  Abr.  ^°y  if  leflec  for  life,  mahe  feoffment  upon  condition,  and  the  feoffee 
%i%.c»n!ra  'commit  waftc,  and  after  the  leilec  re-enter  for  the  condition 
b^T*'  Ic  ^*    ^^°'^^"»  "^^  aclion  of  wafte  does  not  lie  againil  him  for  the  wafte 

committed  by  the  feoffee. 
Sir  W.Jo.  If  tenant  for  life  ivithout  impeachment  of  nvafle  leafe  for  years,  or 

51.pl.  2.  otherwife,  and  lelfce  for  years  commit  wafte,  he  in  remainder  in 
Tiacv"         ^'^^  ihi'iW  not  have  an  aftion  of  wafte  ;  for  this  leafe  was  derived 

out  of  the   privileged  eftate  for  life,  and-  if  wafte  lay,  it  fliould 

be  brought  againft  the   tenant  for  life,  who  made  the  leafe,   and 

he  was  dlfpunifliable. — But, 

2  Roll, Abr.       If  there  be  leffce  for  life,  remainder  in  tail,  remainder  in  fee  to  the 

leffee,  and  he  do  wafte,  he  in  remainder  in  tail  ftiall  liave  an  ac-j 

tion  of  wafte. 
Id.  ibid.  If  leflee  for  life  and  for  years  commit  wafte,    and  die,  his  ex-» 

iQntra  ecutor  ftiall  net  be  charged  for  it. 

x6  E-.  3.  ^ 

31.  b.  admitted.     Er.  Wafte,  pi.  4?. 

Cbyt.  Rep.  But  a  condition  in  a  leafe  not  to  do  ivafe'y  extends  to  the  cifftgnec^ 
»-^'j  '-7-     without  namlnG;  him,  and  that  as  inherent  to  the  land, 

p!.  115.  O  '  . 

Ward  y.  '^addington. 
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If  leflee  for  100  ye!Lr5  grant  pari  of  his  term  to  another ^  and  he  Brownl. 
commit  wafte,  the  adion  Ihall  be  brought  againft  the  firfl;  lefiee.       ^3^-  Anon. 

LeJJee  for  years  made  a  leafe  of  one  moiety  to  A.  and  of  tlic  other  Id.  il>iJ, 
tnoiety  to  B. — A.  does  w.ille  — the  a£liou  (hall  be  againft  both; 
for  the  wafte  of  the  one  is  the  wafte  of  the  other, 

B.  lefTee  for  years,  the  reverfion  to  A.  in  fee :  B.  aflfigned  all  Goidib.  63. 
his  term  and  intereft   to  J.  5.,  referving  all  trees  growing  and  f'^\ 
being  on  tlie  lands,  and  afterwards  he  committed  wafte  in  cutting  jf  tenant  for 
down   the  trees:  A.  brought  an  a£lion  againft  J.  S.,  and  it  was  years  oi- for 
difp-uted  whether  the  adlion  would  lie.     It  feemed  agreed,  that  ''^^  ^%«s 
if  the  refervation  was  good,  then  the  aclion  would  lie  againft  the  leafefor 
aflignee ;  but  to  prove  it  void,  it  was  infifted,  that  what  a  man  years,  or 
cannot  grant  he  cannot  referve ;  fo  that  becaufe  the  leflee  cannot  f.'J*^^  *^"'' 
grant  the  trees,  he  cannot  referve  them.     As  to  the  point  of  lav/  ting  the 

the  court  was   divided.  timber- 

trees,  and 

■after  wafte  is  done  in  felling  down  the  trejs,  the  allien  of  wafte  is  maintainable  againft  the  a/Tignee,  for 
as  to  the  leiVor  they  are  not  feveied  from  the  land,     z  InA.  30Z. 

But  adlion  of  wafte  does  not  lie  againft  tenant  at  ivill.  Br.  Wafte, 

pi.  52.  wha 
feys,  that  cafe  lies,  but  not  wafte.  ■  IF  tenant  at  ivill  to  him  and  his  heirs,  according  to  the  cuftcm,  or 
tLiiother  tenant  at  tvdl  aits  trees,  action  of  nVii/li;  does  not  lie,  but  trefpafs.  Per  Afcough,  Juft.  which  was 
not  denied  by  the  other  juftices,  but  it  is  not  exprefied  whether  he  /hall  have  trefpafs  -vi  ct  arm's.     Br. 

Trefpils,   pi.  147. Tenant  at  will  cut  down  trees,  lelTor  brought  trefpafs  vi  et  amis  againft  him, 

and  held  good,  and  judgment  accordingly.  4  Le.  167.  pi.  271.  Walgrave  v.  Someriet.— Eecaufe 
ctherwife  he  fhall  have  no  aftion,  for  waile  is  not  mjintainable.      i  Inft.  ^7.  a. 

It  lies  not  agalnlt  tenant  at  ti\\\  for  fermijjivi  ivajie,  either  by  ccmKion  law  or  by  Jlatute,     Arg.  Show, 
315.     Cunlip  V.  Rundle. 

Nor,  according  to  feme,  Tigviin^  lejj'ee  for  a*  year  y  though  the  a  Roll.  Abr; 
ftatute  mentions  years.  ^*^,:  """'* 

■'  48  L.  3.  25. 

It  lies  againft  lefTee  for  a  year,  and  fo  from  year  to  year.     Br.  Waftie,  pi.  52.  *  S.  P.   Or  for  half  a 

year,     2  Inft.  302.     And  fo  though  beholds  only  for  twenty  weeks.     Plow.  C.  467. 

I.  Againft  whom  it  may  be  brought  for  "Wafte  done  by  a 

Stranger. 

If  a  ftranger  commits  wafte,  yet  an  a6lIon  of  wafte  lies  againft  49  E.  3.  i6. 
the  leflee,  for  in  a  trefpafs  he  fhall  recover  his  damages  againft  ^-  The  ita- 

prohibits  farmers  doing  walte,  and  yct  if  they  fuffer  a  ftianger  to  do  wafte,  they  Ihall  be  charged  with  it  j 
for  it  is  prefumed  in  law,  that  the  farmer  may  withltand  it,  £if  qui  non  objlat  quud  obf:are  poteft,  facere 
'vidctur.  adiy,  The  law  doss  give  to  every  man  his  proper  a£lion,  fo  as  none  be  without  due  remedy  j 
and  therefore,  in  this  cafe,  the  lelTor  fliall  h.'.ve  his  aftion  of  wafte  againft  the  leffce,  and  the  ielfee  liis 
iiflion  of  trefpafs  againft  h'.m  that  did  the  wjf.e  5  and  fo  the  lofs,  as  reafon  requires,  in  the  end  fliall  be 
upon  the  wrong-doer ;  and  if  the  Isilbr  fhould  not  have  his  a£iIon  of  wafte,  he  fiiould  be  without  re- 
medy.    2  Inft.  i45,  146. 

So,  if  a  ftranger  difleifeslefliee  and  commitswaft.e,waftelies  againft  44E.  3.  27. 
Itfl'ee  for  this,  for  he  fhall  have  his  remedy  againft  the  ftranger.         ^-   ^''■^  ^^^ 

■'      °  °  lenor  cannot 

in  fuch  cafe,  have  trefpafs  againft  the  difTeifor,     Br.  Wafte,  pi.  37.  cites  S.  C. 

If  a  mati,  who  has  common  of  efcovers  of  land  in  kafe,  does  46  E.  3. 17. 
is^aite  in  cutting  fuch  wood  as  he  ought  not,  aclion  of  waile  lies  -• 
againft  leflee  for  it ;  for  it  feems  he  roay  have  trefpafs  againft  com- 
xiioner,  fot  he  is  as  a  mere  ftranger  for  thiis, . 

A  guardian 
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F.N.  B.  60.       A  guardian  fliall  not  be  punifhed  in  wafte  for  Wafte  done  by  a 

ftranger. 
49 E. 3. 26.       If  Icflle  for  life  leafes  for  years,  and  leflee  for  years  does  wafte, 
b-  wafle  lies  agaiiift  leiTee  for  life. 

1  inft.54.  a.  Tenant  by  the  curtefy  and  tenant  in  dower  fhall  be  punifhed  for 
Por  he  in      wafte  donc  by  a  ftranger. 

the  revcrfion  . 

cannot  have  any  remedy  but  again fl  the  tenant,  and  the  tenant  (hall  have  his  remedy  againft  the  wrong- 
deer  and  recover  all  in  damages  ag  tinft  him  ;  for  volun  aiy  wafte  and  permiflive  wafte  is  all  one  to  him 
that  hath  t!ie  inheritance.  But,  if  the  waile  be  done  by  the  enemies  of  the  king,  the  tenant  fliall  not 
anfwer  for  the  wafte  done  by  tliem,  for  the  tenant  has  no  remedy  over  againft  them,     a  Inft.  303. 

iinft.54.a.       If  two  are  joint-tenants  of  award,  and  the  one  does  wafte, 

2  Inft.  305.  |3oth  fhall  be  punilhed  in  an  aftion  of  wafte. 

cites  3  K.  3. 

iS.     So  of  wafle  done  by  one,  both  fliali  be  attainted  for  it.     See  2  Inft.  303. 

J  Inft.  54.3.       An  infant  fhall  be  puniflied  in  an  a£lion  of  wafte  for  wafte  done 

by  a  ftranger. 
I  Inft.  154.  a.       Baron  and  feme  fliall  likewife  be  puniflied  in  wafte  for  wafte 
If  an  infant  j^j^g  ^v  a  ftranger. 

js  tenant  by  ^  " 

the  curtefy  or  lelTee  for  life  or  years,  he  ftiall  anfwer  for  the  wafte  done  by  a  ftranger,  and  have  his  remedy 
over  5  though  feme  have  holden  the  contrary.  And  fo  it  is  in  cafe  of  a  fense  covert ;  for  the  privilege  of 
coverture  and  infancy,  in  this  cafe,  ihall  not  prevail  againft  the  wrong- and  diiherilon  done  to  him  thaC 
has  the  inheritance,  efpecially  when  they  have  their  remedy  over,  and  the  eftate  is  of  their  own  purchafe 
or  taking.     2  Inft.  303. 

a  Inft.  54.3.       If  baron,  poflefTed  of  a  leafe  for  years  in  right  of  his  feme, 

commits  wafte,  and   after   the  feme    dies,  a£lion  of  wafte  lies 

againft  tLe  baron,  becaufe  the  law  gives  the  term  to  the  baron. 

a  Inft.  303.       If  thieves  burn  the  houfe  of  tenant  for  life  without  any  default 

cites  as  ad-      f  j^^^  ^^^  j-£g  -^^  keeping  his  fire,  the  leflee  fliall  not  be  punifta- 

judged  'n  rx-  c        a 

9E.  3.         ed  tor  It  m  an  action  or  wafte. 

F.  N.  B.60.       A  termor  fliall  be  puniflied  for  wafte  done  by  a  ftranger. 


(G) 


2.  How  far  it  lies  againft  Executors,  ^r. 


a  Inft.  302.  Wafte  lies  againft  one  executor  alone,  without  naming  his  com- 
panion, if  the  wafte  was  done  by  him  alone. 
Br.  Wafte,  If  termor  does  wafte,  and  makes  executors,  and  dies,  the  action 
pl- ^3^-  of  wafte  is  loft,  for  it  does  not  lie  againft  the  executors,  but  for 
'^  "  '  wafte  done  by  themfelves,  and  not  for  the  wafte  of  the  teftator ; 
It  is  the       for  it  is  as  a  trefpafs,  which  is  an  action  perfonal,  which  dies 

fame  in  cafe    ^.[th  the  perfon. 

Ofadmi-  ■•■ 

niftrators.     Went.   Off.    of  Exec.   127.     But  Brownl.  239.  fays,  that  an  a^ion  of  wafte  lies  againft 

executors  for  wafte  done  by  teftator. 

3  Lev.  35.         Executor  de  fan  tort  of  a  term  is  chargeable  in  wafte. 

Mayor,  &c.  •'  ° 

of  Norwich  V,  Johnfon.  S.  C.  3  Mod.  go.  it  was  objefted  in  error,  that  if  the  pljintiff  Is  entitled  to 
this  adlion  it  muft  be  by  the  ftatute  of  Gloucefter  :  but  that  it  will  not  lie  againft  the  defendant  even  by 
that  ftatuie.  becaufe  the  adlion  is  thereby  given  againft  the  tenant  by  the  curtefy,  in  dower,  for  life  or 
years,  and  treble  damages,  &c.,  and  that  the  defendant  is  neither  of  thefe  :  and  that  it  being  fo  penal  a 
law,  ftnU  be  taken  ftriftly.  Butffr  cur — This  is  a  remedial  as  well  as  a  penal  law,  and  therefore  fliall 
have  a  favguiable  conftru^ion.    And  the  judgment  was  at^irmed. 


(I)  At  what  Time  an  Adion  of  Wafte  may  be 

brought. 

■\117HEN  the  reverfion  is  devefted,  the  leflbr  cannot  have  an  i  inft.  356, 

a6lion  of  walle,  becaufe  the  writ  is,  that  the  leffee  did  walte  *• 
ad  exheredationem  of  the  leffor,  and  that  inheritance  muft  continue 
at  the  time  of  the  adlion  brought. 

If  a  man  brings  an  action  of  wafte,  and  dies  before  any  reco-  [(<j)Tbatis, 
very,  his  heir  flaall  not  have  an  a£lion  for  the  fime  wafte,  becaufe  ^^^^'g""' 
the  damages  do  not  belong  to  him.   Contra  20  E.  i.  (a),  Liber  Par-  c.  4.  ;JL  ' 
liamentarum,  33.  b.  adjudged  in  parliament  upon  debate,  and  there  which  fta- 
.  commanded  to  the   iuftices  henceforth  to  do  accordingly  in  fuch  !"!f '^.^" 

J  o  }  authoritative 

Caie,  decifion 

in  parliament  of  a  point  arifing  in  a  caufe  the:i  pending  in  the  bench,  upon  which  occarion  the 
parliament  not  only  declared  how  the  law  fhould  be  helj  in  future,  but  likewife  directed  the  juftices  to 
proceed  in  that  manner  in  the  cafe  then  before  them.  Note.  Thisaft  is  not  to  be  found  either  upon  the 
parliament  rolls,  or  among  the  ftatute  rolls.]  Lord  Coke  fdys  upon  the  ftatate  of  Gloucefter,  cap.  5.  it 
has  been  received  for  a  certain  rule,  that  if  wafle  be  committed,  and  he  in  the  reverfion  die,  the 
action  of  wafte  fails,  for  that  the  heir  Cdnnoc  recover  damages  for  the  wafte  in  the  life  of  the  anceftor, 
and  the  walle  was  not  done  to  the  difinhericance  of  the  heir  ;  and  yet  the  law  extends  the  aftion  of  wafte 
favourably,  as  miuch  as  with  convenience  may  be,  left  wafte  which  is  hurtful  to  the  commonweal tlr 
ihould  remain  unpuniihed.  2  Inft.  305. 

If  leflee  for  years  does  wafte,  and  after  leflbr  enters  upon  him  Br.  Wafie, 
by  torty  he  fliall  not  have  an  action  of  wafte  againft  him  during  his  p,j^?B  60 
own  feifin,  before  re-entry  by  the  leiTee  ;  becaufe  the  a£lion  ought  (l).  in  the 

to  be  in  the  tenet.  new  notes  there  {b),  fays,  the  adionis  fufpended,  and  cites  S,  0. 

If  leflee  for  life  does  wafte,  and  after  aliens  in  fee,  and  leflbr  Br.  Wafte, 
enters  for  forfeiture,  yet  he  ihall  have  an  action  of  wafte  againft  pi-4--  cites 
leflee  ;  for  peradventure  if  he  had  not  entered  he  fliould   be  dif-  pj^^^f,^^ 
inherited.     45  £■.  3.  g.b.  —  ii\H.  8.  14. — ■6H.6.  10.      (It  feems  thatthere- 
in  thofe  cafes  he  may  have  his  a£lion  in  the  tenet ;  then  it  is  clear  veifioner 

^1,    ^  -^   ^•        \  ^3"  not 

that  It  lies.)  ^  ^  haveadlion 

of  wafte  after  his  entry  for  walte  done  bet'ore  the  alienation.  (In  that  cafe  the  adlion  was  brought  in 
the  tmuli.) 

If  tenant  in  dower  leafes  for  her  life  to  him  ift  reverfion  within' 3° E-  3.  16. 
age,  who  never  took  the  profits,  but  at  full  age  difagrees  to  the  f^"}^'^  ^°^^^^ 
leafe ;  he  may  have  an  adtion  of  wafte  for  wafte  in  the  mean  heir  within 

time.  ^^e,  and  a 

ihanger, 
rendering  rent  on   condition  of  reentry   for  non-payment  of    rent.     F.  N.  B.  55.  (E),   in  the   new 
notes  [a). 

But,  if  at  the  time  of,  or  during  the  wafte  done,  the  heir  takes  any  of  the  profits,  the  wafte  is  dif- 
punifhable.     F.  N.  B.  55.  (E),  in  the  new  notes  {a). 

If  after  wafte  done,  the  leflbr  grants  over  the  reverfion  in  fee,  ilnft.53.b. 
and  retakes  it,  yet  he  Ihall  not  have  an  action  for  the  faid  wafte. 

So,  if  after  the  wafte  done,  the  leflbr  grants  over  the  reverfion.  Id.  Hid. 
and  retakes  it  to  him  and  his  feme,  and  to  his  heirs  ;  yet  he  fhall 
not  have  an  adion  for  the  faid  wafte,  becaufe  the  eftate,  which 
was  privy  to  the  wafte  committed,  is  altered. 

n.  If 
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^RoU.Abr.  li  leafs  he  mzde  Jbr /ifff  the  remawder  Jot  years,  an  aftion  of 
f^';.  ,.      wade  lies  ap;ain{l  If  flee  for  life,  notwithftanding  the  remainder 

1  Inlt.  <;4.  r        J  ■     ■  ,  ° 

S.  P.   For     lor  years  ;   tor  ae  mifnmis  uon  curat  lex. 

thciecovery  therein  (hall  deftroy  the  term  lor  yeais.  2  Inrt.  301. — F.  N.  B.  59.    (H). 

sRoll.Abr.  But,  if  there  be  \c{['ccfor  Ilfe^  remaimkr  for  life,  a£lion  of  wade 
■r  u    'r    does  not  lie  during  the  continuance  of  the  mefne  remainder. 

II)  fuch  cafe  o 

anirjVrfJi'jnhasbecn  g'anted  out  of  Chancery.      Mo.  554.  pi.  7+8.    Anon,  [and  3  Atk.  94.  2T0.  743«5 
Br.  Wafte,  pi.    56.  cites  S.  C.  where  Perfay  held    it  did  not  lie;  but  Belknap  contra.     But  Brokd 

fays,  that  the  law  at  this  djv  (ecr.is  to  be  with  Pertay. For  it"  he  fliould  have  an  aflion  againft  the 

firftleflee,  then  the  cftate  of  him  in  rcmaindLi'  lliail  be  dellroyed  5  and  luch  con(lru<£lion  muft  be  maJe 
to  preferve  the  eltatc  of  a  ftranger,  whu  is  in  no  fault :  but,  if  remainder-man  f<.  r  life  dies,  then  the  wafte 
is  puuiihable  as  well  before  as  aftei  his  death.     2  Infl.  301. 

iTnfti;4. —       So,  if  there  be  leflee  for  life,  the  remainder  for  life,  the  remain-^ 

\c^  f  - ^  ^''^  '"  f'^^  ^°  ""°^^-'-'*'>  ^^^  '"  remainder  fhall   not  have  an  a6lion  of 

that'it  Iks  wafte  againit  the  iirfl  kflce,  during  the  continuance  of  the  re- 

jiotwith-  mainder  for  life. 

flar.ding ; 

and  at  59.  (H)  fays  it  appears  by  the  repiftpr,  that  the  writ  Is  maintainable,  though  the  mefne  remainder 

life  be  between  the  tenant  fur  life  and  him  in  reverfioTi.  — ^io,  if  remainderman  for  life  furretiJers  his 

ellate  to  him  in  the  remainder  or  revcrfion  in  fee.      5  Rep.  76.  b.  Paget's  cafe And  F.  N.  B.  58. 

(C),in  the  new  notes  ij>),  fays,  That  wafte  does  not  lie  till  afrer  the  death,  or  fuirender  of  the  particular 
«C.ue.  And  i  Ind.  54.  a.  (f)  fays,  that  where  it  is  fjid  in  the  ri'gifter,  and  in  F.  N.  B.  that  wafte 
does  lie,  it  is  to  be  underftood  after  the  death  or  funendcrof  the  mefne  remainder. 

But  though  he  that  has  the  inheritance  cannot  have  aftion  of  v;,ifte,  during  the  life  of  the  remain- 
der-man for  life;  yet  it  was  rcfolved,  that  he  may  (rize  timber  trees  cut  down  by  the  tenant  for  life; 
and  alfo  that  a  trover  and  convt-rfion  wnuld  lie  for  all  of  then,  though  he  never  feiied  parcel  of  theni  ; 
lor  by  the  cutting  them  down,  an  abfjljte  property  is  verted  in  the  plaintiff,  unlefs  they  had  been  cut 
down  for  reparations,  and  fo  emp'oved  in  convenient  tinr,e.  All.  81,82,  &c.  Udall  v.  Udall. — • — Ani 
Rolle  was  of  opinion,  that  an  action  of  trover  would  lie  for  the  reverfiuner  againft  tenant  in  tail,  after 
poflibility  of  iflue  extlnft  ;  and  he  declared  he  was  himfelf  of  that  opinion,  becaufe  he  had  only  an  im- 
funity  if  he  comm  tted  wafte,  but  no  intcreft  in  the  trees. P.  10  Rep.  44.  b.     Jenning'scafe. 

aRoli.Abr.  But,  if  there  be  leflee  for  life,  the  remainder  for  life,  after  the 
S49.  contra  Jeath  of  the  remainder-many  an  a£tion  of  wafte  lies  againit  leflee 
So   where  a  fi^  tvajle  Committed  during  the  continuance  of  the  remainder. 

ieajih  tmief:ir years,  rcTna'nder  ftr  Ifc,  the  reminder  in  fw  ;  and  leffee  for  years  docs  wafte  ;  and  them 
the  leflee  for  life  in  remainder  dies  ;  ttie  remainder-man  in  fee  fliall  have  wafte,  fOr  waftij  done  during  the 
mefne  remainder  for  life.     Mo.  18.  pi.  64.  Anon. 

iRoU.Abr.  Likewife,  li -a  feme,  lejjee  for  life,  marries,  and  after /^r  r^n-- 
829.  I  inft.  j^,-,„j  ^}jg  fjiafg  of  the  baron  to  have  for  his  life,  by  which  the  baron 
s  P.  Ee-  l^i^s  a  reverfion  for  life  ',  yet,  if  wafte  be  committed  after,  the 
caufe  the       aftion  lics  againft  baron  and  feme,  and  this  reverfion  is  not  anj 

baron  him-     ;...,„.»  j;.-v,«.,* 

f  If  jj    L    impediment. 

felf  did   the  ^ 

■wafte  and  the  wrong,  and  theiefore  fliall  not  cxcufc  himfelf  for  doing  the  wafte,  lil  refpeft  that  he  him* 

felf  has  the  remainder. 

aRoil.Abr.  \i\t^tt  for  life,  and  for  a  \car  after,  commits  wafte,  an  adilo* 
f^9'    ^      of  wafte  lies  againft  him. 

defendant  o 

pleaded  th.it  the  leafe  was  to  him,  hh  heirs,  and  ajfignsfor  life,  and  a  year  after,  and  demanded  judgment 
of  the  writ.  But  Thorp  faid,  that  in  this  cafe  the  plalntilT could  not  have  other  writ  than  what  ha 
had,  and  that  defendant  might  fave  his  eftate  by  proteftaticn'3  and  fo  he  did,  and  pleaded  nul  wafte  done. 
2r.  Wafte,  pi.  101. 

I  Inft.  54  a.  If  a  man  leafes  for  life,  and  after  grants  the  reverfion  for  years  ^  and 
fe°f  has' ""'  ^^'•^'^  leflee  for  life  commits  ivajle,  no  action  of  wafte  lies  againft; 
grjntedaway  him  during  the  term  for  years. 

the  roerflon^  in  refpcd  v,h:reof  he  is  to  maintain  the  aft  en.     Id,  ili  i,  and  273.  a. 

jBuf, 
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Suty  ifsk  man  l«afesy^r  life  or  for  years ^  and  after  grants  a  leafe  1  Inft.  54  a. 
to  commence  after  the  end  of  the  firfl  eltate,  an  adtion  lies  agninft 
the  firft  leflee,  notwithftanding  this  future  intereft:  and  the  ternl 
(hall  be  faved  in  this  cafe.  " 

If  there  be  a  feoffee  of  land  upon  condition^  and  the  feoffor  enter ^  Perk.  §  37; 
and  do  trefpafsy  and  afterwards  the  condition  he  broken,  and  ihc feoffor 
inter^  yet  the  feoffee  (hall  have  an  a£licn  of  trefpafs  againft  the 
feoffor,  notwithftanding  that  he  hath  not  the  land  wherein  the 
trefpafs  was  done. 

Where  a  leafe  is  made  to  the  hujhand  and  wife  for  life  or  years,  F.N. B.59, 
there,  the  wife  ftiall  not  be  punifhed  after  the  death  of  her  huf-  (J)- 
band  for  lOafle  done  by  the  hufband. 

If  a  man  leafes  to  A.  during  the  life  of  B.  the  remainder  to  him  1  inft.  299. 
during  the  life  of  C,  if  he  commits  wafte,  an  adlion  of  wafte  ^-    ^'"^  'f 
Ihall  lie  againft  him.  "  ^^f  \ 

o  made  to  yf. 

for  his  life,  the  remainder  toy?,  for  the  life  of  iJ.  if  j^.  does  wafte,  an  adlicn  of  wafte  doth  lie 
againft  him  ;  for  the  wrong-doer  hath  both  (he  eftates  in  him ,  and  of  (hat  opinion  was  Sir  James  Dyer» 
Ch.  J.  2  Inft.  301. 

But,  if  there  be  a  leafe  for  years  or  life,  remainder  to  a  baron  and  j^fo.  iR. 
feme  in  fpecial  tail,  and  leffee  do  lua/le,  and  the  ft  me  die  without  pi.  64. 
i/fue ;  the  baron  {hall  not  maintain  any  a£lion  upon  the  ftatute.       ^"°"'  ,^"' 

-"  '  ^  Brown  faid, 

ihat  if  the  remainder  be  limited  over  ti  tbs  haron  and  his  hi'in,  and  the  feme  die  af.er  the  wafte  done, 
the  baron  (as  he  apprehends)  fliall  have  adion  for  this  wafte  done  in  the  life  of  his  feme,  becaufe 
the  eftaie  of  tenant  in  tail  after  pofiibility  is  drowned  in  the  inheritance.  But  Dyef  denied  it. 
Id.  ibid. 

If  leffor  covenants  with  leffee  not  to  bring  aElion  of  wafle  during  j^j^  jg^ 
two  years  againft  him,  and  after,  during  the  two  years,  leflee  does  pi.  64. 
wafte;  leffor  may,  after  the  expiration  of  the  two  years,  bring  Anon.  .F«f 
aftion  of  wafte  for  the  wafte  done  within  the  two  years  ;  for  the  is,  whei-s  " 
covenant  is  tio  difpenfation  as  to  the  wafte,  as  it  was  faid,  but  only  one  makes  a 
with  his  complaint  during  the  two  years.  /«>/.r  tio* 

'  °  ^  years  dijpu- 

n'fhabh  of  ivajle;  for  there  he  has  difpenfed  with  the  wafte,  and  not  with  the  aftion  only.  IJ,  mJ, 
Anon. 

If  leffee  for  life  without  impeachment  of  wafe,  and  feverfion'er^  Mo.  72. 

join  in  a  leafe  for  years ;  leffee  is  difpuniftiable  of  wafte  during  the  p'- 196. 

life  of  the  tenant  for  life,  but  after  his  death  he  is  punifhable ;  ^^'^'g^'^'s 
for,  as  Dyer  and  Brown  faid,  though  at  firft  it  fliould  be  faid  to 
be  the  leafe  of  tenant  for  life,  and  the  confirmation  of  him  in 
reverfion,  yet  by  fuch  death  it  is  altered  into  another  nature,  and 
ihall  be  faid  the  leafe  of  him  in  reverfion. 

A.  feifed  in  fee  makes  a  leafe  for  years,  and  afterwards  conveys  SirW.  jo. 
the  reverfion  to  the  ufe  of  himfelf  for  life,  without  impeachmejit  of  fi-  pl-^* 

wafle,  remainder  in  fee:  leffee  for  years  commits  wafte:  he  ftiail  ^J^^' r^o 

not  have  the  privilege  to  be  difpuniftied  of  wafte;  but  after  the  Ja.  e/i!. 

death  of  him  in  reverfion  for  life  he  fhali  be  punillied.  P^  4  S  c. 

'■  but  thar  is 

•nly  upon  the  point  of  a  leafe  for  years  to  A-,  remainder  for  iife  wi'hout  impeachment  of  wafte  10  B.f 
remaitider  in  tail  to  C. ,  but  faying  nothing  of  the  conveyance  Cubfeqjent  t:)  the  leafe  for  rears.  The 
court  held,  that  the  plaintiff  fhould  recover  ;  for  ih.ough  in  the  life  ot  B.  the  termor  by  his  aflsnt  might 
have  comm'tred  wafte,  and  he  had  not  been  punifhable  afterwards,  yet  when  he  is  dead  he  that  com. 
aiitted  the  wafte  hss  done  it  to  the  dLQifni'va  ui  inai  in  remainder,  •mi  it  is  all  one  as  if  it  had  been  done 
aftt-r  the  dea;h  of  tenant  fn  lif». 

Vol.  VIL  T  jtt 
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Kr  Waftf,        It  was  agreed,  that  the  hfiir  (hall  not  have  a£llon  of  wafte,  in 
f1-  76.         time  of  his  father,  but  ia  his  own  time,  and  iflue  was  taken  ac- 
cordingly. 

(K)  Of  the  Procefs  and  Proceedings  in  Adions  of 

Waile. 

if  the  de-  'HTHE  13  £.  1.  c.  1 4.  cnafts,  That  of  all  manner  of  ivnjle  done  to 
fendant  be  ■*  //,^  damage  of  any  perfon^  there  fhall  from  henceforth  be  no  ivril 
"i7"&  of  prohibition  awarded,  but  a  lurit  (f  fummons,  fo  that  he  of  nvhom 
(0  as  pi:rad-  Complaint  is,  ft} all  anfwer  for  ivajle  done  at  any  time.  And  if  he  come 
venture  he  fid  after  the  fuminons,  hejliall  be  atiached,  and  after  the  attachment 
fummuned,    he  fnall  be  diflrained. 

nor  any  t'ther  writ  ferveJ  whereby  he  might  have  notice,  yet  a  writrf  inquiry  of  wafte  (ha'I  be  awarded 
by  this  branch  cf  the  (tatute,  for  here  it  is  not  fpecified  that  iffues  /h.mld  be  returned,  S>:c.  but  gcne- 
l-allv  ;  and  by  tiie  writ,  the  wafle  (hall  be  inquired  ot  by  the  oath  of  twelve  men,  wheie  the  defendant 
or  any  for  him  may  attend  if  he  w.ll,  and  the  jurc.rs  may  find  againlt  the  plaintiff".     2  Inft.  3S5. 

(a)  If  the  And  if  he  come  not  after  the  difrefs  (rt),  the  fljerifffljall  be  command- 

defcndant  ^j  ^^^  that  in  proper  perfon  he  Jhall  take  with  him  t^velve,  &c.  and 
on  the  dii'-    Jf^^ll  go  to  the  place  wafted. 

trefs,  anJ  pleads,  and  alter  makes  default,  the  plaintiff  fliiU  not  by  this  branch  have  a  writ  to  inquire  of 
the  wafte,  becaufe  it  is  out  of  the  words  and  purview  of  thisaft.     2  Inft.  390. 

,  (A)  Here  are  three  rh'.ngs  to  be  obfeived;  firft,  That  the  fheriff  ought  to  go  in  proper  perfon  ;  for  that 
thou  h  \n  rei  -jentate  he  is  no  judge,  yet  this  writ  is  in  nature  of  a  commilTion  unto  him,  and  he  is  iii 
toco  jut^k'n,  and  therefore  h;  ought  to  go  in  propria  ferj.n  1.  Secondly,  VVIiere  fome  have  holden  that 
the  Iheritf  may  inquire  upon  this  writ,  bv  oath  of  fix  or  eight  perfons,  it  appears  tHat  there  ought  not  to 
be  under  twelve,  for  the  words  of  th  s  branth  are  affumpth  fecum  twelve.  Yet  this  is  but  an  inqueft  of 
office,  for  it  is  taken /jnj  m'ljc  dcs  parlies,  that  is,  without  any  iffuejoined.  Th'rdly,  The  fheriff  muft 
go  ad  kcum  "V-ijlifum  together  with  the  jurors,  and  view  the  fame,  for  ifia  cadunt  f  alius  Jub  vifu  jiian 
Jul  auditu.   2  Inft.  30,0. 

I;  was  agreed  by  the  whole  court,  that  if  fix  of  the  jury  are  examined  upon  a  -voire  d:rc,  if  they  have 
feen  the  place  wafted,  that  it  is  lufScient,  and  the  reft  of  the  jury  need  not  be  examined  upon  a  -vo'xrt  dire, 
butonl^iothe  principal.     Godb.  250.  pi.  298.  Ga^e  v.  Smith. 

If  the  wafte  And  jhall  inquire  of  the  ivafle  done,  andfJ:all  return  an  inquefl,  and 
be  afljgned  fl/Zfr  the  inquefl  returned  they  fJmll  pafs  unto  judgment,  like  as  it  is 
towns   tie    contained  in  the flatute  of  Gloucefter. 

«  iherifFand  the  jurors  muft  view  all  the  places  wafted  in  every  of  the  towns,  but  he  may  inquire  thereof  m 
any  one  of  the  towns,  and  this  cjpulative  doth  fo  knit  the  words  together,  as  he  cannot  inquire  in  a 
foreign  town,     a  Inft.  390. 

Compl.  At-  The  procefs  incident  to  a<Slion  of  walle  is,  firft,  a  writ  of  fum- 
torney,25o,  ^^^^^  made  by  the  curfitor  of  the  county  where  the  land  lies,  and 
■^59.  '  on  the  return  of  this  writ  the  defendant  may  eflbin,  and  the 
plaintiff  adjourn,  l^fc.  Then  a  pone  is  to  be  made  out  by  the 
filazer  of  the  county,  on  the  return  of  which  a  diflringas  iflues  for 
the  defendant  to  appear  ■,  and  upon  his  appearance  the  plaintiff  de- 
clares, and  the  defendant  pleads,  ^c  Or,  if  the  defendant  makes 
default,  a  writ  of  inquiry  goes  to  the  flieriff,  to  inquire  by  the  oath 
of.  twelve  jurors,  what  damage  the  plaintiff  hath  fuftained,  and 
then  the  party  hath  judgment  to  recover  the  treble  of  it.  Alfo, 
after  judgment  entered,  a  writ  of  feifm  is  awarded  to  the  fheriff 
to  give  pofftiffion  to  the  plaintiff  of  the  place  wafted. 

d  In 


In  wade  againil  two  by  the  biflrop  ad  exharedationetn  ecclefitSy  Br.  v/af  Cj 
and  procefs  contiTiued  till  the  grand  dlfhrefs  returned,  one  came  P^"  59* 
and  the  other  made  default,  and  he  who  appeared  was  compelled 
to  anfwer  alone,  for  the  procefs  is  .determined  againfi:  the  other. 

In  an  action  of  wafte  the  jurors  (hall  have  a  view  of  the  place  VIn.  ALr. 
wafted,  i^c.  as  an  incident  to  the  action  of  wafte,  for  in  the  ^-  2*-  P* 
a£lion    at  the  common  law,    the  jurors    fhould   have   had  the  it^^as  agreed 

vivW.  by  the  whole 

court,  if  the 
jury  be  fwom  that  they  knew  the  place,  it  is  fufficient,  although  they  be  not  fworn  that  they  faw  it,  and 
although  that  the  pUice  wafted  be  Shewed  to  the  jury  by  the  plaintiff's  fervants,  yet  if  it  be  by  the  com- 
mandment of  this  fteriff,  it  is  as  fufficient  as  if  the  fame  had  been  fliewed  unto  them  by  the  iheriff  him- 
felf.     Godb.  209.  pi.  289.     Gage  v.  Smith. 

Though  tlie  view  in  an  a£lion  of  wafte  was  not  returned  on  2  Saund. 
the  procefs  on  which  the  firft  jurors  appeared,  and  were  fworn,  ^54-  Greea 
and  tried  the  iflue,  yet  it  was  refolved  to  be  good  enough;  be-  '•^°^' 
caufe  although  the  jurors  ought  to  have  the  view,  yet  it  was  not 
neceflary  for  the  officer  to  return  it;  but  the  court  on  the  trial 
ought  to  examine  the  matter,  whether  the  jurors  have  had  the 
view  or  not ;  for  on  the  trial  fix  jurors,  at  leaft,  ought  to  have 
had  the  view,  elfe  the  jury  (hall  not  be  taken.  And  a  day  of  con- 
tinuance was  given  eo  quod  the  jurors  had  not  the  view,  and  in- 
terim videantf  &c.  and  in  an  aftize  the  view  of  the  jurors  is  re- 
quifite,  but  it  is  never  returned  ;  for  perhaps  neither  the  fherifF 
nor  the  officer  knows  whether  the  jurors  have  had  the  view  or 
rot ;  for  the  words  of  the  writ  are  et  interim  videant,  Sec.  and  not 
et  interim  haberi  fac^  vifutn  :  fo  that  the  jurors  may  view  the  place 
wafted,  when  the  officer  is  not  prefent,  and  therefore  the  officer 
is  not  obliged  to  return  the  view  ;  but  it  ought  to  be  examined 
on  the  trial,  and  the  party  may  make  his  challenge  to  the  jurors 
for  that  caufe,  if  fix  of  them  at  the  leaft  have  not  had  the  viev/, 
and  the  officer  had  returned  that  they  had  the  view :  yet,  if  it 
appeared  on  the  trial,  by  examination,  that  they  had  not  the  view, 
the  return  would  be  to  no  purpofe,  nor  conclude  any  of  the  par- 
ties, plaintiff  or  defendant. 

4  63*  5  Anne^  c.  16.  §  8.  enaQs,  That  in  any  a£lions  in  any  of 
her  majefty's  courts  at  Wejlminjler.,  where  it  fliall  appear  to  the 
court  that  it  will  be  neceffiiry  that  the  jurors  (hould  have  the  viev/ 
of  the  place  in  queftion,  the  courts  may  order  fpecial  writs  of 
diflringr.s  or  habeas  corpora^  by  which  the  (lierifF  or  other  officer 
ihall  be  commanded  to  have  fix  out  of  the  firft  twelve  of  the 
jurors,  or  fome  greater  number,  at  the  place  in  queftion,  fome 
convenient  time  before  the  trial,  who  ftiali  have  the  matters  in 
queftion  fliewn  to  them  by  two  perfons  in  the  writ  named  to  be 
appointed  by  the  court. 

In  an  adlion  of  wafte  there  (hall  be  fummons  and  feverance,  2  in(|,  ^07; 
for  the  writ  is  ad  exharedatiofiem,  and  the  acilon  of  wafte  is  a 
plea  real. 

A  plaintiff  fball  have  cofts  in  all  aclions  of  wafte,  where  the  St-t.  S&9 
damages  found  do  not  exceed  twenty  nobles,  which  lie  could  not  w.  3.C.  u. 
by  the  common  law, 
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I  Inft    J4.5. 
306. 

II  Rep.  49. 
Li  ford's 
c»fe. 
Hobart'i 
Rep.  11^. 
Skeate  v. 
Oxenbridge. 

JJ.iiiJ. 


Het  79. 

FofTatn's 


Thebal's 
Dig.  lib.  !  I, 
C.  52.§7. 


Br.  Waftc, 

pi.  2. 


F.N.B.56. 
(J). 


Brownl. 
238.   Bedell 
V.  Bedell. 


a  Inft.  305. 


Before  any  wafte  is  done,  a  prohibition  may  be  had,  direfled 
to  the  fheriff  not  to  permit  it ;  or  he  in  remainder,  ^r.  may  have 
an  injunclion  out  of  the  Chancery  to  flay  the  walle,  and  enter 
the  houfe  or  lands,  to  fee  if  wade  is  committed,  tsc. 

Though  the  e^ate  be  executed  by  the  Jlatute  ef  ufes,  yet  there  may 
be  a  general  writ  and/pedal  count. 

If  tlie  writ  vieniious  that  K.  ^  being  feifed  of  the  land  ft  nee  27  H.  8., 
enfeoffed  B.  to  ufes,  &c.  and  derives  under  it,  though  the  writ  does 
not  mention  that  the  feojfment  was  to  B.  in  fee,  yet  inafmuch  as  the 
life  had  been  to  make  the  turits  fo  ever  fince  the  flatute,  it  is  to  be  al- 
lowed, though  if  it  was  not  in  fee  to  B.  but  an  eftate  for  the  lite 
of  B.  it  will  p.ifs.  But  the  declaration  upon  it  ought  to  allege  the 
feoffment  to  he  in  fee. 

A  man  after  the  ftatute  of  27  H.  8.  made  -x  feoffment  in  fee  to 
the  ife  of  himfelf for  term  of  his  life,  and  after  his  deceafe  to  the  ufe 
of}.  S.  and  his  heirs.  ^h.Q  feoffee  does  wnfleytifkA  J.  S.  brought  his 
aBion  of  wade.  And  now  if  his  writ  (hall  be  general  01  fpecial 
was  demurred  in  judgnient.  And, -Huttoji  and  the  other  juftices 
were  clearly  of  opinion,  that  ih^mplaintff  ought  to  have  a  fpecial 
writ ;  and  fo  it  was  adjudged  afterwards. 

In  wafbe  againjl  feme  on  a  Icafe  made  to  herfelf  for  life,  (he  pleaded 
that  the  leafe  was  made  to  her  and  her  baron  for  their  two  lives,  and 
that  after  the  baron  s  death  no  wafe  was  done,  and  fo  did  not  plead  . 
to  the  writ ;  but  it  was  faid  the  writ  had  been  better  if  the  Icafe 
had  been  fuppofed  to  the  baron  and  feme. 

Warte  by  the  feoffees  in  ufe  againfl  the  leffce  for  years  of  ceflui  que 
ufe  lies  well,  though  no  form  of  writ  be  thereof  given  in  the  re- 
gifter  or  in  the  ftatute.  But  qu.tre  the  form  of  this  writ ;  for  it 
was  cum  W  dff  yi.fieruntfeifti  ad  ufum  C,  and  did  not  fay  of  what 
eflate  ;  and  therefore  held  ill  in  this  by  feveral. 

In  a  writ  of  wafte,  if  the  premifes  of  the  writ  recite  quod  von 
liceat  alicui  faccre  vajhnn  in  clomibus,  bofcis,  t^  gardinis,  and  in  the 
end  of  the  writ  it  is  faid  that  the  defendant  hajl  done  wnflc  in  hnds, 
houfes,  woods,  gardens,  and  exile  of  men ;  fo  as  there  is  more  in  the 
tnd  of  the  writ  than  is  in  the  premifes,  yet  the  writ  is  good  :  andyi 
if  lefs  be  in  the  end  of  the  writ  than  is  recited  in  the  premifes,  yet 
the  writ  is  good  ;  as  if  it  had  been  recited  quod  cum  provifan  fit, 
quod  non  liceat  alicui  facere  vajlum,  is'c.  in  terris,  doraibus,  bofcis,  ^ 
gardinis  ;  and  in  the  end  it  is  recited  quod  defend'  frit  vajlum  in 
terris  only,  or  ///  hofcis  only,  or  in  domibus  only,  yet  the  writ  is 
good. 

If  leafe  be  made  to  hufhand  and  nvife  for  life,  and  for  tjventy  years 
tfter  their  deaths,  and  the  wife  dies  and  wafte  is  committed,  the 
wife  (hall  not  be  named  in  the  writ,  nor  the  term  after  her 
death. 

Note,  that  the  a£lion  of  wafte  againfl  the  guardian  is  general, 
fecit  vafum,  C3fc.  de  terris,  ^c.  quas  habet  -Del  habuit  in  ctflodia  de 
hxreditate  pradicl\  which  writ  doth  extend  as  well  to  the  guardian 
in  foe  age  as  in  chivalry^ 


I»  In  what  Cafes  the  A£lion  (hall  be  brought  in  the  Tenet. 

If  leflee  for  life  does  ivnjlef  and  grants  his  efate^  yet  adtion  of  iRolI.Abr^ 
wafte  lies  againtl  him  in  the  tenet.  f*'  „  ,   . 

^  It  ihall  be  in 

tlic  tentt  during  the  term,  becaufe  in  the  eye  of  the  law  he  is  teoant  as  to  t'ne  a£tlon  of  wafte,  and 
againit  him  that  was  the  wrong-doer  did  the  aftion  accrue,  which  he  cinnot  avoiJ  by  his  aJKgnment, 
and  againit  him  (hall  the  treble  damage  be  recovered,  and  the  place  Arafted.  And  io  it  is  of  mefn« 
aflignees  ;  a  juft  interpretation,  that  he  tliat  did  the  wr^ng  fliiuld  anfv.ver  the  lame  ;  and  this  is  the  ciufe 
(hat  general  non-tenure  is  no  plea  in  an  adlion  of  wafte,  t>ut  fpeci'l  non-tenure  may  be  peadcd,  as  the 
granting  over  of  his  efta;e,  before  which  no  wafte  was  done,     a  Inlt.  302. 

In  wafte  it  is  no  pUa  that  tki  defendant  had  nothing  in  the  land  the  day  of  the  ivrlt  fur  chafed  :  for  if  he 
does  luafte,  and  grants  h'li  ejiate  onjcr,  yet  wafte  lies  againit  him;  for  the  grant  e  may  fay  that  no  wafte  was 
done  aftef  the  grant  made  ;o  him,  and  the  other  will  incur  no  mifchief  if  he  has  done  no  wafte  \  for  he 
may  fay,  that  fuch  a  day  he  granted  over  his  eftate,  before  which  grant  no  wafte  was  d  )ne.  Per  Finch- 
den  clearly,  and  the  adlion  of  wafte  was  quai  tentt.  And  yet  non-tenure  'm  no  flea  ;  lor  by  him  wafte  is 
only  trelpafs,  and  by  recovering  againft  him,  the  grantee  fliall  lofe  the  place  wafted  j  for  the  plaintiff 
has  elder  title  thati  the  grantee.      Br.  Wafte,  pi.  22. 

In  wafte  quai  tenet  the  defendant  jaid,  that  he  had  nothing  the  day  of  the  •writ  ptirchafcdy  nor  ever  afier^ 
judgment  of  the  writ,  and  held  no  plea;  for  if  a  man  does  wafte,  and  grants  his  eftate  over,  the  ivrit 
jhaii  fay,  that  they  held  as  lo.ig  at  tie  term  continued,  and  by  this  ihe  grantee  who  is  no  pajty  to  the  writ, 
fliall  lofe  the  place  wafted.     Br.  Wafte,  pi.  25. 

If  a  guardian  commits  ivajle,  and  grants  his  zvard  over,  the  ward  2  Inft.  305. 
fhall  have  wafte,  during  the  infancy  in  the  tenet,  againft  the  firft 
guardian  for  the  faid  wafte. 

j^nd  if  the  ward  brings  it  againft  any  during  his  nonage,  it  Ihall  Br.  Wafte, 
be  in  the  tenet.  P'-  5^-    .- 

And  yet  if 
he  was  guardian  before  the  v.'rir  purchafed,  he  fhall  not  be  charged  but  to  his  own  time,  and  everjf 
guardian  for  bis  own  tirr.e.     Id.  ibiJ. 

If  a  leafe  for  life  be  made  tipon  condition  that  if  the  lejfee  do  fuch  Brownl. 
an  aEi^  his  ejiate fhall  ceafe^  and  he  commit  fuch  an  adl,  the  writ  239.  Anon. 
ihall  be  brought  againft  the  leflee  in  the  tenet,  though  his  efate  is 
ended. 

Kfeme  leffee  for  life  grants  his  ejlate  over,  and  after  marries,  the  2  Roll.  Abt. 
adlion  fhall  fuppofe  that  tenent.  ^^9-  / 

So,  if  lejfec  for  life  decs  %vafe,  and  after  aliens,  and  leflbr  enters  2  Roll.  Abr, 
for  the  forfeiture,  the  writ  (hall  be  in  the  tenet.  \}°\„  „ 

Br.  Wafte, 
pi.  84.  takes  notice  only  of  lefTee  for  yenrs,  ^thls  was  the  principal  point  of  the  cafe,)   and  that  in  Inch 
cafe  the  writ  fti^U  be  in  the  ttr.ct ;   but  that  in  cafe  of  hffee  pur  autre  I'ie  where  cejiui  ^ue  -vie  das,  it  Ihal) 
be  in  the  tenuit. 

Action  was  brought  for  wafte  in  lands  qtias  tenet  pro  termino  an-  Br.  Wafte, 
norum,  and  counted  that  he  leafed  to  the  defendant,  10  H.  'j.for  term  ^}f  95- 
of  one  year,  to  commence  at  Eafter  next  after,'  to  continue  for  one  year,  tmn  lea  fet 
and  fo  the  next  year,   and  fo  from  year  to  year  as  long  as  the  parties  f^r  yean, 
pleafed,  by  virtue  of  ivhich  poffffion,  &:c.  he  occupied  by  the  /pace   of  '"'  .  '"'"^^ 
tiveniy-four  years,  and  affgncd  the  luafie  certain,  &c.      The  dejend-  f<,.„f/ or"  th# 
ant  pleaded  no  nvifle  done,  ?ir\6.  found  for  the  plaintiff.     And  the  nc-  wafte,  &c'. 
tion  was  brought  anno  14  H.  8.     And  the  court  held  that  the  count  ^"'i'''^  ""^ 
abated  the  writ ;  for 'ujhere  it  is  tenet,  and  is  thirty  years  after  the  i„g  the  tviit, 
making,  and  counts  of  twenty  four  ye-ars,  this  is  a  determinntidn  of  >?'  this '^pt 
the  leafe  a  long  time  before  the  writ  purchafsd,  and  theiefore  '^"^^'f'',^^ 
ihall  be  tenuity  and  not  tenet.  cur  'ct„,tp. 

Id.  ibid. 

T3  H 
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.aRoU.Abi. 
Sjo. 

Jd.  ibid. 


Jd.  ibid. 
Br.  Wafte, 
pi.  6. 

Wo.  72.  pi. 
J96.  in 
Nudigate's 

Jd.  ibid. 


If  a  lej[:r  bring  ivajcy  the  writ  fliall  be  quod  fecit  vajlum,  &c.  in 
Urris  which  he  holds  of  him. 

But,  if  he  in  the  remainder  bring  a£lion  of  wafte,  the  writ 
(hall  not  be,  which  he  holds  of  him,  becaufe  he  does  not  hold  of 
him. 

So,  if  fuch  remainder  efche.it,  and  the  lord  bring  the  a^iion  of 
wafte,  the  writ  fhall  not  be,  which  he  liolds  of  him. 

If  \\it  father  leafe  for  life  and  die,  and  afterwards  his  heir  confirm 
the  efiate  o\  the  leflee  for  his  life,  he  fhill  have  a£lion  of  wafte, 
qutts  tenet  of  his  demifc  ;  becaufe  the  firft  leafe  is  determined  by 
the  confirmation.     Ter  Dyer  and  Broivn 

If  there  are  two  joint-tennnts  of  laud  limited  to  them  and  the  heirs 
of  one,  and  they  join  in  a  leafe  for  years,  and  the  tenant  for  life 
dies,  the  other  {hall  have  an  a6tion  of  wafte  of  his  demife.  Per 
Dyer  and  Brown. 

2.  In  what  Cafes  it  fhall  be  brought  In  the  Tenuit. 

There  is  not  any  writ  in  Chancery  In  the  tenuit  agalnft  tenant 
for  his  own  life.     But— 

It  fhall  be  brought  in  the  tenuit  againfi  lejfee  for  years  after  the 
term  pajfed. 

But,  if  it  be  not  brought  in  the  tenuit,  yet,  if  there  are  any  words 
in  the  ivrit  which  imply  that  it  is  pafi,   it  is  good,  as  quas  ei  dim  fit. 

After  the  death  of  ceftui  que  vie  it  fijall  be  brought  againfi  the 
tenant  pur  outer  vie  in  the  tenuit. 

And  fer  Pcrjey,  \f  leafe  be  made  to  the  fitni,  and  jhe  take  baron,  toko  does  'w/>Jle,  and  the 
feme  die.  wafte  agaiaft  the  baron  Ihall  be  quod  tenuit. — Br.  Waile,  pi.  103.  S.  F.  For  he  may  hold 
over  the  term. 


*  Roll.  Abr. 
830. 

Jd.  ibid. 
Jd.  ibid. 


Jd.  ihil. 
Br.  Wafte, 
pi.  47. 
cites  S.  C. 


If  tenant  pur  auter  vie  do  luafie,  and  alien^  and  lefTor  enter  for. 
the  forfeiture,  the  writ  fhall  be  againft  him  in  the  tenuit. 

Likewife,  if  wafte  be  brought  againfi  a  guardran  after  full  age  of 
the  ward,  the  writ  fhall  be  In  the  tenuit. 

So  it  fliall  be  in  the  tenuit,  if  it  be  brought  after  full  age  againft 
a  guardian y^r  wa/le  before  afftgnment  over. 

\i  feme  lefiee  for  years  do  ivafie,  and  the  term  incur,  ^r\A  fhe 
marry,  the  writ  (hall  be  againft  baron  and  feme,  and  fhall  fup- 
pofe  that  they  tenuerunt.  (^tare  this,  for  it  feems  It  fhall  be  the 
feme  tenuit  dum  fola  fuit. ) 

\l  feme  tenant  pur  auter  vie  do  luafle,  and  cefiui  que  vie  die,  and 
the  feme  marry,  the  writ  fhall  be  that  the  feme  tenuit. 

If  the  lefiee  make  a  feoffment,  and  the  lejfor  re-enter,  the  a£lion  of 
wafte  fhall  be  in  the  tenuit,  bccaife  the  leafe  is  determined.  And 
•where  he  continues  it,  itfimll  be  qiias  tenet.     Note  the  diverfity. 

So,  if  tenant  do  wafte,  and  then  furrender  to  his  lefTor,  the 
writ  fhall  be  m  the  tenuit,  as  fome  hold ;  but  others  hold  it  fhould 
be  in  the  tenet,  whether  he  be  tenant  fur  life  or  years. 

P.  And  it  he  in  cbejcverfion  agree"  thereunto,  he  fliall  not  have  an  aftlon  of  wafte  in  the 
ter.uitt  fot  he  cannot,  by'his  own  adl,  alter  the  form  and  nature  of  his  a£ti  in,  from  the  tenet  to  tlie 
ttnw  J  and  he  cannot  plead,  that  before  fuch  a  furrender  no  waf.e  was  done,     a  Infl:.  304. 


a  Roll.  Abr. 
S30. 

Jd.  ibid. 


Jd.  ibid. 


Jd.  ibid. 


Jd.  ibid. 

Br.  Wafte, 
pi.  95. 

Jd.  ihid: 
Y.  N.  B.  60. 
(L),  in  the 
new  notes 
there  [b),S 


Likewife, 


Likewife,  if  grantee  of  a  term  npon  condition  do  wafte,  and  after  5 Rep.  12. b. 
the  grantor  enter  for  condition  broke.),  an  a£lion  of  walte  fhall  Saundefs 
be  maintainable  againlt  the  grantee  in  the  tenuit. 

Where  A.  was  Icjfee  for  years  and  devifed  his  term  to  B.  and  made  Id.  ibid. 
C.  his  executor.,  and  died,  and  C.  did  luajle,  and  ajfetited  to  the  de- 
vife  :  in  this  cafe,  though  between  the  executor  and  de^ifee,  this 
has  relation,  and  the  devifee  is  in  by  the  devifor.,  yet  an  aclioa 
of  waJieJJmll  be  maintainable  againjl  the  executors  in  the  tenuit. 

(L)  Of  the  Pleadings  in  Adlon  of  Wafte. 

T  T  Is  a  good  plea  in  wafte,  that  the  houfe  was  ruinous  at  the  Br.  Wade, 
-*■  time  of  the  demife,  and  tlierefore  fell :  or  that  the  houfe  or  P^-  ^l°' 
trees  fell  by  wind  or  tempeft. 

In  an  action  of  wafte  brought  by  the  leflbr  againft  the  leflee,  .1  Inft,  356. 
the  lelTee  in  refpeft  of  privity  cannot  plead  riens  en  le  rcverfion  ;  *• 
but  he  mult   fliew  how  and  by  what  means  the  reverfion  is  de- 
vefted  out  of  him  :  but  if  the  grantee  of  a  reverfion  brings  an  ac- 
tion of  wafte,  the  leffce  may  plead  generally,  that  he  has  nothing 
in  the  reverfion.  "  ' 

In  an  adlion  of  v/afte  by  the  heir  againft  his  father,  upon  a  gift  Br.  Wafte, 
to  the  father  and  mother  and  to  the  heirs  of  the  mother ;  the  P^*  ^5« 
tenant  faid,  that  he  dlfcontinued  to  R.  in  the  life  of  the  feme, 
abfque  hoc  that  the  plaintiff  had  any  thing  in  the  reverfion,  in  the 
right  of  his  wife  the  day  of  the  writ  purchafed,  or  after  ;  and  the 
plea  was  held  double  :  and  per  Martin  and  others,  nothing  in  re- 
verfion only  is  a  good  plea  there.  Contra^  where  the  plaintiff 
counts  of  his  own  leafe,  or  of  the  leafe  of  his  anceftor.  But  it 
is  a  good  plea  in  wafte  ex  ojjignatione,  upon  grant  of  reverfion  to 
the  plaintiff.     Note  the  diverfity. 

And  in  wafte  againft  tenant  by  the  curtefy,  it  is  a  good  plea  U.  ibid. 
that  he  difcontlnued  in  fee  to  R.  in  the  life  of  the  feme,  and  after 
R.  leafed  to  him  for  his  life,  faving  the  reverfion,  and  fo  nothing 
in  reverfion  the  day  of  the  writ  purchafed,   ^V. 

And  where  the  plaintiff  counts  of  his  own  leafe,  or  of  his  an-  Id.  ibid, 
ceftors,   the   tenant   may  fay  quod  non  dimifit,  and  fliew   how  the 
heir  has  granted  the  reverfion  to  another  to  whom  he  attorned, 
after  which  attornment  no  wafte  done. 

In  wafte  the  defendant  faid  as  to  the  grange,  that  the  moiety  Br.  Wafle, 
was  decayed  before  the  leafe,  and  the  other  moiety  was  uncovered  f    ,^\^^^, 

1  ',  ,  1      r  1  1     r        1  11  ■      •         1  I    -       •,'-  />£/•  Hull,  ihe 

by  tempeft.;  and  betore  the  defendant  could  repair  it,  tae  pl.nntiit  entry  is  all 

entered,  and  was  feifed  the  day  of  the  writ  purchafed;  judgment  the  matter, 

ft  aaio.     Per  Hank,  the  laft  plea   is  double,  the  tempeft  zl..  the  *^  >•  t'^=  "^'"- 

''  1  TT    II  pelt  rs  not 

entry;   b\xt  Hull  contra.  wafte,  uulefs 

the  deleRdant  permits  the  timber  to  rot  after  the  tempeft.     Br.  Double  Plea,  pi.  30* 

Where  a  leafe   is   upon  a  condition,  that  if  the  tenant  fuffers  Id. ibid. 
wafte,  he  may  enter,  there  he  cannot  enter  for  uncovering  by 
tempeft,  unlefs  he  fays  that  the  leffee  had  fufHcient  time  after  to 
repair  it,  and  did  not.     Per  Hull  clearly. 

T  4  In 


28o 

Br.  Wale, 

pi.  86. 


Br  Nega- 
tive, &c. 
pi.  21. 


In  wafle  for  permitting  a  Jioufe  to  be  uncovered,  by  which  the 
timber  became  rotten  and  corrupt,  defendant  faid,  that  the  day  of 
the  writ  purchafcd,  the  houfe  was  fufHciently  repaired ;  and  the 
bcfl  opinion  was,  that  it  is  no  plea;  for  it  is  in  a  manner  double  j 
the  one,  that  if  wafle  was  done  it  is  amended  ;  and  the  other, 
that  there  never  was  wafte.  But,  if  he  had  faid,  that  after  the 
wafle,  it  was  fufTiciently  repaired  before  the  writ  purchafed,  it 
feems  to  be  a  good  plea. 

Wafle  in  ten  afhes,  the  defendant  faid,  that  the  plaintiff  gave 

them  to  R.  €•)  and  commanded  the  defendant  to  cut  and  deliver 

them  to  the  faid  R.C,  by  which  he  did   fo  j  judgment^  ^3'c7/(j ; 

the  plaintiff  faid,   that  he  did  not  cut  by  his  command.     Per 

Newton  and  Pcijlon,  this  is  a  negative pregnatit^  by  which  he  faid  that 

he  did  not  comm.and  him  ;  qnod  not  a. 

jBr. Wafte,         Where  a  leafe  is  by  deed  without  impeachment  of  wafle,  or 

pi.  89.         by  grant  to  be  difcharged  of  wafte,  all  by  one  and  the  fame  deed, 

-jo'  s"c^  *    t^'^  tenant   may   rebut,  and  plead  in  bar  by  it,  and  fhall  not  be 

>\nd  Brooke  driven  to  his  writ  of  covenant :  per  Pafton.      Brooke  makes  a  quttrcy 

fays,  It         jf  }^g  fjjjiii  {je  driven  to  his  writ  of  covenant,  if  it  be  granted  by 

fe2;Tis  to  ,  ,       ,  ■>  o  y 

him,  that      another  deed. 

if  the  grant  be  by  another  deed,  it  may  well  be  pleaded  in  bar  alfo. 

aRoU.  Abr.       If  a  man  leafes  land  to  another^z/t*  hnpedhnento  vaj}i^  it  (hall  be 

*jS-  a  good  bar  in  an  a£lion  of  wafle  ;  for  thofe  words  {ftfie  iwpeditnento 

vaj}i)   amount  to  as  much  as  without  impeachment  of  wafle. 

id.'tbU.  So,  if  a  man  leafes  the  manor  of  D.  and  all  lands  and  tenements, 

ts'c.  parcel  of  the  faid  manor,  to  have  the  aforefaid  manor,  lands, 
woods,  ^c.  as  houfe  bote  and  \\-Ay-hott,  Jine  impedimento  vajii  iox 
years  ;  this  fhall  be  a  good  bar  in  an  a6lion  of  wafte  >  for  the 
words  (  fine  impedimento  •vnjti)  relate  to  all  the  things  demifed,  and 
the  exprefhng  of  houfe-bote,  ksc.  is  furplus  and  void. 

Where  the  defendant  juflifies  the  wafle  of  cutting  afhes  for 
fire-bote,  he  ought  to  furmife,  that  there  were  no  underwoods 
upon  the  land,  isfc  And  the  fame  law  feems  to  be  where  he 
takes  beeches  or  other  trees  which  are  timber,  by  the  befl  opinion 
of  the  court. 

If  lelTee  does  wafte  by  cutting  trees,  and  lefTor  carries  them 
away,  (admitting  the  carrying  away  tortious,  for  there  it  is  held, 
that  he  may  have  trefpafs  for  them  againft  the  lefTor,)  yet  this  is 

by  the  leifor  not  any  matter  in  bar  of  the  action  j  but  he  fliall  be  put  to  his 

hnoexcule    trcfpafs. 

of  the  Afafte,  '  . 

yfhich  the  leflec  was  guilty  of  by  the  abatement.     Br.  Wade,  pi.  39.  cites  S.  C. 


Br.  Wade, 
pi.  89. 


44E-3  +4 
b.    For  the 
carrying 
^.em  away 


Br.  Wafte, 
pi.  112. 
In  wafte  for 

trees  cut  and 
fold,  the  de- 
fendantaiuH 
anfwer  to 
both  ;  for 
the  file  is 
trave:  Tiiile, 
•M  admit 


Wafle  in  a  houfe,  and  alfo  in  a  wood  in  cutting  the  trees 
and  felling  them,  izfc.  The  defendant  as  to  the  houfe  faid, 
that  no  wafte  was  done ;  and  to  the  trees,  that  the  houfe  was 
ruinous  in  groundfels  at  the  time  of  the  demife,  by  which  he  cut 
for  reparations,  and  put  the  trees  in  the  groundfels;  and //r  ciir» 
this  is  a  good  plea  where  the  plaintiff  counts  generally  of  cutting 
trees  without  more,  but  contra  where  he  counts  pf  fale,  as  here; 
for  there  he  Ihail  anfwer  to  the  fale  j  by  which  Catejby  juitified 


^:s  aboi'c,  abfqtie  hoc  that  he  fold  them,  and  good  reafon,  for  the  that  he  cuts 
writ  of  wafte  is,  quod  non  liceat  alicui  vajlutriy  venditionem  feu  de-  ^^  fciUand 
Jiruciionem  facire  in  terris^  domibus,   bofcisy  &c.  ^^^^  ^^ 

bellows  them  upon  the  repairs  of  the  houfe,  yet  the  tort  which  it  fuppofed  in  the  fsle  is  not  anfwered  j 
f>cr  Monrague.  And  Knightly  feemcd  to  be  of  the  fame  opinion  ;  and  he  ought  alfo  to  conclurle,  that 
it  is  the  fame  wafte.  D.  35.  b,  36.  a.  pi.  33,  34.  incafe  of  Maiverei  v.  Spink,  D.  90.  b.  pi.  8.  in  caft 
of  Mervin  v.  Lyds. 

Ne  venda  pas  is  no  plea,  but  defendant  (hall  juftlfy  as  in  the  Br.  Wafte, 
plea  above,  aifque  hocy  that  he  fold;  or  (hall  fay,  no  waile  done  P?;  V^*^* 
generally.  °  ^' ^' 

In  trefpafs  it  was  agreed,  that  tenant  for  years  may  cut  wood,  Br.  Wafte, 
but  it  was  doubted  of  tenant  at  will  ;  but  it  feems  that  as  long  as  P^*  *'4« 
tenant  at  will  is  not  countermanded,  he  may  cut  feafonable  wood, 
i3c.     Littleton  faid,  then  he   ought  to  fay,  they  have  ufed  fuch 
cuftom  in  the  country  to  cut  underwood,  for  otherwife  the  juftifi- 
cation  is  not  good,      ^uare  inde. 

Note;  Where  hedge-bote  or  pale-bote  are  granted  to  be  taken  Noy,  zj. 
reafonably,  and  where  certain  loads  or  a  certain  number  of  trees  J^"j';"»  ''• 
are  granted  annually  for  that  purpofe,  here  it  is  not  neceflary  to 
fhew  that  the  fence  is  in  decay  :  and  note,  that  for  fire-bote  ic  is 
not  neceflary  at  the  time  of  cutting  to  Ihew  the  necelfity  :  fo,  for 
reparation,  for  it  is  reafon  and  good  hufbandry  to  cut  them  in 
fome  convenient  time  beforehand  ;  becaufe  that  which  is  allowed 
certainly  at  fome  years  may  not  be  fufficient. 

If  a  man  leafrs  a  houfe,  and  grants  farther  to  lefTee,  that  he  17  E.  3.7. 

may  make  his  belt  profit  of  it ;  this  grant  (hall  not  be  any  bar  ^-  ^-  *^''*** 

in  an  adlion  of  wafte  for  abating  the  houfe;  for  the  grant  fhall   , 3*^7 * jn'the 

be  intended,  that  he  (hall  make  his  bed  profit  according  to  the  cafe  of 

law,  without -tort  and  difinheritance  to  the  leffor.  Dubitatur.  Daniel  t. 

Upley. 

So,  if  the  leafe  be  of  a  wood,  with  grant  to  make  his  beft  profit  17^.3  7. b. 
of  it,  he  cannot  cut  and  fell.     Dubitatur. 

But,  if  a  man  leafes  land,  and  grants  farther  to  the  lelTee,  that  17E.  3.7.b. 

he  fliall  make   his  beil   profit  of  the   mines  of  ftones,  coal,  and  ^^^^  ^°'' . 

.  .  •  n  •  yea's  01  ml. 

iron,  open  in  the   land  ;   this  grant  Ihall  be  a  good  bar  in  an  nerai  lands, 

a£lion  of  waile  for  digging  coals,  (lone,   and   iron,  and  felling  ;  with  liberty 

for  the   molt  profit  of  them  is  to  fell,  and  he  can  have  little  ^^j^e'hr^ 

other  profit.  p,ofit  of  the 

mine,  digged  for  mine,  and  fold  the  gravel  coming  off  it ;  this  is  no  wafte,  if  the  firft  aft  of  digging  be 
not  wafte  :  fjr  the  fale  is  not  wafte,  that  being  a  fubfe^uent  adt.  Adjudged,  Godb.  28.  pi.  37.  27  E.  C» 
B.  Anon. 

In  wafte  by  him  in  remainder,  he  ought  to  fhew  the  deed  of  Br.  Wafte, 
remainder.  P'-.f-    "= 

ihall  fhew 
the  deed,  if  it  be  demanded  by  the  tenant.      But  per  Finch,  he  need  not  fliew  It  till  then.      Br.  Mun- 
£lrans,  pi.  15. 

In  wafte  agAinft  tenant  for  years  of  the  leafe  of  the  plaintiff  Theloai's 
himfelf,    the  defendant  pleaded  that  the  plaintiff  ml  habuit  in  ^ig.  iib.ir. 
tenementis    but  jointly  with  his   wife  in  tail,  ^c.    and  held  a 
good  plea. 

So 


^82  £}t  CiClaQe* 

Theioal's  So  In  waflc  againfl  baron  and  feme,  on  a  leafe  to  them  both 

Dig.  lib.  u.  made   by   the  plaintiff's  father,    the    tenants    pleaded,    that  the 
"P^  S^-        plaintiff's  father  ne  lejlfa  pas  to  them,  nwdo  l^ forma^  Sec.  and  held 

a  good  plea. 
Br.  Waile,         But  in  wafte  agninft  tenant  in  dower,  (he  pleaded  a  grant  mad^ 
pi"  76-         to  her  by  the  heir,  to  hold  without  impeachment  of  wafte,  and 
averred  that  he  had  affets  by  defcent ;  and  the  opinion  was,  that  i 
it  is  no  plea  :  For  the  ftatute  of  Gloucejier  fpeaks  of  warranty  with 
affets  to  bar  the  tail,  and  not  of  grant  with  affets. 
39  E.J.  33.       In  action  of  wafte  againft  tenant  in  dower,  it  is  a  good  bar, 
that  the  baron  who  was  the  anceftor  of  the  plaintiff,  aliened  to 
B.  who  affigned  to  her  her  dower,  and  fo  the  reverfion  is  in  him, 
and  not  in  the  plaintiff. 
Br.  Reieafe,       In  wafte  againft  tenant  by  the  curtefy,  or  in  dower,  they  may 
?'•  f ^v  .      fay,  that  the  plaintiff  srranted  the  reverfion  to  M.  N.  to  whom 

If  the  heir         1  ,     ^  ° 

grantedaway  they  attorncd. 

the  reverfion,  and  tenant  attorned,  the  a£lion  failed  at  common  law.  2  Ir.ft.  300. 

Br.  Nega.         In  wafte,  the  plaintiff  counted  upon  a  leafe  for  years,  by  him 

tiva,&c.        made  to  the  defendant,   and  that  he  did  wafte:  and  the   defend- 

**  *  ant  was  not  fuffered  to  fay,  that  he  did  not  leafe  for  term  of  years, 

but  that  he   did  not  leafe  nwdo  t^  forma^  &c. ;  for  if  he  leafes 

for  life  or  in  fee,  the  defendant  may  plead  it,  and  traverfe  the 

count,  ^c. 

Br.  Wafte,         In  wafte  againft  A.  for  tenements,  which  he  held  of  the  leafe 

P^'  35-         of  E.,  who  held  them  for  term  of  life  of  the  leafe  of  his  father, 

tenure  pi.     *^^  defendant  faid,  that  he  had*  nothing  in  the  tenements  the  day 

55.    *  Br,    of  the  writ  purchafed,  nor  ever  after  ;  but  E.  was  and  is  tenant; 

Non-tenure,  judgment  of  the  writ,  and  7ion  allocatur ;  upon  which  he  faid,  that 

E.  was  tenant  the  day  of  the  writ  purchafed,   abfque  hocy  that  he 

ever  any  thing  had  of  the  leafe  of  E.,  which  was  held  a  good  plea, 

and  the  other  maintained  his  writ ;  quod  tiota,  and  yet  non-tenure  is 

no  plea  in  wafte ;  but  it  feems  that  this  amounts  to  that  E.  non 

dhviftt  msdo  is"  firma.  . 

Br.  Wafte,         Wafte  was  brought  againft  tenant  for  life  for  digging  clay  and 

Th^°^n-       gravel  :  the  defendant  juftified,  by  command  of  the  plaintiff;  and 

wasfcifedin  the  beft  Opinion  was,  that  it  is  no  plea,  for  the    leffor   himfelf 

fee,  but  in     cannot  juftify  to  dig  it,  therefore  his  command  is  void;  as  if  I 

*his  leafe  did    command  7.  S   to  kill  my  father,  which  he  does,  I  (hall  have  ap- 

Tiot  except  *',  ^  ,  ,  ^ 

-the  gravel,  P^^l  •  3"^  in  fomiedon,  if  writ  of  eftrepement  is  delivered  to  the 
and  (o  his  tenant,  the  demandant  cannot  command  him  to  cut  the  trees,  but 
command,     gftfepemejit  lies,  for  thofe  commands  are  void. 

during  the  ^  ' 

leafe,  is  not  good  ;  and,  by  Townfhend,  this  gravel  is  part  of  the  inheritance,  and  he  cannot  grant  his  in- 
heritance by  parol  only  without  deed.     See  the  Year  book,  2  H.  7.  14. 

Mo.  5+.  pi.       But,  where  W.  brought  wafte  againft  the  defendant,  tenant 

andUxorv.  fo'^  ^^f^^   b.y  reafon  of  a  remainder  to  him  limited  by  ufe ;  and 

Deitenfam.     affigned   the   wafte  projlernendo  horreiini;  the   defendant  pleaded 

in  bar,  that  the  great  timber  of  the  faid  barn,  at  the  time  of  the 

death  of  her  huiband,  was  fo  rotten,   ^c,  that  it  could  not  be 

repaired  3 


repaired ;  this  was  taken  to  be  a  good  plea,  and  iflUe  taken  upozk 

the  matter. 

The  plaintifF  made  a  leafe  for  years  to  A.,  and  before  the  ex-  3  Le.  403; 
plratton  thereof  he  made  another  leafe  of  the  fame  lands  to  £.  ^ho/^v 
the  defendant,  to  begin  prefently,  and  then  brought  an  adion  of  Wingfieli. 
wafte  againft  him  for  wafte  done  during  the  firft  leafe :  The  court 
faid,  that  in  fuch  cafe  it  would  not  be  fafe  for  him  to  plead  no 
iua,/fe  dofie,  for  it  would  be  found  againft  him,  and  if  he  (hould 
plead  the  fpecial  matter,  as  aforefaid,  viz.  that  the  firft  lea'fe  was 
in  being  at  the  time  of  the  wafte  done,  after  the  expiration  where- 
of no  wafte  was  done,  this  would  be  good,  if  the  fecond  leafe  was 
not  by  indenture,  otherwife,  he  will  be  eftopped  by  the  indenture 
from  fliewing  that  the  fecond  leafe  had  another  beginning  thaa 
the  indenture  purports,  and  then  the  wafte  will  charge  him.  And 
if  defendant  pleads  the  fpecial  matter,  the  plaintifF,  by  his  replica- 
tion, may  eftop  him  to  plead  any  other  beginning  of  the  term  thaa 
the  letter  of  the  indenture  purports,  and  it  will  be  no  departure 
becaufe  it  ftrengthens  the  declaration. 

Ancient  dt^mefne  is  no  good  plea  in  an  action  upon  the  ftatute  Ow.  24. 
of  Gloucejler,  for  it  is  only  a  peifonal  aclion,  and  the  ftatute  is  be-  c.  b.  ^ 
neficial  to  the  commonwealth.  wen  sea  «, 

In  wafte  for  cutting  down  300  oaks,  the  defendant  pleaded  as  Cro.  Eiiz. 
to  200  of  them,  that  the  houle  leafed  was  ruinous,  ^c.  and  that  59 >  pi-  33. 
he  cut  them  down  to  repair  the  houfes,  and  as  to  the  refidue,  that  Ceoige  v. 
he  felled  and  keeps  them  to  employ  about  the  reparations  tempore  Stamtield. 
opportuno.     And  all  the  court,  without  argumenr,  held  it  no  plea: 
For  if    it   ftiould    be   good,  every   farmer  might   cut  down  all 
the  trees  on  his  farm,  when  there  was  no  manner  of  occafion 
to  repair. 

If  two  bring  an  a£lion  of  wafte,  the  releafe  of  one  is  a  good  1  inft.  355. 
bar  againft  the  other-  •>•  i*"the 

°  aftion  by 

two  be  brought  in  the  ttnu\t,  a  releafe  of  the  one  Is  a  bar  to  both.     But  otherwife  it  rs  in  the  temty  for 
Vhese  the  releafe  of  one  doth  not  bar  the  other.       Id.  ibid. 

If  there  be  tenant  for  life,  the  remainder  over  in  tail,  and  he  Br.  Waftc» 
in   remainder   releafe  to  the  tenant  all  his  right,  this  is  a  good  P|-  ^^^' 
bar  againft  the  releafor  in  a  writ  of  wafte  j  and  yet  neither  fee  na^t  ;„  (^ 

nor  fee -tail  pafs.  releafe  to  his 

tenant  for 

life  all  his  right,  yet  he  ftiall  have  aflion  of  wafte.— So,  if  leGee  for  life  do  wafte,  and  grant  over  his 

eftate,  and  leff  r  releafe  to  the  grantee  ;  in  an'  a£lion  of  wafte  againft  the  leiTee,  he  fiiali  plead  the  re- 
leafe: and  yet  he  has  nothing  in  the  land.      I  Inft.  169.  b. And  fo  in  wafte  ftiall  tenant  in  dower,  or 

by  the  curtefy,  in  the  like  caie,  and  the  vouchee  and  the  tenant  in  ipraclpe,  after  a  feoffment  made,  and 
fo  imccntrajlrmam  collai'iorns.     Id,  ihid, 

(M)   Of  the  Judgment  in  Adions  of  Wafte,   aud 
what  ihall  be  recovered  thereby. 

OTATUTE   of  Gloucejler,  6  E.  i.    C  5.   enafts,    That  he  [a)  (^)  if  one 
'^     which  Jfjall  be  attainted  of  ivajle,  Jljall  leafe  [b)  the  thing  that  he  joint-tenant 
hath  wajled :  and  moreover  jjjall  {c)  recompenfe  thrice  fo  much  as  the  ^^^V"  t  u 
luajle  Jhall  be  taxed  at.  fl,aii  be  at- 

tainted of  the  wafte,  &c.  2  laft.  303.        But  treble  damages  fliall  be  jccoveref  againft  him  that  did  the 
V/afteonly.    a  Inft.  302. 

(J)  In 


284 


€)f  ©aaae» 


(b)  In  an  a£lion  of  v.jflc  aga'n!l  a  Icflee  for  life,  for  wafte  done  in  three  acres,  the  defendant  cla"mJ 
fee  :  whereupon  ilfue  13  joined  ;  the  jury  find  agiinft  the  defendant,  that  he  hnh  but  an  ellate  for  lite  ; 
and  inquired  furtiicr  of  the  wafte,  and  found  the  waftc  done  in  one  acre  only.  The  plaintiff  cannot  ha»c 
judgment  for  ihc  whole  ianJ,  in  relpefl  of  the  forfeiture  and  treble  damages  :  for  that  judgment  is  not 
according  to  this  a(\,  that  is  to  fay,  of  the  phce  wafted,  and  treble  damages  in  refpedt  of  the  place 
wafted:  wherefore  he  hudjudgment  according  to  the  ftatute,  of  oncacre  and  treble  damages,   z  Inft.  305. 

(c)  Wherefoever  the  common  law  gave  fingle  damages  againft  any,  this  aft  gives  treble,  unlefs  iheie 
be  any  fpecial  provilion  made  by  this  ad.      2  Inft.  306. 

This  ftatute  does  not  bind  the  king.     Per  Coke,  Arg.  Mo.  321.  in  Englefield's  cafe. 

3f  the  guar-        j^fid  for  tuajie  made  in  the  time  of  nvardJJjipy  itfliall  be  done  as  is 

dian  fuffers    contained  in  the  Great  Charter. 
a  ftranger  to 

cut  down  timber. trees,  or  to  pioftrate  any  of  the  houfes,  and  according  to-  his  name  of  guardian  doth 
Dot  endeavour  to  keep  and  preferve  the  inheritance  of  the  ward  in  liis  cuftody  and  keeping;,  nor  to  forbid 
and  withftand  the  wrong-doer,  this  ihall  dc  taken  in  la*  for  his  confent :  fir  in  th'S  cafe  qui  nor:  prohibit 
qucd  troktbere po'.cji  o£entir:  i'\d:tur  ;  and  if  (uch  wafte  and  deftrudlion  be  done  witiiout  the  knowledge 
of  the  guardian,  or  with  fuch  number  as  he  could  not  withftand,  then  ought  the  guadian  tocaufe  an  afTifc 
to  be  brought  againft  fuch  wrong-doers,  by  the  heir,  wherein  he  Ihall  recover  ine  freehold  and  the  da- 
mage: forfuch  wrong  and  di(herifon.  So  note  a  diverfity  between  the  intercft  of  a  guard  an  created  by 
law  :  for  there  in  an  aflTife  the  heir  fliall  recover  damages  j  but  otherwifc  it  is  in  cafe  of  a  Icafe  for  years, 
which  is  the  leftfor's  own  aft.     z  Inft.  305. 

The  €om.  -^"d  luhere  it  is  contained  in  the  Great  Charter,  that  he  which  did 

mlttee  of  a    fhe  ivafle  during  the  ctijiody  Jhall  leafe  the  nvardflnp  ;  it  is  agreed  that 
wafte  and      ^^  J^^^^^  reccmpenfe   the  heir  his  dtvnages  for  the  nvafle,  f  fi  ^^  ^f^^^ 
after  tender-  the  tuardfhip  lofi  do  not  amount  to  the  value  of  the  damages  before  the 
ed  marriage    Qpg  ^f  ff^g  J^^iy  ^f  fj^g  fame  nvard/hih. 
to  the  heir,        *      -^  J  J  "7    i 

and  he  refufed,  and  married  elfewhere.  The  wafte  is  found  by  office.  The  queftlon  was.  Whether  the 
committee  may  bring  furf^iiure  of  marriage  ?  The  court  upon  advifement  held,  that  the  committee  by 
doing  wafte  loft  only  the  ward  of  the  land,  and  not  of  the  body,  by  the  exprefs  words  of  this  ftatute. 
Dy.  25.  b.  pi.  163.     Anon. 

a  Inft.  307.  Upon  the  conftruftion  of  the  ftatute  of  Glouceflery  feme  quef- 
tion  has  been  made,  Whether  in  this  mixed  adlion  the  place 
•wafted  is  the  principal  or  the  damages  .'  And  in  divers  refpedls 
the  one  is  more  principal  than  the  other  :  for  in  refpeft  of  the 
antiquity  againft  tenant  in  dower,  and  tenant  by  the  curtefy,  the 
damages  are  the  principal  ;  and  therefore  they  (hall  be  fometimes 
preferred,  viz.  the  plaintiff  to  have  execution  of  the  damages 
before  the  place  wafted ;  but  in  refpecl  of  the  quality,  the 
realty  is  ever  preferred  before  the  perfonahy  ;  and  therefore  in 
wafte,  if  the  defendant  confefs  the  action,  the  plaintiff  may 
have  judgment  of  the  land,  and  releal'e  his  damages,  which 
proves  the  realty  to  be  the  principal ;  for  omue  majus  dignum  tra- 
hit  ad  fe  minus.  ■ 
F.  N.  B.  If  two  coparceners  leafe  land  for  life,  and  after  wafte   com- 

60.  (R).      mitted  one  dies;  the  aunt  and  niece  muftjoin  in  the  action  :  and 
though  the  niece  fhall  recover  no  damages,  yet  ftie  ftiall  lecover 
the  place  wafted  :  and  it  feems  they  fhall  hold  the  fame  in  co- 
parcenary. 
Br.  Wafte,         In  wafte  at  the  /;i///>n//j- wafte  was  found  in  four  oaks  in  divers 
If  ^^'      <■  P^rts  in  a  wood  :  and  it  was  doubted  if  he  fliall  recover  the  wood 
a  wood  does   o^"  ^hc  placc  waftcd  :  and  at  laft  it  was  awarded,  that  he  recover 
wale  in  one  the  placc  wafted,  a)id  his  treble  damages. 

corner  of  the 

wood,  he  (hail  not  lofe  all  the  wood,  fcr  Fineux,  Ch.  J.  but  only  the  place  wafted.     Br.  Wafte,  pi    9^. 

But,  if  thcjc  aie  aivers  plots  of  the  land  in  th»  wood  in  divers  placej  5  if  the  termor  does  wafte  ia 

th* 
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the  wood,  he  /tall  lofe  thofe  plots,  though  he  did  not  do  -wafte  in  them  ;  fot  thofe  are  pircel  of  the  wood: 
And  this  feems  to  be  where  he  has  done  walte  in  the  v/ood  Jparjim  (^  circumjuaaue  y  and  this  was  faid  by 
Fi.ieux  in  the  Reading  of  Theeher.     Ibid. 

If  trees  growing  fparjtin  in  a  clofe  are  cut,  in  an  action  of  waflc  ilnft  54.,«: 

all  the  clofe  (hall  be  recovered.  Browni. 

240.  s.  p. 
Anon,  and  the  t;%bte  value  fiiall  be  levied  by  j?.  fj.  Sec.     Id.  ibid. 

If  wafte  be  done  in  divers  rooms  in  a  houfe,  the  rooms  fhall  be  xlnft.  54. 
recovered  in  an  a6tion  of  wade,  and  not  all  the  houfe. 

But,  if  wade  be  done  in  a  houCe  Jpar/tm  throughout  the  houfe,  Id.  Hid. 
all  the  houfe  (hall  be  recovered. 

If  wade  be  done  in  the  hall  of  the  houfe,  yet  all  the  houfe  {hall  jd,  ii,;d. 
not  be  recovered,  though  fome  fay,  that  the  houfe  has  its  deno-  J"  ancient 
mination  from  the  hall.  L'lden?" 

ibme,  that  if  the  hall  was  wafted,  the  whole  houfe  fliould  be  recovered ;  for  that  in  thofe  days  the  hall 
war  the  place  of  the  greateft  refort  and  ufe,  infomuch,  that  the  whole  houfe  was  called  by  the  name  of 
the  hall,  as  Dale  Hail,  &c.  but  the  purview  of  the  ftatute  of  Glouceller  is,  that  he  fhall  lofe  that  thins 
that  he  ha:h  waAed.     2  Inil.  303,  304. 

Noy,  Attorney-General,  in  Mr.  Atkins's  Reading  he'd,  that  the  15  E-  3.  tit.  Wade,  S.  That  in 
wafte  of  the  hall  the  houfe  Ihall  be  recovered,  was  good  law,  contrary  to  the  opinion  of  i  Inft,  54.  a. 
And  he  cited  the  cafe  of  Lord  Abergavenny  v.  Sir  Richard  Southwell,  in  an  a<3ion  of  warte,  for  wafts 
done  in  the  kitchen  and  larder  of  a  caftle,  and  all  the  caftle  was  recovered,  becaufe  a  caftle  is  not  divid- 
ablt,afid  fo  adjudged.      liEliz.     SeeD.jyi.b.  Marg.  pi.  33. 

If  a  man  brings  an  a£lion  of  wade,  becaufe  the  pales  of  a  park,  2  Roll.  Abr. 
which  encompafs  the  park,  were  permitted  to  decay;  but  it  is  ^3<5- 
not  averred  that  there  were  any  deer  in  the  park,  or  that  thereby 
the  deer  were  difperfed,  and  in  this  a6lion  the  plaintiff  recovers  j 
he  fhall  not  recover  all  the  land  which  is  comprifed  within  the 
pale,  but  only  the  place  where  the  pale  dood.  And  the  court 
feeraed  to  incline  to  it  in  a  writ  of  error  upon  fuch  judgment  in 
bank,  tiie  judgment  being  affirmed  in  the  King's  Bench  to  recover 
the  place  waded. 

If  a  man  does  wade,  and  grants  his  edate  over,  yet  upon  an  Br.  Waft? 
a£lion  brought  againd  him,  he  (hall  lofe  the  place  waded  :  and  P'-33* 
his  grantee,  who  is  not  party  to  it,  fiiall  lofe  his  intered.  And 
therefore  it  is  a  good  plea  for  the  grantee,  that  fuch  a  day  he 
granted  his  edate  over,  before  which  grant  no  wade  was  done : 
and  in  an  action  againd  the  grantee  it  is  a  good  plea,  that  y.  N. 
granted  it  to  him,  after  whicli  grant  no  wade  was  done. 

In  wade  by  two  upon  a  leafe  for  term  of  life,  one  was  fum-  Br.  Waitc 
moned  and  fevered,  and  the  otlier  fued  forth,  and  afligned  the  P^-x'^* 
wade  in  divers  things,  as  in  cutting  willows,  and  found  for  the 
plaintiff,  and  damages  were  taxed,  and  he  had  judgment  to  re- 
cover the  moiety  of  the  damages,  and  the  moiety  of  the  place 
waded,  and  as  to  the  willows  the  court  advifed. 

If  a  man  does  wade  in  hedge-rows  which  furround  a  padure,  Br.  Wafte, 
nothing  diall  be  recovered  but  the  place  waded,  viz.  the  circuit  P'-  'S^- 
of  the  root  and  not  the  entire  padure. 

If  the  tenant  of  one  houfe  is  difleifor  of  the  next  houfe,  and  he  Vin.  ALr. 
pulls  down  both,  and  builds  them  into  one  new  one,  diffeifee  Ihall  ^-  "•  5^9- 
recover  9.U  the  houfe. 

When 
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C  Rep.  44.        When  wafte  is  brought  in  the  tenuity  damages  are  only  to  be 
Br-kcscsfe.  recovered. 

Browni.  If  leflee  for  years  or  life  grnnts  a  rent  out  of  the  land  fo  leafed, 

ajS.  Anon,  gnj   afterwards  commits  vaflc,    if  the  lord  recovers  the   place 
wafted,  yet  the  land  fhall  be  charged. 


(N)    In  what  Cafes  In  general  Wafte  may  be  re- 
ftrained  by  Injundion  in  Equity. 

r  A  ^'^'^^^  °^  equity  will  interpofe  by  injuntflion  to  prevent  tho 
■^^  aflertion  of  a  doubtful  right  in  a  manner  produdlive  of  irre- 
parable injury.  Therefore,  where  the  tenants  of  a  manor,  claiming 
a  riglit  of  eflovers,  cut  do«n  a  great  quantity  of  timber  of  great 
value,  their  title  being  doubtful,  the  court  entertained  a  bill  at  the 
fuit  ol  the  lord  of  the  manor  to  reftrain  the  aflertion  of  it.  But  in 
tliis,  and  indeed  in  all  cafes  of  wafte,  thr  title  of  the  plaintiff  muft  be 
fet  forth  fully  -md  particularly  in  his  bill,  elf;  the  defr-ndant  may 
demur.  The  bill  muft  likewife  be  fupported  by  an  affidavit  of  the 
3  Atk.  4<)6.  wafte  committed  or  threatened  ;  though  in  fonie  cafes  the  injunc- 
tion l.as  been  granted  without  one.  But  the  court  will  not  re- 
ftrain the  defendant  from  working  a  mine  already  opened,  even 
where  there  is  an  affidavit  (a),  unlefs  it  appear  that  he  has 
only  a  term  in  the  e^i^e  for  years  or  for  life,  and  that  the  re- 
verfion  be  in  the  plaintiff:  or  [b),  that  it  be  a  breach  of  an  exprefs 
covenant,  or  an  undifputed  mifchief. 

If  a  parfon  commit  wafte  upon  the  glebe,  an  injur£lion  will  be 
granted  on  the  application  of  the  patron.  So,  if  the  widow  of 
the  late  incumbent  commit  walte  during  the  vacancy.] 

399.    Stracby  v.  Frai.cis,  a  Atk.  217.     Ho/kins  v.  F€atl)erfto.^e,  2  Br.  Ch.  Rep.  552. 
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If  a  tenant  for  life  plant  woad  on  the  land,  vilich  is  of  fo 
poifonous  a  quality  that  it  dellroys  the  principle:,  oi  vegetation, 
without  an  exprefs  power  in  his  leafe,  where  it  is  ufual  tu  have  fuch 
powers,  it  may  be  confidered  as  wafte,  and  the  court  of  Chancery 
may  grant  an  injun6lion. 

If  there  be  leffee  for  life,  remainder  for  life,  the  reverfion  or 
remainder  in  fee,  and  the  leffee  in  poffeffion  waftes  the  lands ; 
though  he  is  not  puniftiable  for  wafte  by  the  common  *  law,  by 
reafon  of  the  mefne  remainder  for  life,  yet  he  fiiall  be  reftrained 
in  Chancery,  for  this  is  a  particular  mifchief. 

*That  fuch  IcfTce  is  not  pun'ifliable  bv  the  common  )aw,  during  the  continuance  of  the  remainder,  though 
ifter  its  deteimination  he  is.     Vide  i  Jnft.  54.     2  inft.  301. 

1  Vern.  23.  But,  if  fuch  leffee  has  in  his  leafe  an  exprefs  claufe  of  luithout 
court°of   ^    iinpeachment  of  ivajie,  he  (hall  not  be  injoined  in  equity. 

equity  will  not  aflirt  a  forfeiture,  yet  the  tenant  in  poneflion  fliall  be  retrained  hi  equity  from  comraltt'ng 
Viafte  in  all  cafes,  in  which  *a[le  is  puniiTiable  by  law  ;  and  for  this  purpofe  an  injunftion  will  be  granted 
before  the  bil  is  filed  All',  an  injundtion  will  be  granted  to  ftay  waUe  in  behait  of  an  infant  in  -ventre 
ja  mere.  Equity  will  likewife  (in  fome  particular  cafes)  reftrain  tJ  e  tenant  from  committing  wafte, 
where  it  is  difpunifhable  by  law,  either  by  the  nature  of  his  edate,  or  by  exprefs  grant  of  tvicbout  im- 
ptacbment  of  wejie ;  but  where,  by  the  ai,rce(nent  ol"  the  parties,  the  leafe  is  made  ivUtout  i/n^eacbn:ent  cf 
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«va^i?,  equity  will  notreftrain  the  kffee  from  cutting  timber,  ploughing,  opening  m'nes,  &c.,  though  fuch 
lefTee  fliall  be  reftrained  from  pulling  down  houfcs,  defacing  feats,  &c.  Hard.  96.  i  Chan.  Rep.  13, 
14.  ic6.  116.     a  Vern.  392.  711.     i  Salk.  161.     z  Chan.  Ca.  32.     2  Chan.  Rep.  54, 

[A  tenant  for  years,  remainder  to  B.  for  life,  remainder  to  C.  Rofweirs 
in  fee.     J.  is  doing  wafte.     B.,  though  he  cannot  bring  v/afte,  ^''^^'  ^  ^''• 
not  having  the  inheritance,  is  yet  entitled  to  an  injun£lion.     But  (a)'MoiIi', 
(a)  if  the  walte  be  of  a  trivial  nature,  and  a  fortiori  if  it  be  a  me-  neux  v 
Horating  wafte,  as  by  building  on  the  premifes,  (fee  Co.  Lift.  53.)  p°|^^"' 
the  court  will  not  injoin :  nor,  if  the  reverfioner  or  remainder-  per'hord     * 
man  in  fee  be  not  made  a  party,  who  poffibly  may   approve  of  King.  3  p.- 

*1,^  ..    a     -I  Wms.  268. 

the  wafte.]  „,j^  j-Pj^ 

If  A.  is  tenant  for  life,  remainder  to  B.  for  life,  remainder  to  Dayrei  v. 
the  firft  and  other  fons  of  B.  in  tail  male,  remainder  to  B.  in  tail,  f\^"''^^f'* 
isfc.  and  B.  (before  the  birth  of  any  fon)   brings  a  bill  againft  A.  Abr.400.* 
to  ftay  wafte,  and  A.  demurs  to  this  bill,  becaufe  the  plaintiff  had 
no  right  to  the  trees,   and  no  one  that  had  the  inheritance  was 
party ;  yet  the  demurrer  will  be  over-ruled,  becaufe  wafte  is  to 
the  damage  of  the  publick,  and  B.  Is  to  take  care  of  the  inherit- 
ance for  his  children,  if  he  has  any,  and  has  a  particular  interefl: 
himfelf,  in  cafe  he  comes  to  the  eftate. 

On  a  motion  for  an  injundllon  to  ftay  a  jolntrefs,  who  was  te-  Ij.ihy. 
nant  in  tall  after  poffibility,  is'cy  from  committing  wafte,  it  was  ^°''  ^• 
urged,  that  flie  being  jolntrefs  within  the  i  ith  of  H.  7.  ought  in  rp"r.^ch\ 
equity  to  be  reftrained  from  cutting  timber,  that  being  part  of  454.  S.  C.J 
the  inheritance,  which,   by  the   ftatute,    ftie  is  reftrained  from 
aliening;  and  the  court  granted  an  injunction  againft  wilful  wafte 
in  the  fite  of  the  houfe,  and  pulling  down  houfes. 

[On  a  bill   to  reftrain  a  jolntrefs  without  impeachment  of  ivafe  BafTettv. 
from  committing  wafte,   a  perpetual  injunction  was  granted  to  ^Vlh* 
reftrain  her  and  her  agent  from  ploughing  the  pafture  and  meadow  Rep.  190. 
lands  of  her  jointure.] 

But,  where  a  jolntrefs  had  a  covenant  that  her  jointure  ihould  Id.  ii>i<L 
be  of  fuch  a  yearly  value,  which  fell  fliort,  though  her  eftate  was  S^'^^  ** 
not  without  impeachment  of  wajle ;  yet  the  court  would  not  pro- 
hibit her  committing  wafte,  fo  far  as  to  make  up  the  defedt  of  her 
jointure.      But  quxre  if  an  aEiion  of  wafle  be  brought  againji  her^  if 
Chancery  ivill  injoin  the  aBion. 

It  feems  to  be  a  general  principle,  however,  that — 

Tenant  in  tail,  after  poiriblllty,  fliall  be  reftrained  In  equity  2  Show,  69; 
from  doing  wafte  by  injuiiftion,  i^c  becaufe  the  court  will  never  Pj*  53- 
fee  a  man  difmherited  j  per  Chance^  Finch.     And  he  took  a  diver-  B^^bb. 
fity  where  a  man  is  not  punifliable  for  wafte,  and  where  he  hath  a  woman 
a  right  to  do  wafte  j  and  cited  Uvedale's,  cafe,  24  Car.  i .  ruled  by  j^",^"  f^'^'*^ 
the  Lord  Roll,  to  warrant  that  diftinclion.  poffibility  of 

ifTue  extinct,  was  reftrained  from  comrnitting  wafle  in  pulling  down  houfes,  or  cutting  down  trees,  whicli 
ftood  in  defence  of  the  houfe,  and  fruit  trees  in  thz  garden  :  but  for  fome  tunets  of  trees,  whxh  ftjod 
a  land's  length  or  two  from  the  court,  would  grant  no  injundlion,  bccauft:  (he  had  by  law  power  to  com- 
mit wafte:  and  yet  ftie'was  nc^erthelefs  reftrained  in  the  particulars  aforefaid,  beiaufe  they  feemed  to  be 
malicious,     z  Frcem.  278,  279.  pi.  349. 

A.  devlfed  lands,  on  which  timber  was  growing,  to  his  wife  iVern.ijz. 
for  life,  remainder  to  5.  in  fee,  paynig  feveral  legacies  within  a  ^hxton.^' 

limited 
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limited  time,  and  In  default  of  payment,  the  remainder  to  C,  he 
paying  the  legacies  j  and  on  a  bill  brouglit  by  B.  the  court  gave 
him  leave  to  cut  timber  or  the  payment  of  the  legacies,  though  it 
was  oppofcd  by  the  tenant  for  life  and  the  devifee  over,  he  mak- 
ing fatisfa6lion  to  the  widow  for  breaking  the  ground  by  carriage, 
"wafte,  tffc. 
tVtrn.iii.       So,  where  a  man  created  a  term  for  500  years,   in  truft  for 
^'i"^"k''     himlclf  and  his  wife  for  life,  remainder  to  truftees  for  payment 
&  aU  of  debts  and  annuities  j  and  by  will  devifed  the  reverfion  thereof 

to  A.  for  life,  without  impeachment  of  wade,   remainder  to  his 
firft  and  other  fons  in  tail  male,  with  remainder  over  ;  A.  being  in 
want,  the  coirt  gave  him  leave  to  cut  down  timber  to  the  value 
of  500/.  though  the  debts  and  annuities  were  not  paid  ;  the  truf- 
tees having  no  power  to  fell  the  timber,  the  debts  being  like  to 
have  a  long  continuance,  and  there  being  a  great  deal  of  decaying 
timber  on  the  eflate. 
Bewickev.        \_A.  tenant  for  life,  remainder  toB.  his  fon  in  tail,  remainder 
■Whitfield,     Jo  Q^  for  life,  with  remainders  over.     A.  files  a  bill  in  his  own 
Wms*  *266    "^"^s  ^^^  ^^^^  of  i?.  his  fon  then  an  infant,  dating  [inter  alia)  that 
In  this  cafe,  there  were  great  quantities  of  timber   upon  the  eftate  going  to 
it  is  to  be      decay,  and  praying  that  he  [A.)  might  be  empowered  to  cut  down 
the^enant     ^^^  ^<^^^  ^^^^  timber  as  was  decaying  or  at  its  full  growth,  for  the 
for  life  was    benefit  oi  B.     The  defendants  by  their  anfwers  admitted   that 
acoplaintift  there  were  feveral  trees  in  a  (late  of  decay,  and  that  it  would  be 
main/erf^*^    for  the  benefit  of  all  perfons  interefted  in  the  premifes  to  have 
man  in  tail,  tliem  cut  down.     It  was  decreed,  that  the  IVlafter  fhould  inquire 
and  claimed  ^\^^^  timber  was  {landing  upon  the  eftate  that  was  in  a  decaying 

no  benefit  ...  ,.,  -ini  \        r 

from  the  fale  Condition,  which  was  neither  a  Ihelter  nor  ornament  to  the  ieat, 
of  the  tim-  and  that  fuch  decaying  timber  as  the  Mafter  ftiould  dire<Sl  (hould 
ber.  But  ^g  ^^j.  f^own  and  fold,  and  the  produce  of  the  fale  invefted  upon 
comraft^o  ptoper  fecurity  in  the  names  of  truftees  for  the  benefit  of  B.  the 
be  entered     infant,  to  be  paid  him  when  he  came  of  age. 

into  between 

the  tenant  for  life  and  rennainder-man  to  ftiare  in  the  profits  of  the  fale,  (which  feems  not  to  be  unrea. 
fonable,  for  no  timber  can  be  cat,  without  the  confent  of  the  tenant  for  life,)  could  die  coiut  in  that  cafe 
authorize  the  cutting  down  of  the  limber  ?  For  if  the  icmainder-man  in  tail  were  to  die  before  his  eftate 
veftedinpoffeflion,  the  rights  of  the  perfnnnext  in  remainder  would  be  varied.  Where,  tfierefore,  the  court 
had  authorized  the  cutting  down  of  timber  on  the  ellate  of  an  infant  tenant  in  tail  in  remainder,  and  the 
tenant  for  life  claitsed  a  life  ellate  in  the  motley  produce!  by  the  fale,  Lord  CommlfTioncr  Eyre  faid,  he 
thought  the  couit  had  done  wrong  in  d  jing  f  .r  the  tenant  in  tail  what  he  could  net  do  for  himfelf;  and  the 
money  was  ordered  to  be  inveftied  in  the  funds,  that  when  the  infant  caaie  of  age,  thf  claims  of  the  par- 
ties might  be  difculled  in  a  bill.  Mildmay  v.  Mildm<iy,  4  Br.  Ch.  Rep.  76.  It  is,  however,  a  ru'e, 
that  the  money  raiied  by  the  fale  of  timber  cut  down  by  tenant  for  life,  impeacluible  of  wafte,  {hM  be 
paid  to  him  who  has  the  firft  eftate  of  inheiitance,  whether  in  fee  or  in  tail  ■■,  and  this,  though  there  may 
be  feveral  intermediate  remainders  that  mav  arife,  Lee  v.  Aifton,  ^  Br.  Ch.  Rep.  37.  But  yet,  where 
the  tenant  for  life  has  alfj  in  himfeif  the  next  exlftent  eftate  of  inheritance,  fubjeft  to  intermediate  con- 
tingent remainders,  he  /hall  not  take  advantage  of  his  own  wrong  in  cutting  down  timber,  but  the  court 
wMl  preferve  it  for  the  benefit  of  th6  contingent  remainder-men.  Williams  v.  Duke  of  fiulton^ 
Feb,  Z4,   1784)  3    Cox's  P.  Wms.   268.  noteti). 

Smailman  In  general,  an  injun£lion  will  not  iffiie  where  the  perfons  ap- 
%^"ch^'  P^y'"S  ^"'^  ^^  ''^'"^  tenants  in  common  with  the  perfon  in  pofTelTion ; 
Rep.  6aj.  for  he  has  an  equal  title  to  the  pofleflion  with  them,  and  they 
may  have  a  partition  againft  him.  However,  where  it  appeared 
that  the  perfon  in  pofiefiion  was  infolvent,  and  could  not  pay  the 
plaintiffs  their  fiiare  of  the  money  producetl  by  the  Lie,  Lor4 
Chancdlour  granted  the  itijunttion.] 

In 
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In  vAizt  Cafes  "Wade  may  be  reftrained  in  Equity,  notwUhflanrllng 
the  Words  without  Impeachment  of  Wajie,  be  contiiined  in  the 
Lcafe,  ^c. 

It  is  true,  that  a  leafe  without  Impeachment  of  wafte,  takes  off  all  Plowd.  135. 

reftraint  from  the  tenant  of  doinsr  it ;  and  he  may  in  fuch  cafe  [At  com- 

pull  up,   or  cut  down  wood  or  timber,  or  dig  mmes,  eT c.  St  his  ci?.ufe,J/M- 

pleafure,  and  not  be  liabk  to  any  a<Slion.  cutimpeacb- 

ment  of 
ivajie,  only  exempted  the  tenant  for  life  from  the  penalty  of  the  ftatutJ,  the  recovery  of  treble  value, 
and  the  place  wafted,  not  giving  the  property  of  the  thing  waited.  But  in  Lewis  Bowie's  cafe, 
II  Co.  70.  it  was  determined,  that  thefe  words  alio  gave  the  property,  the  neceffary  confequence  of 
which  was,  th.it  in  general,  unlefson  particular  circumftances,  he  was  not  to  be  reftrained  in  equity  ; 
for  that  would  be  to  determine,  that  he  /liould  not  make  ufe  of  that  property  which  the  law  allowed  him. 
But  afterwards  (everal  iiiftances  were  confidereJ,  in  which  this  very  large  power  might  be  exercifed  con- 
trary to  conscience  and  in  an  unreafonable  manner  by  the  tenant  for  life;  as,  where  his  a(ft  was  to  the 
JeflruSrion  of  the  thing  fettled  ;  which  was  the  ground  of  Lord  Bernard's  cafe,  the  ftrongeft  that  could 
happen  :  yet  that  vvaa  not  an  original  cafe  without  precedent  or  juJicial  opinion  to  fupport  it,  asappeirs 
from  a  cafe  5  [a.  i.  (before  Lewis  Bowie's  cafe,)  which  probably  occurred  then,  though  the  determiaa- 
tion  there  did  not  operate  upon  it.     P<;r  Lord  Hardwicke,  1  Vez.  265.] 

But  though  the  tenant  may  let  the  houfes  be  out  of  repair,  and  n  Rep.  Si. 
cut  down  trees,  and  convert  them  to  his  own  ufe  j  yet,  where  a  ^  ^"^*-  220. 
tenant  in  fee-fimple  made  a  leafe  for  years  without  impeachment  of  ^  ^'_  ^    ' 
wafte,  it  was  adjudged,  that  the  leffor  had  ftill  fuch  a  property.  Dyer,  1S4. 
that  if  he  cut  and  carried  away  the  trees,  the  leflee  could  only 
recover  damages  in  an  a£lion  for  the  trefpafs,  and  not  for  the 
trees  :  Alfo  it  hath  been  held,  that  tenant  for  life,  without  /;»- 
peachvicnt  ofwafle,  if  he  cuts  down  trees,  is  only  exempt  from  an 
a6liou  of  wafte,  ^c. 

And  if  the  words  are.  To  hold  without  impeachment  of  an^  writer  Wood's 
anion  of  wafle^  the  leflbr  may  feize  the  trees,  if  the  leffee  cuts  them  !"'*•  ITk?. 
down,  or  bring  trover  for  them. 

In  many  cafes,  likewife,  the  court  of  Chancery  will  reftraiii 
wafte,  though  the  leafe,  l^c.  be  made  without  impeachment  of  wafte. 
For 

The  claufc  of  without  impeachment  of  wa/lcy  never  was  extended 
to  allov/  the  very  deftrudlion  of  the  eftate  itfelf,  but  only  to  ex- 
cufe  for  per  permifjlve  wafle^  and  therefore  fuch  a  claufe  would  not 
give  leave  to  fell  or  cut  down  trees  ornamental  or  (heltering  of 
a  houfe,  much  Icfs  to  deftroy  or  demolifh  a  houfe  itfelf.     Thus — 

A  bill  was  brought  by  a  remainder-man  to  reftrain  the  tenant  MS.  R°p; 
for  life,  without  impeachment  of  v/afte,   from  cutting  timber  in  '"  Chanc. 
Wefwood  Park  im.proper  to  be  felled;  and  Lord  Chancellour  grant-  packfogto^ 
ed  the  injunction  to  reftrain  the  defendant  from  cutting  timber,  v.  Packing- 
which  ferved  for  flielter  or  ornament  to  the  houfe,  or  which  grew  J.""' 
in  lines,  avenues,  or  ridings  for  ornament,  and  alfo  any  other  tim-  2?<;.  s.'c. 
bcr  in  the  park,  which  was   not  of  proper  growth  to  be  felled. —  in  this  cafe 
And  his  lordfliip  in  this  cafe  declared,  that  courts  of  equity  had  in  ^^-  p'^'"'?'^. 
this  refpett  eftablilhed  rules  much  more  reftrictive  than  thofe  of  die  d^4nd- " 
the  common  law;  which  gave  tenant  for  life,  without  impeach-  ant,  sir  H. 
ment  of  wafte,  as  large  a  power  over  the  timber,  as  tenant  in  fee-  P^'^-'"6'"3^> 
fimple,  that  timber  might  be  had  for  publick  ufe.  down^^rfjr 

rj^wi^r  of  trees,  and   had  /irt-^jf^wi't/ to  cut  down  and  deilroy  them  a//:   that  Sir  H.  Packington's  agr.nt 

had  agreed  fos  the  fale  of  2000  trees,  and  that  in  confequence  thereof /sms  tases  had  bee.i  adually 

Vct.Vll.  IT  f«U«d. 
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felled.  It  does  not  appear  from  the  allegations  of  the  p'aintiff  iiprn  movlrg  for  the  injunftion,  whe- 
ther he  Jgeiit  had  aJmitted  th^  fidt.  Sir  H.  i  ackington's  anlwer  was  not  contie  in.  Lord  Hardwickc 
granted  iheinjundion  to  lefbainSir  H.  Packingion,  his  agents,  fervanti,  and  woikmen,  from  cutting 
dokvn  timber-trees  grcwiiig  in  Weftwood  Pjik  aforefaid,  «h'ch  weie  lor  the  JJje/tir  or  ornament  oi  the 
faid  manfion-houle  theie  ;  aid  alio  any  timber- trees,  uhich  were  planted  or  grew  in  any  lines,  a-venuts, 
or  rulings, f}'  the  ornamenl  of  the  faid  jark^  until  ihcjaid  Sir  H.  Vdck'in^loti JhoulJ fully  anfiver  tkt  plain- 
tiff's bili.     Reg.  Lib.  B.  1744.  foL  325.] 

2  Preem.  Llkewife,  wlicrc  yl.  upon  his  marriage  fettled  lands  to  the  ufe 

Pep.  53.  of  hiinfclf  and  AI.  his  wife,  and  tlie  heirs  of  their  two  bodies;  af- 
E^b'^^'Hr  terward  A.  died  without  iflue,  M.  married  D.  the  defendant,  being 
l.rdihipiad,  then  tenant  in  tail  after  pofhbility  of  iflue  extln6l:  and  M.  and 
it  ihc.e  be  J),  jiaviug  felled  fume  trees  in  a  grove  that  grew  near,  and  was 
tenjnt  lor      ^^  ornament  to  the  manfion-houfe,  and  having  an  intention  to  fell 

lite  VM  hi'Ut         ,  n  »  .     •        •  -r  1  I         1  I        I       1  1    •  -J 

impeach-  the  reu*,  tlie  planititr,  to  whom  the  lasuls  belonged  m  remamder, 
mint  of  brought  his  bill  to  reftrain  AI.  from  felling  thofe  trees,  and  to  have 
vaile,  and      ^^^  injunction  to  ftay  the  committing   of  wafle.     This  caufe  was 

lie  goes  10  -'  ,  '  ,  " 

puiid-*n  referred,  and  if  the  parties  could  not  agree,  then  to  be  fct  down 
iht  iniuies,  again.  But  Lord  Ch,  Nott'wgkani  difcovered  his  inclinatlonyor///^/' 
xt.'ftem'^an-     ^^"^  granting  an  injunaion. 

cioufly,  this  court  will  reftrain,  althoujh  he  hath  txprcfs  power  by  the  aft  of  the  party  to  commit  wafle  ; 
for  this  touiC  will  modeiaie  the  exercife  of  that  power,  and  will  reftrain  cxtvavagant  humorous  wafte, 
ceciule  it  \ip'c  hono  publico  to  reftrain  it  ;  and  he  laid  he  never  knew  an  irjunftion  denied  to  flay  the 
pulling  down  of  houlcs  by  'enant  for  life  without  inipeachment  of"  wafte,  unlel's  it  were  to  Serjeant  Fetk 
in  Lord  Oxford's  c^fe,  and  faid,  he  believed  he  ftiould  never  f.e  this  ciurt  deny  it  again.     lb.  54. 

zFreem.  r;;.  So,  wherc  a  Icafe  was  made  by  a  bifliop  for  twenty-one  years, 
Al>r,.ham  v,  ivithout  livpcackmcnt  of  wn/le^  of  land  tliat  had  many  trees  upon  it, 
and  the  tenant  cut  down  none  of  the  trees  till  about  half  a  year 
before  the  expiration  of  his  term,  and  then  began  to  fell  the  trees; 
the  court  granted  an  injuncllon:  for  though  he  might  have  felled 
trees  every  year  from  the  beginning  of  his  term,  and  then  they 
would  have  been  growing  up  again  gradually,  yet  it  is  unreafon- 
able  th.it  he  {liould  let  them  grow  till  towards  the  end  of  his  term, 
and  then  fweep  them  ail  aw^ay:  for  though  he  had  power  to  com- 
mit wafle,  yet  this  court  will  model  the  exercife  of  that  power. 
U.  ibid.  So,  in  the  cafe  of  tenant  for  life,  remainder  to  the  firfl:  fon  for 

life,  ivilhout  iiKpeachnier.t  of  ^vfijle,  witli  remainder  over,  the  firft 
fon,  by  the  leave  of  the  lelfee  of  tenant  for  life,  comes  upon  the 
land,  and  fells  the  trees,  although  he  could  not  in  that  cafe  be  pu- 
nifhed  hyaa  aiflion  of  wafle,  yet  he  was  injoined  by  this  court. 
aVern.73",  Lilcewife,  where  A.  on  the  marriage  of  his  eldell  fon,  in  confi- 
710-  deration  of  lc,ooc/.   portion,   fettled  {inter  alia)  Raby  Cnjlle  on 

S.  C  vire'  ^'''^f^^l^  ^^^  ^'f'^>  "iJi-ithcut  ivnpeachinent  of  ivaflcy  remainder  to  his 
V.  Lord  fon  for  life,  and  to  Ins  firfl  and  other  fons  in  tail  male;  after- 
Bernard,  wards,  having  taken  feme  difpleafure  to  his  fon,  he  got  200  work- 
men together,  and  of  a  fudden  firipped  the  caftle  of  the  lead, 
iron,  glafs,  doors,  and  boards,  ^r.,  to  the  value  of  3000/.;  the 
court.,  on  the  fon's  filing  his  bill,  granted  an  injuntSlion  to  ftay  the 
committing  of  wafle  in  pulling  down  the  caflle,  and  upon  hearing 
the  caufe,decreed  not  only  the  injunclion  to  continue,  but  that  the 
cattle  fliould  be  repaired,  and  put  in  the  fame  condition  it  was  in; 
and  for  that  purpofe  a  commiiFion  was  to  ifiue  to  afcertaln  what 
ought  to  be  repaired,  and  a  Mailer  to  fee  it  done  at  the  charge  and 
expence  of  tlv-  father,  and  the  fon  to  have  his  coUs. 

6  Abifliop 
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A  blfliop  of  Londotjy  in  Edward  the  Sixth's  time;  made  a  long  iP.  Wms. 
leafe,  of  which  there  were  about  twenty  years  to  come,  and  the  S^T-  Bifliop 

I      r  1  •  7  •  7  r'       n        -xTr      •         \  u       of  London 

leale  was   made  tuithout  impeachment  of  ivnjte ;   VV.,  in  whom  by  y.  webb. 
feveral  mefae  afTignments  the  remainder  of  this  leafe  was  vefted,  Hisiordfhip- 
articled  with  brick- makers,  that  they  might  dig  and  carry  away  the  [fg'f^J,^^f^g 
foil  of  twenty  acres  fix  feet  deep,  provided  they  did  not  dig  above  ftatuteof 
two  acres  in  the  year,  and  levelled  thofe  acres  before  they  dug  up  Ginucefter, 
others.       The  (now)  bifhop  of  Londo7i  having  the  inheritance  in  )-^'^^';3-'„^i"°' 
right  of  his  bifhoprick,  brought  a  bill  to  injoin  the  digging  of  the  ledeefor 
grouyd   for  brick:  Lord  Chanc.  Parker  directed,  that  IV.  might  years,  and 
carry  off  the  brick  he  had  dug,  but  ordered  an  injundion  to  Itop  \Xhl^,!l%n~ 
further  digging.  peacbmcntof 

ivajie  ie-emi  originally  intended  only  to  mean,  that  the  party  fljould  not  bef)unifliable  by  that  ftatufe,  jiid 
not  to  give  a  property  in  the  trees  or  mateiials  of  an  houfe  pulled  down  by  iefl'ee  for  yevsfar.s  loape  ; 
but  hefaid,  that  the  refolutions  having  cftabiilhed  the  law  to  be  otherwlfe,  he  would  not  Ihake  it,  much 
lefs  carry  it  further,  and  that  he  took  this  cafe,  the  Bilhnpof  London  v.  Webb,  to  be  within  the  reafon 
of  Lord  BernJrd's  cafe  ;  whe  e,  as  he  was  not  permitted  to  deftroy  the  caftle  to  the  piejudice  of  the  re- 
inainder-man,  fo  neither  fhall  the  lefiee  in  ;he  prefent  c.ife  deftroy  this  field  againft  the  bilhop,  who  has 
the  reverfion  in  fee,  to  the  ruin  of  the  inheiitance  of  the  church.     Ibid.  518,  529. 

[A  very  confider.tble  real  efliate  was  limited  to  Mrs.  Rolf,  who  Roltv.Lord 
afterwards  married   the  defendant  the  Lord  Somerville,  for  life,  Scmei-viiie, 
without  Impeachment  of  wade,  remainder  to  the  plaintiff  Rolt  ^br^  tit!" 
for  life,  without  impeachment  of  walle,  with  feveral  remainders  v/afte(A), 
over.     The  defendant,  the  Lord  Somervilie,  to   make  the  mod  of  P'\^- 
this    eftate  during   the   life   of    his  wife,   pulled    dovvn    feveral  whWafon 
honfes  and  out-buildings    upon   the  ellate,   and   fold  them,   and  tenar^.t  in 
alfo  took  up  lead  water-pipes  that  were  laid  for  the   conveyance  '^u'.,|"'°"?''i 
or  water  to  the  capital  meffuage,  and  dupoied  tnereot  ;  and  he  his  father 
alfo  cut  down  feveral  groves  of  trees  that  were  planted  for  fhelter  tenant  tor 
or   ornament  of  the    capital  meffu.if^e.      Upon  this  a   bill   was    '^^'.""f"- 

^  «^  r  out  im- 

brought  by  the  plaintiff  to  compel    the  defendant  to  account  for  peachmenn 
the    money    raifed    by  the    particulars  before    mentioned,     and  ofwafe, 
to  put  the  eftate  in  the    fame   plight    and  condition   It  was  in  ^.l^pTi'Jf 
before.      The  defendant  demurred,  and  infilled,  that  this  wafte  pulling  up  a 
was  committed  by  tenant  for  life  without  Impeachment  of  wafte,  dcaljiior, 
and  therefore  he   was   not   liable   to  be   called    to    an    account  fo|^!^'o^„ 
for  what  he  had  done    either   at  law  or  in   equity  ;  and    if  he  oaks,  and 
was,  yet  the   plaintiff  could    not  call    him    to    an  account,   be-  turntn?  _  v 

ri_  •!  r,i-i*^  Ti    meadow  in_ 

cauie  he  was    not  a  rem?.inder-man  or  tne   inheritance.     Lord  ^^^  plough 
Hardivicke — Though   an   a6lion  of  v/afte  will  not  lie  at  law  for  hr.J,  butd'd 
what  is  done  to  houfes,  or  plantations  for  ornament  or  conveni-  "otapp'vfcr 
ence  by  tenant  for  life  v/ithout  impeachment  of  wafte,   yet  this  tion""'thj'bill 
court  hath  fet  up  a  fuperior  equity,  and  will  rertraln  the  doing  of  was  difmifl- 
fuch  things  on  the  eftate.     In  Lord  Ber/mrd's   cafe  the  court  re-  ^''-    P'^rs 
ftrained  him  from  going  on,  and  crHered  the  eftate  to  be  put  in   jVez  ezx. 
the  fame  condition.      In  Sir  Blundcl  Chnrleton\  cTiit^  the  Marter  For  the 
of  the  Rolls  decreed,  that  no  trees  iliould  be  cut  down  that  were  8"^°"^"^  "f 
•for  the  ornament  of  the  park;  but  Lord  Chanc.  King  reverfr-d  co'ircof 
that,  and  extended  It  only  to  trees  that  were  planted  in  rows*  equity  19  to 
My  only  doubt  is,  as  to  the  trees  that  have  been  cut  down-,  for  if  *^^^"'"- 
this  bill  had  been  brought  before  fuch  trees  («)  had  been  ciitdoWn   way  of  fa<if- 
a<  were  for  the  ortiament  or   ftielter   of  the  tftate,  this  covin  ficVon  to, 

U  ^  would  '^^^^^^^l''^' 


£92  ^^  Cfflafte* 

butbyNvsy  wouM  havc  hitcrpofed :  but  here,  the  mlfchief  is  done,  and  it  Is 

otpieven-  impoflible  to  rellore  it  to  the  fame  condition  as  to  the  plantations, 

^^^0°.  T^hc  and  therefore  it  can  lie  in  fatisfadion  only,  and  I  cannot  fay  the 

•ccountis  plaintiff  is  entitled  to  a  fatisfaclion  for  the  timber,  which  is  a  da- 

oniy  inci-  nvagc  to  the  inheritance;  yet  as  to  pulling  down  the  houfes  and 

preventive  buildings,  and  taking  up  the  lead  pipes,  that  may  be  reftored,  or 

juriioklion  put  in  as  good  condition  again.     In  my  Lord  Bernard's  cafe  there 

by  injunc-  yffQ^Q  directions  for  an  illbe  at  law  to  charge  his  aflets,  with  the 

givf'n  upon  value  of  the  damages,  he  not  having  performed  the  decree  in  his 

tiio  maxim  lifetime. — The  demurrer  was  allowed  as  to  fatisfadlion  on  account 

pt  prevent-  ^£-  ^j,,.  timber,  but  over-ruled  as  to  the  relt. 

l.ig  a  miilli-  ' 

plicity  ot  luits,  that  the  j-arty  may  not  be  obliged  to  proci^ed  both  at  law  and  in  equity.  The  court 
theicfore  have  refuftd  to  entertain  a  bill  merely  fur  faiisfaction  for  timber  cut  down  af  er  the  cflite  of 
the  tenant  who  cut  it  dowa  was  cetetmiiic-,  no  injunilioii  having  been  piaycd.  Jefus  Cuilegc  v.  Bloom, 
3  Aik.  262. 

Antony.  Sit  T,  A.y  in  the  fame  fettlement  in  w^hich  he  made  himfelf 

A/ion,  tenant  for  life  without  impeachment  of  wafte,  with  full  liberty  to 

I  "•  -  +•  commit  walle,  fettled  a  jointure  upon  his  wife  for  life  without  im- 
peachment of  wafte.  On  fettling  another  part  of  his  eftate,  he 
created  a  term  on  truft  to  fccure  a  rent-charge  of  300  /.  per  an- 
num to  his  wii^,  as  a  further  part  of  her  jointure,  and  afterwards 
out  of  the  rents  and  profits  thereof  to  raife  money  from  time  to 
time,  to  reimburfe  her  expences  in  fuftaining  and  repairing  her 
jointure  eftate.  A  bill  was  brought  by  the  daughter  of  Sir  T.  A. 
after  his  death  and  the  death  of  her  brother  without  ilTue,  againft 
her  mother  toi;jjoin  her  from  committing  fpoil  and  deftrudlion  on 
her  jointure  eftate,  and  for  fatisfadtion  for  the  damage  done  there- 
by ;  fuggefting,  that  (he  had  cut  down  even  fuch  timber  as  was 
not  fit  for  repairs,  and  young  faplins,  ^f.,  leaving  not  a  twig  on 
the  eftate.  Lord  Hardivicke  upon  the  general  ground,  confidering 
the  queftion  merel)  as  it  concerned  tenant  for  life  without  im- 
pe-ichment  of  wafte  under  a  fettlement,  feemed  to  think  that  the 
court  could  not  interpofe  to  prevent  fuch  a  tenant  from  cutting 
down  limber  in  an  improper  ftate.  But  on  the  fpecial  circum- 
ftances  of  the  cafe,  his  lordftiip  exprefled  himfelf  to  this  effe£l— 
This  fettlement  is  all  in  the  fettlor's  own  hand-writing,  who 
does  not  appear  to  have  been  a  lawyer  :  and  though  a  counfcl 
was  faid  to  be  employed,  there  is  no  evidence  thereof.  It  is  na- 
tural to  fuppofe,  that  from  the  variety  of  expreffions  in  the  addi- 
tional words  to  the  claufe,  wherein  he  makes  himfelf  tenant  for 
life,  he  thought  there  was  fome  ditlerence.  Befides,  the  term  for 
his  wife's  reimburfement  is  extraordinary ;  and  it  is  abfurd  to  fup- 
pofe he  meant  to  leave  her  at  liberty  to  cut  down  and  ftrip  the 
eftate  of  every  ftick  of  timber,  (which  are  the  natural  botes  for  re- 
pairs.) and  then  to  come  by  this  term  to  be  reimburfed  her  ex- 
pences in  buying  timber  of  repairs  ;  it  is  contrary  to  the  plain  in- 
tent, which  v/as  that  flie  ftiould  be  tenant  for  life  without  im- 
peachment of  wafte  to  prevent  trouble  in  little  matters  ;  but  that 
ihe  fliould  be  reimburfed  out  of  this  term  what  fhe  (hould  pay  out 
of  her  own  pocket.  Therefore,  as  the  defendant  has  cut  down 
timber  on  this  eftate  without. applying  it  to  repairs,  (he  ftiall  have 

no 
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no  benefit  of  this  term,  till  flie  has  reimburfed  to  the  eftate  what 
Ihe  has  fo  unreafonably  cut  away:  and  as  to  the  future,  the  evi- 
dence being  that  flie  has  left  no  timber  fit  even  for  the  repair  of 
farm-houfes,  1  (liall  reftrain  her  by  the  decree  from  cutting  any 
tnore  timber  off  the  eftate  without  leave  of  the  court. 

T.  D.  devifed  his  real  eftates,  fituate  at  C,  W.,  and  B.^  to  his  Chamber. 
wife,   the  defendant,  for  life,  remainder  to  E.  H.   fur  life,  re-  j^"^^"'^ 
mainder  to  the  plaintiff  in  fee.     Juft  before  his  death  he  added   ,  £],.  ch.* 
two  codicils,  the  laft  of  which,  and  the  n^.aterial  one  in  the  pre-  R?p  166. 
fcnt  queftion,  was  in  thefe  words — "  Whereas  I  have  devifed  my  ^"^  1^^  ''^' 

n  1  y    n         -ii  ^        n  1  -  •  1'     Ji"i4iio;i  was 

**  eftates  by  my  lalt  will  and  teltament,  as  therem  mentioned,  (aid  to  iime 

*'  and  my  dear  wife  has  no  power  to  cut  down  any  timber;  now  nearly  in  the 

"   I  give  unto  my  /aid  nvife  for  and  during  fo  longtime  as  f.ie  j'.hall  ^7^!°  \  ^^ 

*'  continue  my  luidow,  full  power  and  authority  to  cut  timber  upon  any  Cbrler., 

**  part  of  my  ef}ate,for  her  own  ufe  and  benefit^  at  all  fcafonnhle  times  20th  Mav 

**  in  the  year ^^     The  defendant,  under  this  power,  made  contraiSls  ^i^s'^^".^'*"^ 

for,  and  began  to   fell  timber :  whereupon  the  plaintiff  filed  his  itra'n  tlie 

bill  againft  her,  charging,  that  fiie  had  cut   down  a  great   many  ^  Pendants 

trees  that  had  been  planted  for  ftielter  and  ornament  to  the  man-  any"timb°r* 

fion-houles,  and  which  ftood  in  the  lawns,  gardens,  and  pleal'ure-  tre;sorother 

grounds  belonging  to  the  teftator,  and  alfo  great  numbers  of  fap-  t'eesgrow- 

Ims,  and  tmiber  trees  unfit  to  be  cut,  and  praymg  an   account  or  f.^^^^^.. 

the  timber  fo  cut,  and  fatisfaclion  for  the  fame,  and  an  injunction  \%h:c!i  vwe 

to  reftrain  the  defendant  from  committing  wafte  and  deftruftion  pi'intedor 

upon  the  eftates.     The  defendant  in  her  anfwer  admitted,  that  Ihe  fhere'for  the 

had  cut  down  feveral  trees  in  the  lawns  and  pleafure-grcunds,  but  omamentor 

infifted  that  it  was  for  the  improvement  of  the  place,  by  widen-  '^e't^fftne 

ing  the  paflages,  and  preventing  damps  :  flie  alio  alleged,  that  oak  y,^^^^  „,. 

and  afli  trees  of  fuch  a  dimenfion  were   accounted    timber  trees,  that  grew  in 

and  that  ftie  had  cut  dov/n  none  mider  fuch   fizes.     An  iniunc-  ■*''^^5,piant- 

,    .     ,  I  r>      •       1         r  .        -^  ed  walks,  or 

tion  (a),  however,  was  granted  to  rcltram  her  irom  cuttmg  trees  li^js,  tor 

which  were  faplins,  and  not  proper  to  be  cut  as  timber.     The  de-  theoi-na- 

fendant  afterwards  intermarried,  and  the  caufe  coming  on  to  be  ^^^^^l^^f 

heard  (Z-),  Lord  Chancellour  was  pleafsd  to  direft   a  trial  at  law  theeitace, 

upon  the  following  iffue,    viz.  Whether  the   defendant  had  cut  and  ai:o 

any  trees  or  other  timber  which  had  been  placed,  or  defignedly  ^^^'^^"'^"^ 

left  for  the  ornament  or  fhelter  of  the  manfion-houfe,  gardens,  fapiins 

and  pleafure-grounds  at  C.  and  at  ¥/.;  and  alfo,  whether  fhe  had  growing  on 

cut  any  faplins  or  young  trees  down  which  are  not  proper  to  be  ^"J.^^""  °^j 

felled  as  timber,  and  what  damage  had  been  fuftained  thereby.  prjiertobe 

feiled,  till  anfwer  or  further  order.  (/>)  3  Br.  Ch.  Rep.  549. 

A  bill  was  filed  by  the  eldeft  fon  tenant  in  tail,  expectant  on  Leighton  v. 
the  death  of  the  father  tenant  for  life,  to  reftrain  the  father  from  ^^^^{jj^"v 
committing  wafte,  by  cutting  down  timber,  efpecially  fuch  as  was  j 747.3, 
ornamental  to  the  houfe.      The  court,  upon  afiidavit,  and  certifi-  i  Br.  Ch. 
cate  of  the  bill  filed,   granted  an   injunction  to  reftrain  the  de-  ^'^"' ^^7- 
fendant  from  committing  wafte    up.  n  fuch    part  of  the  eftate, 
whereof  he  was  fubjecl  to  impeach m.ent  for  wafte,  and  as  to  the 
manfion-houfe,   out-houfes,  gardens,  and  orchards,  timber  grow- 
ing for  ornament  and  ftielter  to  the  houfe,  to  reftrain  him  from 
committing  wafte  therein  till  anfwer  or  further  order, 

U  3  Lands 


Countefs 
Dow  .ger  of 
Plymouth  V. 
Lady  A:- 
chei,  I  Br. 
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159. 


Countefs  of 
Strathmore 
y.  Bowes, 
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Lands  were  dcvlfed  to  truflees  to  be  fold,  and  the  money  to  be 
laid  out  in  tlie  purchafe  of  other  h\nd.s,  which,  when  purchased, 
were  to  be  fettled  to  the  ufe  of  A.  for  life,  without  impeachment 
of  waflc,  remninder  over.  The  rents  and  profits  of  the  lands  to 
be  fold  were  directed  to  be,  till  fale,  to  the  ufe  of  the  fame  per- 
fons  who  would  be  entitled  to  the  lands  that  were  to  be  pur- 
chafed.  It  was  decreed,  that  yA,  the  tenant  for  life,  could  not  cut 
down  timber  on  the  lands  that  were  directed  to  be  fold. 

Although,  as  appears  from  the  above  cafes,  an  injunflion  will 
iflue  to  prevent  a  tenant  for  life  ivithoiit  impeachment  of  ivafte  from 
committing  improper  walle,  yet  if  the  anfwer  deny  any  intention 
of  doing  fo,  be  not  excepted  to,  and  be  full,  the  order  for  the  in- 
junction will  be  difcharged.J 


(O)  What  Relief  may  be  given  in  Equity,  in  Cafes 

of  Walk. 
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^ici).  Vac. 
?733.  Lord 
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A  Bill  was  brought  to  reftraln  tenant  in  dower  from  getting 
^^  peat :  Lord  Chancellour  difmifled  it  with  colts,  as  it  appeared 
to  be  vexatious  ;  the  peat  {he  fold  not  being  above  the  value  of 
10^.  But  herein  it  was  faid,  that  digging  peat  is  in  many  places 
the  ordinary  bote;  and  perhaps  the  only  fruit  that  can  arife  from 
the  land.  They  do  not  carry  away  the  foil,  for  they  dig  off  the 
turf,  then  take  away  the  peat,  and  lay  the  turf  down  again :  and 
tenant  for  life  can  no  more  dig  peat  to  fell,  than  cut  down  timber 
to  fell',  and  the  Chancellour  faid,  if  he  was  to  give  any  relief,  he 
mud  dire£t  an  ilTue;  but  that  the  caufe  was  of  too  frivolous  a 
nature  to  maintain  the  expence. 

A  bill  being  brought  to  redeem  a  mortgage,  on  the  hearing,  an 
account  was  decreed,  and  240/.  reported  due;,  to  which  report  the 
plaintiff  had  taken  exceptions.  The  caufe  thus  Handing  in  court, 
the  Lord  Keeper,  on  a  motion,  and  reading  affidavits,  that  the  de- 
fendant had  burnt  fome  of  the  wainfcot  and  committed  wafte, 
ordered  the  defendant  to  deliver  up  pofl'cffion  to  the  plaintiff, 
who  was  a  pauper^  giving  fecurity  to  abide  that  event  of  the  ac- 
count. 

A.  tenant  for  life,  remainder  to  trultees  to  preferve,  isc.  remain- 
der to  C.  the  plaintiff  in  tail,  remainder  over,  with  power  to  A.  with 
confent  of  rruftees,  to  fell  timber,  and  the  money  arifmg  to  be 
vefted  in  lands,  ^c.  to  fame  ufes,  ts'c.  A.  felled  timber  to  the 
value  of  3000/.  with  confent  of  truftees,  uho  never  intermed- 
dled, and  A.  had  fuffered  fome  of  the  houfes  to  go  out  of  repair. 
C.  by  bill  prayed  an  account  and  injunction.  The  Mafter  of  the 
Rolls  faid,  that  the  timber  might  be  confidered  under  two  deno- 
minations, to  wit,  fuch  as  was  thriving  and  not  fit  to  be  felled; 
and  fuch  as  was  unthriving,  and  what  a  prudent  man  and  a  good 
hufband  would  fell,  is'c,  and  ordered  the  Mafter  to  take  an  ac- 
count, ^c.  And  the  value  of  the  former,  which  was  wafte, 
and  therefore  belongs  to  the  plaintiff,  who  is  next  in  remainder 
of  the  inljeritance,  is  to  gp  to  the  plaintiff,  a;id  the  value  pf  th.e 

other 
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other  Is  to  be  laid  according  to  tlie  fettlement,  ^c.  But  as  to 
repairs  the  court  never  interpofes  in  cafe  oi pernnjjive  ivafie^  either 
to  prohibit  or  give  fatisfaftion,  as  it  does  in  cafe  of  wilful  ivajle  .- 
and  where  the  court  have  jurifdidlion  of  the  principal,  viz.  the  pro- 
hibiting, it  does  in  confequence  give  reHef  for  wafte  done,  either 
by  way  of  account,  as  for  timber  felled,  or  by  obliging  the  party 
to  rebuild,  ^r.,  as  in  cafe  of  houfes,  ^c,  and  mentioned  Lord 
Bernard's  cafe  as  to  Raby  Cajlle.  2  Verti.  But  as  to  repairs,  it 
was  objeiled,  that  the  plaintiff  here  had  no  remedy  at  law  by 
reafon  of  the  mefne  eftate  for  life  to  the  truftees,  between  plaintiff's 
remainder  in  tail,  and  defendant's  eftate  for  life,  and  that  there- 
fore equity  ought  to  interpofc,  ^c,  and  that  this  was  a  point  of 
confequence.      Sed  non  allocatur. 

A  lord  of  a  manor  may  bring  a  bill  for  an  account  of  oar  dug, 
or  timber  cut  by  the  defendant's  teftator. — Thus, 

A  cuftomary  tenant  of  lands,  in  which  was  a  copper  mine,  that  i  P.  Wms. 
never  had  been  opened,  opened  the  fame,  and  dug  out  and  fold  ^'°'"   „,. 
great  quantities  of  oar,  and  died  ;  and  his  heir  continued  digging  ch?fter  v. 
and  difpofing  of  great  quantities  out  of  the  faid  mine.      The  lord   K-mghc. 
of  the   manor  brought  a  bill  in  equity  againft   the  executor  and  ^"^ 'j^'^ '°'*'' 

1       •  r       1  r    •   1  '  1       11  J      1  1      J*  P  "^ 

heir,  praying  an  account  of  the   faui  oar ;  and  alleged  that  thele  this  cafe, 
cuftomary  tenants  were  as  copyhold  tenants,  ^nd  that  the  free-  that  as  to 
hold  was  in  the  plaintiff  as  lord  of  the  manor  and  owner  of  the  0^^//^,^',!^ 
foil ;  and  that  the  manner  of  paffing  the  premifes  was  by  furren-  up  mewow 
der  into  the  hands  of  the  lord,  to   the  ufe  of  the  furrenderee.  "-r  ancient 
It  was  infifted  for  the  defendants,  that  it  did  not  appear,  that  g^un'^dj'if 
the  admittance,  in  this  cafe,  was  to  hold  ad  voluntatem  dom'ini  dies  with 
fecundiim  coiifuetudinem,  &c.  without  which  words,  it  was  infifted,  'J\' .'f.')'"'^* 
there  could  be  no  copyhold,    as  had  been  adjudged  in  L.  Ch.  J. 
Holt's  lime.     And  L.  Ch.  Cowper  faid  it  would  be  a  reproach  to 
equity  to  fay,  that  where  a  man  has  taken  another's  property,  as 
oar,  or  timber,  and  difpofed  of  it  in  his  lifetime  and  dies,  there 
fliould  be  no  remedy. 

Converting  a  brewhoufe  into  tenements  of  a  greater  value,  is  ^ev.  31$. 
wafte,  notwithftanding  the  melioration,  by  reafon  of  the  altera-  q^^.^^' 
tion  of  the  nature  of  the  thing  anxi  of  the  evidence ;  and  fo  re- 
folved  on  a  trial  before  Hale^  Ch.  J.,  and  the  jury  gave  the  verdicl 
accordingly,  and  100  marks  fingle  damages,  which  being  trebled 
amounted  to  200/.  ^which  the  Chancery  compelled  Cole  to  take. 

Leffee  for  500  years  of  land  about  200/.  a-year,  built  feveral  Fin.  Rep. 
houfes,  and  thereby   improved  the  rents  from  -200/.  a-year  to   i^j;  ^''<^ 
1400/.  a-year,  and  quietly  enjoyed  the  fame   for  twenty  years  ^traLni. 
and  more,  and  then  an  a6lion  of  wafte  was  brought  for  pulling 
down   a  brick  wall,  and  cutting  down   fruit-trees^  and   digging 
gravel  for  laying  the  foundations  of  the  houfco  built  on  the  laid 
ground.      He   brought   a  bill   fetting  forth,   that  fuch  building 
could  not  be  accounted  any  wafte,  but  rather  a  melioration  and 
improvement  of  the  land.     The  defendant  pleaded  the  llatute,  by  . 
which   provifion  is  rnadc  for  bringing  a6lions  of  v.wlle.     But  the 
court  over-ruled  the  plea,  and  ordered  the  defendant  to  aniwer 
aiyl  to  fpeed  the  caule, 

U4  An 


«9^ 


Df  m^^c. 


«Vern.  R.  An  utidcr-tctiant  of  a  jointrefs  commits  "wzHefpai^m,  fo  as  at 
263. pi. 247.  ]j^  ^Yic  citate  was  forfeited,  but  infidcd  that  he  had  improved 
Suiith'and  the  eftatc  from  40/.  to  60  L  j)er  afifium,  and  offered  to  take  a 
Lei^h.  leafe  of  it  at  that  rent  for  50  years,  and  to  anfwer  the  value  of 

the  timber  on  a  quantiwi  danvujicalus.      ^.lare. 
«P.  Wms.        One  feifed   in  fee  of  lands  in   which  there  were  mines,  all  of 
J/?*  c  ij      them  unopened,  by  a  deed  conveyed  thofe  lands,   and  all  mines, 

Whitfield  V.  cl       ^  r>  ii-L-  irrL 

Bewit.  waters,  trees,  CS'C.   to  trultees  and  their  heirs,  to  the  uie  or  the 

[It  appears  grautor  for   life,  (who  foon   after  died,)  remainder  to  the  ufe  of 

byReg.Lib.  ^^  [qj-  \[(q^  remainder  to  his  firft,  i5V.  fon  in  tail  male  fuccefTive- 

foi.  576.'  ^X'  i^emainder  to  B.  for  life,  remainder  to  his  firft,  i^'c.  fon  in  tail 

that  there  male  fucceffivelv,  remainder  to  his  tvi'o  fillers  C.  and  D.  and  the 

were «"  tli's  heirs  of  their  bodies,  remainder  to  the  grantor  in  fee.     yi.  and  B. 

to  preferxe'  ^^^  "°  fons,  and  C  one  of  the  fillers  died  without  ilTue,  by  which 

thecontin-  the  heir  of  the  grantor  as  to  one  moiety  of  the  premifes,  had  the 

gentremam-  f^^-j;^  eftate  of  inheritance:  yl.  havin?  cut  down  timber  and  fold 

ders.andthe    .  .,  ,  •   ^  ,       ,     .         r      ^ 

biiiexprefsly  ^^f  ^nd  threatened  to  open  the  mines,  the  heir  or  the  grantor, 
stated  app'ii-  being  feifed  of  one  moiety  ut  fupra,  by  the  death  of  one  of  the 
have"been  ^^^^^^  without  iflue,  brought  his  bill  for  an  account  of  the  moiety 
iriade  to  the  of  the  timber,  and  to  (lay  ^.'s  opening  of  any  mine  :  and  it  was 
heir  of  the  adjudged  the  right  to  this  timber  belongs  to  thofe  who,  at  the 
truftee"'"o  ^^"^^  °^  ^^^  being  fevcrcd  from  the  freehold,  were  feifed  of  the 
interFofeand  fii"ft  eftate  of  inheritance,  and  the  property  becomes  veiled  in 
put  u  ftop  to  them. 

the  com- 

miflion  of  the  wa  le,  but  that  he  refafcd  to  ad.] 

yin.  Abr.  A  bill  was  brought  againft  the  executors  of  a  jointrefs  to  have 

tit.  Waite,  a  fatisfadion  out  of  affets  {or  pennljjlve  tuaJJe  upon  the  jointure  of 
citeiMss.  *^-^  teftatrix,  i^fc.  But  by  Coivper^  J.  the  bill  mufl;  be  difmifled  ; 
Rep.  1  G.i.  for  here  is  no  covenant  that  the  jointrefs  (hail  keep  the  jointure 
Turner'  ^"  g^odi.  repair ;  and  in  the  common  cafe,  without  fome  particu- 
Buck.     *     i^r  circurnflances,  there  is  no  remedy  in  law  or  equity  for  per- 

mifiive  wafte  after  tlie  death  of  the  particular  tenant. 
vVern.i5S,       It  has  been  faid  in  equity,  that  a  remainder-man  for  life  fliall, 
Brown.''*       ^"  wafte,  recover  damages  in  proportion  to  the  wrong  done  to 
the  inheritance,  and  not  in  proportion  onlv  to  his  own  eftate  for 
hfe. 
MSS.  Rep.        A.  being  tenant  for  ninety-nine  years,  if  lie  fliould  fo  long  live, 
Conon.^'       reniainder  to  truftees  to  prcfcrve  contingent  remainders,  remainder 
»6  G.  2.       to  his  firft  and  other  fons  in  t.:il,  remainder  to  B.  in  tail ;  A.  and 
f^^«^524-  B.  before  ilTue  horn  of  ^.  fell  timber.     The  eldeft  fon  of  ^.  af- 
3'Atk»75i.  ^^'^^^'"'^   brings  his  bill   for  an  account  and  fiitisfadlion  of  the 
S.C.J       '  timber  againit  B.     P^»-Lord  Ch.— The  plaintiff  has  no  remedy  at 
law,  either  in  his  own  name,  or  in  the  name  of  his  truftees.     A.y 
if  he  had  not  confented  to  it,  fiioiild  have  brought  trefpafs ;  for 
tenant  for   years  is  confidered  as  a  fiduciary  for  the  remainder- 
man or  his  leflbr.     If  A.  had  had  an  eftate  for  life,  and  no  limit- 
ation to  truftees,  the  plaintiff  could  have  had  no  remedy;  becaufe 
tenant  for  life  might  have  barred,  or  furrendered  the  whole  eftate 
to  the  remainder-man :  but  here  the  freehold  was  in  the  truftees  i 

and 
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and  the  pofleflion  of  the  leflee  for  years  is  in  law  the  poflenion  of 
the  owner  of  the  freehold.  The  truftees  however  could  not  here 
have  maintained  wafte,  becaufe  the  common  law  gave  no  acl:ioa 
of  wafte,  but  to  the  owner  of  the  inheritance ;  and  the  ftatute  of 
Gloucefier  gives  the  writ  to  the  fame  perfon  ;  but  the  truftee  is  in 
no  other  condition  than  a  remainder-man  for  life.  Truflees  may 
bring  a  bill  in  equity  to  flay  wafte,  before  the  contingent  re- 
mainder comes  in  ejfe.  If  the  truttees  had  brought  fuch  a  bill, 
the  court,  as  to  trees  actually  cut,  would  have  obliged  them  to 
have  made  fatisfatlion  in  money,  to  have  b- an  fecured  to  attend 
the  contingent  ufes.  Where  there  is  tenant  for  life  or  years 
fubjc6l  to  wafte,  and  timber  is  blown  down,  the  owner  of  the 
firft  remainder  in  tail  vefted  (hall  have  it ;  for  the  common  law 
conliders  an  eftate  in  contingence  as  no  eftate  :  and  when  the 
tree  is  fevered,  the  property  vefts  in  fomebody.  If  there  be  tenant 
for  life,  remainder  for  life,  remainder  in  fee,  the  remainder- man 
can  have  nt^  nftion  for  waite,  becaufe  the  plaintiff  muft  recover 
the  plrce  wuhert,  vvhich  v/ould  be  injuftice  to  the  remainder  over; 
but  fuch  a  remainder-m m  of  the  inheritance  after  the  interven- 
ing eftate  may  have  trover  for  the  trees,  and  if  remainder-man 
for  life  dies,  in  the  life  of  remainder-man  in  fee,  he  may  bring 
wafte.  Though  an  injunftion  is  a  proper  remedy,  yet  it  has 
never  been  determined  that  a  bill  for  an  account  cannot  be  main- 
tained afterv/ard ;  and  though  a  recovery  was  fuffered  after  wafte 
done,  it  was  to  the  ufe  of  plaintiff  and  his  heirs,  which  is  no  nevir 
ufe,  and  ought  not  to  bar  v/afte  in  equity.  It  is  true,  the  action 
of  wafte  dies  with  the  perfon  •,  but  though  wafte  will  not  lie  at 
law,  as  the  perfon  committing  it  is  dead,  yet  he  may  have  relief 
in  this  court.  It  is  held  in  all  cafes  of  fraud,  the  remedy  never 
dies  with  the  perfon,  but  relief  may  be  had  againil  the  executor 
out  of  aiTets  ;  and  this  court  will  follow  the  afTets  of  the  party- 
liable  to  the  demand  ;  and  coUufion  in  this  court  is  the  fame  as 
fraud. — Decreed  a  fatisfadlion  to  be  made  to  the  plaintiff,  for 
the  value  of  the  timber,  as  he  is  now  tenant  in  fee  of  the  eftate; 
but  would  not  give  any  intereft,  as  that  would  be  carrying  it 
too  far. 

-    [An  eftate  was  fettled  upon  y/.  for  her  jointure  without  im-  Aftonv. 
peachment  of  wafte  except  in  pulling  down  houfes  and  felling  Afton, 
timber,  remainder  to  her  fon  B,  for  life  without  impeachment  of  *    ^'  ^^ 
wafte  generally,  remainder  to  truftees  to  preferve  contingent  re- 
mainders, remainder  to  his  ilTue  in  tail,  remainder  to  his  filler  C 
in  tail.     B.  in  the  lifetime  of  A..^  and  with  her  privity,  fells  tim- 
bers upon  the  eftate,  and  afterwards  dies  in  her  lifetime  ;   where- 
upon C.  brought  an  asStion  of  wafte  againft  A.  to  recover  treble 
damages,  and  the  place  wafted,  and  had  a  verdi£l:.     But  it  being 
proved  that  the  timber  was  cut  down  with  the  knowledge  of  C, 
and  that  fhe  encouraged  the  doing  fo,  a  perpetual  injunftion  was 
granted  Jo  reftrain  her  from  proceeding  any  farther  at  law.] 
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SEVERAL  branches  of  thefe  heads  having  been  already  treat- 
ed of  under  the  articles  Devifes,  Executors  and  Adm'wijirators^ 
and  Legacies^  little  more  remains  than  to  confider  what  formal 
circumltances  are  neceflary  to  the  perfe£liori  of  a  will  and  tefta- 
ment,  and  by  what  means,  and  for  what  caufes  they  may  be 
avoided. 

For  the  better  underflanding  of  thefe  particulars,  we  will  arrange 
the  matter  relative  to  the  refidue  of  this  fubje£k  under  the  follow- 
ing divifions,  and  inquire, 

(A)  What  is  a  Will  and   Tejlament^  and  wherein 
they  differ. 

(B)  Who  are  capable  of  makuig  a  Will  and  Tefta- 
ment. 

(C)  What  are  the  Requlfites  to  conflitute  a  good 
Will. 

(D)  Of  the  feveral  Kinds  of  Wills  :    Wherein, 

I.  Of  Wills  in  Writing. — And  here, 

1 .  What  Jhall  he  a  good   Will  in  Writing  to  pafs  Lands  and 
Tenements i  &c. — W herein , 

1 .  In  luhat  Language  and  Hand  a  Will  may  he  nvritten. 

2.  Of  the  Circumjiances  of  Signing^  At  left  at  tony  Publication,  &c. 

3.  Of  the  Republication  : — as  nvbat 'will  amount  to  a  Republican 
tion,  and  ivhere  a  Republication  avill  make  a  De'vife  good. 

2.  What  Jhall  he  a  good  Will  in  Writing  of  Goods  and  Chattels^ 

3.  What  pall  be  a  fiifficient  Proof  of  a  WilL 

%  Of  Nuncupative  Wills. 

(E)  Of 
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(E)  Of  the  Nature  and  Effed  of  a  Will  and  Tefta-  - 
ment. 

(F)  How  Wills,  bfc.  may  be  conftrued. 

(G)  How  Wills  may  be  avoided  :    Wherein, 

1.  What  (hall  be  deemed  a  Revocation  of  a  Will. 

2.  Where  a  Will  (hall  be  fet  afide  for  Fraud,  tsfc. 

3.  Where  Fraud  in  obtaining  a  Will  is  examinable. 

(A)  What  is  a  Will  and  Teflament,  and  wherein 
they  differ. 

A  Teftament,  is  a  juft  and  complete  declaration  or  fentence  of  Terms  ae 
*^  a  man's  mind,  or  lad  will  of  what  he  would  have  to  be  done  }^J^  ^°^ 
with  his  eftate  after  his  death. — Or,  according  to  fome,—  Swinb. 

part  I.  §  2.  and  4.  Shep.  Abr.  part  4.  voc.  Teftament.  [Te/fameiitum  eji  -voluntatis  nojlra  jufta  [id  eft, 
folennis  etlegitiaiaj  fenleiitia,  de  eo  quod  qu\s  fojl  moiUm  juam fieri  "velitt  I.  l.  MoD££tin.  ilB.  Z. 
PANDECT.J 

A  will,  is  a  declaration  of  the  mind,  either  by  word  or  writing,  Carth.  38. 
In  difpoQng  of  an  eftate*;  and  to  take  place  after  the  death  of  the  r^/j^^^,)^* 

teftator.  i«  morth 

evcTitum,  ante  earn  revccabiFtSf  retent'ihterm  jure  pojfidendi  et  fruendi,  eJi  tejlamentum.  Grot.  lib.  z,  De 
Jure  Belli  acPach,  c.  6.  n,  14.]  A  will  fiiall  haverelation  only  to  the  teftator's  death,  and  not  to  the 
making,  for  till  his  death  he  is  the  rr.after  of  his  own  will  ;  and  therefore  the  will  of  a  papift  in  Ireland 
was  held  to  be  avoided  by  a  fubfequent  ftatutemade  in  that  kingdom,  which  enafts,  that  the  lands  of  pa- 
pifts  there  ftiall  not  be  devifable,  but  defcend  in  gaveikind^     Vin.  Abr.  tit.  Devifc,  (H.  b. )  p.  7. 

It  is  in  Latin  C'sXltd.  tejiamentum^  i.  e.  tejlatio  mentis^  the  witnefs  Id.  ihlJ. 
of  a  man's  mind  -,  and  to  devife  by  teftament,  is  to  fpeak  by  a  *  ^."^-  ^^** 
man's  will  what  his  mind  is  to  have  done  after  his  death:  and  it  „ZT.'  s.  r 

part  I  •  ^  5* 

is  fometimes  called  a  will,  or  laft  will,  for  thefe  words  zrefyfio-  [{a)  Hence 
fipjia,  and   are  indifcriminately  ufed  in  our  law.     However,  by  Y'nnius 
the  civil  law,  it  is  only  faid  to  be  a  teftament  when  there  is  an  foxing  as  the 
executor  («)  made  and  named  in  it,  and  when  there  is  none,  it  moft  perfea 
is  but  a  codicil  only :  for  a  codicil  is  the  fame  that  a  teftament  '^^'^""lon  of 

,,.  .,"'...,  ,  ,  a  teftament  t 

IS  (y),  exceptnig  that  it  is  without  an  executor;  and  a  man  can  Tejidmentunt 
make  but  one  teftament  that  can  take  effetSt,  but  he  may  make  ejijuprema 
as  many  codicils  as  he  will.  cmepatio  in 

'  id  JoUnmter 

faSia,  ut,  quern  •vohimu!,  prjl  mortem  noflram  habeanius  haredeni.  Comment,  in  Injlitut.  lib.  2.  c.  10. 
{b)  The  civilians  dffine  a  coJicil  to  be  ultima  tefiati  -vd  intejlati  <voluMai  minin  folinnii  :  for  by  the  Roman 
law,  there  might  be  a  codicil,  whether  the  party  died  teftate  or  iiiteltate  :  and  if  he  died  teiL«te,  the  co- 
dicil might  either  be  precedent  or  fubfeqtient  to  the  teftament ;  and  in  this  cafe  the  validity  of  the  codicil 
depended  upon  the  validity  of  the  teltament ;  the  codicil  had  relation  to  the  date  of  the  teftament,  and 
required  to  be  confirmed  by  the  teftament.  {iut  the  codicils  of  an  inteftate  derived  all  their  efBcacy  from 
themfelves,  ftopd  in  need  of  no  confirmation,  and  were  regarded  only  from  the  day  on  which  they  weic 
made. 

And  by  the  common  law,  where  lands  or  tenements  are  devifed  i  inft.  in. 
In  writing,  although  there  be  no  executors  named,  yet  there  it  is 
properly  called  a  lal^  will  j  and  where  it  doth  concern  chattels 
cnly,  a  teftament. 

He 
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He  who  makes  the  teftament,  is  called  the  teftator  j  and  when 
a  man  dies  without  a  will,  he  is  faid  to  die  intejlate. 

A  teftamentary  fcheduie  without  witneffes  or  an  executor,  has 
been  declared  a  will. 

[So,  a  writing  purporting  to  be  an  indenture,  but  by  the  party 
making  it  declared  to  be  his  will,  has  been  confidered  as  a  tefta- 
mentary inltiument.J 


(B)  Who  are  capable  of  making  a  Will  and  Tefta- 

ment. 


5aK.  S.C.I, 
and  34.  H.  8. 
c.  5. 

Swinb.  part 
ii.  §a. 


Id.  Ihid. 


Swlnb.  part 
II.  §  1. 


j.Inft.  89.b. 
(The  doc- 
trine above- 


A  N  infant,  until  he  be  of  the  age  of  twenty-one  years,  can 
'^*-  make  no  will  of  his  lands  by  llatute  of  32  C5°  34  //.  8.  But 
by  fpecial  cuftom  in  fome  places,  v.'here  land  is  clevifable  by 
cuftom,  he  may  devife  it  fooner  j  and  of  his  goods  and  chattels, 
if  he  be  a  boy,  he  may  make  a  will  at  fourteen  years  of  age,  and 
not  before ;  and  if  a  maid,  at  twelve  years  of  age,  and  not  be- 
fore :  and  then  they  may  do  it  without  and  againll  the  confent 
of  their  tutor,  father,  or  guardian. 

If  he  or  {he  hath  attained  to  the  laft  day  of  fourteen  or  twelve 
years,  the  teftament  by  him  or  her  in  the  very  laft  day  of  their 
feveral  ages  aforefaid,  is  as  good  and  lawful,  as  if  the  fame  day 
were  already  then  expired. 

Likevt'ife,  if  after  they  have  accomplifhed  thefe  years  of  four- 
teen or  twelve,  he  or  fl^e  do  exprefsly  approve  the  teftament  made 
in  their  minority,  the  fame  by  this  new  will  and  declaration  is 
made  ftrong  and  effedlual. 

And  yet  fome  fay  an  infant  cannot  make  a  will  of  his  goods 
and  chattels,  until  he  be  eighteen  years  of  age. 


ilated,  that  the  teftamentary  power  commences  in  males  at  fouit^en,  and  in  females  at  twelve,  feems  to  be 
the moft  relied  upon.     /''/</«  Hargrave's  edit,  of  Co.  Lite.  S9.  b.  note  ^b).] 


tVern.  dfvtj. 
[(a)  This  is 
a  »eiy  lool'e 
/Tffvm,  en- 
titled to  no 
attention.] 
12  H.   7. 
c.  24. 

Petk.  §  502. 
Fitz.  Exec. 
40. 


Plowd.  5-.  6. 


It  has,  however,  been  agreed  in  equity,  that  a  female  may  make 
a  will  at  twelve  years  of  age  of  a  perfonal  eftate,  and  a  male  at 
feventeen  years  of  age,  or  fifteen  («),  if  he  be  a  perfon  of  dif- 
cretion. 

A  feme  covert  cannot  make  a  will  of  her  lands  and  goods,  ex- 
cept it  be  in  fome  fpecial  cafes :  for  of  her  lands  (lie  can  make 
no  will  with  or  without  her  huft)3nd's  confent, ^^/.  32  ^  34  H.  8. 
4  Rep.  51.  Br.  Tejlamcnt^  13. — But  of  the  goods  and  chattels  fhe 
has  as  executrix  to  any  other,  fhe  may  make  an  executor  without 
her  hufband's  confent ;  for  if  fhe  does  not  fo,  the  adminiftration 
of  them  muft  be  granted  to  the  next  of  kin  to  the  deceafed  tef- 
tator, and  {hall  not  go  to  the  hu{band. 

But  even  of  them  fhe  can  make  no  devife  with  or  without  her 
hutl)and's  leave,  for  they  are  not  devifable  \  and  if  fhe  devife 
them,  the  devife  is  void. 

8  -  Of 


Of  the  things  due  to  the  wife,  whereof  (lie  was  not  poflefled  laH.  7.24. 
during  the  marriage,  as  things  in  adlion,  and  the  like,  (he  may  i3Ed.4.ii. 
make  her  will,  at  leafi;  fhe  may  make  her  hufband  executor  of  her  yiI^'excI' 
paraphermrtay  viz.  her  neceflary  wearing  apparel,  being  that  which  5.  28. 109. 
is  fit  for  one  of  her  rank.     Some  fay  fhe  may  make  a  will  with-  l''"T^*^  "* 
out  her  hufband's  leave,  ot]:er§  doubt  of  this ;  however  all  agree,  tomt/TAil 
that  flie,  and  not  his  executor,  (hall  have  this  after  her  hufband's  245.] 
death ;  and  that  the  hufband  cannot  give  it  away  from  her ;  and 
of  the  goods  and  chattels  her  hufband  has  either  by  her  or  other- 
wife,  Ihe  may  not  make  a  will  without  the  licence  and  confent 
of  her  hufband  firil  had  fo  to  do :  but  with  his  leave  and  confent 
flie  may  make  a  will  of  his  goods,  and  make  liim  her  executor  if 
Ihe  will.     And  It  is  faid  alfo,  that  if  ihe  does  make  a  will  of  his 
goods  in  truth  without  his  kaj'-e  and  confent,  and  after  her  death 
he  fuffers  the  will  to  be  proved,  and  delivers  the  goods  accord- 
ingly, in  this  cafe  the  teftament  is  good  :  and  yet  if  the  hufoand 
gives  the  wife  leave  to  make  a  will  of  his  goods,  and  fhe  does  io^ 
he  may  revoke  the  fame  at  any  time  in  her  lifetime,  or  after 
her  death,  before  the  will  is  proved.     But  a  woman  after  a  con- 
tra6l  with  any  man,  before  the  marriage,  may  make  a  will  as  well 
as  any  otiier,  and  is  not  at  all  di fabled  hereby. 

Likev/ife,  a  v/ife,  whofe  hufband  is  baniflied  by  a6l  of  parlia-  aVern.  lox 
ment  for  life,  may  make  a  will  as  a  feme  fole. 

A  mad  or  lunatick  perfon,  during  the  time  of  his  Infanity  of  Swinb.  p.irt 
mind,  cannot  make  will  of  lands  or  goods  ;  but  fuch  a  one  as  hath  »^t'  §  3« 
his  Iticida  iiUcrvallay  clear  or  calm  intermiffions,  may,  during  the 
time  of  fucli  quietnefs  and  freedom  of  mind,  make  his  will,  and 
it  will  be  good. 

So  alfo,  an  idiot,  i.  e.  fuch  an  one  as  cannot  number  twenty,  W.partn. 
or  tell  what  age  he  is,  or  the  like,  cannot  make  a  will  or  difpofe  §  4* 
of  his  lands  or  goods  ;  and  although  he  make  a  vidfe,  reafonable, 
and  fenfible  v/ill,  yet  it  is  void  :  but  fuch  a  one  as  is  of  a  mean 
underftanding  only,  that  has  grojfum  caputs  and  is  of  the  middle 
fort,  between  a  wife  man  and  a  fool,  is  not  prohibited  to  make  a 
will. 

An  old  man  likewife,  who,  by  reafon  of  his  great  age,  is  chlldilli  ^'^«  'i/^-  part 
again,  or  fo  forgetful  that  he  forgets  his  own  name,  cannot  make  V'^  '• 
a  will,  for  a  will  made  by  fuch  an  one  is  void.  Marquis  of  Winchefter's'cafir 

So  alfo  it  feems  a  drunken  man,  who  is  fo  excedively  drunk  that  Swinb.  part 
he  is  deprived  of  the  ufe  of  his  reafon  and  underftanding,  during  ^^*  h  '-a""* 
that  time  may  not  make  a  will ;  for  it  is  requifite  when  the  tefta-  ^ 
tor  makes  hie  will  that  he  be  of  found  and  perfedt  memory,  ue, 
that  he  have  a  competent  memory  and  underftanding  to  difpofe  of 
his  eftate  with  i-eafon. 

A  man  who  is  both  deaf  and  dumb,  and  is  fo  by  nature,  cannot  Id.  part  it. 
make  a  will;  but  a  man  who  is  fo  by  accident,  may  by  writing  §  ^-^"^  ^°' 
or  figns  make  a  will ;  and  fo  may  a  man  who  is  deaf  or  dumb  by 
nature  or  accident. 

And  fo  alfo  may  a  man  that  is  blind.  id.  part  r. 

\  I,  and  ti. 

But 


302  £Df  WilU  antj  CeGamentiGf* 

Wood,  Inft.  But  an  alien  enemy,  perfons  convifled  and  atta'miedy  and  re- 
335-  cufants  convi6l,  cannot  make  a  teftament  of  lands  or  goods. 

Fitz.  Abr.         Neither  may  the  head,  or  any  of  the  members  of  a  corpora- 
p"l'  &    <{    tio">  niake  a  will  of  the  lands  or  goods  they  have  in  common, 
•^49  •  fQj.  jjjgy  (i^jjIj  gQ  \^  fuccefTion. 

Swinb.  part  A  traitor  attainted,  from  tlie  time  of  the  treafon  committed, 
'"•  I  y^j  C3"  make  no  will  of  his  lands  or  goods,  for  they  are  forfeited  to 
6.C.  ii.^Q.  the  king  :  But  after  the  time  he  has  a  pardon  from  the  king  for 
So,  if  he  his  oiFence,  he  may  make  a  will  of  his  lands  and  goods  as  any 
dies  before    ^tlier  man. 

attainder, 

his  will  is  good.     Likeuife  his  will  of  gcJods,  which  he  hath  as  executor  to  anotlier,  is  good,  for  they  are 

not  forfeited.     Id.  ibid, 

Swinb.  part  A  man  who  Is  attainted  or  convi£led  of  felony  cannot  make  a 
jj-  §  ^}i  teflament  of  his  lands  or  goods,  for  they  are  forfeited  :  But,  if 
forfeiture  of  »  "1^"  ^^  o"'/  indlftcd,  and  die  before  the  attainder,  his  will  is 
a  felons  good  for  his  lands  and  goods  both;  and  if  he  be  indicted,  and 
lands  relates  ^-jj  ^^^  aufwcr  UDou  his  arraignment,  but  ftand  mute,   ijfc,  in 

to  the  time  ^  o  '  *  ' 

of  the  het     this  cafe  his  lands  are  not  forfeited,  and  therefore  he  may  make  a 

committed,     ^-iH  of   them. 

but  the  for- 

feitureof  goods,  to  the  time  of  the  judgment  given. 

Plow.  6i.  And  if  a  man  kill  himfcjf,  his  will  as  to  his  goods  and  chattels 

Hales  V.        jg  void,  but  as  to  his  lands  is  good. 

Petit.  '  ° 

Swinb.  part  A  man  likewife  who  is  outlawed  In  a  perfonal  a£lion  cannot 
ji.§2i.      make  a  will  of  his  goods  and  chattels,  fo  long  as  the  outlawry 

continues  In  force,  but  of  his  lands  he  may  make  a  will. 
Wood,  V.  I.       But  note  ;  That  however  the  wills  of  traitors,  aliens,  felons, 
79'-  and  outlawed  perfons  are  void  as  to  the  king  or  lord  that  has  right 

par74.  voc!    to  the  lands  or  goods  by   forfeiture  or  otherwife ;  yet  the  will 
Teftiunent.    is  good  againft  the  teftator  himfelf,  and  all  others  but  fuch  per- 
fons only. 
Id,  ibid.  And  note  alfo ;  By  the  civil  law  the  wills  of  divers  others,  a* 

excommunicate  perfons,  hcretlcks,   ufurers,   inceftuous  perfons, 
fodomltes,  libellers,  and  the  like,  are  void  ;  but  by  our  law  the 
wills  of  fuch  perfons,  at  lead  as  to  their  lands,  are  good  by  the 
ftatutes  that  enable  men  to  devife  their  lands. 
Id,  ibid.  In  fhort,  ail  perfons  whofoever,  male  or  female,  old  or  young, 

lay  or  fpiritual,  at  any  time  before  their  death,  whlHt  they  are 
able  to  fpeak  fo  dlflindlly,  or  write  fo  plainly,  that  another  may 
underftand  them,  and  perceive  that  they  underfland  themfelves, 
may  make  wills  of  their  lands,  goods,  and  chattels,  and  that  al- 
though they  have  fworn  to  the  contrary ;  and  none  are  reftralned 
of  this  liberty,  but  fuch  as  are  before  named." 

(C)  What  are  the  Requlfites  to  conftltute  a  good  Will. 

'T^O  conftltute  a  good  will  it  Is  neceflary, 
•*"    Firft,  That  the  teftator  be  a  perfon  legally  capable  of  making 
a  will.     See  ivho  are  capable  of  making  a  will,  B.  ante. 

Secondly, 


Secondly,  That  there  be  a  perfon  to  take,  and  one  that  is  ca-  Shep.  Abr. 
pable  ;  for  in  all  gifts  by  devife,  or  otherwife,  that  are  good,  there  P*"4-- P'3- 
mufl:  be  a  donee  ///  c/p;,  and  not  ;//  poje  only,  and  one  that  Ihall 
have  capacity  to  take  the  thing  given,   when  it  is  to  veil,  or  the 
gift  {hall  be  void. 

And  hence  it  is,  that  where  the  devifee  of  lands  or  goods,  or  W-  '^iJ. 
an  executor  of  a  will,  doth  die  before  the  devifor,  or  him  that  ^[°^^"  345* 
makes  the  will,   the  devife  and  will  is  void,  and  that  neither  the  Rigden'. 
heir  nor  executor  (hall  have  the  thing  devifed. 

A  devife  to  the  wife  for  life,  and  after  to  the  children  unpre-  '  And.  Sa. 
ferred,  is  good.  ^XgL. 

But  a  devife  by  a  man  to  his  heir  and  his  heirs  is  void.       -         a  And.  u. 

Garmyn  v.  ArRctc. 

One  devifed  his  leafes  of  lands  to  B.  his  eldeft  fon,  except  the  Shep.  Abr. 
fum  of  140/.   to  be  paid  out  for  portions  for  his  daughters,  and  P*'!:4_p- 13- 
made  B.  his  executor ;  and  held  a  good  devife  to  them  after  this 
manner,  and  that  the  daa,';hters  mi>rht  fue  for  it  in  the  ecclefialli- 
cal  court,  or  court  of  equity. 

If  one  devife  to  the  fon  in  tail,  and  if  he  die  without  iiTue,  to  Cro.  Eiiz. 
the  next  of  his  name  ;  the  daughter  after  married  cannot  have  it,  ^^*'   .  ?•"* 

f       n       •  -  1  •  ^'  Smith. 

tor  Ihe  is  not  ot  his  name.  But,  if  ihe 

had  not  been  married,  fhe  would  have  had  It,  as  being  next  of  the  name.     Jd,  Ibid, 

One  feifed  of  a  manor  and  lands  devifeth  the  fame  to  his  fon,  3  Leon.  11, 
and  after,  by  another  part  of  his  will,  devifeth  part  of  the  fame 
to  another  of  his  fons  i  thefe  devifes  are  good,  and  they  (hall  be 
joint-tenants. 

Thirdly,  That  the  teftator,  at  the  time  of  making  his  will, 
have  animum  teJiancU,  i.  e.  a  mind  or  ferious  intention  to  make 
fuch  a  will. 

For  it  is  the  mind,  not  the  words  of  the  teftator,  that  gives  Swlnb.  put 
life  to  the  will  :  Since  if  a  man  ralhly,  unadvifedly,  incidently,  ^'  h  I* 
jeftingly,  or  boaftingly,  and  not  feriouily,  writes  or  fays,  that  fuch 
a  one  fliall  be  his  executor,  or  have  all  his  goods,  or  that  he  will 
give  to  fuch  a  one  fuch  a  thing  ;  this  is  no  will,  nor  to  be  re- 
garded. And  the  mind  of  the  teftator  herein  is  to  be  difcovered 
by  circumftances  ;  for  if  at  the  time  he  be  fick,  or  fet  himfelf 
ferioufly  to  make  his  will,  or  require  witnefles  to  bear  witnefs  of 
it,  it  ftiall  be  deemed  in  earneft  ;  but,  if  it  be  by  way  of  dif- 
courfe  only,  or  of  fomewhat  he  will  do  hereafter,  or  the  like,  it 
fliall  be  taken  for  nothing. 

Fourthly,  That  the  mind  of  the  teftator  in  making  his  will  be 
free,  and  not  moved  by  fear,  fraud,  or  flattery. 

For  when  a  teftaTor  is  moved  to  make  his  teftament  by  fear  or  W.  ;W.  part 
circumvented   by  fraud,  or  overcome  by  fome  immoderate  flat-  ^'^^^s- 
tery,  the  fame  is  void,  or  at  leaft  voidable  by  exception:  And  ^^J^l^ll,^ 
therefore,  if  a  man,  by  occ;){ion  of  fom.e  prefent  fear  or  violence,  4. 
or  threatening  of  future  evils,  does  at  the  fame  time,  or  after- 
wards by  the  fame  motive,  make  a  will,  it  is  void,  not  only  as  to 
him  that  puts  him  io  in  fear,   but  as  to  all  others,  although  the 
teftator  coalirnii  it   with   an  oath:  but,  if  li.e  cauf;  of  fear  be 

fome 
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fome  vain  matter,  or,  being  weighty,  be  removed,  and  the  tefla- 
tor  afterwards,  when  the  fear  is  pad,  confirm  the  teftament,  in 
this  cafe,  perhaps,  the  will  may  be  good.  And  if  a  man,  by  occa- 
•/^B.Fraud  fion  of  fome  fraud  *  or  deceit,  be  moved  to  make  a  will,  if  the 
in  wills  of  jieceit  be  fuch  as  may  move  a  prudent  man  or  woman,  and  if  the 
eraminabk  end  be  cvil  alfo,  the  will  is  void,  or  voidable  at  the  lead;  but,  if 
in  the  courts  t^e  deceit  be  light  and  fmall,  or  if  it  be  to  a  good  end,  as  where 
}  J^^"ot"of  ^  "^'^^  '^  about  to  give  all  his  eftate  to  fome  lewd  perfon,  from  his 
Chancery.  wifc  and  children,  and  they  perfuade  the  teflator,  that  the  lewd 
Swinb.  478.  fellow  is  dead,  or  the  like,  and  thereby  procure  him  to  give  his 
^^aJai^of  eftate  to  them,  this  is  a  good  will.  And  one  may,  by  honeft  in- 
psrfonal  terceflions,  and  modell  perfuafions,  procure  another  to  make 
eftate  is  only  ]-iirnfelf  or  a  ftranger  executor  to  him,  or  the  like,  and  this  vi'ill 
intheTccle-  "o"^  ^"^^  *^^  ^^^^'  ^^^^i  ^  ^"^^^  "1^7  ufe  fair  and  flatterinjj 
fia/lical  fpeeches  to  move  the  teftator  to  make  his  will,  and  to  give  his  eflate 
"p'^'w  ""'■^  hmifelf,  or  fome  friend  of  his;  except  it  be  in  cafe  where 
;^S6."  '  the  flatterer  firft  threatens  him,  or  puts  him  in  fearf,  or  to  his 
Steventonv.  flattery  joins  fraud  and  deceit;  or  where  the  teflator  is  a  perfon 
Cardiner  &  ^j  ^g^^  judgment,  or  under  the  government  of  the  flatterer,  or 
{eepo/lea.  in  danger  from  him ;  as,  when  the  phyfician  {hall  perfuade  his 
-fForinthat  patient  Under  his  hand  to  make  his  will,  and  give  his  eftate  to 
cafe  It  13  to    Jijnifeif  j^ ;    Or  the  wife  attending  on  her  hufband  in   his  ficknefs 

beprelumed,    „     „  \     ^     ,  .  1    •         1  •  n  1  •  •        1 

that  the  tef-  fl'^H  neglect  Inm,  and  in  the  mean  time  natter  him  to  give  her 

tatorisxa-    all;  Or  whei\:  the  ^jerfuader  is  importunate,  .md  will  have  no 

b''7el?°than  ^^"'^^  "  ^^  whcn  there  is  another  teftament  made  iiefore ;  for  in 

by  theVub-    all  thefe  c  fes,  the  will  will  be  in  danger  to  be  avoided.     If  I  be 

fequentflat-  much  privy  ♦■o  another  man's  mind,  aid  he  tells  me  often  in  his 

IForthelaw  ^6^1'^  ^^0^  he  intends  to  fettle   his  eftate,   a:>d  he  being  fick,  I, 

will  prefurr.e  of  my  own  head,  draw  a  will  according  w   his  mind,  before  de- 

thatthetef-  clared  to  me,  and  bring  it  to  him,  and  aflc  him,  wheth  r  this  fhall 

left  the'thy-  ^^  ^^^  ^"^'^^^  ^^  ^°  ^    ^^^  ^^  confiders  of  it,  and  then  delivers  it 

lician  ihouid  back  to  me,  and  fays.  Yes;  this  is  a  good  will.     But  if  other- 

negiea  or      vi'ifc,  fomc  fricnds  of  a  fick  man,  of  their  own  heads,  fliall  make 

ora^e  .m.  ^  ^r\]]^  ^^^{  bring  it  to  a  man  in  extremity  of  ficknefs,  and  read 

it  to  him,  and  aflc  him,  whether  this  (hall  be  his  will  ?  and  he 

fays,  Yes,  yes  ;  Or  if  a  man  be  in  great  extremity,  and  his  friends 

prefs  him  much,  and  fo  wreft  words  from  him  j  efpecially  if  it  be 

in  advantage  of  them,  or  fome  friends  of  theirs  :  In  thefe  cafes  the 

wills  are  very  fufpicious. 

Fifthly,  That  the  will  be  made  in  the  form  prefcribed  by  law. 
The  forms  which  the  law  prefcribes,  differ  according  to  the 
fpecies  of  property  which  is  to  be  difpofed  of,  that  is,  whether  it 
be  real  or  perfonal.  And  this  leads  us  to  confider  the  feveral 
kinds  of  wills  and  teftaments,  and  the  circumftances  requifite 
to  each. 
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(D)  Of  the  feveral  Kinds  of  Wills  and  Teftaments. 

'TpHERE  are  two  forts  of  wills  or  teftaments :  Firft,  in  writing,  t  Inft.  m. 
^     which  is,  where  the  mind  of  the  teftator,  in  his  lifetime,  by  ^'^\^^'^^' 
himfelf,  or  fome  other  by  his  appointment,  is  put  in  writing  :  or,  i.°°8y.^" 
fecondly,  by  word,  or  without  writing,  which  is,  where  a  man  is  •  In  fome 
Cck,  and  for  fear  that  death,  or  want  of  memory  or  fpeech,  fliould  "^'^^  ^"** 
furprife  him,  that  he  ftiould  be  prevented,  if  he  ftaid  the  writing  janTmay 
of  his  teftament,   defires  his  neighbours  and  friends  to  bear  wit-  pafsaschat- 
nefs  of  his  laft  will,  and  then  declares  the  fame  prefently,  by  '^^^  ^^  ^l" 

.      ,     r  1  1      1  •     '•  1.     1  •  /'       /    nuncupative 

Word,  before  them  :    and  this  is  called    a  nuncupative  or  tiuncu-  orpaioiwith- 
patory  will  or  teftament ;  and  this  being  after  his  death  proved  by  out  writing. 
witnefTes,    and  put  in   writing  by  the   ordinary,  is  of  as  great  rgufnoY'* 
force  for  any  other  thing,  but  land  *,  as  when  at  the  firft  in  the  with  .ut 
life  of  the  teftator  it  is  put  in   writing.      See  of  Nuncupative  writing,  ani 

'lU"Ut     ■h  /?  (igned  and 

*  P>f"  attelhd  in  like  manner  as  wills  of  other  lands,  fincc  the  ftat.  29  Car.  c.  j.J 

A  codicil  is  alfo  in   writing  or  by  word,  as  a  will  or  tefta-  U.  ihid*  . 
ment  is. 

The  civilians  have  other  divifions  of  wills  and  teftaments,  fo- 
lemn  and  unfolemn,  privileged  and  unprivileged,  whereof  the 
common  law  makes  no  mention. 

1.  Of  Wills  In  Writing. 

By  the  common  law,  no  lands  or  tenements,  (except  t)y  parti-  iinffi,  ru, 
cular  cuftom,)  v/ere  devifable  by  any  laft  will  or  teftament,  neither  b. 
could  they  be  transferred  from  one  to  another,  but  by  folemn  I  ^f^'  •^'"' 
livery  of  feifm,  matter  of  record,  or  fufticient  writing  (a).     Be-  (a)  The 
caufe  it  was  prefumed,  that  the  teftator  would  do  that  in  extremis^  true  rejfon 
that  he  would  not  do  in  his  health  ;  that  it  proceeded  from  the  f^omYf,"^* 
diftemper  of  his  mind,  by    the   angulfn    of  his  difeafe,    or  by  nature  of  the 
fmifter  perfuafion,   to  which  in  his  ficknefs  he  was   more  fiib-  feudal  tenure 
jed.     But  this  being   altered  by  ftatute,  we   are  next  to  In-  Jfon^hltwaj 

quire- finl  efta- 

bliflied  be- 
twixt the  lord  and  his  tenant.  For  though  donations  after  length  of  time  were  fnads  to  the  terjant  and 
his  heirs,  or  the  heirs  males  or  females  of  his  body,  under  certain  duties  and  fsrvices  exprefsiy  referved, 
or  which  the  law  created  :  and  though  the  word  heirs,  &:c.  be  wcrds  of  limitation,  and  appropriated  to 
itneafure  out  the  length  or  continuance  c'f  the  cftate  :  yet  they  were  aivvays  unc'erftood  the  heirs  of  the 
prefent  tenant,  who  being  liable  to  the  fame  fervices  when  they  came  into  the  tenancy,  the  lord  was  to 
have  the  tuition  and  education  of  fuch  heirs,  in  cafe  they  happened,  by  reafon  of  their  minority,  to  be 
incapable  of  performing  the  fcrvices,  that  fo  he  might,  by  his  care  and  difcipiine,  fecure  to  himfelf 
tenants  always  capable  thereof,  either  in  their  own  perfons,  if  they  happened  to  be  males,  or  by  proper 
»iarri3ges  with  his  tenants,  if  they  proved  to  be  females ;  and  therefore  by  no  act  of  the  tenatjt's  could 
he  difpofe  of  the  feud,  fo  as  to  defeat  the  lord  of  the  advantages  of  his  feignory.  And  hence  it  ivas,  that 
a  tenant  could  not  devife  it  even  to  his  own  heir,  fo  as  to  make  him  a  purchafar  thereof-,  for  then  he 
corning  in  not  by  the  donation  of  the  lord,  butthe  d'fpolition  of  the  tenant,  though  he  remained  liable  to 
the  naked  fervices,  yet  the  lord  loft  the  advantages  of  wardfhip,  marriages.  &c.  which  were  annexed  only 
to  thofe  who  came  in,  woou  the  teiajs  of  hii  own  donatigu  bv  defcent.     i  Eq.  Caf.  Abr.  4QI. 

Vol.  VIL  X  I.  }^^^a£ 
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1,    What  J^jall   be  a  good    Will   in    Writing    to  pajs    Lands  and 

Tenements. 


(s)  There  *'  The  {a)  ftat.  32  H.  8.  c.  1.  ufually  called  the  Statute  of  Wills, 

havtf  been      u  gnacts,  That  every  perfon  {b)  having  manors,   lands,  ^c.   {l\all 

lution's c^n*-*  "  have  poucr  to  give  (r),  difpofe,   will,    and  devife  by  will,   in 

cerning  wills  *'  [d)  writing  or  ctherwife,  by  adl  executed  in  his  lifetime,  all 

madepurfu-  (c  his  faid  mr.nors,  ifc;  any  law,   ftatute,  Is'c.  to  the  contrary 

ant  to  this       <,         ^     •  1  A        1- 

ftaiatefince    "  notwithaanding. 

tlie  making  thereof:  but  as  the  It-itutc  2-;  Car.  wl;';ch  is  now  the  proper  pattern  to  follow,  has  altered  the 
forms  by  requ'ning  more  ceremony  and  greater  cxaftiiefj,  it  will  be  futficient  baiely  to  mention  loine  of  the 
cafes  on  this  ftAtute  of  32  H.  8.  (/>)  That  the  lands  muft  be  fua,  ai\d  theiefore  lands  purchafed  after  the 
will  is  made,  will  not  pafs.     /''((/«  l^low.  344.  [&</ <w;i/<:  x  Vez.  jun.  427.]  (c)   A  devife  of  an 

auihoiity  to  executors  to  fell,  is  within  tiie  ad^.     Moor,  341.  {d)   A  man  beyond  fe.>  wrote  a  letter, 

Fn  which  he  declared  his  will  to  be,  that  his  land  ftiould  go  in  fuch  a  mmncr  ;  and  adjudged  a  good  wi'l. 
Moor,  177.  So,  if  a  man  had  ordered  one  to  mdke  his  will,  and  ther  by  to  devife  IVhiicacre  to  A.  and 
hishcirs,  and  Blackacre  to  C.  and  his  heirs,  and  he  had  written  the  I'.evile  to  A-,  but  before  the  devife  to  C, 
was  wtitten,  the  devifor  died  ;  yet  as  to  A.  this  h^d  been  a  good  devife.  3  Co.  31.  b.  So,  a  will  was 
held  good,  where  a  lawyer  took  only  fliort  notes,  with  defign  tj  reduce  it  into  form,  which  he  afterwards 
<id,  but  the  devifor  died  before  it  was  read  to  him.  i  And.  31.  A  will  wrote  without  the  appointment 
of  the  teilator,  if  read  to  hini,  ar.J  approved  by  him,  was  held  good,  figning  and  fcaling  not  being  necef- 
fivy.      Cro.  Elii,  100.     Dyer,  72.  a,      2  Leon.  35. 

*'  And  farther,  by  tlie  ftatute  of  frauds  and  perjuries,  2^  Car.  2, 
*'  f.  3  §  5.  all  devifcs  and  bequells  of  any  lands  or  tenements  de- 
"  vifable  by  the  ftatute  of  wills,  or  by  any  particular  curtom, 
**  (hall  be  in  writing,  and  figned  by  the  party  devifing  the  fame, 
"  or  fome  other  perfon  in  his  prefence,  and  by  his  exprefs  di- 
«*  re6iion3,  and  (hall  be  attefted  and  fubfcribed  in  the  prefence  of 
**  the  faid  devifor  by  three  or  four  credible  witnefles,  or  elfe  they 
**  fhall.  be  utterly  void  and  of  none  efft£t. 

"  And  by  §  6.  no  devife  in  writing  of  lands,  tenements,  or 
**  hereditaments,  or  any  claufe  thereof,  fliall  be  revocable,  other 
**  than  by  fome  other  will  or  codicil  in  writing,  or  other  writing 
*'  declaring  the  fame,  or  by  burning,  cancelling,  tearing,  or  obli- 
«'  terating  the  fame  by  the  teftator  himfelf,  or  in  his  prefence, 
*'  and  by  his  directions  and  confent :  but  all  fuch  devifcs  and  be- 
*'  quefts  ftiall  remain  in  force  until  the  fame  be  burnt,  iifc.  in 
''  manner  aforefald,  or  unlefs  the  fame  be  altered  by  fome 
*'  other  \vi\h  or  codicil  in  writing,  or  other  writing  of  the  de- 
*'  vifor,  figned  hi  prefence  of  three  or  four  witncfTcs,  declaring 
"  the  fame." 
i(^'■oov^,  part  Therefore,  if  a  will  be  of  lands  or  tenements,  zt  muft  be  In 
1.  79«.  writing,  and  It  muft  be  committed  to  writing  at  the  time  of  the 
♦"itw.  V45.  niaking  thereof ;  and  It  is  not  fuftkicnt  that  it  be  put  in  writing 
after  the  death  of  the  teftator,  being  firft  made  by  word  of 
mouth  only,  for  then  It  is  but  a  nuncupative  ftiil.  But,  if  the 
will  be  firft  made  by  words  of  mouth,  and  be  afterwards  written, 
and  then  brought  to  the  teftator,  and  he  approve  of  It  for  his  will : 
or  if  the  teftator,  when  he  declares  his  mind,  appoint  that  th€ 
fame  fliall  be  written,  and  thereupon  the  fame  is  written  accord- 
ingly in  the  lifetime  of  the  Uftj^tor,  thefe  are  good  wills  of  land, 

and 
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and  as  good  as  if  they  had  been  written  at  the  firft.  Therefore,  if 
one  be  very  fick,  and  another  come  to  him  and  aflc  him,  whether 
his  wife  fli.ill  have  his  lands  ?  and  he  fay,  Yes  ;  and  a  clerk  being 
prefent,  put  this  in  writing  without  any  precedent  command- 
ment or  fubfequent  allowance  of  the  fick  man,  this  is  no  good 
will  of  the  land.  So,  if  one  declares  his  whole  mind  before  wit- 
nefles,  and  fends  for  a  notary  to  write  it,  and  dies  before  he 
comes,  and  the  notary  writes  it  after  his  death,  this  is  no  good  will 
of  the  lands,  but  a  good  nuncupative  will  for  the  goods  and  chattels, 
exceptthe  teftator  declares  his  mind  to  be,  that  it  fliall  not  be  his  will 
unleis  it  be  put  in  writing  ;  for  then  perhaps  it  may  not  be  a  good 
will  even  for  his  goods  and  chattels.  So,  if  he  that  writes  the  will 
cannot  hear  the  party  fpeak,  and  another,  that  doth  (land  by  the 
Cck  man,  tells  him  what  he  fays  ;  in  this  cafe,  if  there  be  none 
others  prefent  to  prove  that  he  reported  the  very  words  of  the  fick 
man,  this  will  be  no  good  will  of  the  land.  But,  if  a  notary  takes 
directions  from  the  fick  man  for  his  will,  and  after  goe'^  away  and 
writes  it,  and  then  brings  it  again  and  reads  it  to  the  teftator,  and  i 

he  approves  it ;  or,  if  it  be  written  from  his  mouth  by  the  no- 
tary according  to  his  mind,  and  his  mind  were  to  have  it  written, 
although  it  be  not  fiiewed  or  read  to  him  afterwards,  thefe  are 
good  teftaments.  So,  if  the  notary  only  take  certain  rude  notes 
or  diredlions  from  the  fick  man,  which  he  agrees  to,  and  they  be 
,  afterwards  vi'ritten  fair  in  his  lifetime,  and  not  fliewed  to  him 
again,  or  not  written  fair  until  after  his  death  ;  thefe  are  good  wills 
of  lands.  But,  if  a  fick  man  bid  the  notary  make  a  will  of  his 
lands,  but  do  not  tell  him  how,  and  the  notary  make  a  devife 
of  it  after  his  own  mind,  this  is  no  good  will  :  and  yet  if 
it  be  after  read  unto  him,  and  approved  by  the  teftator,  it 
may  be  good.  If  a  will  be  found  written  in  the  teftator's 
houfe,  and  not  known  by  whom,  and  it  be  read  unto  and  ap- 
proved by  the  teftator,  this  is  not  a  good  will  in  writing  for  lands 
and  goods. 

Having  ftiev%'n  how  far  writing  is  neceffary,  it  remains  to  con* 
Cder, 

I.  Li  'what  Language  and  Hand  a  Will  may  he  vjrluen. 

It  is  not  material  in  what  matter  or  ftulF,  v/hether  In  pdper  or  Swinb.  part 
parchment,    nor   in  what  language,  whether  in   Latitiy    French^  4-  ^  ^^"  ^ 
Dutch  *,  or  any  other  tongue,  or  in  what  hand  or  letters,  whether  it  muft  be ' 
in  fecretary  hand,  Roma?i  hand,  or  court  hand,  or  in  any  other  ifofiamed 
hand,  a  will  be  written,  fo  that  it  be  fair  and  legible,  that  it  be  ^"'^  '""^* 
read  and  underftood  :  neither  is  it  material  whether  the  fame  be  cording  to 
written  at  large,  or  by  notes  or  characters  ufual  or   unufual,  as  thtruieoof 
XX /.  for  twenty  ftiillings,  or  when  the  figure  i  is  ufed  inftead  df  jv^f^'g^. 
the  letter  A.  if  it  be  ufual  in  the  teftator's  v^'ritlng,  or  the  like,  for  uovey  v. 
the  will  is  good  notwithftanding.    So  alfo,  if  fome  words  be  omit-  Smith, 
ted,  or  improper  fentence  ufed,  when  the  intent  and  meaning  is 
apparent ;  as,  where  a  man  fays,  *^  I  make  my  wife  of  this  my  lart: 
**  will  and  telUment,"  leaving  out  tlie  ^ox'X  e-^ecutrix,  yet  the  V/  ill  is 

X  2  good : 
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good  :  and  this  (hall  be  underftood.  But,  if  it  be  fo  done  as  it 
•  Wiifte  a  cannot  be  read  *,  or  by  reading  the  mind  of  the  teftator  cannot 
will  was  jjg  known,  then  the  will  is  void  and  of  no  force  ;  in  like  manner 
blindly  that  ^s  a  nuncupative  will  is  when  the  words  fpoken  are  fo  ambiguous, 
itwasfcarce  obfcure,  and  uncertain,  that  thereby  the  meaning  of  the  tcllator 
Ugihie,  and    ^annot  be  known  or  underftood. 

the  legacies 

were  in  figures,  it  was  refcried  to  a  mafter  to  examine  what  thofe  legacies  were,  and  he  to  be  afTifted  bj 

fuch  as  were  fkilled  ia  the  art  of  writing,     i  F.  VVms.  425.     Matters  v.  Mailers. 

We  now  proceed  to  treat, — -— 

2.  Of  the  Circumjfances  ef  Signing^  Attejlation,  Publication,  ccc. 

The  claufes  of  the  29  Car.  2.  above  recited,  having  rendered 
thofe  circumftances  neceflary,  it  is  next  to  be  inquired,  When,  in 
legal  con(lru61;ion,  thefe  requifites  (hall  be  deemed  to  have  been 
complied  \gutli  ?  which  may  be  beil  collected  by  attention  to  the 
following  cafes. 

■2.  Str.  '64.        It  has  been  held,  that  fealing  a  will,  is  a  figning  within  the  fta- 

Warneford    tute  of  frauds  and  perjuries. 

V.  Warnc-  ^     ■• 

ford.     [Grylc  v.  Giyle,  i  Atk.  J76.    Scd  aiic  Smith  v.  Evans,  i  Wiif.  313-,  and  Right  v.   Price, 

Dougl.  S44.  contra.'^ 

Peik.  477.        But  a  will  in  writing  need  not  be  fealed :  but  it  Is  added,   ^  If 

it  be  good  to  pafs  freehold  or  inheritance  ? 
sP.  Wms.  Where  the  teftator  owns  his  hand  before  the  witnefles  who 
y}^}  l^"?"^'  fubfcribc  the  will  in  the  tellator's  prefence,  the  will  is  good, 
V.  Evelyn,  thcugh  all  the  witnefles  did  not  fee  the  teftator  fign;  and  it  is  ob- 
[Grayion  v.  fervable  that  the  ftatute  of  frauds  does  not  fay,  the  teftator 
Atkmfon,  ^hall  fign  his  wdll  in  the  prefence  of  three  witnefles  ;  but  requires 
b. P.]    ^     thefe  three  things;    firft,  That  the  will  (hould  be  in  writing. 

"idly,  That  it  Ihould  be  figned  by  the  teftator.     And,  3dly,  That 

it  fhould  be  fubfcribed  by  three  v.itnefles  in  the  prefence  of  the 

teftator. 
a  Str  1109.       Neverthelefs  a  will  has  been  held  to  have  been  well  executed. 
Croft  V.        though  it  was  not  mentioned  in  the  atteftation  to  have  been  figned 

in  the  prefence  of  the  teftator. 
ftCh.Caf.         If  a  will  is  attefted   by  three  witnefles,  who  feverally  figned 
309.  Anon,  xht'ix  namcs,  not  being  prefent  together ;  yet  each  figning  being 
V.  LakT"     ^'^  t^^^  prefence  of  the  teftator,  makes  it  a  good  will  within  the 
Feb.  I,         ilatute. 
1742,  B.R. 
a  Atk.  176.  by  Sanders,  notes.     2  Vez.  455.  S.  C] 

3Mnd,a62.  But,  if  a  man  fubfcrlbes  and  publlfhes  his  will  In  the  prefence 
Lea  &  Lib.  ^f  ^^^  wltneflTes,  and  they  fubfcrlbe  it  In  his  prefence,  and  after 
makes  a  codicil  in  writing}  reciting  that  he  had  made  a  former 
will  and  confirmed  the  fame,  (except  what  was  excepted  by  the 
codicil,)  and  declares,  that  the  codicil  fhall  be  taken  as  part  of  his 
will,  and  publifties  It  in  the  prefence  of  one  of  the  witnefles  to 
the  firft  will  and  another  new  witnefs  ;  this  is  not  a  good  will,  for 
there  were  not  three  fubfcribing  witnefles  in  the  prefence  of  the 

teftator J 


teflatorj  and  one  of  the  witneffes  to  the  codicil  never  faw  the  will. 
Adjudged,  though  it  was  objected,  the  will  and  codicil  made  but 
one  will,  and  the  circumftance  of  three  witneffes  wanting  to  com* 
plete  the  will,  was  perfected  by  the  codicil. < 

So,  if  a  man  makes  a  will  in  feveral  pieces  of  paper,  and  there  3(^0(1.265,' 
are  three  witneffes  to  the  laft  paper,  and  none  of  them  ever  favr  ^"  ^  '•''*• 
the  firft  ;  this  is  not  a  good  will. 

[It  was  proved  that  C.  made  his  will,  confiding  of  two  flieets  Bond,  et  al. 
of  paper  all  of  his  own  hand -writing,  and  figned  his  name  at  the  ^'  ^""''^ 
bottom  of  each  page  ;  and  that  he  alfo  made  a  codicil  of  his  own  38011.177-.' 
hand-writing  upon  one  fingle  fheet,  and  called  in  H.^  (hewed  him  s.c.  Black. 
both  the  fheets  of  his  will,  and  his  fignature  to  every  page  there-  ^^^'  '^^'^ 
©f,  and  told  him  that  was  his  nuill ;  and  then  fhewed  H.  the  co- 
dicil, and  defired  him  to  atteft  both  the  will  and  codicil  :  which 
he  did,  in  the  prefence  of  the  teftator,  and  in  the  manner  ap- 
pearing upon  the  face  of  the  inftrument,  and  then  went  out  of 
the  room.  V.  and  L.  came  in  immediately  afterwards,  and  the 
devifor  (hewed  them  the  codicil,  and  the  lafljljeet  of  the  will,  and 
fealed  both  before  them.  C  then  took  each  of  them  up  feverally 
as  his  a£l  and  deed  for  the  purpofes  therein  mentioned.  Then 
the  witneffes  attelled  the  fame  in  the  teftator's  prefence,  but  ne- 
ver SAW  the  TiViST  Jheet  of  the  will;  nor  tvas  that  Jheet  p-RO^ 
DUcr.D  to  them;  nor  was  the  fame,  or  any  other  paper,  upon 
THE  TABLE.  Both  the  iheets  of  the  will  were  found  with  the  co- 
dicil in  the  teflator's  bureau,  after  his  death,  all  wrapped  up  in 
one  piece  of  paper ;  but  the  two  (heets  of  the  will  were  not 
pinned  together.  And  the  queflion  upon  thefe  facts  was.  Whe- 
ther this  will  was  duly  executed  according  to  the  ftatute  of  frauds? 
After  three  feveral  arguments  before  the  court  of  King's  Bench, 
and  one  argument  before  all  the  judges  in  the  Exchequer-chamber, 
Lord  Mansjield  delivered  the  judgment.  His  lord(hip  faid,  that 
the  queflion  made  at  the  trial,  and  fubmitted  by  the  cafe,  as  it 
then  ftood,  turned  upon  the  folemnity  of  the  execution  ,  and 
they  were  of  opinion,  *'  tjiat  the  due  execution  of  this  will  could. 
*'  not  be  come  at,  in  the  method  wherein  the  matter  was  then 
**  put ;"  that  if  this  were  confulered  as  a  fpet  ial  verdift,  they 
thought  it  was  defectively  found  as  to  the  point  of  the  legal  exe- 
ciition  of  the  will  \  that  every  prefumpiion  ought  to  be  made  by  a 
jury,  in  favour  of  fuch  a  will,  when  there  was  no  doubt  of  the 
teft.^tor's  intention  ;  and  that  they  all  thought  the  circumftances 
fulhcient  to  prejume  that  the  firit  (heet  was  in  the  room  ;  and  that 
the  jury  ought  to  have  been  fo  dire<£ted  :  but,  upon  a  fpecial  ver- 
ditt,  nothing  could  be  prefumed  ;  therefore  they  v/ere  all  of  opi- 
nion, *'  that  it  ought  to  be  tried  over  again  •"  and  if  the  jury 
(liould  be  of  opinion,  *'  that  it  was  then  in  the  room,"  they  ought  to 
find  for  the  will  generally,  and  they  ought  to  prefume,  from  the 
circumdances  proved,  '<  that  the  will  was  in  the  room  "] 

A  will  of  lands  was  originally  executed  in  the  prefence  of  two  Mi.  Rep. 
witneffes  only,  and  at  the  diftance  of  four  years  afterwards,  the  J/'j"  ^• 
teftator  re-executed  his  will,  by  dra.ving  a  pen  on  the  old  ilrokes,  g.  r.  HiL 
in  the  prefence  of  one  other  perfon,  who  likewife  fubfcribed  his  16G.7. 

X  3  nam? 
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[iAtic.176.  name  as  a  witncfs  to  it.     Upon  an  ejedment,  brought  by  the  heir 

by  Sanders,  gt  ]aw,  and  on  a  Ipscial  verdid,  it  was  determined  by  the  court, 

Tvt'z  Ac^*  ^^^^^  ^^'^^  ^^'^^  ^^^  properly  executed,  and  attelled,  under  the  ila- 

S.  C.j  tute  of  frr.uds  and  perjuries. 

MS.  R«p.  It  was  determined  by  die  Lord  Chancellour,  that  a  will  is  well 

Crayfon  v.  proved,  though  the  witneflcs  did  not  fee  the  teilator  fign  his  name; 

^i^Canc!  ^^  ^^  declared  it  to  be  his  hand-writing  to  them,  and  they  attefted 

25,260.3.  it  in  his  prefence,  and.  in  the  prcfence  of  each  other. 

(Grayfon  v. 

Atkiiilbn,  a  Vez.  4.54.   S.  C] 

MS.  Rep.  A  will  was  attefted  by  tlirce  witncffes,  in  the  prefence  of  the 

Ellis  V.         teftator  and  of  each  other,  but  the  teftator  did  not  write  iiis  name 

and' Mich.'    ^'^'   P"'^  ^'^  ^^^^  '"  their  prcfence,  but  pointed  to  the  paper  and 

ayG  z.        faid,  that  was  his  will,  and  he  had  wrote  it,  and  that  his  name, 

f  Dougi.        l^illiam  Ellis  fubfcrlbed,  was  his  writing  and  name  ;  and  laid  his 

S  c.?      '    hand  on  the  feal,  and  faid,  that   was  his  feal.     On   a   quedion 

Dormer  V.      in   this  caufe.   Whether  this  will,  fo  executed,  was  good  as  a 

'^p"w"'^'     revocation   of  a  former   will,  under  the  fixth  feftion  of  the  fla- 

509.        '    tute  of  frauds  ."*    Lord   Hardwich'^   afTifted  by  L;  rd  Ch.  Juftice 

Willi's,   Strange,  Mader  of  the  Rolls,  and  the  Chic^f  Baron,  held 

clearly  that  it  was  ;  it  not  being  doubted   but  that  it  was  good 

as  an  original  will,    according  to  the  authorities  determined  on 

this  head,    that  the  owning  it  to  be   his  hand-writing  was  fuf- 

ficient 

2  Snlk.^SS.       The  teftator  defired  the  vvitnefles  to  go  into  another  room,  {t\cn 

Shires  V.       yards   diftant,   to  atteft   his  will,  in  which  there  was  a  wintlow 

Gia-.ock.      broken,  throu-'^h  which  he  might  fee  them.     And  it  was  held,  that 

I  In  Cation  '00  ' 

v.Djde,  this  will  was  well  attefted  according  to  the  ftatute  of  frauds  :  for 
1  Br.  Ch.  though  the  ftatute  requires  attefting  in  the  teftator's  prefence,  to 
Lor'd  i^h  r  ■  P'"event  another  will  from  being  obtruded  in  the  pLice  of  a  true  one, 
lowe,ieiying  yct  it  is  enough,  if  the  teftator  might  fee.  It  is  not  necellary  that  he 
en  the  au-  jhould  adually  fee  them  figning  ;  for,  at  that  rate,  if  a  man  I'hould 
thUcafe  in  ^^^  ^^'^'^  his  back,  or  look  oiT,  it  would  vitiate  the  will  :  and  the 
eiined  to  figning  was  in  the  view  of  the  teftator  ;  he  might  have  feen  it,  and 
think  a  will  j]^2|  jg  enough.  So,  if  the  teftator,  being  fick,  ftiould  be  in  bed 
where  the  ^""  ^*^^  curtaiu  drawu, 
teftatiix  could  fee  the  wicneiTes  through  tlie  wi.-;dows  of  her  carriage,  and  oi  the  attorney's  ofiice] 

n  P.  Wms.        But,  where  one  devlfed  lands  to  J.  S.  and  his  heirs,  and  duly 
B^od  'I       fubfcribed  his  will  in  the  prefence  of  three  witnefles;  who,  f  jr 
v.iSroderick.  the  eafe  of  the  teftator,  went, down  ftairs  into  another  room,  and 
attefted  the  will  there,  which  was  out  of  the  prefence  of  the  tef- 
tator:  and  the  heir  at  law  was  prevaifed  on  to  join  in  a  leafe  and 
releafe  of  the  devifed  premifes,  in  truft  for  the  devifee  ;   the  will 
and  the  releafe  were  both  fet  afide  ;  for  the  releafe  reciting  that 
the  will  was  duly  executed,  \\'^%  fuggejiio  falft^  and  the  concealing 
from  the  heir,  that  it  was  not  duly  executed,   wt^s  fi/pprejfio  veri ; 
.either  of  which  circumftances  are  good  reafons  for  letting  afide  a 
releafe  or  conveyance. 
gLev.  T,  If  the  teftator  writes  the  will  with  his  own  hand,  though  he 

Lemjynev.    ^q^^  ^^^  fubfcribc  hiS  name,  but  feals  and  publilhes  it,  and  three 

Stanley,  *  '         .        ^ 
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wltnefTcS  fubfcribe  their  names  in  his  prefence,  it  is  a  good  will  j 
for  his  name  being  written  in  the  will  it  is  a  fufhcient  figning  : 
and  the  (Intute  does  not  dired,  whether  it  fhall  be  at.  the  top, 
bottom,  is'c;  and,  by  three  judges  againft  one,  fealing  is  a  figning 
within  the  ad.  And  note ;  it  is  not  faid  in  the  acl,  that  the 
figning  fhall  be  in  the  prefence  of  the  three  witnefles  at  the  fame 
time. 

J.  S.  before  the  (latute  of  29  Car.  2-,  viz-,  in  1668-9,  wrote  his  Comyns's 
will  with  his  own  hand  on  a  fheet  of  paper,  and  the  writing  went  J}"^?-  '97- 
to  the  bottom  on  one  fide,  and  half-way  on  the  backfide,  which  o"!ky.*    it 
will,  at  the  end  of  it,  had  the  name  and  feal  of  J.  S.,  and  notice  was  infifted, 
was  taken  in  his  own  hand  of  fome  interlineations.     At  a  very  ^^^^  "P°" 
little  diftance  on  the  backfide  of  the  fame  paper,  a  codicil  was  ^ence  it  is 
written,  which  extended  almofl  to  the  bottom  of  the  fame  back-  apparent 
fide  of  the  paper,  and  was  dated  1679,  which  was  after  thejia-  ^^^^5  ti-eco. 
iute  of  frauds^   and  had  the  name  of  the  devifor  fubfcribed,  and  v\Tiiten  bs- 
his  feal  affixed;  in  which  codicil  a  legacy  as  to  a  houfe  was  re-  fore  the  exe- 
voked,  and  the  fame  was  thereby  deviled  to  A.  for  life,  and  after  "'j"r>ofthc 
to  his  brothers  faccemvely,  but  notice  was  not  taken  or  tne  names  otherwife 
of  his  brothers  in  the  codicil,  but  they  were  named  in  the  will,  theij  was 
At  the  top  of  the  will  was  written,  "  Signed,  fealed,  and  publilhed,  "i"J'J![[°'* 
*'  as  my  lafi:  will  and  teftament,  in  the  prefence  of  the  fame,  being  witnenes 
*'  written  here  for  want  of  room  below."  This  was  likewife  written  ''^c'd  write 
in  the  teftator's  own  hand,  and  then  the  names  of  the  three  wit-  3^ ^fi^g"^,'|,^"f 
nefles   were  fubfcribed;  two  of  thofe  witnefles  were  dead,  and  thefirft(i,ie 
the  third  was  produced  at  the  triil,  who  teilified  that  he  was  fer-  cf  the  will, 
vant  to  the   tellator  for  four  years,  and  about  twenty-feven  or  ^ords  writ- 
twenty-eight  years  ago,  he   and   the  other   two  "witneflTes  were  ten  by  the 
called  up  in  the  night,  and  fent  for  into  the  teftator's  chamber,  teftat^rs 
who  produced  a  paper  folded  up,  and  defired  him  and  the  others  "jj^rej^on  of 
to  fet  their  hands  as  witnelTes  to  it,  which  they  all  three  did  in  his  it,  had  beea 
prefence  ;  but  they  did  not  fee  any  writing,  nor  did  the  teftator  f^fej'f  the 
tell  them  it  was  his  will,  or  fay  what  it  was  ;  but  he  believes  this  ^^^  \l^^^ 
to  be  the  paper,  becaufe  his  name  is  there,  and  the  names  of  the  been  upoa 
other  witneiTes,  and  he  never  witneiTed  any  other  deed  or  paper  tharpapcr: 
for  the  teftator ;  and  though  the  tellator  did  not  fet  his  name  or  ^^3^^  ^^^g 
feal  to  the  will  inthtir  prefence,  yet  he  had  often  feen  him  write,  beenfuffi- 
and  believes  the  whole  will  and  codicil  to  be  of  hi.^  hand-writing;.  ^'^"'^  '■**f'" 
And  Lord  Chief  Jufticejfn'-wr  inclined  that  here  was  fuihcient  wiiitorthe 
evidence  to  find  the  codicil  well  executed,  and  the  jury  found  it  wimeiTes  to 
accordingly.  f'J'^    . 

o  J  1  he  witnefs 

alfo  fays,  that  the  execution  was  about  twenty-feven  or  twe!>ty. eight  years  ago ;  which  time  is 
fubfequent  to  thetodicil.  But  it  v-Jas  faid,  the  execution  is  fuffic.ent  within  the  ftacure  ;  for  there  is'no 
neceflity  that  the  witnefles  fee  the  teftator  write  his  name  ;  and  it"  he  writes  theie  words,  "  Signed,  fealed, 
«'  and  publifhcd  a^  hi",  will,"' and  pravs  ihewitneHei  to  fubfcribe  their  names  lo  that,  it  will  be  a  Uifficier.t 
publxation  of  his  will,  though  the  wicnefiiiS  do  not  hear  him  declare  it  to  be  his  will  ;  ahJ  a  cale  waa 
n:eationed,  determined  by  Lord  Chan.  Shaftefbury,  before  25  Car.  2.  where  a  man  vfote  his  will  with 
his  own  hand,  and  alio  ihefe  words,  "  Siiincd  and  pubjilhed  in  the  prefence  of,''  and  no  wicuefi'es  had 
fubfciibed  it  j  this  was  held  to  be  a  fufflcieiit  publication.     Ih'id, 

A.  B.  made  a  will  or   teflamentary  fchedule,  all  of  his  own  aLo.Raym. 
liajid- writing,  as  follows ;  "In  the  name  of  God,  Amen.    I  A.  B.  j,^^!^',  ^^ 

X  4  *•   do   Bciesioid. 
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**  do  make  this  my  lad  will  and  teflament  for  fear  of  mortality 
**  till  I  can  fettle  it  more  at  large.  I  do  give  and  bequeath  1000/. 
«'  unto  D.  P.  to  be  paid  by  my  executor  (or^  adminiftrator ;  and 
*'  for  fure  payment  thereof,  I  do  charge  all  the  real  and  perfonal 
eftate  which  I  have  in  the  world,  I  being  very  defirous  to  make 
a  provifion  for  the  faid  D.  P.  for  feveral  good  reafons  inducing 
me  thereunto.  In  witnefs  whercot  I  have  hereunto  fet  my 
hand,  this  prefent  7th  day  of  December  1704.  Signed  ^.  B." 
He  delivered  the  fame  to-  the  faid  D.  P.,  and  about  a  fortnight 
before  his  death,  A.  B.  declared  he  had  left  with  D.  P.  an  un- 
queftionable  fecurity  for  1000/.  charged  upon  his  real  and  per- 
fonal eitate,  and  that  he  had  done  the  fiime  for  fear  of  mortality, 
till  fuch  time  as  he  could  make  a  full  and  complete  will  ;  M'hich 
he  declared  he  would  do  as  foon  as  his  wife  was  brought  to  bed, 
but  that  he  waited  to  fee  if  it  were  male  or  female.  He  died 
fuddenly  6th  February  1704,  leaving  his  wife  then  lying  in  of  a 
daughter.  The  judge  of  the  Prerogative  Court  gave  fentence 
againlt  the  will,  and  pronounced  that  A  B.  died  inteftate.  On 
appeal  to  the  delegates  (among  whom  were  Holt,  Ch.  J.,  Price,  B., 
and  Judge  Dormer)  the  fentence  was  reverfed,  and  they  pro- 
nounced for  the  will. 

A.  by  will  in  writing,  attefted  by  three  witnefles,  devifed  a 
copyhold  eftate  to  his  wife  :  and  afterwards  the  teflator  on  the 
day  of  his  death,  directed  his  nephew  to  obliterate  fome  devifes, 
but  faid  nothing  as  to  the  copyhold  devifed  to  his  wife,  and  then 
caufed  a  memorandum  to  be  written,  that  he  examined,  perufed, 
and  approved  of  the  will  as  fo  obliterated  and  altered  by  his  ne- 
phew, in  his  prefence,  but  did  not  republifh  it  in  the  prefence 
of  three  witneiTes,  but  diredled  his  nephew  to  have  it  written 
out  fair ;  but  before  it  was  brought  back  he  became  delirious  j 
and  this  v/as  held  a  good  will  as  to  the  copyhold. 

Teltator  gave  infi:ru£tions  to  make  his  will  of  his  real  and  per- 
fonal eftate,  and  when  it  was  brought  to  him  he  made  feveral 
alterations,  and  then  wrote  the  whole  over  as  altered,  with  his 
own  hand:  this  being  found  in  his  ftudy,  though  not  figned  or 
fealed,  was  held  a  good  will.  Note;  the  firft  fentence  was,  that 
he  died  inteftate,  but  that  was  reverfed  by  the  delegates. 

A  will  of  lands  made  before  the  ftatute  of  frauds,  had  but  two 
witnefles,  and  the  teftator  died  after  the  ftatute,  without  altering 
his  will :  and  his  Honour  thouglit  it  a  good  will,  to  pafs  the  lands  ; 
but  the  other  fide  infifting  to  have  it  tried  at  law,  he  directed  it 
accordingly. 

A  witnefs  proving  a  will  of  lands,  fwears  that  he  fubfcribed  the 
will,  as  a  witnefs  in  the  fame  room  with,  and  at  the  requeft  of  the 
teftatrixj  two  others  fvvore,  that  they  faw  the  will  executed  by  the 
teftatrix,  and  that  they  fubfcribed  the  fame  in  the  teftatrix's  pre- 
fence ;  a  fourth  witnefs  was  gone  beyond  fca,  and  therefore  could 
not  be  examined.  Cowper,  C.  doubted  as  to  the  proof  of  the  ex- 
ecution of  this  will,  but  would  declare  no  opinion  on  the  point 
, until  farther  application,  faying,  that  the  heir  at  law,  then  an 
infant,  might  by  that  time  come  of  age.     Afterwards  Lord  Alac- 

elesfeld 
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elesfield  held,  that  the  bare  fubfcrlbing  by  the  witnefles  In  the  fliouid  not 
fame  room,  did  not  neceflarily  imply  It  to  be   in  the  teftator's  °"'y  i''^°'« 
prefence,  for  it  might  be  in  a  corner  of  the  room  in  a  clandeftine  ingorthe" 
fraudulent  way ;  and  then  it  would  not  be  a  fubfcribing  by  the  win  by  the 
witnefs  in  the  teftator's  prefence,  merely  becaufe  in  the  fame  J=ftator,  and 
room  ;  but  that  here  it  being  fworn  by  the  witnefs,  that  he  fub-  fcribhgitin 
fcribed  the  will  at  the  teftatrix's  requeft,  and  in  the  fame  room  j  the  prefence 
this  could  not  be  fraudulent,  and  was  therefore  well  enough.         °^  ^"^^  ^^(^*- 

"=  tor,butlike- 

wife  that  the  reft  of  the  witnedes  fubfcribed  their  names  in  the  teflator's  prefence  ;  and  then  one  witnefs 
proves  the  full  execution  of  the  will,  fince  he  proves  that  the  teftator  executed  it  j  and  iikewife  that 
the  three  witnefles  fubfcribed  it  in  his  prefence.     Per  Lord  Chan.  Macclesfield,  Id.  74.1. 

[The  law,  as  dated  by  Lord  Macclesfield  In  the  laft  cafe,  Right  v. 
feems  conformable  to  the  decifion  of  the  court  of  King's  P""> 
Bench  in  the  cafe  of  Right  and  Price,  in  which  the  court  held,  °"^  *  ~*** 
that  corporal  prefence  merely  was  not  fufficient,  unlefs  there  was 
Iikewife  mental  knowledge  of  the  fa£l.  In  this  cafe,  on  the  laft 
day  on  which  the  teftator  made  an  effort  to  fign  the  will  but 
failed,  the  witneffes  being  prefent,  the  form  of  an  atteftation  was 
written  on  the  fecond  flieet,  and  they  put  their  names  to  it  In 
the  room  where  the  teftator  lay,  but  he  was  in  a  ftate  of  infenfibi- 
lity.  And  the  queftion  was.  Whether  this  will  was  duly  executed 
for  paffing  lands  according  to  the  ftatute  of  frauds  ?  In  fupport 
of  the  will  it  was  argued,  that  infenfibility  was  fomething  (hort 
of  death,  and  if  the  teftator  was  alive,  it  could  not  be  faid  that 
the  will  was  not  attefted  in  his  prefence.  That  the  queftion  was. 
Whether  the  teftator  having  done  all  that  was  neceffary  on  his 
part,  and  the  atteftation  having  been  made  according  to  the  words 
of  the  ftatute,  a  fair  tranfa£lion  (hould  be  fet  afide  becaufe  a 
formality  required,  according  to  an  implied  intention  of  the  legif- 
lature,  had  not  been  complied  with :  that  it  did  not  appear  but 
that  the  teftator  miglit,  by  poflibility,  have  opened  his  eyes  while 
the  witneffes  were  fubfcribing  their  names  ;  and  that,  according 
to  the  law  as  laid  down  in  Shires  and  Qlafcock,  would  have  been 
f^ufficient.  Sed per  curiam — The  court  will  lean  in  fupport  of  a  fair 
will,  and  not  defeat  it  for  a  flip  in  form,  where  the  meaning  of 
the  ftatute  has  been  complied  with :  this  was  the  principle  of 
Shires  and  Glafcock's  cafe,  and  other  cafes  of  that  fort.  But  the 
cafe  then  before  the  court  was  not  one  where  there  was  a  mea- 
furing  caft  and  room  for  prefumption.  All  the  witneffes  knew, 
at  the  time  of  the  atteftation,  that  the  teftator  was  infenfible. 
He  was  a  log,  and  totally  abfent  to  all  mental  qualities.  That 
it  was  ufuil  in  precedents  of  wills  to  fay,  that  the  witneffes  fub- 
fcribed at  the  reque/r  of  the  tefiator  :  that  indeed  was  not  exprefsly 
required  by  the  ftatute,  but  the  practice  ftiewed  the  general  un- 
derftanding,  and  the  nature  of  the  thing  implied  a  requeft.  The 
atteftation  in  the  teftator's  prefence  was  as  effential  as  his  fignature, 
and  all  muft  be  done  while  he  was  in  a  capacity  to  difpofe  of  his 
property.  In  this  cafe  the  teftator  could  not  know  whether  the 
will  that  he  had  begun  to  fign  was  that  which  the  witneffes  at- 
tefted ;  he  was  dead  to  all  purpofes  or  power  of  conveying  his 
property.] 

It 
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It  has  been  determined,  that  a  truft  of  an  inheritance  muft  be 
devifed  in  the  fame  manner  as  a  legal  eilate.  Thus  where — 
a  P.  Wms.  J.  S.  feifed  of  lands  in  fee,  conveyed  them  by  leafe  and  releafc 
*^rt*  w^''  '^  tvuilees,  to  the  ufe  of  them  and  their  heirs,  in  trull,  (that  after 
nlft\'  Aaa  ^^^^^  monies  raifed  as  therein  mentioned)  the  trullees  fhould  con- 
hiskrdihip  vcy  to  ^.y  his  helrs  and  afligns,  or  to  fuch  perfon  or  perfons  as  he 
*'''^» .','!". j'  or  they  fhould  direcl ;  the  monies  were  raifed,  and  ^.  by  will 
notrcerto  attcfted  only  by  two  witneffes  devifed  the  premifes  to  B.,-  Lord 
the  deed  of  Chan.  Macclcsjield  faid,  there  could  be  no  queftion,  but  that  a 
truii,but^,  jj.^j^  q£  ,^^  inheritance  could  not  be  devifed  othervvife  than  by  a 

nad  under-  .,  niii  ■         rr         •  ^         r 

taken  to  de-  Will  attclted  by  tnree  witnelles,  m  the  fame  marfner  as  a  legal 
vife  ihc  land  eflatc  :  for  if  the  law  were  otherwifc,  it  would  introduce  the  fame 
thereof"  inconveniences  as  to  frauds  and  perjuries,  as  were  occafioned  be- 
without  any  fore  the  ftatute,  by  a  devife  of  the  legal  eftate  in  fee-fimplc. 
leiation  had  Decreed  the  will  void,  and  that  the  truilees  fliould  convey  the 
tend'eV'     premifes  to  the  teflator's  heir  at  law. 

power  j  this  made  it  much  ftrongcr  againft  the  will.  Ib'td.  260. — It  was  faid  arg.  that  thi«  wiil,  though 
rot  good  by  way  of  devife,  fli.iuld  be  fo  by  way  of  appointment,  like  a  couyhoid  fuirendered  to  ine  ufe  of 
a  will,  wh'ch  m'y  be  devifed  by  a  will  attefted  by  twi)  witnelics,  or  one  witnefs  only.  But  his  lordlhi^ 
fjid,  thjt  the  copyhold  palTes  by  a  furrend,:r,  and  not  by  the  wiil,  aid  t:  at  if  this  matter  had  rot  been 
fettled,  it  might  be  more  reafonable  to  fay,  when  I  have  furreiidered  my  coiyho'd  to  the  ufe  of  my  will, 
a  will  of  (his  copyhold  (hall  be  fo  executed,  and  in  fuch  manner,  as  by  tie  aft  of  parliament  a  will  of 
lands  ought  to  be  executed  :  but  this  cafe  having  been  ruled  otherwife,  he  laid  he  would  not  ihake  it. 
Jhid.  25S. —  In  Hil.  Vac.  1727,  his  Honour  adm  tted  it  to  be  fettled,  ih^t  where  a  copyho.o  in  fee  ia 
furrendered  to  the  ufe  of  a  will,  fuch  will,  chough  executed  in  the  prelence  of  one  or  two  vkitnclTes  only, 
is  good,  becaufe  it  pafes  by  the  I'urrender,  and  no:  by  the  will,  which  is  only  a  declaration  of  lie  ufe  of 
a  furrender  :  bu:  that  if  a  copyholder  be  feifed  only  of  the  truft  or  equity  of  redem|)tion  of  tlie  copyhold, 
and  devife  fuch  truil  or  equity  of  redemption,  there  muft  be  three  witnefles  to  the  will  ;  for  here  can  be 
no  precedent  furrender  to  the  ufe  of  the-will  to  pafs  this  truft  j  and  the  cruft  and  equity  of  redemptioa 
©fall  lands  of  inheritance  are  \\i;hin  the  ftatute  of  frauds,  other«ife  great  incon'.  enience  would  arife 
thtref.om  ;  and  it  is  no  prejudice  to  the  lord  to  comprife  the  tiuft  of  a  copyhoU  within  that  itatute, 
becaufe  the  perfon  who  has  the  legal  eftate  of  the  copyhold  i^tenant  to  the  lord,  and  liable  to  anfwer  all 
the  fervices.  Ibid.  261.  Anon. — Hut  in  the  cafe  of  TuftViel  and  Page,  Eaft.  1740,  Lord  Haidwicke 
was  of  opinion,  tha:  the  truft  ef  a  copyhold  would  pafs  by  a  will  not  a'tefted  accoidicg  to  the  ftatute  of 
frauds,  as  a  copyhold  iur.endcred  to  the  ufe  of  a  will  would  do;  for  that  equty  ought  to  toilow  the  law, 
anJ  make  it  at  leaft  as  eafy  to  convey  a  truft,  as  a  legal  intercft  :  and  dsc.eed  accordingly.  Ibid,  at  the 
bottom  of  the  p.  201. 

l>arnard.  Upon  an  iflue  directed  out  of  Chancery,  wherein  the  queftion 

p ^R  '"fi  '^a^j  Whether  a  man  was  compos  or  not  at  the  time  of  executing 
Durran't  v.*  ^^^^  ^i^^ ''  '^  ^^s  held  by  the  chief  juftice,  that  it  was  not  neceflary 
Durranc.       that  all  the  vvitnefles  to  the  will  fliould  fee  it  executed  :   if  one 

of  them  faw^  it  executed,  and  the  others  were  prefent,  he  faid  it 

wouid  be  fulEcient. 
a  P.  Wms.         J.  S.  pofTefled  of  a  term  of  five  hundred  years  in  B/arkacrey  af- 
235.  Whit-  tejvi'ard  purchafes  the  fee-  fimple  in  ^.'s  name,  and  devifcs  Black- 

cnurCi)  V  ^  m 

Whit.  "  ^^*'^  by  will,  all  of  his  own  hand-writing,  to  C.  in  fee  ;  but  the  will 
chuich.  -A  was  neither  dated,  fubfcribed,  nor  attefted.  Dtcveed per  his  Ho- 
wiiinotat-    nQ^^   ji^-jf  2s  this  was  a  term  which  would  have  attended  the  in- 

tsfted,  &c.      ,       .   '  .  1        1     •  ,  1 

asintheprt    nentance,  and   m  equity  have  gone  to  tne  heir,  and  not  to  the- 
frnt  cafe,       executor,  in  which  refpeft  it  was  to  be  confidered  as  part  of  the 
,waib;fuffi-  inheritance,  fo  the  will  which  was  not  attefted  by  three  witnelles, 

cient  10  pais  '  '       , 

a  term  in  as  the  hw  required  it  to  be  when  land  was  to  pafs,  (hould  not 
grofs;  but    catrv  ihis  term. 

not  a  truft 

of  a  term  attendant  on  an  inheritance,  nor  confequentiy  the  term  itfelf.     Pf/- his  Honour,  J^</.  ajS.— • 

A  wiil  not  a  teitt'd  as  the  iiatute  of  frauds  )C<iuir(.f.,  £baU  not  pafs  a»y  «f;aie  of  which  tJie  iicir,  as  heir. 
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would  otberwife  have  had  the  benefit.     Ptr  his  Honoiu,  Uld.—GWb.  Rep.  ia  Eq.  i6S.  S.  C.     z  Mo4»       % 
Cales  in  Law  and  Equity,  124.  S.  C. 

Upon  an  eje£lment  by  the  heir  at  law,  the  queftion  for  the  Comyns's 
©pinion  of  the  court  was,  Whether  it  (hculd  be  left  to  a  jurj^  to  ^,3^"^/^'' 
determine,  whether  the  witneffes  to  a  will  (being  all  d^ad)  fet  James. 
'  their  names  in  the  prefence  of  the  tedator,  and  this  merely  upou 
circumdances  without  any   pofitive  proof?    Fer  cur. —  This  is  a 
matter  fit  to  be  left  to  n  jury,  which  is  all  that  is  ref-rred  to  the 
court.      The    witnefies,  by   the   (tatute   of  frauds,   ou2;ht   to  fet 
their  names  as  witnefT-s  in  the  prefence  of  the  teltator ;  but  it  is 
not  required  by  the  ftatute   that  this  Ihould  be  taken  notice  of 
in  the  lubfcription  to  the  will ;  and  whether  inferted  or  not  it 
muft   be  proved  :   if  infertecj,  it  does  not  conclude  but  it  may  be 
proved  contra,  and  the  verdi£l  may  find  contra ;   then  if  not  con- 
clufive  when    inferted,  the  omifTion  does  not  conclude  it  was  not 
fo,  and  therefore  it  muft  be  proved  by  the  befl  proof  the  nature  ' 

of  the  thiii^  will  admit.  In  cafe  the  witneffes  be  dead,  there 
cannot  probably  be  any  expr-t'fs  proof,  (ince  at  the  execution  of  wills 
few  are  prefenr  but  the  devifor  and  viitnc^fTes  ;  then,  as  in  other 
cafes,  the  proof  mull:    be  Cinumrtantial,  and  here  are  circum-  ' 

fiances,  i-irll,  three  witnefles  have  fet  their  names,  a'ad  it  muft 
be  intended  thev  did  it  regularly.  Secondly,  one  witnefs  was  an 
attorney  of  good  charadler,  and  may  be  prefumed  to  underfland 
what  ought  to  be  done  rather  than  the  contrary.  And  there  may 
be  circumllances  to  induce  a  jury  to  believe,  that  the  witnefles 
fet  their  hands  in  the  prefence  of  the  teflator,  rather  than  the 
contrary  ;  and  it  being  a  matter  of  fa6l,  it  was  proper  to  be  left  to 
them  ;  as,  whether  the  livery  was  given  on  a  feoffment,  when  no 
livery  is  indorfeu  ;  whether  a  deed  was  executed  when  only  a 
counterpart  was  produced,  ^f.  And  the  court  was  of  opinion,  that 
the  plaintiff  ought  to  be  nonfuited. 

A  will  fliali  not  be  read  on  proof  of  a  witnefs's  liand,  unkTs  Comyns't 
there  be  pohtive  proof  ^  that  he  is  dead.  BiAop^v^Btiwn. 

Upon  a  trial  at  bar  concerning  the  execution  of  a  will,  it  did  vin.  Abr. 

not  appear  upon   the  face  of  it,  that  the  atteftation  of  the   v/it-  j'^*  ^^^''* 

nefles  was  made  in  the  prefence  of  the  teftator,  which  being  ob-  pi.  4. 

je£led  to,  a  cafe  was  cited,  where  Lord  Chief  Jullice  Eyre  held  Croft  on 

It  a  matter  proper  to  be  left  to  a  jury,  whether  they  believed  it  p^i,' ° 

to  be  fo  done  or  not :  and  Mr.  Juitice  Chappel  cited  a  cafe  to  the  pawiet. 
fame   purpofe,   quod  curia   co?iceJfitj  and    held   it  not   neceifary  it 
fhouid  be  inferted  in  the  will,  that  the  attefLiitioa  was  in  the  pre- 
fence of  the  teltator,  th(Tugh  by  the  ilatute  it  is  neceiTary  it  ihould 
in  h€t  be  fo  attefted. 

If  a  copyholder,  after  admittance,  furrenders  the  lands  to  the  Rarnaid. 

ufe  of  his  iaft  will,  and  by  his  laft  will  gives  them  to  A.,  but  the  ^l^^'^'^",, 

will  is  not  .ittefled  by  any  vi-itnefles  5  yet  ^,  is  well  entitled  to  the  u.  Tuftnel 

-    lands.     Per  Lord  Chancellour.  »  "■  P-'S^- 

And  his 
lordfliip  faid,  that  the  reafon  is,  that  the  party  is  in  by  the  furrender,  and  not  by  the  will,  and  tht-rcfore 
it  is  g.>oJ,  though  there  be  n.i  witnefics  at  M;   but  that  it  i^  neccflary  that  the  vvil  be  in  writing:,  and  't  it 
be  fo,  ic  is  fui£cie»t,  if  it  be  figned  by  the  patty  j  and  fu  it  is  whete  a  perfan,is  erititlid  to  the  truit  of 

a  c  >py-- 
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a  copyhold,  th«ugh  there  were  no  furrender  at  all  to  the  ufe  of  the  will,  nor  the  will  attefled  by  any  wit- 
nefr,  ycc  it  is  I'ufficient  to  give  the  trult  ot"  a  copyhold  eftate.  Per  hi,  Loiiiih\p,  JJ.  Hid.  [The  ne- 
certity  that  a  will  of  copyholds  ftould  be  in  writing;,  is  queftioned  by  Mr.  VVatkins  in  his  Trcatifc  on 
CopyboWs.] 

Scleft  Cafes        A  furrender  was  made  of  a  copyhold  eflate  to  truftees,  to  the 

inChanc.  ^jfg  pf  {{-^g  will;  wliich  was  made  with  only  two  witnefles  to  it. 

yardv/^  *  I*^  w^s  admitted,  that  a  will  of  a  copyhold  edatc  does  not  require 

Wood.  Lord  three  witnefles  ;  but  this  is  a  devifc  of  a  truft  relating  to  lands,  fo 

Chanceiiour  ^jt}-,iii  ^\^q  ygry  words  of  the  llatutc  of  frauds :  the  heir  contro- 

•f  opinion,  vcrting  the  furrender  and  the  will,  this  point  was  not  determined, 

that  the  de-  but  two  ifllies  ordere4. 

vifeofatruft 

muft  enfue  the  nature  of  the  eftatc,  and  not  make  It  neceflary  to  have  three  witnefles,  as  tlie  copyhold 
might  be  deviled  without  three  witnefles  ;  but  this  may  be  a  queltion  to  be  determined  when  the  ifl'ues 
are  tried.  Itid. — V  in.  Abr.  tit.  Uevife  (N.  i),  pi.  4.  S.  C.  ftatcs  it  thus: — yl.  feifcd  in  fee 
of  copyhold  land',  makes  a  furrender  to  the  ufe  of  B.  and  C,  and  their  heiis,  to  the  ufe  of  his  will, 
and  devifcs  the  laad  to  D.  Farkcr,  Ch.  was  of  opinion,  that  the  circumftancfs  rev^uiied  by  the  ftatute 
a«)Car.  2.  in  devifcs  of  lanes,  oiig'it  to  be  obfsrved  in  this  cafe  j  fir,  by  this  furrender,  the 
fee  of  the  cop)hold  was  in  the  furrei  d;ro-s,  anJ  only  a  truft  devifed  by  the  will,  v.h  ch  cannot  pafs  by 
the  devife,  without  the  circumilances  required  by  the  ftatute  of  frauds,  in  rela'ion  todevlfes  of  land*, 
be  duly  obfervcd.  But  the  counlcl  inliftin^,  tliat  a  devife  ot  copyhold  is  not  wi.hin  the  ftatute;  LorJ 
Chanceiiour  laid,  that  if  the  furrender  had  been  only  to  t  e  ufe  of  the  wll,  that  might  have  been  a 
quefti  .n  in  this  cafe,  but  now  it  is  not  ;  how.  ver,  he  inclined  to  think  it  neceflary  in  that  cafe,  but  would 
not  de. ermine  that  point,  that  not  being  the  cafe  before  him. 

a  P.  Wms.  A  will  made  beyond  fea,  of  lands  in  Etiglaudy  mud  be  attefted 

293-  by  three  witnefles. 

a  P.  Wms.  y.  S.  had  a  power  at  any  time  during   the  joint  lives  of  him 

506.  Dot-  3^j  yj,^_  ])|g  wife,  by  his   laft  will,  or  any  writing  purporting  to 

Thu.land   '  be  his  lafl  will,  under  his  hand  and  feal,  attefted  by  three  or  more 

Sec.    Lord  credible  witnefles,  (if  he  fliould  die  before  his  wife,  without  any 

^!""'^'^'"S  ifl^ue  between  them  then  living,)  to  charge  lands  with  any  fum  or 

though  he  fums  of  money  not  exceeding  2000/.  to  be  paid  to  fuch  perfons 

h'mfelfin-  and  in  fuch   proportions  as  he  fliould  appoint  i  with  the  like  re- 

'h^k  the  mainder  to  7>/.  if  flie  ihould  die  without  iflue   in  the  life  of  her 

will  of  the  hufband  J.  S.     There  was  no  iflue  of  the  marriage,   and  J.  S, 

lands  gocd,  by  his  lall  will  in  writing  under  his  hand,  attefl;ed  by  three  wit- 

jttheteiia-  j^(,{]-^g   but  not  fcalcd,  reciting  his  power,  i^c    difpofed  of  2000/. 

ackno^v.  to  the  phuntiirs  (being  his   relations)  in  the  proportions  therein 

ledge  the  mentioned.     There  were  three  witnefl^es  to  the  will.     Two  of  the 

hr^and^ihe  witncfles  fwore  that  the  will  was  figned  bj  the  tefl;ator,  in   the 

wit'neiTcs  prefence  of  all  the  three  witnefles  •,  but  the  third  fwore,  that  the 

ihouli  fub-  tcftutor  having  written  and  figned  the  will  before,  called  for  the 
^ntnce,^yet  witncflcs,  and  declared  that  writing  to  be  his  lail  will,  and   that 

that  point  all  the  three  witnefles  were  then  prefent,  and   fubfcribed  their 

ihouid  be  names  in  his  prefence.     Lord  Chan.  Ki/ig  referred  it  to  the  judges 

the^defcnd".  ^^  ^-  -^•>  ^^'^°   determined  (on  argument)  that  the  will  was  void 

ant;  and  as  a  chaxgc  for  want  of  being  fealed. 

faid,  that  he 

to^i.V  this  will  to  be  a  good  one,  and  being  fo,  to  be  a  good  charge.  But  in  the  cafe  of  Stonehoufe  and 
Evelyn,  in  pioving  a  will  difpofing  of  a  real  eftate  ;  the  proof  was  full  tlut  the  three  fubfcribing  wit- 
r.;.T.:s  did  fubfcribe  their  names  in  the  prefence  of  the  teftatrix  ;  but  one  of  them  faid,  he  did  n  it  (ee  the 
tcftatrlx  fign,  but  that  Ihe  owned,  at  tl-^  fame  time  the  witnefles  fuhfcribcd,  that  the  name  finned  to  the 
will  wa^  her  own  hand- writing,  which  Sir  Jofeph  Jekyll  held,  without  all  doubt,  to  be  fufficient.  3  P. 
V/ms.  254-  And  iiid.  the  reporter  lays,  that  on  his  mentioning  his  Honour's  oplnioii  aboie  to  Mr.  Juf- 
tlce  Fortefcue  Aljnd,  he  faid,  it  was  the  cammoii  prailice,  and  that  he  had  twice  or  thrice  ruled  it  f> 
upon  evidence  on  the  ciicait;  and  that  it  is  fufficient  if  one  of  the  three  fubfcribing  wiinelles  fwear?  tl^e 
tc*Ut-jt  acknowledged  the  fsgning  to  be  his  own  hand-writing.     And  it  is  remarkable,  that  the  ftatute  of 

''  frauds 
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frauds  does  not  fay  that  the  teftator  fliall  fignhis  will  in  the  prefenccof  three  witnefTes,  but  requires  thefe 
three  things ;  firft,  that  tlie  will  (hould  be  in  writing  ;  fecondly,  that  it  ilioiild  be  figned  by  the  teftatorj 
and,  thirdly,  that  ic  ftiould  befnbfcribed  by  thiee  witneffes  in  the  prefenccof  the  teftator. 

A  will  of  lain!  was  duly  figned  hy  teftatrlx  in  the  prefence  of  vin.  Abr. 

ji^.y  and  alfo   publifliedj  which   A.  wrote   the  will,  but  is  now  Vir  ^\'^° 

dead  :  his  hand  was  proved.     After  this  the  teftatrix  called  in  B.  ca.  31  p. 

to  be  a  witnefs  to  the  will  ;  flie  told  him  it  was  lier  will,  and  pub-  128. 

lifhed  it  as  fuch ;  after  this   (he  called  in  C  and   did  the  fame-  f  ^°''  ^^^ 

The  queflion  was,  Whether  thefe  witnefles  attefting  this  will  at  'thaTaiUh!^ 

feveral  times,  though  all  in  the  prefence  of  the  teftatrix,  were  ac-  wimefles 

cordine  to  the  ftatute  of  frauds  and  perjuries  ?     Baron  Price  held  ^°"'f  ^= 

■r  rr  T>  r     J  together. 

It  ill  *,   at  Lent  alhzes  at  JJevon,   I'Jl'].  that  one 

might  teftify  for  the  other  ;  and  this  was  a  reaiy  way  to  let  in  fraud  and  perjury,  for  after  the  lirJt  vtrit- 
nefs  had  attefted  it,  there  mi^ht  be  a  rafure  or  interlineation    Per  Baron  Price,  U-J, 

Lord  Keeper  Wright  held  a  publication  of  a  will  before  three  Pr.  Ch.iJj, 
witnefles,  though  at  three  fsveral  times,  good  within  the  ftatute,  S,°°}^  '• 
and  thought  the. writing  of  the  will  with  the  teftator's  own  hand 
a  fufficient  fignmg  within  the  ftatute,  though  not  fubfcribed 
or  fealed  by  him ;  but  doubted  whether  owning  the  fubfcription 
to  be  his  was  fufficient :  but  the  validity  of  the  will  is  a  queftion 
at  law,  and  therefore  ordered  it  to  be  tried. 

If  a  man  draws  up  his  own  will,  and  fends  it  to  counfel  to  be  Vin.  Abr. 
advifed  of  the  legality  of  it,  this  is  no  will,  unlefs  it  has  a  pub-  '";  Devifc 
lication   after  he  receives  it  back  from  his  counfel.     If  after  his  pi.  ,6.* 
will  comes  from  counfel,  with  alterations  rnade  by  counfel,  the 
party  puts  his  feal  to  it,  or  fubfcribes  his  name,  or  writes  upon 
it,  "  this  is  my  will ;"  though  there  be  no  witnefles  to  it,  yet  this 
is  a  good  publication,  becaufe  any    of  thofe  declare  his  intent, 
that  it  ftiould  be  his  will :  and  though  it  have  no  formal  beginning, 
but  begin,  "  alfo  I  give  and  bequeath ;"  and  though  there  be  blanks 
for  the  names  of  fuch  perfons  as  he  fays  he  has  made  a  leafe  or 
feoffment  to,  to  perform  his  will,  if  thei'e  be  fuch  a  leafe  or  feoff- 
ment, this  is  a  good  will,  and  (hail  direft  thofe  perfons,  to  whom 
fuch  leafe,  ijfc.  is  made,  to  perform  all  things  according  to  the 
dire£lions  of  fuch  will.  / 

If  a  teftator  figns  his  will,  but  delivers  it  as  his  a£t  and  deed  ;  vin.  Abr. 
yet  this  will  be  a  fufficient  publication.  ,xt    >  ^    *^'^'  ^^^'^^^ 

J  ^  (N.  7),  Ca.  13.   p.  115. 

[Where  the  witneffes  were  deceived  by  the  teftator  at  the  time  Trimmer  v. 
of  the  execution,  and  were  led  to  believe,  from  the  words  ufed  ]^'^^^°"> 
by  the  teftator  at  the  execution  of  the  inftrument,  that  it  was  a  Ecc^Law 
deed  and  not  a  will   (for   it  was   delivered  as  his  a£l  and  deed,  117. 
and  the  words  '*  fea.'ed  and  di'livered"  were  put  above  the  place 
where  the  witneffes  were  to  fubfcribe  their  names) :  it  was  ad- 
judged by  the   court,  as  it  is  faid,  for  the  inconveniences  that 
might  arife  in  fan>Ilies  from  having  it  known  that  a  perfoa  had 
made  his  will,  that  this  was  a  fufhcient  execution. 

So,  if  the  devifor  fliew  the  will  unto  the  v/itneffes,  faying,  Swlnb.  52. 
*'  This  is  my  Lift  will  and  teilament,"  or,  **  herein  is  contained  p5"^-  ^  ^• 
*'  my  laft  will,"  this  is  fufficient  without  ma'iing  the  ■g'-itneffcs 

privy 
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privy  to  the  contents  thereof,  provided  _the  witnelTes  be  able  to 
prove  the  identity  of  the  writing  ;  that  is  to  fay,  that  the  writing 
fliewed  is  the  very  fame  writing,  which  the  teltator  in  his  life- 
time afhrmed  before  them  to  be  his  will,  or  to  contain  his  laft 
will  and  teflament. 

And  a  publication  may  be  inferred  from  circumftances,  and 
will  have  the  fame  force  to  reader  the  inllrument  valid,  as  if  ex- 
prcfled  by  parol  declaration. 
Wailtsv.  In  a  c;ife  which  came  on  at  the  afTizes  at  Linrcln  before  Mr. 

v/aiiisj  Juflice  Dcnifon  and  a  fpecial  jury,  the  fa£ls  were  thefe:  W,  made 
EcdLaw  his  will  in  his  own  hand-writing,  thereby  devifing  his  real  ellate, 
114.  and  the  form  of  atteftatioii  was  in   thefe  words,   ^-  ftgned,  fealedy 

*'  publiJJjcd,  ntid  diclared  for  the  Injl  will  and  tejlament  of  the  /aid 
"  W.  in  the  pr fence  of  us,"  I.  M.,  J.  W.,  and  W.  P.  The  heir 
at  law  brought  an  ejeflment  j  and,  to  prove  the  will,  the  devifee 
produced  W.  P.,  one  of  the  three  fubfcribing  witneflcs,  who  de- 
pofed;  that  about  July  1760,  J.  IV.,  then  butler  to  JF".  the  de- 
vifor,  came  and  told  him  that  he  mult  come  to  kIs  niafter  ;  that, 
upon  entering  the  room,  he  found  his  mafter  fitting  with  a  table 
before  him,  on  which  were  fome  papers  open  ;  and  that  his  maf- 
ter called  him  and  the  faid  J.  W.  and  /.  AI.  (then  his  houfe- 
keeper  ■  up  to  the  table  to  him,  where  they  all  came;  then  W. 
further  addrefied  himfelf  to  them  all,  defired  them  to  take  noticey 
and  then  took  a  pen,  and,  in  all  their  prefence,  figned  and  fealed 
each  part  of  his  will,  and  laid  both  the  faid  parts  open  and  un- 
folded before  them  to  fubfcribe  their  names  as  witnefles  thereto, 
which  they  all  did,  by  the  direQion  of  the  faid  W.  in  his  prefence, 
and  in  the  prefence  of  each  other,  he  (hewing  them  feverally 
where  to  write  their  names.  But  that  the  faid  W.  otherwife  than 
as  above,  did  not  declare  or  publifli  either  part  to  be  his  will,  or 
fay  what  it  was.  The  counfcl  for  the  plaintiff"  contended,  that 
this  was  not  a  fufficient  proof,  by  one  witnefs,  of  a  complete  ex- 
ecution of  the  will  5  and  they  produced,  on  the  other  hand,  the 
other  two  fubfcribing  witnefles,  who,  in  many  particulars,  did 
not  give  a  clear  and  diltinil:  evidence  ;  and  could  not  recollefl 
whether  they  had  figned  one  or  two  papers  ;  or  whether  then,  or 
at  any  time  before  the  faid  W.h  death,  they  undcrllood  what  they 
had  fo  witneflcd  to  be  J'F.'s  will,  though  J.  W.  feemed  to  admit 
he  conjetlured  it  fo  to  be.  But  both  J.  W.  and  /.  M.  fwore  that 
they  did  not  fee  the  faid  W.  either  fign  or  feal  any  part  of  liis 
will;  that  P.,  the  other  fubfcribing  witnefs,  was  not  at  that  time 
in  the  room,  when  (at  the  faid  W.\  defire)  they  wrote  their 
names  to  the  two  papers  as  they  then  appeared  \  that  W.  did  not 
declare  or  publifh  it  as  his  will,  nor  did  they  knov/  it  to  be  a  will. 
The  counfel  for  the  devifee  then  called  R.  P.  the  teflator's  groom, 
who  fwore,  that  one  morning,  in  the  beginning  of  July  1760, 
J.  W.  told  him,  that  his  mallei  had  much  wanted  him,  and  that, 
upon  his  the  faid  R.  jh.'s  offering  to  go  to  his  mafter  to  receive 
his  orders,  J.  IV  told  R.  P.  that  the  bufinefs  was  done,  and  that 
y.  p.  had  fuppiied  his  place,  and  that  he  the  faid  IV.  P.,  J.  TV., 
•,ind  I.M.  had  that  moriiin^^  been  witneffing  their  mailer's  will. 

6  And 
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And  S.  being  called,  fwore,  that  in  the  beginning  o^  July  i']60t 
I.  M.  came  one  morning  after  breakfaft  into  the  kitchen,  and  told 
her  that  fhe,  and    J.  IV.  and  W.  P.  had  that  morning  witneiTed 
their  mailer's  will,  though  he  had  not  told  them  it  was  fo.  Upon 
the  ftate  of  the  evidence  on  both  fides,  it  was  infilled   for  the 
plaintiff,  that  as  the  law  flood  before  the  flatute  of  frauds,   pub- 
lication of  a  will  was  an  efTential  part  thereof;  and,  if  fo,  there 
was  nothing  in  that  flatute  to  take  it  away  :  and  it  was  further  in- 
filled, that,  by  the  faid  flatute,  one  requifite  to  a  good  and  valid 
devife  of  lands  was,  that  it  fliould  be  attefled  and  fubfcribed  in 
the  prefence  of  the  devifor  by  three  or  four  credible  witnefTes, 
and   that   the   words  attejied  of  id  fubfcribed  muft  import,  that  it 
fhould  be  publlflied  as  a  devife  or  will  by  the  teftator,  in  the  pre- 
fence of  the  witnefic-s.     Qn  the  contrary,  for  the  defendant  it  was 
contended,  that  neither  before  nor  fince  the  flatute,  publication 
was  necefl^ary ;  and  further,  fuppofing  any  fuch  publication  was 
necelTary,  that  the  teftator  had  ufed  words  and  done  acts  which 
amounted  to    a  publication  within  the  meaning   of  the   ftatute, 
which  had  not  dire£led  or  prefcribed  any  particular  form  or  man- 
ner in  which  fuch  publication  ftiould  be  made  •,  that  the  teftator's 
ufing  thefe  fignificant  words  to  all  the  witnefTes  when  he  called 
them  up  to  the  will,  "  take  notice^''  and  then  figning  both  parts  of 
his  will,  and  then  delivering  both  the  parts  thereof  to  the  wit- 
nefTes to  atteft,  direiling  them  where  to  fign  their  names,  and  to 
witnefs  each  part  under  the  common  and  ufual  form  of  attefla- 
tion,  which  the  witnefTes  did,  was  a  fufHcient  execution  and  pub-  . 
licatlon  of  his  will  ;   the  words  ^^figficd,  fealcd,  ptiblifjed,   and  dc' 
"  dared"  being  all  written  in  the  tellator's  own  hand-writing,  and 
the  witnefs  P.  fwearing  that  both  parts  of  the  will  lay  open  to  the 
infpeclion  of  all  the  witnefTes  when  they  fubfcribed  their  names, 
and  it  appearing,  by  the  evidence  of  P.  and  2>.,  that  both  the 
other  witnefTes  had   declared  that  they  had  been  attefting  W'5 
will.     And  they  faid  that  this  was  a  much  ftronger  cafe  than  that  Supr^. 
of  Peate  and  Ougly.     And   Mr.  Juftlce  Denfon  was  of  opinion, 
that,  if  the  witnefTes  for  the  defendant  were  credited  by  the  jury, 
this  was  a  due  execution  within  the  flatute,  and  a  fufHcient  pub- 
lication ;  and  the  jury  found  accordingly  for  the  defendant.     But 
the  plaintiff's  counfel  infifted  that  the  point,  whether  a  good  pub- 
lication or  not,  fhould  be  referred  for  a  cafe  to  be  argued  above. 
However,  the  matter  was  compromifed  on  the  defendant's  re- 
mitting the  cofts. 

An  illiterate  man  drew  up  himfelf,  and  wrote  on  two  fides  of  Carieton  t. 
a  (heet  of  paper,  feveral  devifes  and  bequefts,  which  he  fub-  ^nffin, 
fcribed  ;  but  they  were  neither  figned  nor  witnefTed.  He  after- 
wards added  a  memoraudum^  (fo  called  by  the  teftator  himfelf,)  be- 
ginning at  the  end  of  the  fecond,  or  the  beginning  of  the  third 
fide  of  the  fame  fheet  of  paper,  by  v/hich  he  difpofed  of  a  part  of 
his  perfonal  eftate,  but  faid,  that  he  did  not  mean  thereby  to 
difannul  any  part  of  .his  former  devife  or  difpofitlons.  This  me- 
moraudum  was  fubfcribed  by  him  in  the  prefence  of  three  wit- 
HefTes,  and  he  declared  it  to  be  his  laft  v/ill  in  their  prefence,  and 

he 
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he  delivered  it  to  them,  and  defired  them  to  fubfcribe  and  attell 

it,  which    they  did   in  his  prffcnce,  and  in   the  prcfence  of  one 

another.      The  court  of  King's  Bench  held  this  to  be  a  fuflScient 

publication  of  the  original  will  to  pafs  the  real  eRate.] 

aVein.441.       An  uncle  having  deviled  his  eftate  from  his  iiepiiew  and  heir  at 

Hayncs  y.      law,  3  youngcr  brother  of  the  heir  at  law,  at  the  uncle's  funeral, 

Haynes.        fnatched  the   will  out  of  the  h;inds  of  the  executor,   and  tore  it 

*    A  will 

though  in  many  fmall  pieces,  but  mofl  of  them,  and  particularly  that 

jnawn  to  part  wherein  was   the  dcvife  of  the  land,  were  picked   up  and 

ra"^n^he  ftitclied    together  again :     and  on  a  bill   to  have  the  will  efta- 

lifeot  the  blillicd,  it  was  decreed,  that  the   devifee  fhould  *  hold  againfl  the 

devifor,  if  heir,  and  he  to  convey  to  him,  altliough  there  was  no  dire^  proof 

Ae^  i'eces^  made  that  the  heir  directed  the  tearing  of  the  will. 

together  the  contents  can  be  known,  will  be  good.  So,  if  a  will  continues  in  writing  at  the  death  of  the 
^evifor,  though  gnawn,  burnt,  or  lurt  afier,  it /hall  ftand  good.  Allen,  2.  5^.  A  writing,  in  form  cf  an 
indenture,  and  fealed  and  delivered,  if  proved  to  be  inieaded  a  will,  (hih  be  £ood  as  fuch.  1  Ch. 
Caf.  mi, 1  Mod.  117. 

3.   Oy  the  RepuhJicatioTi  of  a  Will.  —  What  nuill  amount  to  a  Republication  ; 
anci  ivbere  a  Republication  ivill  make  a  De'vife  good. 


iVern.  330.  If  a  man  devifes  certain  lands,  and  after  aliens  them  to  a 
Hall  V.  ftranger,  and  repurchafes,  and  after  fhews  his  intent,  that  the 
^""^  '         faid  will  fhall  be  his  will  ;  this  is  a  new  publication,  and  tlie  lands 

(hall  pafs  by  the  devife. 
aVcrn.207.       So,  the  teftator's  faying  his  will  was  in  a   box  in  his  fludy 
Cotton  and  amounted  to  a  new  publication. 

Cotton.  ^ 

1  Freem.  264  ftatesitthus  :  A.  devifed  his  lands  in  D.  and  ail  his  other  lands  unto  his  wife,  and  after 
purcbofed  other  lands,  and  then  difcourfing  with  B.,  B.  defued  him  to  let  him  have  thjfe  new-purchafed 
lands  at  the  rate  that  he  bought  them  J  A.  anfwered  no;  for  that  he  had  made  his  will,  and  fettled  his 
cftate,  and  intended  that  his  wife  /hould  have  his  whole  ellate.  The  court  lirongly  inclined  that  this  was 
anew  publication,  and  applied  particularly  to  the  lands ;  and  that  it  was  no  matter  for  alleging,  quod 
dixit  ar.imotejlar.di,  for  that   muft  necelfjrily  be  intended,  when    the  difcourfe  had  particular  reference  to 

the  will. 2  Chan.  Rep.  13S.  140.  S.  C.  fay:,  a  trial  at  law  having  been  had  upon  this  point,  a  fpe- 

cial  verdlft  wis  found  by  C.  J.  North's  directions;  and,  on  a  folemn  argument,  ail  the  judges  of  C.  B. 
held  it  a  republication  of  the  will,  and  that  the  lands  belonged  to  the  wife,  and  that  the  court  of  Chancery 
afiErmed  the  judges'  opinion. 

iRoU.  Abr.  If  a  man  feifed  of  lands,  devifes  all  the  lands  to  J.S.  and 
*^^'  afterwards  purchafes  the  manor  of  D  ^  and  after  writes  in  his  will 

that  J'  D.  fhall  be  his  executor:  yet  this  is  not  any  new  publica- 
tion, to  make  the  lands  pafs. 
Id.  \h\d.  But,  if  after  the  purchafe  of  the  manor  of  D.  he  delivers  the 

iSaik.  237.  f^rft  will  as  his  will,  and  fays,  that  it  (hall  be  his  will,  without 
putting  any  words  thereto  j   yet  this  is  a  new  publication  to  make 
the  lands  newly  purchafed  pafs. 
xRoH.  Abr.       So,  if  a  man  feifed  of  lands  in  D.   devifes  to  another  by  hi§ 
**8.  •will  in  writing  all  his  lands  in  X).,  and  after  purchafes  other  lands 

in  D.,  and  after  one  J.  S.  comes  to  him,  and  requtfls  him  to  give 
him  the  buying  of  the  lands  laft  purchafed  ;  and  he  anfwers  him^ 
that  he  will  not,  but  that  his  intent  was,  that  thofe  lands  fliould 
go  to  his  executors  (the  devifee  being  made  executor  by  the  will) 
as  his  other  lands  (hould  ;  and  after  the  devifor  causes  a  codicil 

to 
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to  be  writ,  in  which  there  is  a  devife  of  feveral  perfonal  things,  as 
corn  and  implements  of  houfehold,  and  annexes  to  it  his  firft 
will ;  and  after  dies  without  other  publication  ;  yet  this  (hall  'oe  a 
fufficient  publication  to  make  the  lands  newly  purchafed  to  pafs  by 
the  will,  for  there  need  no  other  words  in  the  will  than  there  were 
before  ;  and  his  intent  appears  that  it  fhould  be  his  will,  by  an- 
nexing the  codicil. 

But,   if  a  man  has  iflue  of  two  daughters,  J.  and  B.,  and  he  \  Abr.  Tq. 
devifes  lands  to  J.  and  to  the  heirs  of  her  body,  and  for  want  of  5vcn°7* 
iflue  to  B.,  and  J.  dies  in  the  life  time  of  the  teftator,  leaving  iffue,  Huct'on  V.  ' 
though  after  the  teftator  annexes  a  codicil  to  his  will,  and  thereby  Simpfon. 
difpofes  of  fome  part  of  his  perfonal  eftate;    yet  this  will  not  d^n"'i^a1^* 
amount  to  a  republication  of  the  will,  nor  give  any  title  to  the  ing  of  this 
iflue  of  ^.f  though  the  teftator  had  declared  in  his  will,   that  B.  caie  in  the 
had  married  againft  his  confent,  and  that  what  he  had  given  her  Gener'a7v, 
was  in  full  of  her  portion,  and  in  bar  of  any  further  part  of  his  Downing, 
real  eftate.  -  ^"^^^-  374* 

fays,  "  In 
*'  Hutton  V.  Simpfon,  it  is  faid,  thst  annexing  a  codicil  to  a  will,  if  it  relates  only  to  perfonal  eftate, 
**  will  not  operate  as  a  republication  :  but  I  am  of  opinion,  that  eith^*r  the  report  is  niirtjken,  or  that 
**  it  is  not  law.  The  principal  queftion  was  not,  Whether  the  codicil  was  a  republication  of  tlie  viiji  ? 
*•  but,  Whether  the  fenfe  of  the  words,  heirs  of  the  body,  could  be  altered  by  the  death  of  the  teftator's 
**  daughter  in  his  lifetime?  and  the  teltator  afterwards  making  a  codicil,  held,  they  could  not ;  as 
**  in  Stead  v.  Berrier,  2  Jon.  )  35."  His  lordlhip  therefore  was  of  opinion,  chat  a  will  of  lands  would 
be  republilhed  by  a  codicil  that  related  wholly  to  perfonalty,  provided  it  was  attefted  by  three  wit« 
nefles,  grounding  himfelf  upon  this,  as  Lord  Thurlowe  obferve.1,  that  where  the  teftatcr  annexes  a  codicil 
to  his  will,  he  treats  them  as  one  infirument;  and  makes  t\\tm  Jo  from  that  time.  Lord  Thurlowe  there- 
fore thought,  that  where  a  teftator  fpeaks  of  a  codicil  to  be  annexed  to  his  will,  he  ffeaks  aga  n  of  hit 
mill,  and  at  halt,  in  cafes  of  perfonal  eftate,  it  amounts  to  a  republication.  Coppin  v.  Fernyhough, 
»  Br.  Ch.  Rep.  296.] 

It  has  been  doubted,  if  one  devifes  a  leafe  to  his  daughter,  2Verji.jo9.: 
and  afterwards  renews  the  leafe,  and  afterwards  adds  his  codicil 
to  his  will,  without  taking  any  notice  of  the  leafe,  whether  the 
renewal  of  the  leafe  is  a  revocation,  and  whether  the  adding  of  a 
codicil  to  his  will  is  a  republication. 

It  has  been  faid,  however,  that  if  a  codicil  be  executed  after  M.SS.  Rep: 
making  a  will  and  purchafing  lands,  it  will  amount  to  a  repub-  ^'^fo"  ▼• 
lication,  and  pafs  the  lands  purchafed  after  making  the  v/ill,  and  c^nrVrin; 
that  it  was  fo  determined  by  all  the  judges  in  the  cafe  of  Acherley  7,3  G.  2. 
and  Vermn ;  which  fee  infra.     Sed\^   unlefs  it  appears  he  had  £'^^^^"^^* 
his  real  eftate  under  confidtration. 

A.  having  given  a  legacy  ifiter  alia  to  his  fon  Jofeph,  jfofeph  died,  MSS.  Re."*' 
dftd  he  afterwards  had  another  Jcfeph,  and  then  by  a  codicil  to  his  jvii'ccie- 
will,  confirming  his  will,  he  took  notice,  that  fince  the  laft,  it  thwaite. 
had    pleafed   God    to  give  him    another   fon,    and  gave   him   a 
fmaller  legacy.      Determined,  that  this  was  a  republication   of 
his  will,  and  amounted  to  a  fubftituting  of  the  fecond  Jofeph  in 
the  place  of  tlie  firft  ;  and  gave  him  the  firft  legacy  as  well  as  the 
fecond. 

If  a  man  has  iflue  three  fons,  A,^  B.y  and  C,  and  devifes  lands  Cro.  Eli« 
to  B.  in  tail,  remainder  to  C. ,-  and  B.  has  ilTue  two  fons,  and  dies ;  YM\\tt  v. 
and  after  the  devifor  fays,  "  My  will  is,  that  the  fons  of  B.  ftiall  Fuller. 
**  have  the  lands  devifed  to  their  father,  as  they  ftiould  have  had 
•*  if  he  had  lived  and  had  died  after  f  and  then  the  devifor  dies : 

Vol.  VII.  Y  whether 
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"whether  this  fiioulcl  amount  to  a  new  publication,  dubitatur ;  tWO 
judges  againfl  two. 
1 1-tv.  143.        If  y.  S.  has  iffue  two  fons,  William  arid  Roherty  and  Robert  has 
Strode  v.       iffue  a  fon  named  Roheriy  and  ^,  S.  devlfes  lands  to  his  fon  Robert, 
'iVent.'34t.  and  his  heirs;  and  by  the  fame  will  gives  his  gratidfon  50/.,  and 
a/onesi^s-   Robert  his  fon  dies  ;  and  after  J.  S.  by  parol  rcpublifhing  his  will 
Rayni.  40S.  j-^^yg^  c<  p^oljeri  my  grandfon  {hall  take  by  my  will  as  Robert  my  fon 
"  (hould  have  done :"  yet  the  grandfon  fhall  not  have  the  lands,  for 
lands  cannot  pafs  but  by  will  in  writing;  and  his  fon  Robert  can- 
not import  Ids  grandfon  Robert,  efpecially  when,  by  the  fiime  will, 
he  has  made  a  diflindlion  between  his  fon  and  grandfon.     The 
judgment  to  the  contrary,  given  by  three  judges  againft  the  opi- 
nion of  Scroggj  in  the  Common  Pleas,  is  faid  by  the  reporter  to 
have  been  reverfed  in  B.  R.  (as  he  heard),  though  it  was  argued, 
that  the  words  of  the  will  were  proper  enough  to  pafs  the  lands  to 
the  grandfon  :  for  that  the  addition  oi  grand  only  imported  a  dif- 
tiniflion  between  father  arid  fon  while  living;  but  that  the  father 
being  dead  at  the  time  of  the  republication,  the  grandfon  might 
properly  be  defcribed  by  the  name  of  fon. 
Comyns's  J,  S.  by  a  will  dated   1 7  Jafu  1 7 1 1 ,  devifed  to  M.  his  wife 

Rep.  3^1.  jo^q/^  p^.f.  annum  for  her  life,  to  iflue  out  of  his  real  eftate,  his 
Vernon.  Capital  meiiuage  at  H.  &c. ;  to  his  fifter  E.  200/.  per  annum  for 
[3Br. p.c.  her  life  ;  and  1000/.  to -L.  her  daughter,  for  her  portion;  and 
\°\\  by  after  other  legacies,  he  devifed  the  refidue  of  his  real  and  perfonal 
wiii,dit:d  eftate  to  A.y  i?.,  C,  D.,  and  F.^  and  their  heirs,  executors,  and 
2s  March  adminiftrators,  on  truft  to  veft  the  refidue  of  liis  perfonal  eftate  in 
v/iedaiihls  ^^nds  of  inheritance;  and  that  his  truftees  (hould  ftand  feifed  and 
landstoy?.  poflefted  of  his  real  and  perfonal  eftate  to  the  ufes  of  his  will, 
^"  w^l^-"  <^^^'"g  ^'^  wife's  life  ;  and  after  her  d^ccafe,  if  he  fliould  die 
anddirefted'  wlthout  ifTue,  to  the  intent  that  his  freehold  and  leafehold  eftate, 
that  he  and  the  lands  to  be  purchafed,  fliould  be  fettled  to  the  ufe  of  the 
ihouldtake  defendant  G,  for  ninety-nine  years;  tlien  to  his  firft  and  other 
of  Lytton  ;  ^^"s  in  tail  male,  ^\\  J.  S.  purchafed  feveral  fee-farm  rents,  aftart 
aiKi  his  per-  rents,  and  other  lands  and  tenements,  and  then  by  a  codicil, 
b""d\^fT     '^^^^-  ^720*  being  two  days  before  his  deatli,  he  recites  that  he 

Pame made  a  will,  dated  ift  Ja/i.  171 1,  and  then  fays,  *'  I  hereby  ra- 

Rufie!,  his  «  tify  and  confirm  the  faid  will,  except  in  the  alterations  hereafter 
dit^a'^d^f  "  mentioned.  The  portion  to  my  niece  L.  (hall  be  made  up 
and  made '  "  6000  /.,  and  what  I  have  given  to  my  fifter  and  niece  fliall  be 
themexecu-  "  accepted  by  them  in  fatisfaclion  of  all  they  may  claim  out  of 
wards  T  s!"  "  ^^Y  ^^^^  ^"'^  pcrfonal  eftate,  and  on  condition  they  releafe  all 
purchafed  *'  fight,  is'c.  to  my  cxccutors  and  truftees  in  my  will  named ; 
theeqnityof  «  ajid  thus  having  provided  for  my  fifter  and  niece,  I  devife  all 
of  fome'°'*  *'  ^^^  lands  by  me  purchafed  fince  my  will,  to  my  truftees  and 
mortgageMn  *'  executors  ill  my  will  named,  to  the  fame  ufes,  and  fubje<fl  to 
fee,  which  it  {[^q  fame  trufts  to  which  1  have  mentioned  to  devife  the  manor 
paged  to  '  **  °^  ^'  ^^^  ^^^  ^"'^  °^  "^y  eftate  ;  and  I  revoke  that  part  of  my 
hiirt before  *'  will,  whereby  I  appoint  yi.y  B.,  and  C.  three  of  my  truftees 
^.*ir'''^/'^  "  "^  ^^y  ^^^^'  ^"^  ^  defire  K.  and  N.  to  be  two  of  my  truftees, 
i^jah.  "  ^"'^  devife  my  faid  real  eftate  to  them  accordingly."  Lord 
1704,  by  a  Ch,  AlocclesJ/cldf  70  Ncv,  1723,  decreed,  that  the  will  was  con- 
firmed 
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firmed  by  the  codicil ;  tliat  y.  S.  figning  and  publiflilng'his  co-  codicil  at- 
dicil  in  the  prefence  of  three  witncfles  was  a  republication  of  his  ^^'^^^  ^^ 
will;  and  both  together  made  but  one  will ;  and  by  the  faid  will  nefTes,  he 
and  codicil,  his  fee-farm  rents,  aflart  rents,  and  lands,  contra<5ed  %s,  "  i 
to  be  purchafed,  and  ?11  his  real  and  perfonal  eftate,  (except  the  " '^' j*^^.'^" 
Copyhold  purchafed  before  his  will,)  did  well  pafs.     On  appeal  ««  which i 
to  the  Lords,  the  decree  was  affirmed.  **  wiii  ihail 

"  be  added 
V  to  and  be  part  of  my  laft  will,  which  1  have  formerly  made."  And  Lord  Ch.  Cowper,  aflifted  by 
Sir  John  Tievo',  Mafter  of  the  Rolls,  and  Lord  Ch.  J.,  Trevor  and  Tracey,  J.,  j  6  June  1708,  de- 
creed, chat  this  -as  not  a  repul  '1  .lion.  For  fince  the  f-at.29  Car.  2.  there  can  be  no  deviie  of  lands  by 
an  implied  republica-ion  ;  for  the  paper  in  which  a  devife  of  lands  is  contained,  ought  to  be  re-executed 
in  the  prefence  of  three  witnelTes.  Ci;ed  arg'  in  the  cafe  of  Acherley  v.  Vermm,  as  the  cafe  of 
Lytton  V.  Vifcountefs  Falkland,  f'ld.  Comyns  3  Rep.  383 ^.  by  will,  dated  11  0&.  1684,  only- 
executed,  took  notice  that  his  lands  were  fettled  upon  his  fon  B.  and  C.  in  tall  male,  and  then  devifed  ia 
fhefe  words  :  "  In  cafe  my  fons  fliall  have  no  iflue  male,  then,  for  the  pre^iirvation  of  my  name  and 
'.*  family,  I  devife  my  faid  lands  to  my  brother  G.  and  the  heirs  male  of  h.s  body  ifluing."  G.  died 
in  the  life  of  the  teftator,  having  iffae  a  fjn ;  then  Lord  Lanfdjwn,  by  whch  the  devife  to  G.  in  tail 
fnale'lapfed.  Aug.  1  5,  i  701,  the  teftator  fent  for  feven  perfons,  and  faid,  "  I  fent  for  you  to  be  wit- 
♦<  neffes  to  my  will,  and  fometimes  to  be  witneffes  to  the  republica'ion  of  my  will ;"  and  then  took  a 
codicil,  dated  fame  day,  in  one  hand,  and  the  will  in  the  other,  and  faid,  <'  This  is  my  will  whereby  t 
<"'  have  fettled  my  eltate,  and  I  publifh  tiiis  codicil  as  part  thereof  j"  and  then  Cgned  the  codicil  which 
hy  on  the  table  with  the  will,  in  the  prefence  of  the  witneffes,  who  fubfcribed  it  in  his  prefence.  By 
this  codicil  he  devifed  in  thefe  words;  "  Whereas  I  heretofore  made  my  will,  dated  iiO£t.  1684, 
"  which  I  do  not  intend  wholly  to  revoke  ;  but  in  regard  to  the  many  accidents  and  alterations  in  my 
*■'  family  and  eftate,  I  by  this  codicil,  which  I  appoint  to  be  taken  as  part  of  my  will,  devife  as  follows  ;'" 
and  then  devifed  feveral  manors,  (i^c,  to  his  fon  B.  in  fee,  and  ^  000/.  per  annum  to  his  nephew,  then  • 
J.ord  Lanfdown,  for  life.  He  then  put  the  will  and  codicil  together  in  a  ftieet  of  paper,  and  fealed  them 
up  in  the  prefence  of  the  fame  witneffes  :  but  the  will  was  not  unfolded  in  their  prefence,  nor  did  any 
of  them  write  their  names  as  witneffes  on  cr  under  the  will,  or  on  the  fame  paper ;  but  on  the  codicil 
Only.  And  Parker,  Ch.  J.  and  the  whole  court  held  this  no  republication.  For  fince  the  ftat.  29  Car.  2, 
there  ftiall  be  no  republication  by  implication  ;  but  the  will  muli  be  re-executed,  otherwife  a  devife  of 

lands   ftiall  not  be  good.      Comyns's  Rep.  3S4.     Fid.  10  Mod,  96 Since  the  29  Car.  2.  the 

fame  forms  are  neceffary  to  the  republifhing  of  a  will  as  to  the  firft  making  of  it.  Refolved  per  Lord  Ch- 
Cowper,  Trevor,  Ch.  J.,  and  Tracy,  J.  Fid.  10  Mod.  Rep.  98.  [In  the  principal  cafe,  however,  it 
is  clear  that  Lord  Macclesfield  did  not  adhere  to  the  rule  he  laid  down  in  Lord  Lanfdown's  cafe,  becaufe 
the  will  was  there  (in  the  principal  cafe)  held  to  be  republifhed  without  re-execution,  and  confe- 
quently  mull  have  been  republirtied,  notwithftanding  the  ftatute  of  frauds,  by  implication.  Per  Lord 
Commiffioner  Eyre,  4  Br.  Ch.  Rep.  9] 

[So,  one  d.evifed  his  manors  to  A,,  B.,  and  C,  and  all  his  mef-  Potter  and 
fuages,  lands,  tenements,  and  hereditaments,  in  the  county  of  P°"", 
— • — ,  or  elfewhere  in  any  part  oi  Etiglandy  fubjefl  to  an  annuity,  *  "'^SZ* 
to  the  ufe  of  P.  for  life,  remainder,  i^fc.  and,  afterwards,  enter- 
ed into  an  agreement  for  the  purchafe  of  lands ;  and  then  made 
two  codicils,  the  latter  of  which  was  on  a  feparate  paper^  and 
though  not  dated,  was  agreed  to  have  been  made  about  four  or 
five  days  before  his  death ;  and  recited  therein  that,  having  in 
bis  will  appointed  feveral  limitations  and  remainders  of  his  eftate, 
feme  of  which  were  not  agreeable  to  his  prefent  intent,  he  re- 
voked fo  much  as  fhould  be  found  inconfiftent  with  that  codicil, 
ratifying  and  confirming  the  other  parts  which  fliould  not  inter- 
fere therewith.  This  paper  was  attefted  as  "  figned,  fealed,  and 
*'  publiftied,  and  declared  by  the  teftator,  as  a  codicil  to  his  laft 
**  will  and  tellament."  It  being  conteiidetl,  that  the  firft  codicil 
would  not  amount  to  a  republication  of  the  will  as  to  the  lands 
newly  purchafed,  the  agreement  refpe£ling  them  not  being  to  be 
carried  into  execution  until  fubfeqaent  to  the  date  thereof  -,  the 
^ueftioa  was,  Whether  the  laft  codicil,  which  was  fubfequent  to 
.     .     .  Y^-  the 
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the  time  Alpulated  for  carrying  the  agreement  into  execution,  was 
9  republication  of  the  will  as  to  thefe  lands  ?  And  it  was  contend- 
ed, that  it  could  not  be  a  republicniion,  becaufe  it  was  not  by  way 
of  indorfement,  or  annexed  to  the  will,  or  fhewn  that  the  will 
jtfelf  was  at  that  time  bcfpre  the  teftator.  But  Sir  ')ohn  Strange, 
Mafler  of  the  Rolls,  m'3s  of  opinion,  that  notwithflanding  thefe 
objedlions  the  latter  codicil  amounted  to  a  republication ;  becaufe 
it  was  an  exprefs  declaration,  that  the  rcfl  of  his  intent,  not  in- 
confiftent  therewith,  fliould  continue  and  be  confirmed  ;  and  his 
|-Ioneur  f.iid,  that  jt  might  be  mifthievous  to  hold  that  no  repub- 
lication could  be,  but  by  the  teftator's  taking  the  will  in  his 
hands  and  republifhing  it  by  an  indorffment  on  it,  or  annexing 
the  codicil  to  the  will  itfelf  j  the  pevfon  intending  to  republifh 
might  be  at  a  didance  from  the  will  itfelf,  or  might  not  have  it 
in  his  power,  by  its  being  in  cuftody  of  another;  and  the  teftator 
might  know  the  fubftance,  though  he  could  not  repeat  the  par- 
ticulars. 
Cibfonv.  And  it  was  admitted  by  the  counfel,  in  the  cafe  of  Gib/on  and 

Montfort,  Montfott,  that  if  there  was,  in  a  codicil,  a  general  claufe  of  con- 
'  "^Poj*  firmatlon  of  a  will ;  as  if  the  teftator  therein  fay,  "  1  confirm  my 
terv  Fottei,  "  ivUl"  this  would  make  that  codicil  amount  to  a  republication  ; 
>/"■«.  becaufe  it  would   be  the  fame  as  if  the  teftator  had  republilhed 

every  devife  in  the  will  over  again.  And  of  that  opinion  was 
Lord  Hardwh'he. 
Doeondem.  This  point  was  alfo  fo  decided  in  the  cafe  oi  Doe  on  the  demife 
Fatev.  ofP^/f  againft  Davy.  There  D.  by  will,  In  1767,  after  giving 
Col'p.  158.  feveral  legacies,  made  the  following  refiduary  devife :  *'  And,  as 
"  to  all  the  reft  and  refidue  of  my  eftate,  of  what  nature,  kind, 
**  and  quality  foever,  I  give,  devife,  and  bequeath  the  fame  unto 
*•  IV.  P.,  &c.  according  to  the  nature  of  the  refpettive  eftates." 
The  teftator  then  purchafed  fome  cuftomary  eftates,  and  after- 
wards furrendered  them  to  fuch  ufes,  intents,  and  purpofes  as  he 
Jhould  by  his  laft  will  and  teftament  in  writing  thereof  dire£l, 
limit,  and  appoint.  He  then  made  a  codicil,  by  which,  reciting 
that  he  had,  by  his  will,  devifed  all  his  fe4e-farm  rents  in  manner 
therein  mentioned,  he  devifed  the  fame  to  C.  D.  &c.,  and  then 
proceeded  as  follows  :  «'  I  do  hereby  ratify  and  confirm  all  and 
"  every  the  gifts,  devifes,  and  bequefts  contained  in  my  faid  will, 
**  except  what  I  have  hereby  altered.  And  I  do  defire,  that  this 
<*  prefent  writing  may  be  annexed  to,  accepted,  and  taken  as  a 
«*  codicil  to  my  will,  to  all  intents  and  purpofes."  And  the  quef- 
tion  was,  Whether  tlie  execution  of  the  codicil,  fubfequent  to 
the  purchafe  and  furrender  of  the  copyhold  eftates,  amounted  to 
fuch  a  republication  of  the  will  as  to  pafs  them  ?  In  favour  of 
the  heir  at  law,  an  attempt  was  made  to  diftinguifti  this  cafe  from 
that  of  a  devife  of  freehold,  upon  the  ground  that  at  the  date  of 
\  the  will  the  teftator  had  no  copyhold  eftate,  clearly  then  he  had 

no  intention  to  pr.fs  any  eftate  of  copyhold  to  the  devifee.  Thea 
he  afterwards  purchafed  the  lands  in  queftlon,  and  furrendered 
them  to  fuch  ufes  as  he  Jhould  declare  by  his  lajh  nvill,  not  to  the  uses 
DECLARED  or  to  be  declined  by  his  l<^  ivilU    He  then  made  a 

codicil. 


Codici!,  by  which  he  ratified  and  confirmed  every  gift  In  Ms  will, 
except  what  he  had  particularly  altered  by  it.  This  then,  it  waS 
faid,  was  a  ratification  only  of  what  he  had  before  exprefsly  giveij 
by  his  will.  But  the  will  contained  no  gift  or  devife  of  any  copy-' 
hold  lands,  nor  did  the  codicil  refer  to  any  \  on  the  contrary,  if 
was  clear  that  the  only  obje£l  the  teftator  had  in  adding  the 
codicil  was,  to  make  the  particular  alteration  there  mentioned ; 
confeqaentiy  the  copyhold  lands  were  uiidifpofed  of,  and  the  heir 
at  liw  was  entitled  to  them  by  defcent.  Sedper  curiam-^Thc  cafe  o£ 
Acherky  and  Vernon  is  in  point,  that  the  codicil,  reciting  that  the 
teftator  had  made  his  will,  and  ratifying  and  confirming  it  in  the 
alterations  aforementioned,  was  a  republication  of  the  will,  and 
both  together  mnde  but  one  wiil,  whereby  the  lands  purchased 
after  the  will  paflVd. 

And  Lord  Hard%uicke^  in  the  above-mentioned  cafe  of  Gihfon  GJbfon  v. 
and  Montfort^  thought  that  if  the  propofition  there  admitted  was  ^^Vel^Sa. 
law,  then  any  other  words  that  amounted  to  a  confirmation  of  a  ^95. 
will  would  do  as  well  as  words  exprefsly  confirming   it.     And,  itju^r^ 
therefore,  th;it  the  codicil   in   the  principal   cafe    reciting,   that 
*♦  whereas  the  teftator  had,  by  his  lad  will  of  fuch  a  date,  given 
"  and  deviled  to  his  executors  a  fum  of  money  in  truft  for  A. 
'*  and   another   in   truft  for  B.   he  revoked  thofe  legacies,  and 
**  DESIRED  that  writing   fhould  be  a  further  part  of  his  faid  laft 
**  will  and  teftament,"  amounted  to  a  republication  to  give  the 
will  (operation  upon  \zuAs  fnbfequentlj  purchafedy  under  a  fweeping 
claufe,  "  as  to  all  the  reft,  refidue,  and  remainder  of  the  teftator's 
^*  real  and  perfonal  eftate  of  what  nature  and  kind  foever  ;"  for, 
his  lordfliip  faid,  though  there  were  not  the  words,  /  confirm  my 
•will,  yet  there  were  the  words  I  desire,  i^fc;  between  which  and 
an  actual  confirmation  there  feemed  very  little  diftin£lion.     But 
the  cafe  going  oft'  upon  another  ground,  no  judgment  was  given 
thereupon. 

A.  B.  by  will  devifed  his  real  eftates  to  certain  ufes.     After-  JacfcfonTa 
wards,  by  deed,  he  conveyed  them  to   the  fame  ufes,  until  he  Huriock, 
married,  and  then  to  new  ufes.     After  the  execution  of  the  deed,     ""  -4  i« 
but  before  marriage,  the  teftator,  by  a  codicil,  atcefted  by  three 
witnefles,  and  intitled,  *'  A  codicil  ii^hich  I  dire&  and  defire  to  be 
*'  annexed,  and  talen  and  conftdered  as  part  ofi  ir^y  laji  will"  makes  a 
farther   difpofition  of  a  part  of   his  perfonalty,    and   impofes  a 
forfeiture  on  any  perfon  who  ftiould  dilturb  his  wife;  after  the 
codicil  he  marries.     Lord  Northington  was  very  clearly  of  opinion, 
that  the  codicil  was  a  republication  of  the  will,  being  declared  to 
be  part  of  it,  and  annexed  to  it. 

W,  B.f  being  feifed  and  poflefTed  of  real  and  perfonal  eftate,  Bamesv* 
made  his  will  duly  attefted  to  pafs  real  eftates,  and  thereby  gave  Sr'o''"^'^' 
and  devifed  all  his  mefTuages,   \ffc.  and  all  other  his  real   eftate 
iituate  at  F.  or  elfewhere  to  the  plaintiffs  in  truft  to  fell,  and  dif- 
pofe  of  the  money  arifing  from  the  f.de  in  the  manner  thereby  di- 
re£Ved  :  after  caaking  the  will,  the  teftator  made  a  codicU  thereto, 
bearing  date  the  5th  Novet&ber  1785,  not  duly  attefted  to  pafs  real      . 
•ftaves,  h^  which  he  made  ferae  provifions  in  confc^uence  of  the 

y  J  iTiaixi^ 
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marriage  of  one  of  his  daughters.     After  the  making  and  pub-s 
lication  of  his  will  and  fuch  fivft  codicil,  he  bought  the  equity  of 
redemption   of  an  cllate  then  in  mortgage  for   a  term   of   500 
veavs ;  and  the  fee,  fubjedl  to  the  term,  was  afterwards  conveyed 
to  him.     After  this  tranfadlion,  he  made  another  codicil  to  his 
will,  dated  27th  Oclober  1788,  whereby  he  made  fome  alterations 
in  the  Hate  of  his  affairs,  and  difpofed  of  a  leafehold  eftate ;  but 
the  codicil  did  not  mention  the  lands  jpurchafed  fmce  the  date  of, 
the  will,  and  concluded  thus  :  *'  In  witnefs  whereof  I  the  fald 
*'  teftator  W.  B.  have  to  this  my  writing  contained  in  this  and 
*'  part  of  the  preceding  {her:t  of  paper,  which  I  declare  to  be  a 
*«  codicil  to  my  faid  laft  will  and  teflament,  and  which  is  to  be 
«  accepted  and  taken  as  part  thereof,  fet  my  hand,  i^c"     The 
execution  of  this  lad  codicil  was  attefted  by  three  witnefTes.    The 
firft  was  begun,  and  partly  written  on  the  lafl  fheet  of  the  tefta- 
tor's  will,  and  was  a  continuation  from  the  foot  of  the  faid  will, 
and  the  fecond  codicil  was  begun,  and  partly  written  on  the  lafl 
fheet  of  the  firft  codicil,  and  wa»  a  continuation  from  the  foot  of 
the  faid  firft  codicil,  and  the  will  and  codicils  were  annexed  to 
each  other  by  or  at  the  requeft  of  the  teftator.     It   was  deter- 
mined, that  the  laft  codicil  in  this  cafe  amounted  to  a  republica- 
tion of  the  will,  and  acted  upon  the  after- purchafed  eftate.  Lord 
Commiflioner  JVilfott  oblerved,  that  the  teftator  faying,  "  I  defirc 
"  the  codicil  fhall  be  part  of  my  will,"  was  equivalent  to  faying, 
**  they  {hall  be  one  iaftrument." 
fteylmv.  J' i^'  being  feifed  in  fee  of  certain  freehold  lands  called^., 

Hcyiin,  paj-t  thereof  fituate  in  the  county  of  J?.,  and  other  part  thereof  in 
Cowp.  130.  ^^  county  of  C,  and  being  likewife  feifed  of  certain  other  lands 
called  B.^  partly  freehold  and  partly  copyhold,  in  the  county  of  E.^ 
duly  made  and  publifhed  his  laft  will,  bearing  date  13th  March 
1732,  and  thereby  devifed  all  his  mefTuages,  lands,  tenements, 
and  hereditaments,  as  well  freehold  as  copyhold,  fituate,  lying, 
and  being  in  the  counties  of  S.,  E.y  and  C,  or  either  of  them,  to 
his  wife  for  life,  and  after  her  deceafe  to  various  ufes :  and  de- 
vifed all  the  reft  and  refidue  of  his  real  and  perfonal  eftate  to  his 
•wife,  her  heirs,  executors,  and  adminiftrators,  and  appointed  her 
his  fole  executrix.  The  teftator,  at  the  time  of  making  liis  will, 
was  mortgagee  out  of  pofleflion  of  three  fifth-pirts  of  certain 
copyhold  premifes  holden  of  the  manor  of  D.  in  the  county  of  £., 
which  he  afterwards  purchafed,  and  was  admitted  to  on  20th 
OBober  1735,  and  in  the  fame  year  purchafed  one  other  fifth-part 
of  the  fame  premifes;  all  of  which  he  furrendeved  thus:  "To 
**  the  ufes,  intents,  and  purpofes,  declared  or  to  be  declared  in 
«  and  by  his  laft  will  and  teilament." — In  the  year  1736  he  di- 
retled  350/.  legacy  to  be  ftruck  out  of  his  will,  and  fubfcribed 
the  following  memorandum  in  the  prefence  of  two  witnelTes : 
**  September  2'^^)  ^73^-  The  50/.  legacy  to  the  poor  of  the  parifh 
**  of  IV.  fcratched  out  as  above,  was  done  in  his  prefence,  and 
"  by  his  immediate  order,  he  having  paid  it  himfelf."  The  tefta- 
tor died  the  following  year,  without  revoking  or  altering  his  will, 
or  making  any  codicil  thereto,  except  the  codicil  or  teftamentary 

declaration 


declaration  above  mentioned.  On  a  queftion  fent  out  of  Chancery, 
Whether  the  copyhold  lands  to  which  the  teftator  was  admitted 
the  20th  of  October  1735,  and  which  he  furrendereJ  to  the  ufe  of  his 
will,  were  fubjeft  to  any  of  the  ufes  mentioned  in  his  will  of  the 
i-^th  March  1732  ?  The  court  of  King's  Bench  certified,  that  the 
furrender  did  by  exprefs  reference  to  the  ufes  declared  by  the 
will,  adopt  and  apply  the  words  of  the  will  to  thefe  copyhold 
lands,  as  if  the   teltator  had  been  feifed  thereof  at  the  time  of 
making  his  will ;  and  therefore  they  were  fubjedt  to  the  ufes  to, 
which  all  the  teftator's  copyhold  lands  in  the  county  of  E.  were 
devifed  by  his   will.     Lord  MatisfiiM ^  words   in  delivering  the 
opinion  of  the  court  deferve  attention  :  ♦*  The  dating  the  nature 
*'  of  a  republication  will  go  a  great  way  in  the  con{lru£l:iQn  of 
*'  this  furrender.     When  a  man  republi(hcs  his  will,  the  efFedl  is, 
*'  that  the  terms  and  words  of  the  will  (hould  be  conftrued  to 
*'  fpeak  with  regard  to  the  property  he  is  feifed  of  at  the  date  of 
**  the  republication,  jufl  the  fame  as  if  he  had  had  fuph  addi- 
**  tional  property  at  the  time  of  making  his  will.     Therefore,  if 
*'  one  devifes  lands  by  the  name  of  -S.,  C,  and  Z).,  and  purchafes 
"  new  lands,  and  republifhes  his  will,  the  republication  does  not 
"  concern  fuch  new  lands,  becaufe  the  will  fpeaks  only  of  the 
**  particular  lands  5.,  C,  and  D.     But,  if  the  teftator  in  his  will 
**  fays,  I  give  all  my  real  eftate,  a  republication  will  affe£l  fuch 
*'  newly-purchafed  lands,  becaufe  it  is  then  the  fame  as  if  the 
"  teftator  had  made  a  new  will.     Apply  this  rule  to  the  cafe  of  a 
*'  furrender,  and  I  am  of  opinion  that  the  fun-enderor  may  ex- 
**  prefs  himfelf  fo  as  to  make  it  relate  to  a  will  actually  naade ; 
**  and  that  the  copyhold  lands  fo  furrendered  will  pafs  by  it.  Sup- 
**  pofe  a  teftator  feifed  of  copyhold  lands  makes  his  will  without  a 
**  furrender,  if  he  afterwards  furrender  them  to  the  ufe  of  his  will, 
*'  fuch  furrender  will  clearly  make  his  will  good,  and  is  efFeftual 
*'  to  pafs  them :  becaufe  it  only  obviates  the  mode  and  form  of 
*'  conveyance.     What  has  the  teftator  done  here  ?  having  made 
*'  his  will  and  declared  his  lands  to  ufes,  he  furrenders  his  newly- 
**  purchafed  copyhold  lands  to  the   ufes,  intents,  and  purpofes 
?*  declared  or  to  be  declared  in  his  will :  it  is  precifely  the  fame 
**  thing  as  if  he  had  faid, — '  And  whereas  I  have  made  a  will  fo 
**  and  fo,  and  devifed  all  my  eftate  to  J.  S.  to  fuch  and  fuch  ufes, 
"  I  mean  thefe  newly-purchafed  lands  fiiould  pafs  to  the  fame. 
**  ufes.'     I  cannot  poflibly  make  a  doubt  as  to  the  conftrudtion  : 
*'  and  there  was  no  occafion  to  ftrike  out  the  legacy  of  50/., 
*•  unlefs  he  intended  that  particular  part  of  his  will  (hould  be 
**  cancelled,  and  the  reft  ftand,"] 

It  was  determined  upon  the  opinion  of  all  the  judges,  that  if  a  MS.  Rep. 
will   be  made,   and  afterwards  another  will  without  cancelling  Phippsv.^ 
the  former ;  and  then,  by  an  a6l  fubfequent  to  both,  the  firft  uom.  Proc, 
will  be  confirmed,  the  limitations  in  that  will  fo  confirmed  will  June  i?";*- 
take  place  :  and  alfo  that  if  there  are  two  inconfiftent  wills  of  the  t^  ^s.  C.l' 
fame  date,  neither  of  which  can  be  proved  to  be  laft  executed  j 
they  are  both  void  by  the  common  law  for  uncertainty,  and  will 
kt  in  the  heir  at  law:  and  alfo  that  although  the  wills  arc  dated 
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the  fame  day,  the  limitations  may  take  place  if  they  are  confiftent 
in  both,  to  the  dinnherifon  of  the  heir  at  law  :  and  upon  this 
opinion,  the  order  appealed  from,  which  was  a  difmiffiou  of  the 
plaintiff's  bill  in  the  court  of  Exchequer  in  Ireland^  was  con- 
firmed in  favour  of  Lord  Anglejey^  by  the  Houfe  of  Lords.  Vidt 
the  printed  copy. 

2.    What  Jball  he  deemed  a  good  Will  in   Writing  of  Goods  and 

Chattels. 


Shep.  If  it  be  a  will  of  goods  and  chattels,  and  be  complete,  there 

^''  1\,  muft  be  an  executor  named  in  it,  and  that  executor  that  is  named 
mull  be  capable  of  the  executorfliip  ;  for  this  is  the  principal  thing 
in  it.  And  be  there  never  fo  many  legacies  given,  and  no  exe- 
cutor made,  this  will  is  but  a  codicil,  and  cannot  be  properly 
called  a  teftament ;  for  here  the  party  dies  inteftate,  and  an  ad- 
minillration  of  the  goods  mull  be  granted  :  but  where  there  is  an 
executor,  although  there  be  no  legacy  given,  yet  it  is  properly 
faid  to  be  a  teRament. 

See  titles  Executors  and  Adminijlrators  and  Legacies, 

3.   Whatjhall  befufficient  Proof  of  a  Will. 

Swinb.  Part       A  Written  Will,  when  it  is  written  with  the  teftator's  own  hand, 
4.  fee.  28.    proves  itfelf,  and  therefore  needs  not  the  help  of  witnefles  to  prove 

and  Part  7.     i  1   r    '     1  •  r        -r  <         •„    ■,        r  ,  •  r  •  i 

fee  13.  ^^  ■'  ^"d  tor  this  caufc,  if  a  man  s  will  be  found  written  fair  and 
N.  B.  The  perfe£V,  with  his  own  hand,  after  his  death,  although  it  be  not 
law, m  thefe  fubfcribed  with  his  name,  fealed  with  his  feal,  or  have  any  wit- 
withiefpea  n<^"es  to  It,  it  It  be  known  or  can  be  proved  to  be  his  hand,  it  is 
tow^iiisot"  held  to  be  a  good  teftament,  and  a  fufticicnt  proof  of  itfelf;  but 
lar.ds,  &c.  jf  J,,  ^g  fealed  with  his  feal,  and  fubfcribed  with  the  name  of  the 
agCar.  i.  telr^tor,  and  can  be  proved  by  witnefles,  it  is  the  more  athentick; 
C.3.  before  and  when  it  is  found  amongft  the  choiceft  evidence  of  the  teftator, 
of^whkh"^"  ^^  ^'^^  locked  up  in  a  fafe  place,  it  is  the  more  efteemed  ;  for  if 
make,  ic  it  be  written  in  another  hand,  and  the  teftator's  hand  and  feal, 
necefTa'.Y  for  or  One  of  them,  not  to  it,  although  it  be  found  in  fuch  a  place  as 
fu^iwit-edby  ^^^°r^3  y^^  f""!^  proof  will  be  expe6led  of  it  further  by  witnefles 
the  teftator,  in  tl.at  cafe  ;  and  if  writing  be  found  under  the  teftator's  own 
or  jome  one  hand,  yet  if  it  be  but  a  fcribbling  writing,  written  copywife,  with 
fenceUnd'  ^  great  dilbnce  between  every  line,  without  any  date,  in  ftrange 
to  be  f  .b-  characters,  with  many  interlineations,  and  lying  amongft  his  void 
fcribed  in  papers,  or  the  like ;  this  will  not  be  efteemed  a  fufficient  will, 
byih'eV""  ^^O'"  ^  goo"^  proof  cf  it,  but  it  ftiall  be  accounted  rather  a  draft 
vitneffes.  or  image  of  the  teftator's  will,  for  a  direftion  to  him  after  to  make 
his  will  by;  and  yet  if  it  can  be  proved  that  the  teftator  did  de- 
clare himftlf  that  this  ftiould  be  his  willj  this  will  be  a  good  will, 
and  a  good  proof  of  it. 
LL  ilfid.  If  it  be  proved,  that  the  teftator  faid  his  teftament  was  in  fuch 

a  fchedule,  in  the  hands  of  J.  5,,  and.^.  S.  produce  a  writing, 
depofing  it  to  be  the  fame,  this  is  a  fufficient  proof :  but,  i£ 
he  fa^s  withal,  it  is  written  with  his  own  hand,  then  it  feems 
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feme  other  proof,  as  by  comparing  hands,  or  the  like,  that  It  is 
his  hand  wherein  it  is  written,  will  be  expefted. 

If  the  witnefles  will  prove  the  writing  produced  to  be  the  lad  Id,  md. 
will  of  the  teftator,  or  that  he  faid  it  was,  or  it  fhould  be  his  laft 
will,  or  that  it  was  the  fame  writing  that  was  Ihewcd  to  them, 
and  whereunto  they  are  witnefles,  although  they  never  heard  it 
read,  or  fet  their  hands  to  it,  it  is  a  fufficient  proof. 

Where  there  is  no  queftion  or  oppofition  moved  or  had  about  or 
againft  a  will,  there,  the  oath  of  the  executor  alone  is  efteemed  z 
fufficient  proof  of  it,  and  in  that  cafe  regularly  no  other  proof  is 
required  ;  and  where  more  proof  is  neceflary,  it  is  in  the  difcretion 
of  the  ordinary  what  proof  to  admit  or  allow :  and  thofe  wit* 
nelTes,  for  number,  nature,  and  quality,  or  fuch  other  proof  that  he 
deems  and  accepts  for  fufficient,  is  fufficient ;  and  the  will  fo  proved 
by  fuch  witneflTes,  or  fuch  other  proof,  is  fufficiently  proved. 

[The  doi^rine  above  ftated  applies  only  to  a  will  of  perfonal  Ogle  r. 
eftate;  for    if  a  bill  be  brought  to  eftabliffi  a  will  of  real  cftate  ^'"'^'^J^'^ 
againft  an  heir,  all  the  witnefles,  if  living,  muft  be  examined  as  to  fon'v.  mI' 
the  fanity  of  the  teftator.     And  this  rule  is  fo  ftriclly  infifted  upon  kinfon, 
by  courts  of  equity  («),  that  they  will  net  difpenfe  with  it,  though  j^^ji^^i* 
^he  heir  at  law,  by  his  anfwer,  ftate,  that  he  believes  the  will  to  v.  ives, 
have  been  duly  made,  tsfc]  i  wiif.216. 

'  ■"  (a)  Potter 

T.  Potter,  I  Vex.  274..  The  diTcovery  of  the  inl'anity  of  the  tcitatorhas  occafioned  the  fetting  afide  of 
•  will,  even  af;er  zo  years  poiTellion  under  it,  and  thai  too  igsiatt  a  purchafer.  Squiie  v.  Perihall^ 
^  Vin.  Abr.  169.  pi.  13. 

All  perfons,  male  and  female,  rich  and  poor,  are  efteemed  Swinb,  Part 
competent  witnefles  to  prove  a  will,  fave  only  fuch  as  are  infa-  4  f".  14, 
mous,  as  perjured  perfons,  and  the  like;  and  fuch  as  want  under- 
ftanding  and  judgment,  as  children,  infants,  and  the  like;  and 
fuch  as  are  prefumed  to  bear  aff'edion,  as  kindred,  tenants,  ferv- 
ants,  and  the  like.  A  legatee  is  reputed  a  competent  witnefs  to 
prove  any  other  part  of  the  will  but  his  own  legacy,  or  to  prove 
any  thing  againft  himfelf  touching  his  own  legacy,  but  not 
otherwife;  and  therefore,  where  there  are  two  witnefles  of  a 
will,  wherein  either  of  them  have  fomewhat  bequeathed  unto 
himfelf,  this  will  cannot  be  fufficiently  proved  for  thofe  legacies, 
but  for  the  reft  of  the  will  it  may  be  fufficieatly  proved.  Bv\t 
fce  pojl-ea. 

[It  has  been  a  confiderable  queftion,  who  thofe  witnefTes  were  Hlillard  v. 
that  are  defcribed  in  the  a£l  by  the  word    "  credible,"  as  will  ap-  Jf  "n«"g»» 
pear  from  the  following  cafes:  T.  /.,  feifed  of  hereditaments  in  ^"'"s.  c!^* 
fee,  made  his  will,  and  thereby  devifed  the  fame  to  W.  H.  and  his   i  Freem. 
heirs,  and  figned,  fealed,  and  publifned  the  will  in  the  prefence  of  '^°'^  ^^' 
rfiree  witnefles,  who  fubfcribed  the  fame.     One  of  the  witnefles  ca.  B.  R.  * 
was  W.  H.  the  devifee.      It  was  objefted,  that  this  devife  was  T.  w.  3. 
void,   W'.  H.  not  being  a  credible  witnefs  thereto  under  the  ftatute  ^^^'j^ 
of  frauds.     On  the  part  of  the  devifee  it  was  contended,  that  the  Nota.  in  the 
will  was  good  notwithftanding  the  ftatute,  for  the  devifee  was  a  la'j  reporter, 
man  of  indifputable  credit :  that,  though  he  could  not  be  fworn  jjjf  "^^^i^^ 
Vpon  a  trial^  yet  it  ^ould  not  be  feidT^ut  that  there  were  three  feyeral 

'  '     ' '  '  "  witnefles 
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points;  par-  wltnciTes  to  thc  Will,  and  that  the  will  had  been  well  proved  by 

tkuiariy  by  j^g   other  two  witneflVs:  that  there  was  a  difference  between  a 

hisoedibU  matter  which  went  to  the  credit  of  a  witnefs's  teftimony,  and  a 

Dtyatfign.  matter  which  went  in  bar  of  it ;  that  the  former  excluded  perfons 

ing  depend-  fj-Qm  being  witnefl'es,   as  if  a   man  were  attainted  of  treafon,  or 

compet-ncy  couvidled  of  perjury  or  forgery,  or  any  other  matter  of  attaint; 

at  law,  with  but  that,  where  there  was  only  an  intereft  which  barred  him  from 

oiitftating  being  a  vvitnefs,  but   did    not  touch  his  credit,  it  was  othervvife; 

why  the  lot-  D  '  '  ^  ^ 

ter,i/iz.  the  that  the  intent  of  thc  acl  was  to  prevent  perjuries;  but  this  could 
cmpetency  not  be  within  the  mifchicf  of  the  llatute;  becaufe  the  devifee, 
atiaw  was  ^cing  a  witncfs,  could  not  be  fworn  and  examined  upon  it;  and 
of  the  tor-    therefore  the  cafe  was  out  of  the  (latute. 

irier,  niz. 

thc  crediblli-y  at  figning;  name'y,  that  no  perfon  who  would  be  incompetent  to  proves  will  on  a  trial 
could  becrcJible  to  atcelt  it  u^'on  the  execution.  And  alio  by  narrowing  his  conclufion  to  the  very  cafe 
before  him,  by  faying,  "the  will  wjs  v. id  quoad  the  devife,  and,  as  to  the  dcvife  ;"  from  whence 
it  is  njtutal  to  infer,  that  it  miphi  have  been  good  as  to  any  ocher  devife.  Whereas,  if  he  had  ftated 
the  general  propiTition  or  priiic  ;)ie,  the  reader  could  not  have  been  mifled.  The  reafon  why  the  em- 
phafis  ii  laid  ou  that  devife  is,  th^tj  in  laQ,  all  the  lefl  of  the  will  iqlates  to  perfonalty,  refpefting  which 
||ie  will  was  clearly  ^ood> 

But  it  was  argued  on  the  other  fide,  and  fo  held  by  the  court, 
that  this  will  was  not  executed  according  to  the  ftatute  of  frauds; 
for  that  a  man  who  could  not  be  a  witnefs,  which  was  the  plain- 
tiff's cafe,  could  not  be  a  credible  witnefs:  that  the  intent  of  the 
a£t  was  to  prevent  frauds  as  well  as  perjuries;  which  intent 
would  be  evaded  if  the  devifee  Tiould  be  admitted  to  be  a  witnefs, 
for  he,  being  a  party  interefted,  might  be  induced  to  ufe  fraud; 
and  it  was  faid,  that  the  ftatute  appointed  three  w^itnefles,  i^c.y 
to  the  end  that  the  tranfa<£lion  might  be  in  fuch  a  folemn  and 
notorious  manner,  that  they  might  fee  that  the  devifor,  being  in- 
firm as  well  in  underftanding  as  in  body,  as  all  men  generally 
in  extremis  were,  did  not  fuffer  any  impofition;  but  that,  if  perfons 
who  could  not  give  evidence  of  their  fubfcription  fhould  be  admitted 
/  to  be  credible  witnefles,  it  was  to  admit  fo  many  dead  letters  ta 

be  witneffes,  which  entirely  evaded  the  intention  of  the  a£l ;  and 
upon  this  point  judgment  was  given  agair\ft  the  devifee.  J 
MSS.  Rep.  A  teftator  by  his  will  devifed  lands,  and  gave  to  the  wife  of 
Anfteyv.  fohn  Mailes  an  annuity  of  2o/.  a  year  to  her  fole  and  feparate 
wTcV^i^'u  "^^  '  ^^^  ^°  J'  -^'"^'^•^  •^'^■^^  ^^'^  wiife  each  of  them  a  legacy  of  lo/., 
B.  R.  and  charged  his  whole  real  and  perfonal  eftate  with  the  payrnent 

f2Str.i2-3.  of  all  his  kgaci  and  annuity:  J.  Hailes  was  one  of  the  fub- 
caufe  was'^  fcribing  witnefles  to  this  will:  the  legacies  and  fatisfadlion  for 
afterwards  the  annuity  were  tendered  and  refufcd;  and  the  queftion  now 
carried  on  ^^^g  q;^  ^  fpccial  veidlil,  Whether  this  will  was  good  and  well 
ExcTfquer-  attcftcd  within  the  ftatute  of  frauds  and  perjuries.''  The  court 
chaniber,  were  of  Opinion,  that  the  will  was  not  properly  attefted,  as  Hailes 
^'"^ff"^^  was  interefted,  and  therefore  not  a  credible  witnefs;  and  gave 
ejTiceofopi-'  judgment  for  the  plaintiff  the  teftator's  heir  at  law. 

nion  among  the  judges  j  but  the  parties  compounding,  it  was  never  determined,  i  Vez.  503.] 

Price  V.  [On  a  bill  for  eftablifhment  of  a  will  in  the  cafe  of  an  infant, 

1  Vez  Ko     ^^^  objedlion  taken  was,  that  it  appeared,  on  examination  on  the 

"' ^°^*  8  interro- 


mterrogatorles,  that  one  of  the  witnefles  to  the  will  was  a  creditor 
ifor  a  bill  of  fees  and  difburfements,  and  had  not  releafed.     It  wa|S 
infifted,  that,  on  an  account  taken,  he  wculd  be  found  not  to  be  a 
creditor.     The  Lord  Chancellour  fent  it  to  the  Mafter,  to  inquir; 
whether  he  was  fo:  then  it  was  objected,  that  the  condition  of 
the  witnefs,  as  was  determined  in  the  cafe  of  Anjley  and  Dotvfmgy 
mufl:  be  taken  to  be  at  the  time  of  attellation;  and  that  if  intereft- 
ed  then,  he  could  not  be  a  good  witnefs.     It  was  anfwered,  that, 
if   that  dodrine  prevailed,   it  would   overturn  many  wills,  for 
fervants  were  often  made  witnefles,  who  generally  had  legacies 
given  them.     But,  on  the  Mailer's  fpecial  report,  it  appeared.  Price  y. 
that  the  witnefs  to  the  will,  at  the  time  of  the  fecond  examina-  Loyd, 
tion,  was  not  a  creditor  of  the  teftatorj  and  it  not  appearing,  at  *  *"'  37^ 
the  time  of  attellation,   that  he  was,  Lord  Hardwicke   faid,  he 
would  not  enter  into  a  minute  inquiry  whether  he  was  or  not.] 

In  order  to  remove  the  doubts  which  had  arifen  who  were  to 
be  deemed  legal  witnelTes  within  the  ftatute  of  29  Car.  2.  c.  3. 
§  5.,  it  is  enacled  by  25  Geo.  2.  c.  6.  "  that  any  perfon  (hall  atteft 
*'■  the  execution  of  any  will  or  codicil,  which  (hall  be  made 
**  after  the  24th  June  1752,  to  whom  any  beneficial  devife,  le- 
**  gacy,  eftate,  intereft,  gift,  or  appointment  of  or  affe^ling  any 
**  real  or  perfonal  eftate,  other  than  and  except  charges  on  lands, 
"  tenements,  or  hereditaments,  for  payment  of  any  debt  or  debts, 
**  {hall  be  thereby  given  or  made,  fuch  devife,  (sfc.  or  appoint- 
•*  ment,  (hall  fo  far  only  as  concerns  fuch  perfons  attefting  the 
"  execution  of  fuch  will  or  codicil,  or  any  perfon  claiming  under 
*'  him,  be  utterly  null  and  void ;  and  fuch  perfon  fliall  be  ad- 
*^  mitted  as  a  witnefs  to  the  execution  of  fuch  will  or  codicil, 
"  within  the  intent  of  the  adl  of  29  Car.  2.  notwithftanding  fuch 
«  devife,  i3'c. 

*'  And  it  is  alfo  enafted,  that  in  cafe,  by  any  will  or  codicil 
<'  made  or  to  be  made,  any  lands,  tenements,  or  hereditaments 
"  are  or  (hall  be  charged  with  debt;  and  any  creditor,  whofe  debt 
<'  is  fo  charged,  hath  attefted,  or  (hall  atteft,  the  execution  of  fuch 
*'  will  or  codicil,  fuch  creditor  fliall  be  admitted  as  a  witnefs  to 
*'  the  execution  of  fuch  will  or  codicil,  within  the  intent  of  the 
"  faid  acl.  That  if  any  perfon  hath  attefted  the  execution  of 
"  any  will  already  made,  or  fliall  atteft  the  execution  of  any  will, 
"  Uc.  made  on  or  before  the  24th  June  1752,  to  whom  any  le- 
**  gacy  is  or  fliall  be  thereby  given,  whether  charged  upon  lands, 
*'  tenements,  or  hereditaments,  or  not ;  and  fuch  perfon  before 
*'  he  fliall  give  his  teftimony  concerning  the  execution  of  fuch 
**  will,  k^fc.  fliall  have  been  paid,  or  have  accepted  or  releafed,  or 
*'  fliall  have  refufed  to  accept  fuch  legacy  or  bequeft,  upon  tender 
*'  made  thereof;  fuch  perfon  fliall  be  admitted  as  a  witnefs  to  the 
**  execution  of  fuch  will,  ^c.^  within  the  intent  of  the  faid  a<£l;. 
**  Provided  that  in  cafe  of  tender  and  refufal,  fuch  legatee  fliall 
*'  in  nowife  be  entitled  to  fuch  legacy,  but  fliall  be  barred  fromi 
"  his  legacy;  and  in  cafe  of  acceptance,  fuch  legatee  fhail  retain 
**  his  legacy,  which  fliall  have  been  fo  paid,  fatisfied,  or  accepted, 
.**  notwithftanding  fuch  will  or  codicilihaU  afterward  be  adjudged 

««  to' 


J32  £)f  miUiSf  anti  €:eQ:amentief» 

«*  to  be  void.      That  in  cafe  a  legatee,  tsfc,  who  hath  attefted 

**  the  execution  already  made,  or  which  (hall  be  made  on  or  before 

**  24  June  1 752,  fliall  die  in  the  teftator's  lifetime,  or  before  he 

«*  (hall  have  received  or  releafed  or  refufed  (on  tender)  his  legacy, 

"  fuch  legatee  (hall  be  a  legal  witnefs  to  the  execution  of  fuch 

**  will,  ^f .,  within  the  intent  of  the  faid  a£t  of  29  Car.  2. ',  pro- 

•*  vifo,  that  the  credit  of  every   fuch  witnefs  fo  atiefting,  (s'e., 

**  and  all  circumftances  relating  thereto  fhall  be  fubjedl  to  the 

•*  confideration  and  determination  of  the  court  and  the  jury  be- 

**  fore   whom  any  fuch  witnefs  fhall  be  examined,  or  his  teili?- 

**  mony  or  atteftation  made  ufe  of;  or  of  the  court  of  equity  in 

**  which  his  teUimony  or  atteftation  (hall  be  made  ufe  of;  in  like 

**  manner  as  the  credit  of  witnefiVs  in  other  cafes  ought  to  be 

«*  confidered  of  and  determined.     No  perfon  to  whom  any  bene- 

«  ficial  eftate,  intereft,  gift,   or  appointment  fhall  be  given  or 

•*  made,  which  is  thereby  ena£led  to  be  null  and  void,  or  who 

**  (hall  have  refufed  to  receive  any  fuch  legacy  or  tender  as  afore- 

•'  faid,  and  who  ihall  have  been  examined  as  a  witnefs  concern- 

•*  ing  the  execution  of  fuch  will  or  codicil,  fliall,  after  he  Ihall  have 

•*  been  fo  examined,  demand,  or  take  pofleflion  of  or  receive  any 

*'  profit  or  benefit  of  or  from  any  fuch  eftate,  <s'i\  given  by  any 

*'  fuch  will  or  codicil;  or  demand,  receive,  or   accept  from  any 

<*  perfon,  any  fuch  legacy  or  bequeft,  or  any  fitisfac^ion  or  com- 

•*  penfation  for  the  fame,  in  any  manner,    or  under  any  colour 

•*  or  pretence   whatfoever.      This   a6l    not    to  extend    to    the 

**  cafe  of  any  heir  at  law,  or  of  any  devifce  in  a  prior  will  or 

•*  codicil  of  the  fame  teftator,  executed  and  attefted  according  to 

«*  the  a£t  of  29  Car.  2.,  or  any  perfon  claiming  under  them   re» 

**  fpe^tively,  who  has  been  in  quiet  pofleiTion  for  two  years  next 

**  preceding  the  6th  of  Afay  1751,  as  to  fuch  lands,    tenements, 

•*  or  hereditaments  whereof  he  has  been  in  quiet  poffeffion  as 

•*  aforefaid.     This  a£l  not  to  extend  to  any  will  or  codicil,  the 

«  validity  or  due  execution  whereof  hath  been  contefted  in  law 

<*  or  equity  by  the  heir  of  fuch  devifor,  or  the  devifee  in  any 

^  •*  fuch  prior  will,  or  will  or  codicil  fo  contefted,  or   any  part 

•*  thereof,    or    for    obtaining    any    codicil,    for    recovering    the 

**  lands,  ts'c.  mentioned  to  be  devifed   in  any  other  judgment 

*'  or  decree  relative  thereto,  on  or  before  the  faid  6th  of  May 

"   1 75 1»  2nd  which  has  been  already  determined  in  favour  of  fuch 

*'  heir  at  law,  or  devifee  in  fuch  prior  will  or  codicil,  or  any  perfon 

"  claiming  under  them  refpe£tively,  or  which  is  ftill  depending, 

**  and  has  been  profecuted  wit^i  due  diligence;  but  the  validity 

*'  of  every  fuch  will  or  codicil  and  the  competency  of  the  wit- 

"  nelTes  thereto,  (hall  be  adjudged  and  determined  in  the  fame 

**  manner  as  if  this  a£t  had  never  been  made.     No  pofleflion  of 

**  any  heir  at  law,  or  devifee  in  fuch  prior  will  or  codicil  as  afore- 

**  faid,  or  of  any  perfon  claiming  under  them  refpedlively,  which 

«  is  confiftent  with,  or  may  be  warranted  by  or  under  any  will  or 

•*  codicil  attefted  according  to  the  intent  of  this  at£l:,  er  where  the 

*'  eftate  defcended  or  might  have  defcended  to  fuch  heir  at  law, 

*f  till  a  future  or  executory  devife  by  virtue  of  any  will  or  codicil 

**  attelifid, 


j©f  ^iil^  anti  Ceftamcntief.  33j 

«<  attefted  according  to  this  aft  fiiould  or  might  take  efFeft,  (hall 
**  be  deemed  to  be  a  poffeflTion  within  the  intent  of  the  claufc 
"  herein  laft  contained.  This  a£l  {hall  extend  to  fuch  of  the 
'*  Britijh  colonies  in  America  where  the  29  Car.  2.  is  by  aft  of 
•*  Aflembly  made,  or  by  ufage  received  as  law;  or  where  "by  aft 
<*  of  Aflembly  or  ufage  the  atteftation  and  fubfcription  of  a 
**  witnefs  or  witnefles  are  made  necelfary  to  devifesof  lands,  (s'r., 
**  and  {hall  have  the  fame  force  and  effeft  in  the  conftruftion  of, 
**  or  for  the  avoiding  of  doubts  upon,  the  faid  afts  of  A{remb)y, 
"  and  laws  of  the  faid  colonies,  as  the  fame  ought  to  have  in  the 
**  conftruftion  of,  or  for  the  avoiding  doubts  upon,  the  faid  aft 
*<  in  England.  Provided  always,  that  as  to  the  cafes  arifing  in 
**  any  of  the  faid  colonies,  no  fuch  devife,  legacy,  or  bequeft 
<*  aforefaid  (hall  be  made  null  and  void  by  virtue  of  this  aft,  un- 
"  lefs  the  will  or  codicil  whereby  fuch  devife,  ^c,  (hall  be  given, 
«  (hall  be  made  zhax  March  i.  1753." 

[But,  notwithftanding  this  ftatute,  the  queftion  refpefting  the  Wyndham 
credibility  of  witnelTes  was  again  brought  under  confideration  in  Jj  d'lBur 
the  court  of  King's  Bench  on  a  fpecial  verdift,  in  the  cafe  of  ^i^. ' 
Wyndham  and  Chetwynd.  In  that  cafe,  W.  C.  being  feifed  of  lands, 
ts'c.  made  his  will  and  a  codicil  thereto,  bearing  date  14th  May 
1750  ;  and  after  devifing  certain  parts  thereof  in  the  will,  charged 
the  refidue  of  his  real  and  perfonal  efiates  with  the  payment  of  , 
all  his  jufl  debts,  legacies,  and  incumbrances.  The  will  and 
codicil  were  duly  executed  in  the  prefence  of,  and  fubfcribed  by, 
S.  S.,  R,  B.y  and  /.  H. — S.  S.  and  /.  H.  were  attornies  at  law, 
and  had  been  employed  by  W,  C.  in  or  about  the  year  1747  to 
folicit  a  private  aft  of  parliament,  and  charged  him  as  debtor  in 
their  books  for  the  fees  and  expences  of  foliciting  thereof,  the 
fumof  318/.,  and  the  charge  continued  fo  until  and  after  the 
death  of  W.  C.  Some  time  after  which  S.  S.  and  R.  B.  deliver- 
ed a  bill  for  pafling  this  aft  to  the  truftees  appointed  in  the  aft 
for  the  purpofes  therein  mentioned  :  there  was  a  claufe  in  the  aft 
for  payment  of  the  expences  attending  the  fame,  and  before  the 
examination  of  S.  S.  and  R.  B.  as  witnelTes  on  this  ejeftment, 
there  was  received  from  the  truftees  the  fum  of  302/.  4/.  8  ft/., 
and  the  truftees  were  willing  to  have  paid  the  remainder  of  the 
demand,  if  it  had  hot  been  for  a  mifcalculation.  There  was  like* 
wife  a  current  account  open  and  fubfifting  between  S.  S.,  R.  B.^ 
and  W.  C.  for  other  bufinefs,  on  the  balance  of  which  account, 
i£  ftated  at  that  time,  S.  S.  and  R.  B.  were  indebted  to  W.  C. 
138/.  14/.  10 d.  Alfo,  at  the  death  of  TV.  C.  there  was  due  and 
owing  from  him  to  /.  H.  the  other  fubfcribing  vvitnefs,  who  was 
his  apothecary,  18/.  ^s.  5^/.,  ii/.  whereof  were  due  on  the  25th 
December  1749,  on  fimple  contraft  ;  W.C.  dieth  on  17th  jjf^ 
1750.  There  were  mortgages  upon  W.  C.'s  eftates  at  the  time 
of  his  (igning  the  faid  will  and  codicil,  and  of  his  death,  to  the 
amount  of  24,000/.  And  at  the  time  of  his  death  he  owed 
iCooli  upon  bond,  and  2874/.  upon  fimple  contraft.  His 
perfonal  eftate  then  amounted  to  13,972/.,  and  was  fufficicnt  to 
pay  all  the  fimple  contraft  and  bond  debts.  The  eftates  in  mort- 
gage were  of  fu£cieut  value  to  difcharge  the  ioeumbrances  there- 
4  upon. 


upon.  The  executor  of  ir.  C.  paid  /.  //.,  one  of  tlie  witne/teSj 
the  fum  of  1 8  /.  5  /.  5 «/.  after  J-T.  C.'s  death  and  before  his  ex-  ' 
amination  in  the  caufe.  Upon  thefe  fa£ts  the^  queftion  was. 
Whether  thefe  paper-writiiigs,  or  either  of  them,  were  or  were 
not  di\Iy  executed,  fo  as  to  pafs  lands  ?  This  depended  upon  two 
queftions ;  firft.  Whether  the  fa£ls,  as  ftated,  did  make  t/^e/e  in- 
terefted  witneflls,  and  render  them  not  credible  ?  Secondly,  if 
fo.  Whether  the  fubfequent  circumftances  did  not  remove  the 
objeftion,  and  re-eftablilh  their  credibility  ?  On  the  firft  it  was 
argued  for  the  devifee,  that  thefe  witnefles  were  no  legatees,  and 
derived  nothing  from  the  gift  or  bounty  of  the  teflator  ;  that  they 
were  juftly  entitled  to  payment  of  their  debts,  though  no  will  had 
ever  been  made ;  that  the  perfonal  aflets  were  the  proper  fund 
for  them  to  refort  to,  and  that  it  was  fufficient  to  pay  their  de- 
mands, therefore  they  were  not  intercfted  in  the  charge  on  the 
real  eftate.  On  the  fecond,  it  was  contended  that  they  were 
competent  witnefles  at  the  time  of  the  examination,  their  debts 
being  then  difcharged.  That  the  word  credible  in  the  ftatute 
29  Car.  2.  c.  3.  was  an  ambiguous  exprefTion,  and  capable  of 
many  fenfes,  but  there  feemed  to  be  a  parliamentary  expofitioii 
thereof  in  the  ftatute  of  the  4th  and  5th  Anne,  c.  16.  §  14.  whereby 
three  witnefl^es  were  required  to  authenticate  a  nuncupative  will, 
and  it  was  declared,  that  fuch  as  were  good  witnefles  in  trials  at 
common  law,  fhould  be  deemed  good  witnefles  to  efliablifh  a  nun- 
cupative will.  Now  allowing  the  fame  expofition  to  take  place 
on  the  ftatute'of  frauds,  then,  as  thefe  wi'nefl'es  would  be  unex- 
ceptionable on  a  trial  at  law  in  refpeft  of  interefl:,  fo  they  would 
be  competent,  and,  therefore,  credible  witnefles  to  the  prefent 
devife.  On  the  other  fide,  it  was  argued  for  the  heir  at  law,  that, ' 
at  the  time  of  the  atteflatlon,  the  witnefles  were  intereflied,  and 
therefore  incompetent ;  and  that  then,  and  not  the  time  of  ex- 
amination, was  the  proper  time  of  infpeiling  their  credibility,  • 
clfe  it  would  open  greater  opportunities  of  fraud  and  perjury  than 
exifted  before  the  afl ;  tliat  it  wouid  be  fetting  up  witnefles  to 
hire,  and  would  put  the  validity  of  a  will  in  the  power  of  the 
witnefles,  by  releafing  or  not  releafmg  their  intereft.  That  if  a 
witnefs  was  unexceptionable  at  the  time  of  atte Ration,  and  after- 
wards became  infamous  or  Iniane,  the  will  v^as  neverthelefs  a 
good  will,  which  proved  that  his  condition  at  the  time  of  attcft- 
ation  was  alone  to  be  regarded',  that  the  word  credible  meant  • 
fomething  more  than  competent ;  that  the  law  requii'ed  com- 
petency before,  and  it  was  not  to  be  imagined  that  the  learned- 
compiler  of  this  ftatute.  Lord  Hale,  would  put  in  a  word  that  at 
heft  was  fuperfluous ;  that  in  the  ftatute  of  the  13th  Car.  2. 
againft  deer-ftealing,  and  in  all  the  game  laws,  the  exprefllion  o^f - 
credible  witnefles  was  ufed,  which  had  always  been  underftood- 
fo  mean  more  than  competent,  and  to  give  the  juftices  a  dif- 
crction,  whether  they  would  convict  upon  fuch  teftimony  or  not,  • 
though  the  witnefl*es  were,  in  law,  ftrictly  admifllble  ;  and  the 
cuicsof  Hilluird  and  Jtmnngs,  and  Anjley  and  Donvftng,  were  cited- 
Aftcr  the  court  had  taken  feme  time  to  confider  of  it,  they  all 
agreed,  that  the  will  was  duly  attefted  by  three  credible  witnefl'es. 

And 


And  Lord  Mnrisfe/d  *  delivered  a  very  elaborate  judgment,  in  *ln«fubre. 
\vhich  he  took  occafion  to  enter  very  fully  into  the  difcuffion  of  quentc-'ie, 

,  .  ,-      ,  ,  iM  1    ».    -        1        n  r    r  1  '^  '5  Hated, 

the  meaning  of  the  word  ''  credible     in  the  Itatute  ot   Iraudsj  that  Lord 
which  his  lordfhip  confidered  as  capable  of  being  conferred  on  an  Man.fieid, 
interePced  witnefs  by  payment  or  a  releafe.  hi^Tiiver" 

ing  his  opinion  in  the  laft-mentioned  cafe,  declared,  that  it  was  his  cwr,  and  he  was perfonal/y  anfwer- 
able  for  all  its  errors  5  the  judgment  of  the  court  being  general,  that  they  held  the  will  duly  executed 
According  to  the  ftatute.     Lord  Camden  arg.  in.  Doe  v.  Koley,  my>«. 

yohn  Knotty  by  a  paper-writing  purporting  to  be  his  will,  de-  Doeondem* 
vifed  his  real  eftates  to  his  wife  for  life,  and  after  the  deceafe  of  ^^  J'J!?"'* 
his  wife  devifed  certain  hereditaments,  therein  particularly  de-  ^Burn's^* 
fcribed,  to  truftees  and  their  fuccefTors  for  ever,  upon  trud  to  Ecd.  L.  88, 
apply  the  rents  and  profits  thereof  to  fuch  poor  people  within 
the  lordfliip  of  Maulfmeahurn  as  he  therein  named,  vi-z..  indigent 
orphans  under  ten  years  of  age,  unable  to  labour,  poor  aged  people 
utterly  pad  labour,  poor  impotent  people  lame  or  blind  and  who 
could  not  labour  ;  and  to  put  out  the  children  of  fuch  poor  people 
as  above,  either  fons  or  daughters,  apprentices  as  foon  as  they 
were  fit  for  it.     This  paper-writing  was  figned,  fealed,  and  pub- 
liflied  by   the  faid  Jolm  Knotty  in  the  prefence   of  Henry  Holincy 
Robert  Btirra^  and  John  Mitchell^  who  fubfcribed  the  fame  in  the 
prefence  of  the  devifor.     Henry  Holme  and  Robert  Biirra  were  two  Ibid. 
of  the  truftees   above  named,  and  they,  and  alfo  John  Mitchell^ 
the  other  fubfcribing  witnefs,  were,  at  the  time  of  attefting,  and 
long  afterwards,  feifed  in  fee-fimple  of  lands,  ^c.  v/ithin  the  lord- 
fhip and  townfhip  oi Maulfmeaburn  aforefaid,  and  during  the  time 
aforefaid  were  poffefled  of  and  occupied  the  fame,  and  inhabited, 
within  the   lordfhip  ;  the   lordfliip  of  Maulfineahurn  was   a  large 
diftrift,  and  maintained  its  own   poor,  and  the  witnelTes  to  the 
will  were  chargeable  and  taxable,  and  were  actually  charged, 
aflefled,  taxed,  and  paid  tov/ards  the  poor,  and  all  other  taxes  of 
ihe  faid  lordfliips.    It  appeared  that  Henry  Holme  and  Robert  Burra 
had,  previous  to  the  time  of  the  trial,  releaf;d  all  their  interelt 
under  the  faid  paper-writing,  purporting  to  be  the  will  of  the 
faid  John  Knotty  to  the  other  truftees  therein  named ;  and  alfo 
that  they,  and  John  Mitchell  the  other  witnefs,  had  feveraily  con- 
veyed away  and  difpofed  of  all  their  refpe£live  eftates  and  intereft     , 
lying  in  the  within  lordfliip  and  townfliip  of  Maulfmeaburn  before 
the  trial.     And   the  queftion  was,  Whether  this  papev-writing,  Ihid. 
purporting  to  be  the  will  of  'John  Knott,  was  fufHcient  to  pafs  the 
hereditaments  in  manner  abovementioned  ?  which  depended  upon 
the  queftion,  Whether  the  reltafe  and  difpofition  of  their  refpec- 
tive  eftates  and  interefts  had  reftored  the  credit  of  the  witneffes  ? 
for,  if  not,  it  muft  fall  to  the  ground,  as  the  objedion  to  it  was 
not  cured  by  the  aft  of  the  25  Geora^e  2.     And  it  was  held  by 
Clivcy  Bathiirjly  and  Goxildy  againft  the  opinion  of  Pratt,   Chief 
Juftice,  that  a  witnefs,  incompetent  at  the   time  of  atteftation, 
might  purge  himfelf  afterwards  either  by  releafe  or  payment,  and 
become  competent  by  the  rule  of  rule.     But  the  caufi;  was  after- 
wards, to  avoid  any  further  litigation,  adjufted  by  agreement,  and 
the  parties  divided  the  eftate  between  them. 

But 
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Osendon  T.        But  a  legatee  may   be  a  witnefs  againfl;  a  will  j  for  the  reafon 

'"';"""•        why  a  legatee  is  not  a  witnefs  for  a  will  being,  becaufe  he  is  prc- 

j*      ^  *     fumed  to  be   partial  in  fwearing  for  his  own  interelt ;  it  follows 

that  a  legatee,  when  he  fwears  againft  a  will,   fwears  againft  his 

intcrelt,  and  fo  is  the  {trongeft  evidence. 

And  if  it  (tand  indifferent  to  the  witneiTes,  whether  the  will, 
under  wiiich  they  are  legatees  and  to  which  they  are  witnefles,  be 
valid  or  not ;  the  witnefles,  though  legatees,  are  credible. 
L«rd  Aiirf-        Thus,  a  devifcc  died   on  the    loth  of  February  1746,  having 
bury'scaft,    made  a  will,  dated  15th  of  JV/aj'   1746,  of  his  whole  eftate  real 
and  perfonal,  charged  with  debts  and  legacies  :   the  three  fubfcrib- 
ing  witnefles,  as  being  in  his  fervice  at  his  death,  had  legacies  } 
one  30/.  a-year  for  life,  the  two   others  pecuniary   legacies;  all 
three  releafed   the  2d  oi  February  1746.     The   teftator  had  alfo 
made  a  former  will  on  the  20th  oi  December  1744,   attefted  by 
three  difinterefted  perfons,  under  which  the  three  fubfcribing  wit- 
nefles to  the  v.'ill  of  1746  would  have  had  the  fame  legacies.     A 
bill  was  brought  in  Chancery  to  have  the  latter  will  eltablifhed. 
It  was  contended,  that  notwithftanding  the  will  of  1744,  (which 
the  teftator  had  revoked,   as  he  thought,  effedtually,  and  might 
probably  have  cancelled,)  it  was  a  benefit  to  the  witnefles,  at  the 
time  of  fubfcribihgy  to  have  a  legacy  under  the   latter  will.     But 
the  Lord  Chancellour  was  clearly  of  opinion,  that  thefe  were  good 
■witnefles  ;  for,  at  the  death  of  the  teftator,  it  was  indifl^erent  to 
them  which  will  prevailed  ;  and  his  lordftiip  declared   the  will  of 
the  \^xh.o{  May  1746  to  be  well  proved,  eftabliflied  it,  and  de- 
creed the  truft. 
Pendockv.        The  queftion,  on  a  fpecial   cnfe  referved  at  the  aflizes,  was, 
Mackender,  Whether  a  perfon  who  before  the  time  of  atteftation  had  beert 
EccL  lIw.     indi£led,  tried,  and  conviiled  for  ftealing  a  flieep,  and  was  found 
93.  guilty  to  the  vulue  of  ten  pence,  and  had  judgment  of  whipping, 

h.  z8G.i.  ^35  2  fufficient  witnefs  within  the  ftatute  ? — The  whole  court  of 
Conmion  Pleas  were  clearly  of  opinion,  after  three  arguments  at 
the  bar,  that  he  was  not  a  competent  witnefs. 
Hudfon's  (The  attcfting  witnefles  may,  upon  examination,  deny  the  fafts, 

79^''pik«"v.  'W'hich,  upon  the  face  of  the  inftrument.  they  are  prefumed  td 
Badnitrino,'  have  attefted.  But  in  this  cafe,  the  devifee  may  produce  evidence 
xscr.  io;;6,  ^q  contradicl  their  tcftimony.] 

I-OWC   V.  ..^  L 

Jollifle,  1  Bl  Rep.  365.  Where,  on  an  ejeftraent  brought  upon  a  will,  a  woman  had  fworn  agtinft  ner 
own  atteftation,  Yates,  J.  fald,  that  Ihe  ought  not  to  have  been  admitted  to  give  this  evidence.  Aiid 
L-jrd  Manslicld  obferved,  thai  this  would  not  invslidate  the  will ;  for  that  there  weie  cafes  where  one 
witnefs  had  fupported  a  will,  by  fwearing  that  which  the  other  two  witnefles  attefted,  although  thofe  two 
had  denied  that  they  did  fo.  And,  in  the  principal  cafe,  a  new  trial  was  granted,  the  verdift  having  hwri 
given  againft  the  devifee  apparently  upon  this  gruund.     Goodtitle  v.  Clayton,  4Buir.  2224. 

aLd.Ravm.  WitneflTes  have  been  examined  to  prove  the  teftatsi's  iti- 
n^6.  Cliff,  tent, 

e  01.  V. 

Gibbins  £f  j/.     [So,  Maltalar  v.  Mallabar,  Ca.  temp.  Talb.  79.] 

jLd.Raym.      The  probate  of  a  will  cannot  be  controverted  at  common 

162,    Sir        law. 

Richard  ^  .       , 

Rjine's  cafe.  N.B.  Tliongh  neither  the  courts  of  law,  nor  the  courts  of  equity  cart  deternirne  the 
validity  of  a  probate  adverfarlly  ;  yet,  if  it  comes  in  incidentally,  and  the  eincident  \i  admitted  by  th* 
parties,  thofe  courts  may  determine  ir,  and  bold  the  panics  bound  by  the  admi/non,  Atk.  630.  Shefc- 
£c:d  V.  tbsDuchefs  of  Buckingham. 

Are- 
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A  recital  of  a  will  iti  a  copyhold  admittance  i£  evidence  againft  i  Ld.Raym. 
any  but  the  heir.  735* 

^.  If  the  probate  or  regifter  of  a  will  be  evidence  to  prove  a  /</.  745. 
pedigree. 

According  to  Holiy  Ch.  J.,  the  regiftrar's  book  is  good  evidence  ■^'''  73i« 
to  prove  a  will  concerning  lands.  ^'  ^^&^'^^' 

Parol  evidence  is  not  admitted  to  contraditSt  the  words  of  a  ^J- 1261. 

•yjii  Lowfield  V, 

Stoneham,  Gf  Caf.  temp.  Talb,  240.     Brown  v.  Selwin. 


And  proof  of  a  will  cannot  be  made  againft  a  man  by  the  i Ld.Raym. 
Confeflion  of  his  own  witnefs,  without  the  actual  produftion  of  73°-  Pyke 
the  will  itfelf.  ^      YdXj^^' 

An  executor  may  be  fued  for  a  legacy  where  he  proves  the  will, 
though  he  does  not  live  in  that  diocefe.  Edgworthv. 

"  Smalndge. 

A  will  was  made  in  French  and  proved  in  French^  and  under  it  in  i  P.  Wms. 
the  fame  probate  the  will  was  tranflated  into  Englijhy  but  it  appeared  ^^  ^'B^'it"' 
to  be  falfely  tranflated.  It  was  objedled,  that  the  tranflation  being 
part  of  the  probate,  and  allowed  in  the  fpiritual  court,  it  muft  bind  5 
and  the  application  muft  be  to  that  court  to  corre£t  the  miftakes, 
which  until  then  muft  be  conclufive.  But  per  his  Honour,  no- 
thing but  the  original  is  part  of  the  probate  ;  neither  hath  the 
fpiritual  court  power  to  make  any  tranflation  :  and  fuppofing  the 
original  will  was  in  Latin  (as  was  formerly  very  ufual),  and  there 
(hould  be  a  plain  miftake  in  the  tranflation  of  the  Latin  into  Eng' 
lijljy  furely  the  court  would  determine  according  to  what  the  tran- 
flation ought  to  be.     And  fo  it  was  done  in  this  cafe. 

2»  Of  Nuncupative  Wills. 

**  Byjfat.  29  Car.  2.  c.  3.  §  19.  for  the  prevention  of  fraudulent 
**  pradlices,  it  is  enabled,  i.That  no  nuncupative  will  fliali  be 
**  good  where  the  eftate  thereby  bequeathed  fhall  exceed  the  va- 
*<  lue  of  thirty  pounds,  that  is  not  proved  by  the  oaths  of  three 
''^  witnefl'es,  at  the  leaft,  that  were  prefent  at  the  making  thereof, 
•*  and  bid  by  the  teftator  to  bear  witnefs  that  fuch  was  his  will, 
•*  or  to  that  effedl.  Andbyjiat.  4  Ann.  c.  16.  §  14.  it  is  declared, 
**  That  all  fuch  witnej/es  as  are  and  ought  to  be  alloxved  to  be  good 
**  nvitnejfes  upon  trial  at  laiu,  by  the  laius  and  cujlom  of  this  realniy 
•*  jhall  be  deemed  good  witnejfes  to  prove  any  nuncupative  willy  or  any 
**  thing  relating  thereto. 

"  Nor  unlefs  fuch  nuncupative  will  were  made  in  the  time  of  the 
**  laft  ficknefs  of  the  deceafed,  and  in  the  houfe  of  his,  her,  or 
**  their  habitation  or  dwelling,  or  where  he  or  ftie  has  been  re- 
**  fident  for  ten  days  or  more  next  before  the  making  of  fuch 
**  will,  except  where  fuch  perfon  was  furprifed  or  taken  fick 
<'  being  from  his  own  home,  and  died  before  he  returned  to  the 
**  place  of  his  or  her  dwelling. 

§  20.  "  That  after  fix  months  pafled  after  the  fpeaking  of  the 
'<  pretended  teftamentary  words,  no  teftimony  (hail  be  received 
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<«  to  prove  any  will  nuncupative,  except  the  faid  tefllmony,  or 
*«  the  fabftance  thereof,  were  committed  to  writing  within  fix 
«'  days  after  the  making  of  the  faid  will. 

§  21.  **  That  no  letters  teftamentary,  or  probate  of  any  nun* 
*'  cupative  will,  (hall  pafs  the  feal  of  any  court,  till  fourteen 
*'  days,  at  the  leait,  after  the  deceafe  of  the  teftator  be  fully  ex- 
*'  pired,  nor  fhall  any  nuncupative  will  be  at  any  time  received  to 
«  be  proved,  unlefs  procefs  have  firfl:  iflued  to  call  in  the  widow, 
*<  or  the  next  of  kindred  to  the  deceafed,  to  the  end  they  may 
«*  contefl  the  fame,  if  they  pleafe. 

§  2  2.    "  That   no   will  in  writing  concerning  any  goods  or 

"  chattels,  or  perfonal  eftate,  fliall  be   repealed;    nor  (hall  any 

««  claufe,  devife,  or  bequcft  therein  be  altered  or  changed  by  any 

**  words  or  will  by  word  of  mouth  only,  except  the  fame  be  in 

*'  the  life  of  the  teftator  committed  to  writing,  and  after   the 

"  writing  thereof  read  to  the  teftator,  and  allowed  by  him,  and 

<*  proved  to  be  fo  done  by  three  witnefles  at  the  lead. 

A'.  B.  itHas       §  2^.  "  Provided  that  any  foldier  in  aftual  military  fervice,  or 

been  ruled     «  jjj^y  niariucr  or  feaman  being  at  fea,  may  difpofe  of  his  move- 

tha^beiorc     "  abics,  wagcs,  and  perfonal  eitates,  as  before  the  making  of  this 

probate,  a       «    a6l." 

nuncupative 

will  is  not  pleadable  in  any  couit  agalnft  an  adminiflrator.     i  Ch.  Caf.  191.  Verhorne  v.  Brewln. 

J  Abr.  Eq.  ^.  being  ill,  defired  B.  to  make  her  will,  who  wrote  down 
Caf.  403.  only  names  and  initial  letters  to  this  effeft,  viz.  To  T/:a, 
We/I  200/.,  to  Jo.  Dev.  100/.,  to  Reb.  Cro.  50/.,  to  felf  ig/., 
and  to  feveral  other  perfons,  in  like  manner,  to  above  400/.,' 
which  being  more  than  her  eftate,  B.  made  an  alteration  in 
the  fecond  column,  by  fubtra£ling  part  of  the  fums  from  fome  of 
the  legatees,  as  fet  down  in  the  fecond  column,  and  then  told  ^. 
the  fenfe  of  the  propofed  devifes :  there  were  two  perfons  in  the 
room  that  did  not  hear  any  thing  that  pafled  between  j4.  and  B, 
but  only  heard  the  teftatrix  at  laft  pronounce,  that  all  was  well. 
B.  went  to  a  fcrivener  to  have  the  devifes  drawn  out  at  length 
and  in  form,  and  before  {he  returned  the  teftatrix  died  :  the 
judge  below  pronounced  for  this  will ;  but  upon  appeal  to  the 
delegates,  it  was  reverfed  ;  and  in  this  cafe  it  was  agreed,  that  if 
the  will  had  been  written  in  words  at  length,  fo  as  they  had  car- 
ried a  fenfe  and  meaning  in  themfelves,  it  had  been  a  good  will ; 
for  that  there  was  one  witnefs  that  wrote  it,  and  two  that  heard 
die  teftatrix  pronounce  that  it  was  well :  which  would  have  been 
intended  to  have  amounted  to  a  fecond  witnefs,  in  regard  it  ap« 
peared  on  all  hands,  by  feveral  witnefles,  that  the  teftatrix  did 
then  feriouHy  difpofe  herfelf  to  make  her  will;  and  for  that  was 
quoted  the  cafe  of  one  Peppery  where  a  peiffon  difpofed  herfelf  to 
make  her  will,  and  didated  it  to  a  perfon  who  wrote  it  down  ;  and 
another,  not  called  in  as  a  witnefs,  lay  behind  the  hangings,  out  of 
curiofity ;  and  yet  fuch  will  was  allowed  to  be  good,  being  proved 
by  ihefe  two  witnefles ;  but  they  diftinguiflied  this  cafe,  becaufe 

th« 
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the  will  was  not  fubftantive,  but  was  to  take  its  fenfe  from  tlie 
interpretation  of  the  witncfs  ;  and  fo  there  would  be  intmido  upon 
inuendoy  which  made  purely  a  nuncupative  will :  and  as  fuch,  not 
being  attefted  by  the  number  of  witneffes  appointed  by  the  ftatute 
of  frauds  and  perjuries,  the  will  and  legacies  were  void. 

Potior  Shalhnei-y  by  will  in  writing,  gave  200/.  to  the  parifli  of  1  Abr.Eq. 
St.  Cleinefji's  Danes ^  and  after,  Preio  the  reader  coming  to  pray  Caf.  404. 
with  him,  his  wife  put  him  in  mind  to  give  200/.  more  towards 
the  charges  of  building  their  church,  at  which,  though  Dr.  Shall- 
mer  was  at  firft  difturbed,  yet  after  he  faid  he  v/ould  give  it,  and 
bid  Preiv  take  notice  of  it :  and  the  next  day  he  bid  Preiv  re- 
member of  what  he  had  faid  to  him  the  day  before,  and  died  that 
day.  Within  three  or  four  days  after  the  do6lor's  wife  puts  down 
a  memorandum  in  writing  of  the  faid  laft  devife,  and  fo  did  her 
maid.  Preio  died  about  a  month  after,  and  amongft  his  papers 
was  found  a  memorandum  of  his  own  writing,  dated  three  weeks 
after  the  doctor's  death,  of  what  the  dodlor  faid  to  him  about  the 
200/.,  and  purporting  that  he  had  put  it  in  writing  the  fame  day 
it  was  fpoken  :  but  that  writing  which  was  mentioned  to  be  made 
the  fame  day  it  was  fpoken  did  not  appear,  and  thefe  three  memo- 
i-andumsdid  notexprefsly  agree.  About  a  year  after,  on  applica- 
tion by  the  pari(h  to  the  commiilioners  of  charitable  ufes,  and 
producing  thefe  memorandums  and  proof  by  Mrs.  Shallmer  and 
her  maid,  they  decreed  the  200/.  But  on  exceptions  taken  by  the 
executors,  the  decree  was  difcharged  of  the  200  /.,  and  Lord 
Chancellour  held  it  not  good,becaufe  it  was  not  proved  by  the  oath 
of  three  witnefTes ;  for  though  Mrs.  Shnllmer  and  her  maid  had 
made  proof,  yet  Preiu  was  dead  ;  and  the  ftatute  in  that  branch 
requires  not  only  three  to  be  prefenl,  but  that  the  proof  (hall  be  by 
the  oath  of  three  witnefles. 

A  daughter  depofits  180/.  in  the  hands  of  her  mother  (the  de-   U-  ihtd. 
fendant)  and  afterwards  makes  her  will  in  writing,  and  thereby  ^"'"  ■^^* 
devifes    feveral  legacies,  and  makes  her  mother  executrix,  but  jonss  v.  * 
takes  no  manner  of  notice  of  the  180/.     Afterwards,  by  word  Nabbi. 
of  mouth,  {he  defires  her  mother  to  give  the  180/.  to  the  plaintiff, 
if  llie  thought  fit,  and  then  foon  after  died  :  the  mother  proved 
the  will,  and  this  bill  was  brought  againft  her,  to  have  the  180/. 
paid.     The  mother,  by  her  anfv/er,  admits  fne  had  fuch  a  fum  in 
her  hands,  that  her  daughter  did  make  fuch  a  requeft  to  her,  but 
that  the  left  it  to  her  election,  whether  fhe  would  give  it  to  the 
plaintiff  or  not,  by  the  very  form  of  the  devife  ;  and  infifted,  that 
fhe  did  not  think  fit  to  give  it  to  the  plaintiff.  And  in  this  cafe  it  was 
agreed,  that  this  was  not  good  as  a  nuncupative  will,  being  above 
30/.,  and  not  reduced  into  writing  v/ithin   fix  days  after  the 
fpeaking,  as  the  ftatute  requires,     adiy,  That  if  the  defendant  had 
i'-ififted  on  the  ftatute  of  frauds  arid  perjuries,  the  court  could  not 
have  relieved  the  plaintiff  as  upon  a  truft :  but  in  this  cafe  the  de- 
fendant having   by  anfwer  confeffed   the  truft,  there  was  no  dan- 
ger of  perjury  from  variety  of  proof,  which  was  the  mifchief  the 
ftatute  intended  to  provide  againft  •,  and  therefore  the  court  took 
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it  to  be  ill  nature  of  a  truft,  and  decreed  for  the  plaintiff:  for  the 
defendant  exprefsly  fwore,  (he  did  not  think  fit  to  give  it  to  the 
plaintiff,  and  that  the  teftatrix  had  left  her  at  liberty.  But  this 
decree  was  againft  the  opinion  of  feveral  at  the  bar,  who  thought 
it  too  hard  on  the  ele<^ion  left  in  the  mother :  but  the  court 
principally  relied  on  the  cafe  of  Kingfman  and  King/man^  where  a 
man  devifed  away  an  ellate  of  looo  l.per  ami.  and  upwards,  from 
his  fon  and  heir  to  a  bargeman  ;  and  by  his  will  devifed  20/.  per 
atiii.  to  his  fon,  with  this  claufe,  that  if  he  behaved  himfelf  well, 
and  gave  no  trouble  or  didurbance  concerning  his  will,  that  he 
might  make  it  up  80/.  if  he  thought  fit :  and  the  court  decreed 
the  80/.  per  arm.  to  the  fon.  But  note,  the  80/.  per  aim.  in  the 
cafe  of  Kingfman  and  King/man  feems  to  have  been  decreed 
purely  upon  the  circumftances  and  hardlhips  of  the  cafe  ;  but  in 
the  prefent  cafe  there  were  no  fuch  circumllances  or  ingredients 
of  hardfhip  on  the  plaintiff;  but  quarcy  for  it  feems  to  be  a  truft 
in  the  hands  of  the  mother. 

(E)  The  Nature  and  EfFeft  of  a  Will  or  Teftament, 
and  of  a  Codicil. 

iliift.  J12.  A  Will  or  teftament  is  of  tliat  nature,  that  it  differs  much  from 

4 Rep.  61.  rx  other  a£ls  and  deeds  that  men  do  and  execute  in  their  life- 

Hembling's  ^'"^^  •  ^O'"  although  it  bc  made,  fealed,  and   publiflied  in  ever  fo 

cafe.    But  folemn  a  manner,  yet  it  has  no  life  nor  virtue  in    it  until  the 

V'^'  '*'°'  teftator's  death  :  for  it  is  a  maxim  in  law,  oinue  tejiamentiim  morte 

take  cffetl  confumiHattwt  ejiy  tS"  voluntas  ejl  ainhulntoria  nfqne  ad  extremiim  vita 

till  after  the  exititm :  it  is  therefore  refembled  until  death  to  the  interlocutory 

de^th""^  etit  ^"^"'^"^e,  and  after  death  to   the  definitive  fentence  of  a  judge  ; 

jsinchoate,  and  hence  it  is  i2\A^  Jed  legttm  fervanda  fides y  fiiprema  voUmtQS  qitcd 

though  not     mandat  jierique  juhet  parere  neceffe  ejh 

confum- 

mate,  from  the  execution  of  it  \  and  to  many  purpofcs  in  law  fliall  relate  to  the  lime  of  the  making  of 

it.     I  P.  Wais.  97.     Lord  Bindon  v.  Ear!  of  Suffolk. 

And  for  this  reafon  a  man  may  alter  or  make  void  his  will 
at  his  pleafure  ;  and  he  may  make  as  many  new  wills  and 
teftaments  as  he  pleafes,  and  there  is  no  way  to  bar  a  man  of  this 
liberty. 

And  the  latter  teftament  always  revokes  and  overthrows  the 
former :  but  otherwife  it  is  of  a  codicil,  for  a  man  may  make  as 
many  of  thefe  as  he  will,  and  make  no  teftament  at  all.  Or,  if 
he  makes  a  teftament,  he  may  afterwards  make  as  many  codicils 
as  he  will,  and  one  of  them  will  not  overthrow  the  ether;  for  in 
the  firft  cafe  they  muft  be  all  annexed  to  the  letters  of  admini- 
ftration,  and  the  adminiftrator  muft  perform  them  ;  and  in  the 
latter  cafe  they  muft  be  all  annexed  to  the  teftament,  and  the  exe* 
cutor  muft  take  care  to  perform  them. 
Shep.  Abr.  A  teftament  therefore  is  faid  to  have  three  degrees,  ift,  Ari 
Part 4. 1^9.  Inception,  which  is  the  making  of  it.  2dly,  A  progreffion,  which 
is  the  publication  of  it.  3dly,  A  coufummation,  which  is  the 
death  of  the  teftator. 
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In  grants  therefore  the  firft  is  of  the  greateft  force,  but  In  iinft.ni. 
teftameiits  the  laft  is  of  the  greateft  force.  fattfr^wlil^* 

cannot  be  found,  or  the  contents  of  it  are  unknown,  it  is  no  revocation  of  the  former.     Show.  Caf.  m 
Par.  146.     [yiJe  Infra.} 

But,  when  a  teftament  is  perfect  by  the  death  of  the  party,  It  Shep.  Abr« 
as  efFe6lually  gives  and  transfers  eftates,  and  alters  the  property  ^"^\^'^' 
of  lands  and  goods,  as  acts  executed  by  deeds  in  the  lifetime  of 
the  parties :  for  hereby  dtfcents  of  lands  are  prevented.  And  a 
man  may  make  eftates  in  fee-fimple  or  fee-tail,  for  life  or  years, 
of  lands,  tenements,  rents,  reverfions,  or  fervices,  as  effedlually 
as  by  deed  ;  and  thefe  eftates  alfo  will  be  good  without  any  livery 
of  feifin  or  attornment ;  and  hereby  alfo  rents,  and  power  to  dif- 
train  for  them,  may  be  referved,  conditions  created  and  annexed 
to  eftates  or  things  devifed. 

And  therefore  they  that  take  by  devlfes  of  land,  are  faid  to 
-  take  in  the  nature  of  purchafers. 

And  if  therefore  a  tenant  in  tail  makes  a  feoffment  to  the  ufe  Dy,  a2t.pi. 
of  himfelf  in  fee,  and  after  devifes  the  fame  land  to  his  wife  in  ^^' 
fee,  and  dies,  the  fon  is  not  remitted  though  the  father  dies  feifedj 
for  the  devife  prevents  the  defcent. 
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(F)  How  Wills  (hall  be  conftrued. 

T  Is  to  be  obferved,  that  where  the  M'ords  of  a  will  have  a  plain  2  And.  17. 

fenfe,  and  no  doubt  is  in  any  matter  within   or  without  the  p"?,'"  ^* 
words,  touching  the  matter  of  the  devife,  there  the  words  of  the 
will  fliall  always  be  taken  to  be  the  intest  of  the  devifor,  and  his 
intent  to  be  what  the  words  fay. 

That  all  the  words  of  a  will  are  to  be  carried  to  anfwer  the  2  And.  "to, 
intent  of  the  devifor;  but  this  is  to  be  underftood  in  cafes  where  *'•  ^34* 
the  intent  of  the  party  may  be  known  by  the  words  that  arc  in 
the  will. 

That  if  there  are  inconfiftent  and  contradi£^ory  words  In  a  will,  MSS.  Rep. 
fome  words  muft  be  rejected  to  make  it  fenfe.     Thus,  where  a  ^°°"fo'tle 
teftator  gave  the  intereft  of  a  fum  of  6000  /.  to  Mary  Cotnfortky  pjf.  ^^g-z. 
his  daughter,  for  her  life,  and  after  deceafe  gave  the  money  be-  in  Cane. 
tween  Charles  Comfortle  her  huft»and,  and  their  children  :  and  in  ^*c"i,"^t^* 
another  part  of  the  will  he  faid, "  and  in  cafe  there  be  no  fuch  child  n^me  of 
**  or  children,  I  give  it  to  Charles  Comfortle  and  fuch  children."  Boon  v. 
Lord  Chancellour  rejeded  thefe  latter  words,  as  they  were  abfurd  Cornforth.j 
and  contradictory. 

A.  having  a  wife  and  no  children,  made  his  v/ill,  and  faid, —  MSS.  Rep. 
left  it  fhould  pleafe  God  that  he  Ihould  not  return,  he  gave  and  F ^'^"^^  ^11 
devifed  a  real  and  perfonal  eftate,  or  to  that  effe£l.  He  returns,  has  ^j  g.  2. 
children,  and  dies,  without  altering  his  will :  the  plaintiff  being  in  Canc. 
a  legatee,  and  there  being  a  diredlion  in  the  will  for  the  fale  of  the  ^'^^^il  ^' 
real  eftate  to  pay  his  legacy;  Lord  Chancellour  was  of  opinion  557.  s.c. 
that  the  difpofition  was  merely  contingent,  and  that  no  part  of  the  by  the  name 
will  was  to  take  efFe£l  but  on  the  contingency  of  his  return ;  and  Lanoe.]"*^* 
fo  avoided  determining  the  principal  queftion,  haw  far  the  altera- 
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tlon  of  the  teftator's  circumftances  would  be  a  prefumptive  revo- 

.  cation  as  to  the  real  and  perfonal  eftate  ;  but  as  to  the  perfonalty, 

fcemed  to  rely  on  the  cafe  oi  Lug  and  Lug;  and  as  to  the  real 

eftate,  lie  faid,  that  the  ftatute  of  frauds  and  perjuries  made  a 

materia!  difference  between  that  and  the  perfonal  eftate. 

Shep.  Abr,        That  a  will  mull  have  a  favourable  interpretation,  and  as  near 

Part  JO.       jQ  j.]^g  mind  and  intent  of  the  tcftator  as  may  be,  and  yet  fo 

lupnt.       '    withal  as  his  intent  may  (land  with  the  rules  of  law,  and  not  be 

repugnant  thereunto  ;  It    being  a  rule   or  maxim  of  law,  ^iod 

ultima  vohmias  tejiatoris  perimpleiida  ejl,  fccunditm  veram  inte-itionan ; 

and  that,   Sed  legum  fervanda  fides ^  fuprerna  voluntas  quod  viandat 

"RxMz.io:,,  Jiertque  jubet  parere  tiecejp  eft.     In  deeds  the  rule  of  conftru£^ion 

Stanoini  V.     jg^  jj^af  ji^e  intention  mult  be  direOed  by  the  wonls  ;  but  in  wills, 

the  words  miift  follow  the  intent  of  the  devifur  ;  and  fuch  a  con- 

ftrutSlion  is  to  be  made  of  them,  as  to  make  ufe  of  all  the  words, 

and  not  of  part,  and  fo  as  they  may  ftand  together,  and  have  no 

contrariety  in  them. 

Shep.  Abr.        That  fuch  a  fenfe  (hall  be  made  of  a  devife,  that  it  may  be  for 

Part  II.        j]jg  i-nQfit  of  the  devifee,  and  not  to  his  prejudice. 

p.  II.  voc.  *  *      •' 

Teftanr.eiit. 

Id.  ibu.  That  general  and  doubtful  words  in  a  will  (hall  not  alter  an 

exprefs  devife  before,  nor  carry  any  thing  contrary  to  the  appa- 
rent intent. 

Id,  ibid.  -  That  the  claufes  and  fentences  of  a  will  fhall  be  feverally  tranf- 
pofed  to  ferve  the  meaning  of  it.  And  conftru<51:ion  ih^ll  be  made 
of  the  words  to  fatisfy  the  intent,  and  they  fliall  be  put. in  fuch 
order  as  that  the  intent  may  be  fulfilled. 

Id.  Ibid.  That  no  fenfe  may  be  framed  upon  the  words  of  a  will,  where? 

in  the  teftator's  meaning  cannot  be  found. 

Styles  148,       That  to  give  a  thing  to  fuch  a  perfon  to  whom  the  huv  gives  it, 

'■^9-  is  as  if  it  had  not  been  given  ;  and  fo  a  devife  of  a  man's  land  to, 

his  heirs  is  void. 

Sbep.  Abr.         That  a  conlhudion  of  a  will  mud  be  gathered  out  of  the 

p^"i'^voc.    wo^^s  of  the  will,  and  not  by  any  averment. 

Teftamcnt. 

iFieem.  That  though  a  parol  averment  (hall  not  be  admitted  to  explain 

292    Steede  ^  \^\\\    fo  as  to  cxDound  it  contrary  to  the  import  of  the  words, 

sRep  68.  y^^  when  the  words  will  bear  it,  a  parol  averment  may  be  ad- 

Ld.  chey-     micted. As,  for  inftance,  to  afcertain  the  perfon,  but  in  no 

ney's  cafe,  ^afc  to  alter  the  eftate. 

[z  t'.  Wms. 

137.  I  Vez.zjj.  I  Atk.  41T.  2  Vez.  2i6.  i  P.  Wms.  674.  aP.Wms.  3(42.  Ambl.  175, 
3  Vez.  jun.  148.  Parol  averments  are  admitted  to  aid  the  expofition  of  a  written  will,  not  only 
where  there  is  an  ambiguity  as  to  the  perfon,  or  as  to  the  fubjeft-m.Uter  devlfed,  but  alfo  where  words  of 
equivocal  import  a.e  ufed  expteiave  of  the  quantity  of  intereft,  or  extent  of  the  fubjedt-matter  of  the 
devife-  Thus,  a  teft.^rrix,  by  her  will,  gave  the  foll-wiiig  bequefls  :  "  I  give  to  M  P.  the  fum  of 
*'  5C0I  ftock  hi  long  annuilks.  I  give  to  M.  H.  the  fum  of  500  1.  fock  in  long  annuitiei  ;  I  alfo  give 
•^  unto  Mifs  /.  B.  the  fum  of  20c\.  fiock  in  long  aiinuitiei,  ;r«  intereft  thereof  to  accumulate  until Jhe  Jhall 
*{  atliiin  tiventycne,  ar.J  then  the  rtvhole  to  be  transferied  10  htr  by  my  executors.  Alfo,  I  g-ve  unto  Mifi 
*'  H.  D.  thejum  of  100  '  Jidck  in  long  cnwuities,  the  intereit  thereof  to  accumulate,  until  Jhe  attaint  twenty^ 
<'  one,  and  then  the  iubo!c  to  be  transferreU  to  i^er  ty  my  executors — And  all  the  reft  and  refidue  of  my 
<'  eitate  and  effef'ls,  both  real  and  p'.rf  inal,  whajoever  a;id  wherefoever,  I  give,  devife,  and  bequeath 
*'.  the  fame,  and  all  and  eve^y  part  thereof,  unto  my  faid  two  nephews  M.  F.  and  T.  F.,  their  heirs, 
<'  executorf,  adininiftrator:,  and  aliigns  for  i  ver."  It  turned  out  that  the  teftatrix  had  only  12c/.  a 
year  long  annuities.  And  the  qucliioii  was.  Whether  t'  ele^atce^  liiould  have  the  refpe6live  fums  given 
tp  thein  yjifed  by  fale  of  fo  much  of  the  ftpcl^  as  would  product  the  fime  j  or  whether  chey  wgre  entitled 
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under  the  will  to  annuities  of  the  fums  refpeftively  given  them,  and  confequently  to  divide  the  120/.  ■ 
year  between  them,  leaving  nothing  to  the  refiduary  legatees  ?     And  this  depended  upon  the  quellion 
Whether,  in  this  cafe,  the  court  could  let  in  averments  of  the  ftate  of  the  teftatiix's  property  at  the  time 
of  her  (leceafe  ?    Upon  the  firft  hearing  of  the  caiife.  Lord  Thurlowe  was  of  opinion,  that  parol  evidence 
could  not  be  admitted;   becaufe,  the  teftjtrix  having  ufed  words  fo  near  thofe  a  man  of  buiinefs  would 
make  ufe  of  to  difpofe  of  fo  much  f>er  annum,  the  court  were  bound  to  declare  the  legatees  entitled  to  the 
th.ngs  asdefcribed,  "viz.  annuities.     But,  on  a  rehearing  of  the  caufe,  his  lordfliip  changed  his  osinion. 
He  faid  he  (hould  have  thought  that,  had  the  will  flood  clear  of  all  other  criticifms,  although  it  were  not 
an  accurate  defcription  of  500/.  joint  intereft  in  the  annuities,  yet  it  was  a  fufficient  one  of  500  /.  flock 
in  the  long  annuities  ;  at  the  fame  time,  it  was  impoflible  not  to  obferve  that  the  expreflion   "  the  fum 
"  of  500  /."  was  going  out  of  the  way.      But  accurate  phrafes  were  not  called  for ;  and  if  the  words  were 
found  to  exprefs   the  intention  of  the  feftatrix,  that  was  fufficient,  and  if  it  liad  Hood  by  iifelf,  it  was 
fufficient  to  rtiew  what  the  words  meant  "  an  annual  fum  of  t,oo  i."     The  ciriiculty  occurring  was  this, 
that  ihe  had  been  fpeaklng  of  31  fum  of  5C0/.,  which  exprcflion,  if  ftanding  alone,  ought  not  to  be  in- 
terpreted by  any  other  context,  but  mult  take  its  luhole  complexion  from  the  word  Jiock:  but,  if  it  flood 
with  the  context  to  admit  of  any  other  conflruftion  upon  it,  he  muft  confider  what  the  teflatrix  meant 
by  the  whole  of  the  words  •'  the  fum  of  500/.    fefc."    and  the  additional  words  "  the  interefl  thereof 
•♦  to  accumulate.^'     According  to  the  natural  fenfe  of  the  words    "  fum  of  500/.  given  to  A.  at  tiventy. 
"  one,  and  the  interefl  therenf  to  accumulate,'"  he  muft  fuppofe  the  firft  fum  to  be  the  principal  fum,  and 
the  fecond  ihe  interefl  of  the  principal  fum.     It  had  been  contended  that  the  word  "Jiock'"  in  the  an- 
nuities could  not  mean  the  annuity;  becaufe  it  would  extend  to  the  3  per  cents.,  which  were  annuities, 
but  there  the  flock  was  denominative  of  the  capital  fums  ;  otherwife  as  to  the  long  annuities,  they  were 
denominated  fo  by  the  annuity  ;  and  the  circumflance  of  their  being  both  annuities  made  it  very  proba- 
ble, that  if  a  perfon  w;re  to  fpeak  of  it  as  a  grofs  fum,  he  would  fpeak  of  the  flock,  and  not  of  the 
annuity  merely.      So  far  praftice  might  warrant,  that  if  the  words  had  ended  with  annuities,  without 
fpeaking  of  inrereft,  there  would  ha7e  been  no  neceflity  for  evidence  to  "have  controuleH  them  :   but  the 
f&cond  part  of  the  fentence,  "  and  the  interefl  thereof  to  accumulate,"  raifed  a  doubt  whether  Ad  meant 
e/utn  as  producing  interefl,  or  the  flock  itfeif.      The  term  interefl  was  not  a  proper  phrafe,  but  this  was 
not  a  grolFer  inaccuracy  than  chole  in  the  reft  of  the  will :   the  word  transferred  had  been  relied  on  as  a 
technical  phrafe,  but  it  weighed  nothing,  becaufe  the  thing  to  be  bequeathed  was  not  the  flock,  but 
the  produce  of  the  flock  together  with  the  flock  itfeif.     The  interefl,  which  was  the  growing  produce 
cf  the  legacy  flie  mi^ant  to  give,  was  to  be  laid  out  in  order  to  accumulate,  flie  muft  have  meant  by  the 
word  annuity   fomething.     There  was  no  doubt  if  the  word  Jiock  had  been  left  out,  but  the  meaning 
would  be  that  the  fum  of  500  /.  loas  to  be  dijpojed  of  in  long  annuities,  and  to  make  a  produce,  and  that 
produce  to  accumulate  until  the  legatee  fliould  attain  twenty-one.     This  being  the  doubtful  intertjieta- 
Oon  upon  the  face  of  the  will,  the  queftion  arofe,  Whether  the  flate  of  the  teflatrix's  fortune  was  not 
applicable  to  the  conftrudlion  of  the  will .''     It  appeared  by  fome  other  parts  of  the  will,  that  flie  was 
extremely  anxious  to  make  an  ample  provifion  for  the  family  of  the  Fonereuus;  confidering  then  the 
iituation  of  her  fortune,  it  was  perfe£lly  inconfiflent  to  fay,  that  flie  could  mean  to  give  ten  times  more 
than  Jke  loas  worth  in  legacies.     His  Ibrdlhip's  opinion  therefore  was,  that  the  judgment  muft   be  re, 
verfed,  and  that  he  could  let  in  the  evidence  of  the  value  of  the  eftate,  not  ro  controul  the  bequcjls  which 
the  teflatrix  had  made  in  words  themfelves  diftindV,  nor  to  QQn.Croul  a  bequefl  which  fhe  had  made  of 
a  fubjedl  which  fhe  had  accurately  defcribed  ;  but,  becaufe  4h«  words /he  had  ufed  in  the  defcription 
were,  upon  the  whole  of  the  context,   uncertain  ivhethcr  Jhe  intended  it  as  the  interefl  of  th:  groj's  fum  to 
4>ccumuJate,  or  500/.  per  annum.     'I'he  peculiarity  of  this  will  furnilhed  fufHcient  doubt  to  warrant  the 
admiilion  of  collateral  evidence  to  explain  it,  and,  if  fo,  the  flatement  of  the  teflatrix's  fortune,  waj 
applicable  to  the  purpofe  of  fuch  an  explanation.     Fonereau  ».  Pointz,  1  Br.  Ch.  Rep.  4.72.  J 

That  one  part  of  a  will  (hall  be  exponifJed  by  another :  as  z  Frecm. 
where  a  man  leaves  an  eftate  to  another  and  his  heirs,  and  after-  *^7' 
wards  mentions  to  have  given  him  an  eftate-tail ;  heirs  (hall  be  po^ham!  ^* 
token  to  mean  heirs  of  the  body,  and  the  devifee  fhall  take  only 
an  eftate-tail. 

(G)  How  Wills  may  be  avoided. 

\J^  ILLS  may  be  avoided  either  by  a£l  of  the  party  himfelfa 
^     as  by  revocation ;  or  by  legal  fentence  after  the  death  of  the 
teftator,  as  Iqx  frauds  &c.     Therefore  we  will  confider, 

1 .  What  {hall  be  deemed  a  Revocation  of  a  Will. 

By  the  29  Car.  2.  c.  3.  it  is  enabled,   **  That  no  devife  in  writ- 
**  ing  of  lands,  tenements,  or  hereditaments^  or  any  claufe  there- 

Z  4  «  of. 
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**  of,  fhall  be  revocable,  otherwife  than  by  feme  other  will  or  codicil 

*•  in  writing,  or  other  writing  declaring  the  fame,  or  by  burning, 

*'  cancelling,  tearing,  or  obliterating  the  fame  by  the  teftator  him- 

♦*  felf,  or  in  his  prefence  and  by  his  diredlions  and  confent,  but 

•'  {hall  continue,  ^c.  unlefs  altered  by  feme  other  will  or  codicil  in 

*'  writing,  or  other  writing  of  the  devifor,  figned  in  the  prefence  of 

*'  three  or  more  credible  witnefles  declaring  the  fame."  And  by  the 

fame  aft,  "  no  will  in  writing  concerning  perfonal  eltates  (hall  be 

*'  repealed,  nor  any  claufe  or  bequeft  therein  altered  by  words,  or 

*'  will  by  word  of  mouth  only,  except  the  fame  be,  in  the  life  of 

"  the  teftator,  committed  to  writing,  and  read  to  and  allowed  by 

**  him,  and  proved  to  be  done  by  three  witnefles." 

Haym.  334.       But,  where  a  man,  by  will  in  writing,  devifed  the  refidue  of 

his  perfonal  eftate  to  his  wife,  and  after,  fhe  dying,  he,  by  a 

nuncupative  codicil,  bequeathed  to  J.  S.   all  that  he  had  given 

to  his  wife,  it  was  refolved  good ;  for,  by  the  death  of  the  wife, 

the  devife  of  the  rtfidue  was  totally  void  ;  and  the  codicil  was 

no  alteration  of  the  former  will,  but  a  new  will  for  the  refidue. 

£  Abr.  Eq.         Revocations  by  the  aiSl  of  the  party  are  either  exprefs,  as  where 

Caf.  769.      ti^e  devifor  exprefsly  declares  his  mind,  that  his  will  fliould  be  re-j 

Temple-*      voiced  *,  or  implied,  as  where  the  eftate  pr  thing  devifed  is  altered 

man's  cafe,    after  making  of  the  will. 

Mich.  ^        t 

4  Anne,  in  C.  B.  N.  B.  Where  the  fpiritual  court  fet  afide  a  will  as  revoked  by  the  teftator,  their  fen- 
tence  extends  only  to  the  perfonal  eftate,  and  does  not  revoke  a  devife  of  the  real  eftate.  3  P,  Wins.  1 66. 
Sir  Samuel  Marwood  v.  Turner, 

MSS.Rep.        Per  Hardiviche,  Lord  Chancellour — The  general  principle  is, 
Sparrow  v.    fi^^t  at  the  time  of  the  devife,  the    devifor    muft   have  a  dif- 
J^cIuk!'^'    pofing  capacity,  and  an  eftate  in  the  land  devifed  ;  and  the  eftate 
Pafc.    *        muft  remain   in  the  fame  plight  and  condition  until  his  death : 
a?  G.2.       fo^  ^\yQ  ig^ft  alteration  by  any  act  of  his  makes  it  a  different  eftate, 
andAmbL"  ^^^  ftiews  a  different  intention,  and  therefore  is  an  aftual  revo- 
s,24.  s.  c.     cation.     Thus,  if  one  feifed  in  fee  devifes,  then  enfeoffs  another 
Vldezy^z.  to  the  ufe  of  himfelf  in  fee,  though  it  is  the  old  ufe  that  remains, 
jun.432-3.j  ^^^  .^  .^  ^  revocation,  though  it  is  his  on  the  feoff"nient,     So  of 
a  bargain  and   fale  witliout  enrolment.     So,  if  a  man,  thinking 
himfelf  tenant  in  fee,  devifes,  and  then,  apprehending  himfelf  to 
be  only  tenant  in  tail,  fuffers  a  recovery  with  intent  to  confirm 
his  will,  it  is  a  revocation.     As  to  mortgages,  they  are  exceptions 
put  of  the  rule.     At  law  a  mortgage  for  years,  apd  in  equity  a 
mortgage  in  fee,  are  revocations  pro  ianto  only ;  and  the  reafoii 
is,  that  a  mortgage  is  only  a  fecurity  ;  and  though  it  be  a  convey- 
ance of  a  real  cftatp,  yet  in  this  courc  it  is  a  chattel  intereft  only, 
and  goes  to  the  executor,  and  it  gives  no  dower.    In  the  cafe  where- 
in thefe  leading  principles  were  eftabliftied,  after  the  teftator  |iad 
devifed  all  his  m.mors,  lands,  tenements,  and  hereditaments,  he  ^y 
a  deed  conveyed  an  advowfon  which  he  was  feifed  of  at  the  time 
of  making  his  will,   to  and  to  the  ufe  of  truftees  and  their  heirs, 
in  truft  to  prefent  the  church  when  void  to  a  particular  perfon, 
if  qualified,  on  the  terms  prefcribed  therein  ;  and  if  fuch  perfon 
ftiould  be  incapable,  then  to  prefent  fuch  clerk  as  A,  ftiould  no- 
minate I 
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minate ;  and  In  default  of  nomination  by  him,  as  the  truftees 
fhould  think  fit.  The  perfon  intended  was  prefented  ;  and  on  a 
bill  brought  by  the  heir  at  law  of  the  teftator,  to  have  a  legal 
conveyance  of  the  refidue  of  the  advowfon ;  the  queftion  was. 
Whether  this  deed,  being  only  a  truft  for  a  particular  purpofe,  as 
it  was  alleged,  was  a  total  or  partial  revocation  ?  It  was  determined 
by  Lord  Chancellour,  after  arguing  as  above,  that  it  was  a  total 
revocation  ;  it  being  a  grant  of  the  legal  intereft  ;  ■  and  the  trufh 
was  a  real  and  beneficial  intereft  given  by  it  to  the  truftees,  that 
of  nominating  themfelves  in  default  of  A.'s  nominating  :  and  he 
decreed  a  conveyance  to  be  made  according  to  the  prayer  of  the 
bill. 

y,  S.  feifed  of  a   leafe  for  lives,  devlfes  It ;    and  afterwards  3  P.  \Vms. 
y.  S.  furrenders  the  old  leafe,  and  takes  a  new  one  to  him  and  his  ^^^'  ^7°- 
heirs  for  three  lives.     Decreed  by  Lord  Chanc.  Kif?g,  that  this  re-  Tarner°'*  ^'' 
jaewal  of  the  leafe  was  a  revocation  of  the  will  as  to  his  particular.  For  by  the 

fvrrender  of 
the  old  leafe,  J.  S,  the  teftator  had  put  all  out  of  him,  had  diverted  himfelf  of  the  whole  intetell  fo 
that  there  being  nothing  left  for  the  devii'e  to  wo;k  upon,  the  will  mud  fall  j  and  the  new  purchafe  being 
of  a  freehold  defcendible,  could  not  pafs  by  a  will  made  before fuch  purchafe.     Ji>.  lyi. 

So,  where  a  teftator  devifed  by  hjs  will  a  leafehold  eftate  under  Mss.  Rep. 
JMagdalen  Collegey  Oxon,  and  after  the  making  of  his  will  renewed  ^JrTho. 
his  leafe  by  furrendering  the  old  one,  and  making  a  new  leafe ;  it  ^m^^' 
was  determined  by  Lord  Chancellour,  that  this  was  a  revocation  Can.  Trin. 
of  his  will.     And  though  the  teftator,  after  the  renewal,  looking  ^743- 
among  his  papers,  had  faid  "  this  is  my  will/'  that  was  held  to  be  and^^ V^^* 
no  republication.  418.  s.  c! 

Note;  in  this 
cafe  there  were  two  leafes,  and  as  to  the  difpofition  of  one  of  them  the  Chancellour  held,  that  the  will 
remained  valid,  becaufe  the  leafe  was  incomplete  at  the  teftator's  death,  for  although  he  had  furrendered 
and  accepted  a  new  leafe,  yet  it  was  not  fealed  with  the  college  feal,  till  after  his  deach.J 

[A  teftatrix  devifed  all  her  lands,  tenements,  and  hereditaments  Rudftone  v. 
at  TV.  in  Torkjhire^  and  all  her  tithes  and  ecclefiaftical  dues  out  -^"^erfoji, 
of  W.  aforefaid,  or  any  other  town  or  places  near  the  fame.  At  ^  "'*'  ' 
the  time  of  making  the  will,  ftie  was  pofTefled  of  a  leafe  of  thefe 
tithes  under  the  archbifliop  of  York.  After  making  the  will  (he 
furrendered  this  leafe,  and  took  a  new  one,  of  which  ftie  was  pof- 
fefled  at  the  time  of  her  death.  The  queftion  was.  Whether  the 
renewal  was  a  revocation  of  the  will?  And  the  court  held,  that 
it  was ;  for  there  is  no  real  diftin£l:ion  between  the  words  all  my 
tithes  at  W.  and  the  w^ords  all  my  leafe  or  interejl  in  my  leafe  at  W.; 
becaufe  both  muft  refer  to  the  intereft  (he  had  at  the  time  of 
making  the  will.  Then  that  intereft  did  not  remain  at  the  death 
of  the  teftatrix;  for,  by  the  furrender,  flie  fo  far  altered  her  inte- 
reft, that  what  were  her  tithes  under  the  leafe  at  making  the  will, 
could  not  be  confidered,  under  the  foot  of  this  claufe,  as  being  the 
fame  at  the  time  of  her  death;  but  fhe  acquired  a  new  eftate  in 
them,  to  commence  at  and  run  out  to  a  different  period  of  time. 
It  muft  then  be  confidered,  that  the  teftatrix  acquired  a  new  in- 
tereft fubfequent  to  the  will,  and,  confequently,  fuch  an  intereft  as 
V^ould  not  pafs  by  the  words  ufed. 

AgaiDj 


34^ 

Medcrafr, 
I  Br.  Ch. 
Rep.  z6l. 


Powell  on 
Dewif.  589. 
yiJe  Bunter 
and  Cooke, 
Silk.  237. 
1  F.  Wms. 

575- 


»  Atk.  599. 
3  Atk,  177. 


Sterling  v. 

L)di3rd, 
3  Aik.  199. 


C»rte  T. 

Carte, 

3  Atk.  174 
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Again,  S.  by  his  will,  among  other  devifes,  gave  and  devifed 
unto  B.  the  perpetual  advoiu/on  and  difpofol  of  the  living  or  reElory  of 
W.  for  ever^  together  with  the  tihes  of  all  forts  thereof  The  rec- 
tory of  W.  was  held  by  the  teftator  by  leafe  from  Nenv  College^ 
Oxford,  for  the  term  of  ten  years.  After  the  will  made,  the  tef- 
tator  furrendered  up  that  leafe,  and  took  a  new  leafe  from  the  col- 
lege for  ten  years  more,  and  was  poflefTed  of  the  re£lory,  by  vir- 
tue of  that  leafe,  at  the  time  of  his  deceafe.  And  the  queftion 
was.  Whether  the  devife  of  the  advowfon  was  revoked  by  the 
furrender  and  renewal."*  And  it  was  held,  that  the  furrender  and 
renewal  were  a  revocation. 

It  is  neceflary  here  to  obfcrve,  on  thefe  cafes  of  revocations  of 
wills  refpe£l:ing  leafes  by  fubfequent  furrender  and  renewal  of  the 
leafe,  that  they  turn  merely  on  the  penning  of  the  will,  viz.  whe- 
ther the  words  are  fufficient  to  pafs  the  fubfequent  renewed  inte- 
reft,  and  not  on  any  inability  in  point  of  law  to  give  by  will  an 
after-taken  leafe ;  and  therefore,  if  fuch  leafe  be  difpofedof  by  will 
by  a  proper  form  of  words,  it  will  pafs  notwithftanding  any  fubfe- 
quent renewal.  As,  if  a  teftator  give  "  all  his  eftate,  right,  and  inte- 
"  reft  he  (hall  have  to  come  in  fuch  leafe  at  the  time  of  his  death:'* 
fuch  right  of  renewal  will  pafs  by  a  general  devife  of  the  refidue ; 
or  by  a  devife  of  the  leafe  together  with  aright  of  renewal.  And  in 
the  latter  cafe,  if  the  devifor  do  nothing,  the  expiration  of  the 
old  term  will  not  bar  the  devifeej  becaufe  the  devife  carries  the 
right  of  renewal  as  well  as  the  leafe  itfelf. 

Upon  this  principle  Lord  Hardiuicke  held,  in  the  cafe  of  Ster^ 
ling  V.  Lydiardy  that  where  the  teftator  clearly  meant  to  difpofe  of 
his  whole  perfonal  eftate,  a  renewal  of  a  leafe,  after  the  will  made, 
was  no  revocation  of  it.  In  the  cafe  alluded  to,  the  teftator  de- 
vifed in  the  following  manner,  Wz.  "  As  to  all  and fngular  my 
**  leafehold  ejlaie^  goods,  chattels,  and  perfonal  eflate  whatfoever,  I 
**  give  the  fame  to  my  daughter  A."  and  if  flie  died  without 
iffue  living,  then  lie  limited  it  over  in  the  fame  manner  to  B.  In 
the  refiduary  claufe  the  teftator  repeated  the  words  '♦  all  and  fin- 
**  gtdar^  Sec"  After  making  this  will,  he  renewed  a  leafe  %viti 
the  dean  and  chapter  of  Windfor.  And  on  the  queftion.  Whether 
this  renewal  was  a  revocation  of  the  will  as  to  the  leafe  ?  Lord 
Hardivicke  faid,  there  was  no  doubt  but  the  leafehold  eftate  paffed 
by  the  will.  The  leafe  here  was  not  a  fpecifick  legacy.  It  was 
nothing  like  it.  The  claufe  was  only  an  enumeration  of  the  fe- 
veral  particulars  of  the  teftator's  perfonal  eftate,  but  the  devife 
was  general  of  the  whole. 

Again,  C,  in  right  of  a  prebend,  in  17 14,  demifed  certain 
eftates  by  indenture  to  one  of  his  children  for  twenty-one 
years,  and  afterwards  a  furrender  was  yearly  made  thereof,  and  a 
new  leafe  granted  by  C.  The  leflee  always  executed  a  declara- 
tion of  truft,  declaring  that  his  or  her  name  was  made  ufe  of  in 
fuch  leafe,  in  truft  for  the  father  for  fo  many  years  as  he  fhould 
live  of  the  term,  and  then  for  fuch  perfon  or  perfons  as  he  fhould 
by  deed  or  will  appoint;  and  in  defaulc  thereof,  to  and  among  his 
children  equally.     I^i  y«"?^^0'^735>  ^'  J^^de  his  will,  and,  after 

giving 
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giving  feveral  legacies,  bequeathed  to  his  fon  T.  all  the  rejl  of  hh 
goods,  chattels,  attd  ejlate,  ivhsther  real  or  perfonal,  in  pojfejfton  and 
reverfioji,  and  made  hiin  executor.  And  then  came  this  fapple-* 
mental  claufe;  "  Item,  It  is  my  mind  and  will,  that  T.  {hall  have 
**  the  difpofal  of  the  leafe  of  my  prebend  of  made 

**  to  my  daughter  5.,  and  that  he  (hall  receive  to  himfelf  all  the 
"  P^ofit^  and  advantages  arifmg  from  it."  Afterwards,  in  Augujl 
1739,  a  furrender  and  new  leafe  v/as  made  to  S.,  and  a  declara- 
tion of  truft  delivered  as  before-mentioned.  Then  C.  died ;  and 
Lord  Hardiviche,  upon  that  part  of  the  cafe  which  related  to  the 
operation  and  extent  of  the  words  in  the  will,  faid  that  the 
queftion  was,  Whether  the  benefit  of  the  renewed  leafe  in  1739 
pafled  to  T.  by  the  will  of  1735?  which  depended  upon  the 
queltion.  Whether  the  will  of  1735  was  fufficient  to  pafs  not  only 
the  truft  of  the  leafe  then  in  being,  but  alfo  the  benefit  of  the 
fubfequent  renewals?  And  he  took  the  conftru^lion  of  this 
claufe  in  as  extenfive  a  manner,  as  if  the  teftator  had  particularly 
recited  and  repeated  the  leafe  and  declaration  of  truft,  and  givea 
it  to  his  fon;  the  efFeft  of  which  would  have  been  to  have  given 
him  the  whole  truft,  not  the  truft  of  the  then  exifting  term  only, 
but  alfo  all  the  renewals;  and  therefore  extended  to  all  future 
leafes  as  well  as  thofe  in  being.  The  word  advantages  was  un- 
doubtedly fufficient  to  take  in  all  the  advantages  and  benefits  be- 
longing to  the  truft.  It  comprized  not  only  the  profits  but  the 
renewals,  which  were  conftquential.  The  words  of  the  will  were 
very  fufficient  to  pafs  not  only  the  truft  and  beneficial  intereft; 
then  fubfifting,  but  alfo  the  renewed  leafe.] 

If  the  latter  part  of  a  will  is  inconfiftent  with  the  former  part  Fitzgibbons, 
of  it,  it  fuperfedes  and  revokes  it.     Fer  Reynolds,  C.  B.,  and  Co-  '^5- 
mytis  and  Thompfon,  Barons,  in  Scacc,  General  v. 

Governor  and  Company  of  Chelfea  Water-works. 

It  was  agreed  to  be  the  conftant  rule  of  this  court,  that  where  2  Free.  Rep. 
i  legacy  was  given  to   a  child,  who  aftci'ward  upon  marriage,  or  ^^^  J^^°'^ 
otherwife,  had  the  like  or  greater  fum,   it  ffiould  be  intended  in  [por  cafes 
fatisfadlion  of  the  legacy,    unlefs  the  teftator  fhould   declare  his  onthis  point 
intent  to  be   otherwife;  and  it  was  faid,  the  words  of  ratifying  'p=^°'-4-. 
and  confirming  dp  not  alter  the  cafe,  though  they  amount  to  a  (0).] 
new  publication,  being  only  words  of  form,  and  declaring  no- 
thing of  the  teftator's  intent  in  this  matter.     Thus — 

Defendant's  teftator  by  his  will  gave  his  four  daughters  60c/.  id.  ibid» 
a-piece,  and  afterv/ard  married  his  eldeft  daughter  to  the  plaintiff, 
and  gave  her  700/.  portion;  after  that  he  makes  a  codicil,  and 
gives  100/.  a-piece  to  his  unmarried  daughters,  and  thereby  rati- 
fies and  confirms  his  will,  and  dies^  Plaintiffpreferred  his  bill  for 
the  legacy  of  600/.  given  to  his  wife  by  the  faid  will.  And  his 
Honour  held,  that  the  portion  given  by  the  teftator  in  his  lifetime 
Ihould  be  intended  in   atisfaclion  of  the  legacy. 

J.  S    had  four  daughters,  A.,  B.,  C,  and  D.,  and  by  his  will  Prec.  In 
devifed  to  J.  1000/.,  and  by  the  fame  v/ill  devifed  to  them  1500/.  ^aTd  v^^^* 
a-piece  for  th<;ir  portions;  which  laft  fumsof  1500/.  were  to  be  Laat. 

raifed 
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raifed  out  of  a  real  eftate  devifed  by  his  will  for  that  purpofe. 
A.  marries  in  J.  S.'s  lifetime;  and  J  S.  gave  her  4000/.  portion. 
And  per  Lord  K.  IFrighi,  this  4000/.  portion  niuft  be  taken  to  be 
a  fatisfa£lion  of  the  1500/.  given  y^.  by  the  will  for  her  portion; 
and  a  revocation  of  the  will  pro  tanto :  but  as  to  the  1000/.  that 
being  a  general  legacy,   A.    mud  have  it,  notwithftanding  the 
400<^.  given  her  for  her  portion. 
Vin.  Abr.         J.  S.  devifed  lands  In  5.  to  A.  his  fon  for  ninety-nine  years,  de- 
tit.  Devjfe     terminable  upon  three  lives,  and  by  his  will  charges  the  faid  lands 
pi.  16.*        ^'^^  ^"  annuity  of  40/.  per  atitimn  to  his  daughter  M.^  and  af- 
Parker  v.      tctward  devifes  the  fame  lands  for  ninety-nine  years,  determin- 
Lamb.  ^big   upon  three   other  lives,  referving  50/.  a-year  rent ;   this  is, 

during  the  contijiuance  of  the  leafe,  a  revocation;  but  it  is  no  re- 
vocation as  to  the  40/.  per  anmim  annuity,  there  being  rent  enough 
referved  to  fatisfy  that. 
Prec.  in  J.  S.  by  will  [inter  alia)  devifes  to  B.  his  younger  fon  750/., 

Chan.  263.    and  afterwards  buys  him  a  cornet  of  horfe's  commilRon,  and  paid 
Hoikins. *'    ^50^'  for  itj  ^"fi  it  was  proved  he  intended  this  650/.  (hould  be 
difcounted  out  of  his  legacy,  and  that  he  would  flrike   fo  much 
out  of  the  will,  as  foon  as  the  accounts  came  to  London  to  him, 
but  died  before  they  came,  without  altering  his  will.     Decreed, 
that   the   money  paid  for  his  commiflion  fliall  go  in  diminution 
of  the  legacy,  and  be  taken  in  payment  and  fatisfa£lion  for  fo 
much, 
Vin.  Abr.         If  a  man  devifes  lands,  and  afterward  mortgages  the   fame  for 
tit.  Deviie     years,  and  then  levies  a  fine  fur  conufance  de  droit  come  ceo,  and  not  a 
'   ''  ^  ■     '  fine  fur  concejfit;  this  will  be  a  revocation  :  but,  if  there  had  been 

a  fine yJ^r  cancejfity  it  had  revoked  only  pro  tanto. 
Prec.  in  -^-  by  will  gave  his  children  feveral  legacies,  and  to  his  eldeft 

Chan.  29S.  fon  000c  /.  Afterward  he  gave  him  400/.  to  go  to  Italy,  and 
^"'^  ^"  being  a  merchant,  enters  on  the  debtor-fide  of  his  book,  %Iy  fon 
His  Honour  debtor  400 /.  Then  by  a  codicil,  having  taken  an  account  of  the 
mentioned  eftate,  and  finding  it  would  not  anfwer  all  the  legacies,  he  re- 
LordVuern-  ti^^^c^ies  400  /.  out  of  cach  of  the  younger  children's  legacies, 
fey,  who  without  taking  any  notice  of  the  eldeit  fon,  or  his  400/.  His  Ho- 
marrled  a      nour  decreed  the  whole  2000/.  to  the  eldeil  fon. 

daughter  of 

Sir  John  Banks,  with  wliom  he  had  a  confiderable  fortune  in  land.  Afterward  Sir  yolin  builds  a  houfe 
upon  the  land,  and  being  a  merchant,  makes  an  entry,  Lord  Guernfey  debtor  fo  much,  for  building  the 
houfe  J  and  then  makes  his  will,  and  devifts  the  refidue  of  his  eftate  to  his  two  daughters :  and  yet  i( 
washeld,  that  this  houfe  ftiould  fail  into  the  lump  of  the  fortune  given  to  Lady  Guernfey.     Ibiel. 

I  Abr.  Eq.  A  man  makes  his  will  duly  executed  and  attefted  according  to 
Caf.  407.  jj^g  ftatute  of  frauds  and  perjuries,  and  at  the  fame  time,  in  like 
manner,  executes  a  duplicate  thereof.  Some  time  after,  the  tef- 
tator,  having  a  mind  to  change  one  of  his  truftees,  orders  his 
will  to  be  written  over  again,  without  any  variation  whatfoever 
from  the  firft,  fave  only  in  the  name  of  that  truftee  ;  and  when 
*'  it  was  fo  written  over,  he  executes  it  in  the  prefence  of  three 
witnefles,  and  the  three  wltnefles  fubfcrlbed  their  names,  but  not 
in  his  prefence :  after  this  the  teftator  cancels  the  duplicate,  by 
tearing  off  the  feal,  and  then  dies*   And  the  queltion  was,  Whe- 

7  the? 


ther  this  fecond  will,  not  being  good,  as  a  will  to  pafs  lands, 
ihould  yet  be  a  revocation  of  the  firft  ;  and  if  it  fliould  not,  whe- 
ther the  cancelling  the  other  (hould  be  a  revocation  thereof 
within  the  ftatute  of  frauds  and  perjuries  ?  And  it  was  decreed, 
that  neither  the  making  of  the  fecond  nor  the  cancelling  of  the 
firft  was  a  revocation  thereof;  though  in  the  fecond  there  was  an 
exprefs  claufe,  that  he  did  thereby  revoke  all  foi-mer  and  other 
wills.  Wherein  my  Lord  Chancellour  took  this  diftindlion,  that 
the  fecond  was  not  intended  barely  a  revocation  of  the  firft,  fo 
as  to  fignify  his  intention  of  dying  inteftate,  or  without  any  will  ; 
but  it  was  intended  as  an  effe£lual  will  to  pafs  the  lands  to  the 
perfons,  and  in  the  manner  thereby  devifed  :  and  therefore  if  it 
was  not  good  as  a  will  to  that  purpofe,  it  was  no  revocation  of  the 
firft,  but  as  it  was  fuppofed  to  be  valid  as  a  will  for  paffing  the 
lands  by  the  fecond  :  and  if  a  man  by  his  will  devifes  lands  to  A.^ 
and  after  makes  a  fecond  will,  and  thereby  devifes  the  fame  lands 
to  -B.,  if  this  fecond  will  be  not  good  as  a  will  to  pafs  the  lands  to 
B.,  it  fliall  be  no  revocation  of  the  devife  in  the  firft  to  A.  \  for  it 
is  plain  A.  was  to  lofe  only  what  B.  was  to  gain  ;  and  if  B.  gains 
nothing  by  the  fecond,  A.  ftiall  lofe  nothing  that  was  given  him 
by  the  firft.  But,  if  a  man  executes  a  fecond  will,  which  appears 
to  have  no  other  intention  than  to  revoke  the  firft,  and  to  die  in- 
teftate, though  this  fecond  be  not  in  all  circumftances  duly  exe- 
cuted as  a  will  whereby  to  pafs  lands,  yet  it  will  operate  as  a  re- 
vocation of  the  firft.  And  as  to  the  cancelling  or  tearing  of  the 
firft  will,  that  is  no  revocation  of  it  in  this  cafe,  becaufe  that  was 
no  felf-fubfifting  independent  a£t,  but  done  to  accompany,  or  in  a 
way  of  affirmation  of  the  fecond  :  it  was  done  from  an  opinion, 
that  the  fecond  had  effectually  revoked  the  firft,  and  therefore  he 
tears  the  firft  as  of  no  ufe :  but  the  firft  was  not  efi^eClually  re- 
voked by  the  fecond  :  and  the  a6t  of  tearing  the  firft  will  not  de- 
ftroy  it  neither:  for  though  a  man  may,  by  the  ftatute  of  frauds, 
as  eff'eftually  deftroy  his  will,  by  tearing  or  cancelling  it,  as  by 
making  a  fecond  ;  yet  if  he  does  make  a  fecond,  and  intends  that 
as  a  revocation  of  the  firft,  if  it  be  infufficient  for  that  purpofe, 
as  in  the  principal  cafe,  the  tearing  and  cancelling  being  only  ia 
confequence  of  his  opinion,  that  he  made  a  good  fecond  will,  it 
(hall  not  deftroy  the  firft ;  but  it  ought  to  be  fet  up  again  in 
equity. 

But  if  a  man  cancels  or  revokes  either  the  duplicate  or  original  aVern.742^^ 
will,  there  is  an  eff^e£tual  avoiding  of  both,  they  being  both  but  ^"'°"*v» 
one  will,  and  therefore  muft  ft  and  or  fall  together.  Tyrer. 

[Ateftator,  (who  had  for  two  months  together  frequently  de-  Bibb  v. 
Glared  himfelf  difcontented  With  his  will,)  being  one  day  in  bed  '^^°^^^* 
near  the  fire,  ordered  M.  ?F.,  who  attended  him,  to  fetch  his  will,  Joa^J.^^^' 
which  ftie  did,  and  delivered  it  to  him,  it  being  then  whole,  only 
fomewhat  erafed.     He  opened  it,  looked  at  it,  then  gave  it  fome- 
thing  of  a  rip  with  his  hands,  and  fo  tore  it  as  almoft  to  tear  a  bit 
off^,  then  rumpled  it  together,  and  threw  it  on  the  fire,  but  it  fell 
ofi^.     It  muft  foon  have  been  burnt,  had  not  M.  W.  taken  it  up, 
which  (he  did,  and  put  it  in  her  pocket.    The  teftator  did  not  fee 

her 
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her  take   it  up,   but   feemed  to  have  fome  fufpicion  of  it,  as  htf 
afked  her  what  (he  was  at;  to  which  (he  made  Httle  or  no  anfwer. 
The  teftator  at  feveral  times  afterwards  faid,   that  was  not  and 
fliould  not  be  his  will,  and  bid  herdeftroy  it.  She  faid  at  firft,  *'  So 
1  will,  when  you  have  made  another;"  but  afterwards,   upon  his 
repeated  inquiries,  flic  told  him  that  (he  had  dcflroyed  it,  though 
in  fa6l  it   was  never  deftroyed ;  that  (he  believed  he  imagined  it 
was    deftroyed.     She  alked  him    v/ho  his  eftate  would  go  to 
when  the  will  was  burnt?  he  anfwered,  to  his  fifttr  and  her  chil- 
dren.    He  afterwards  told  a  perfon  that  he  had  deftroyed  his  will, 
and  (hould  make  no  other  until  he  had  feen  his  brother  J.  M., 
and  defired  the    perfon  would   tell  his  brother  fo,  and  that    he 
wanted   to  fee  him.     He  afterwards  wrote  to  his  brother,   fay- 
ing,    *'  I    have    deftroyed    my    will   which  I  made;  for,    upon 
•*  ferious    confideration,    I    was  not  eafy    in  my    mind    about 
»  «*  that  will;"  and   defired  him  to   come  down,   faying.    **  If  I 
**  die  inteftate,  it  will  caufe  uneafmefs."     The  teftator,  however, 
died  without  making  another  will.     The  jury,  with  the  concur- 
rence of  the  judge,  thought  this  a  fufhcient  revocation  of  the  will; 
and  fo  it  was  held  to  be  by  Lord  Chief  Juftice  De  Grey  and  the 
whole  court,  on  a  motion  for  a  new  trial  and  the  rule  difcharged  : 
the  Chief  Juftice  obferving,  that  this  cafe  fell  within  two  of  the 
fpecifick  adls  defcribed  by  the  ftatute  of  frauds;  it  was  both  a 
burning  and  a  tearing:  and  that  throwing  it  on  the  fire,  with  an 
intent  to  burn,  though  it  was  only  very  flightly  finged  and  fell  off, 
was  fufficient  within  the  ftatute.] 
jAtr.  Eq,         A  man  makes  his  will  in  writing,  and  thereby  dcvifes  all  his 
Caf.  409.      yegi  and  perfonal  eftate  to  his  wife,  her  heirs  and  executors,  in 
Hyde.  ^'       tx\x^  to  pay  his  debts  and  legacies  ;  and  then  devifes  feveral  lega- 
3Chan.Rep.  cies  to  his  children,  and  other  perfons,  and  concludes,  **  In  witnefs 
155.  s.  c.    {{  whereof  I  have  to  this  my  laftwill  and  teftament,  containing  nine 
and  adds    *  "  fheets  of  paper,  and  to  a  duplicate  thereof,  to  be  left  in  the  hands 
that  all  a-    "  of  fuch  a  one,  fet  my  feal  to  every  flieet  thereof,  and  to  the  laft  of 
greed  that      ««  jj^g  ^^j^j  flieets  my  hand  and  feal,  in  the  prefence  of  three  wit- 
wiii,  though  "  neffes,  who  all  fubfcribed  their  names  in  due  form  of  law.'* 
not  feaied      Afterwards  the  teftator  being  minded  to  add  other  truftees  to  his 
fb  Vd**"       wife,  and  make  fome  alterations  in  his  will,  L-nds  for  a  fcrivener, 
thettatute     3"^  g^vc  directions  to  prepare  a  draught  of  inftru£lions  for  ano- 
of  frauds      ther  will,   which  the  fcrivener  does  accordingly,  and  the  teftator 
vi!      j^^'  read  it  over  and  approved  of  it  very  well,  and  fets  his  hand  to  it; 

It  IS  good  for  tf  ,.,.         -i-'i,  J  -11     I, 

the  perfonal  and  being  at  a  tavern,  thinking  he  had  now  made  a  new  will,  he 

eftate,  it  be-  pulls  out  of  his  pockct  the  firft  will  and  tears  off  the  feals  from 

««Vttj  out     *^^  ^^^  eight  ftieets,  which  the  fcrivener  feeing,  afked  him  what 

•f  the  fta-     he  was  a  doing  ?  "  Why,"  fays  he,  "  I  am  cancelling  my  firft  will." 

tute.and       i(  Pray,"  fays  the  fcrivener,  "hold  your  hand,  the  other  will  is  not 

good  at  com-  **  perfected  ;  it  will  not  pafs  your  real  eftate  for  want  of  being  exe- 

mon  law.       **  cuted  purfuant  to  the  Itatute  of  frauds  and  perjuries."     "  I  am 

Ibid.  161.     ({  forry  for  that,"  fays  he,  and  immediately  defifted  from  tearing  off 

any  more  of  the  ftals;  and  in  fome  fiiort  time  after  dies,  without 

having  done  any  thing  further  to  perfect  the  fecond  will  or  cancel 

the  firft.     After  Iiis  death,  on  application  to  the  fpiritual  court  by 

5  'the 


the  wife,  who  was  made  executrix  of  his  laft  will,  they  fentenced  , 
it  a  good  will  as  to  the  perfonal  eftate,  and  admitted  her  to  prove 
it :  and  on  a  bill  brought  by  the  legatees  againft  the  wife,  and 
other  truftees,  to  have  a  fpecifick  performance  of  the  truft  in  the 
firft  will,  and  that  the  eftate  might  be  fold,  purfuant  to  the  di- 
redions  of  that  will ;  it  was  infifled  upon,  that  the  firft  will  was 
revoked  either  by  making  the  fecond,  or  by  tearing  off  the  feals 
from  the  firft  ;  but  Lord  Chancellour  held,  that  the  fubfequent 
will  could  be  no  revocation  as  to  the  real  eftate,  not  being  exe- 
cuted according  to  the  ftatute  of  frauds  and  perjuries:  and  that 
as  to  the  tearing  off  the  feals  from  the  firft  eight  ftaeets,  that  not 
being  done  anitm  cancellandiy  was  no  revocation ;  and  that  the 
feal  remaining  whole  to  the  laft  flieet  was  fufticient,  and  in  ftri61:- 
nefs  it  was  not  neceflaiy  that  all  the  fheets  fliould  be  fealed  :  but 
becaufe  the  fpiritual  court  had  fentenced  the  fecond  a  good  will 
of  the  perfonal  eftate,  his  lordfhip  held  it  a  good  will  for  the 
whole  perfonal  eftate,  and  that  fuch  legatees  of  perfonalties  in 
the  firft  will,  as  are  left  out  in  the  fecond,  muft  lofe  their  legacies  ; 
but  for  thofe  that  had  legacies  by  the  firft  will  chargeable  on  the 
real  eftate,  if  the  fame  legacies  were  devifed  to  them  by  the 
fecond  will,  that  they  fhould  ftill  continue  chargeable  on  the  real 
eftate ;  provided  fuch  legacies  v/ere  not  increafed  or  enlarged  by 
the  fecond  will :  for  though  the  fecond  will  was  not  fufticient  in 
itfelf  to  charge  the  real  eftate,  yet  fince  the  real  eftate  remained 
well  devifed  by  the  firft  will,  they  fhould  be  ftill  fecured  by  that 
real  eftate  ;  for  they  were  not  devifed  out  of  land  like  a  rent,  but 
only  fecured  by  land,  which  before  was  well  devifed  ;  but  for  new 
abfolute  perfonal  legacies  devifed  by  the  laft  will,  they  fliould  be 
chargeable  only  upon  the  perfonal  eftate,  and  fhould  have  the  pre- 
ference to  be  firft  paid  cut  of  the  perfonal  eftate  before  the  other  le- 
gacies in  the  firft  will,  charged  upon  the  real  eftate,  becaufe  they  had 
feveral  funds,  out  of  which  they  were  to  be  paid;  the  perfonal  lega- 
cies in  the  laft  will  out  of  the  perfonal  eftate,  which  was  well  devifed 
by  that  will;  and  the  legacies  charged  upon,  or  fecured  upon  the 
real  eftate,  which  was  devifed  by  the  firft  will,  out  of  the  real  eftate. 

[On  a  fpecial   verdidl  in  ejectment,  the  jury  found,  that  y^.,  Seymour  <# 
feifed  in  fee  of  the  lands  in  queftion,  made  his  will,  and  thereby  ^^' '"'  ^?'^' 
devifed  them  In  manner  therein  ftated,  and  after   making  that  Scac.  Hard, 
teftament,  viz.  ^c.  he  made  aliud  te/lamentum  infcriptisy  but  what  374-  S.  c. 
were  the  contents  thereof,  or  its  purport,  or  effect  they  did  not  ^^'"'  g  "* 
know.    The  queftion  was,  AVhether  the  latter  will,  fo  found,  was  s.  c.  by'the 
a  revocation  in  law  of  the  devlfe  of  lands  in  the  former  ?    And  name  of 
the  court  declared  their  opinion,  that  they  were  not  fatisfied  the  b^^J^'"^  ^' 
fecond  will  did  revoke  the  former  ;  becaufe  it  was  not  found  that  Banco  Regn^ 
any  lands  were  devifed   by  the  fecond  will,  fo  that  it  might  or  3  Mod.  Rep. 
might  not  be  confiftent  with  the  former ;  and  when  the  matter  ^o^"(,,  „o, 
ftood  indifferent,  the  court  would  not  fuppofe  a  revocation  of  a  aSaik.  59s. 
will  folemnly  made.     And  this  judgment  was  affirmed  on  appeal  ^  s^'"** 
to  the  Houfe  of  Lords.  ^^'^' 

On  a  fpecial  verdid  in  eje<flment,  the  jury  found,  that  L.  feifed  Goodright 
ux*fee  oi  chambers,  and  having  a  confiderable  perfonal  property,  in  ^'^[i^r^ 

1748,         '^^^' 
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iBl.  Rep.    1748,  by  will,  du/y  attejled  to  pafs  real  property,  gave  and  devlfed 
*fp-  all    his  real  and   perlonal   eftate   of  what    nature  or  kind  fo- 

TBr^p.  c.    ever,    or   wherefoever,    unto    his   dear  friend  //. ;   that,    afteir- 
344.  wards,  in  the  year  1756,  L.  made  and  publiflied  a?iotherw\\\  and 

teltament  in  writing,  in  the  prefence  of  three  fubfcrib'mg  ivitveJfeSy 
nuho  'duly  attejled  the  fame;  that  the  difpofltion  made  by  L.  in  the 
will  of  1756  was  different  from  the  difpofition  in  the  will  of  the 
year  1748,  but  in  ivhat  particulars  ions  unknoivn  to  the  jurors  ;  hut 
they  did  not  find  that  the  teflator  cancelled  his  will  of  the  year  1756, 
cr  that  the  defendant  deflroyed  the  fame ,-  but  ivhat  luas  become  of  the 
faid  ivill,  the  jurors  faid  they  nuere  altogether  ignorant.  The  queftion 
was.  Whether  the  latter  will,  being  cxprefsly  found  by  the  jury  to 
be  different  from  the  former,  was  a  revocation  of  it  ?  Thofe  who 
argued,  that  the  laft  will,  thus  found,  revoked  the  firft,  attempted 
to  diftinguifli  this  cafe  from  that  oi  Hitchins  and  Bajfet,  upon  the 
grounds  that,  in  this  cafe,  the  jury  were  fo  far  fiom  being  totally 
ignorant  of  the  contents  of  the  fecond  will,  that  they  were  ena- 
bled to  find,  and  did  find,  that  the  difpofition  in  1756  vfz%  different 
■  fromthcitln  1748-,  and  they  contended,  that  the  fa£l  that  it  concern- 
ed lands  was  fufficiently  found  by  the  mode  of  devifing,  and  that  it 
extended  to  the  eftate  in  queftion,  was  inferred  from  the  teftator's 
having  no  other  eflate  which  required  the  folemnities  of  the  ftatutc 
of  frauds.  Bur,  on  the  other  fide  it  was  contended,  that,  before 
a  latter  will  could  be  determined  to  revoke  a  former,  it  muft  be 
fliewn  to  contain  an  inconfiftent  difpofition,  or  circumftances 
muft  be  made  out  from  whence  that  might  be  prefumed,  as  fpo- 
liation,  or  the  likej  but  here  the  jury  exprefsly  found,  that  they 
did  not  know  in  what  the  difference  confifted,  though  they  found 
it  different ;  that  nothing  could  be  prefumed  upon  a  fpecial  ver- 
diQ;  nothing  fpecifically  appeared  touching  the  will  in  1756; 
and  the  arguments  for  its  being  a  revocation  were  fallacious;  for 
it  did  not  appear  what  were  the  contents  thereof,  et  de  non  appa- 
rentibus  et  non  exiflentibus  eadem  efl  ratio :  that  prefumptions  were 
always  in  the  affirmative,  there  could  not  be  any  negative  pre- 
fumption;  that  no  prefumption  could  arife  from  a  diverfity,  un- 
lefs  that  diverfity  were  (hewn  and  found;  that  therefore  a  fecond 
tuill  in  the  dark,  which  neither  the  jury  nor  the  court  ever  faw, 
and  were  tuholly  ignorant  of  the  contents  of,  ought  not  to  be  fet 
up;  for,  if  it  were,  an  heir  might  avail  himfelf,  by  deftroying  the 
fecond  will,  to  defeat  both  wills.  And  upon  thefe  grounds  it 
was  adjudged,  in  the  court  of  King's  Bench,  on  a  writ  of  error  from 
the  court  of  Common  Pleas,  that  the  latter  will,  fo  found,  was 
not  a  revocation,  and  the  judgment  below  reverfed;  and  that  re- 
verfal  was  afterwards  affirmed  in  the  Houfe  of  Lords. 
Coodright  A  teftator  made  a  will  of  his  lands,  and  afterwards  gave  the 
V.  Glazier,  {^LTCit  lands  to  the  fame  perfon  by  a  latter  will,  but  omitted  to  can- 
Xi,\z.'etvid.  eel  the  former,  and  afterwards  cancelled  the  latter,  and  both  wills 
Perk.  foi.  were  in  the  teftator's  cuftody  at  the  time  of  his  death,  the  fe- 
^^AfT^^^  cond  cancelled,  the  firft  uncancelled.  The  queftion  was,  Whe- 
pL  36.  M.  ther,  under  thefe  circumftances,  the  firft  will  was  to  be  con- 
44  E.  3-  33-  fidered  as  revoked,  and  the  devifor  confequently  dead  inteftate. 


.^er  citr'iiini — A  will  is  airibalatory  till  the  deatli  of  the  teftatof: 
If  the  teltator  let  it  ftand  till  he  die,  it  is  his  will;  if  he  do  not 
fufter  it  to  do  fo,  it  is  not  his  will.  Here  though  the  teftator 
made  two  wills,  yet  the  fecond  will  never  operated;  for  it  was 
only  intentional,  and  the  teltator  chani^ed  his  intention,  and  can- 
celled the  fecond,  fo  that  it  had  no  ei?e£t ;  it  v/as  as  no  will  at 
all,  bein|j  cancelled  before  his  death;  then  the  former,  which  wag 
never  cancelled,  ftood  as  his  will ;  for  none  of  the  cafes  of  revoca- 
tions in  law,  by  alteration  of  circumftanccs,  applied  to  this  fort 
of  cafe,  and  it  was  clearly  not  n  revocation  wirhiii  the  meaning 
of  the  Itatute  of  frauds,  none  of  the  circumftanccs  delineated  in  y;d.  §  6. 
that  Itatute  exiftin;);  in  tins  cafe. 

N.y  in  1759,  duly  executed  his  lafl  v/ill  and  teftament,  and  alfo  Bur^'^nfhav 
a  duplicate  thereof,  but  at  the  fame  time  declared  that  it  was  "'  ^iiben, 
not  a  will  to  his  liking,  and  that  he  fhould  alter  it.  Afterwards,  °*i'-49» 
in  1761,  he  niade  another  will,  which  was  alfo  duly  executed,  the 
devifes  in  which  were  different  from  thufe  in  the  will  of  1759, 
and  at  the  end  of  it  there  was  a  declaration,  by  which  he  revoked 
all  former  wills.  After  executing  the  latter  will,  N.  took  one 
part  of  the  old  will  in  his  hands,  tore  off  the  name  and  feal,  and 
directed  the  perfon  who  had  made  the  new  will  to  cut  off  the 
names  of  the  witnefles  to  the  old  one,  which  he  did  in  N.\  pre- 
fence.  N.  at  the  fame  time  faid,  that  a  duplicate  of  the  former 
will  was  in  the  hands  of  /F".,  a  devifee  therein.  He  then  deli- 
vered the  new  will  to  the  perfon  who  made  it,  requefting  him  to 
take  it  away  with  him  to  his  houfe,  and  keep  it,  for  reafons  which 
he  mentioned.  Afterwards  a  principal  devifee  in  the  laft  will 
died,  foon  after  which  the  teftator  fent  for  the  lafl  will,  and  in 
1762  had  this  will  returned  him.  The  teflator,  before  his  death, 
fent  for  an  attorney  to  make  a  new  will,  but  became  fenfelefs 
before  he  arrived.  On  his  death,  one  part  of  the  will  of  1759, 
and  alfo  the  will  of  1761,  were  found  together  in  a  paper,  both 
cancelled.  The  other  part  of  the  will  of  1759  was  found  un- 
cancelled in  the  teflator's  room  among  other  deeds  and  papers; 
how  it  came  there  did  not  appear;  but  W.,  a  devifee  therein,  was 
in  the  houfe  wlien  the  fearches  were  made.  And  the  quef- 
tion  was,  Whether  the  teflator  died  inteflate,  or  not ;  that  is, 
whether  the  will  of  1759  was  revoked.''  And  it  was  held,  that 
the  will  of  1759  was  clearly  revoked:  firft,  by  the  new  will  of 
1 76 1,  which  was  a  complete,  legal,  and  effeflual  will,  and  would 
have  revoked  the  former  whether  it  had  been  cancelled  or  not, 
becaufe  at  the  end  of  it,  there  was  a  declaration,  by  which  he 
revoked  all  former  wills:  fecondly,  becaufe  the  teflator  had  ac- 
tually cancelled  the  will  of  1759. 

M.y  by  his  will,  gave  particular  lands,  and  his  perfonal  eftate  to  Attorney 
be  laid  out  in  lands,  to  charitable  ufes;  and  then  by  a  codicil,  re-,  ?,°"^,'^^'^' 
citing  his  will,  and  that  he  had   devifed  his  lands  to  fuch  ufes;   ^  Ark.  552. 
"  but.  that  there  had  been  an  adl  of  parliament,  intituled,  «'  the  s.  c. 
"  mortmain  a£l,"  and  being   in    doubt  whether  the  devife  made   '  ^'**'  3** 
*'  by  him  to  fuch  charitable  ufes  would  be  good  or  not,  and  be- 
*'  |ing  flill  defiroi^,  as  far  as  in  him  lie&,  to  confirm  his  faid  will. 

Vol..  VIL        *  A  a  "  neverthelefs 
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*'  neverthclefs  if,  by  the  a£l  of  parliament,  or  by  any  conftfuc- 
*'  tion   of  law  thereupon,  the   eliate  is  not  well  devifed,   and 
*'  cannot  go  to   thofe  ufes,  then  and  in  fuch  cafe  he  gave  the 
<«  lands  to  B.  and  his  heirs."     Afterwards  M.  made  another  co- 
dicil, reciting  as  before,  and  *'  that  bei/ig  advifid  the  devife  of  his 
«'  lands  ivottld  be    voidy  and    it    being    his   intention   the   charity 
*'   fliouid  be  continued,  and  being  advijed  h'ls perfoaal  efiate  could  be 
*'  given,  he  did  therefore,  by  this  codicil,  give  his  perfonal  ellate 
**  to  the  charitable  ufcs  before   mentioned,  and  he  did  thereby 
*'  give  his  real  eftate  to  B."     Between  the  time  of  making  the 
will  and  the  codicils,  the  mortmain  a6l  pafled;   and  the  queftion 
yas,    Whether,    upon  the  conllruclion   of  all    the   indruments, 
the  lafl:  codicil  was  a  revocation  of  the   firft  will  ?    which  turn- 
ed  upon  the  point,    whether  the  1  dt   codicil,  as  to  its   revoking 
the  will,  was  put  fingly  upon  the  point  of  law,   whether  the  de- 
vife was  valid   or  not   under  the  mortmain  a6t;  or  whether  the 
teftator,  having  been  advifed  that  his  perfonal  eftate  had  been  fo 
much  increafed  as  to  be  fufficient  to  fupport  the  charity,  (for  the 
codicil  was  made  a   confiderable   time  after  the  will,)  takingrthe 
whole  into  his  confuleration,  viz.  the  point  of  law  upon  the  ftatute, 
viz.  that  the  devife  of  the  real  eftate  would  be  void,  the  fa£l  that  he 
2iiight  make  a  good  difpofition  of  his  perfonal  eflate  to  the  ufes  of 
the  charity,  and  that  it  would  be  fufficient  for  the  purpofc,  meant 
an  a£lual  revocation  of  the  will  as  to  the  real  eftate  in  all  events. 
And  on  a  cafe  fent  from  the  court  of  Chancery  to  the  court  of 
King's  Bench,  they  certified  that  the  real  eftates  were  well  devifed 
to  B.  by  the  laft  codicil  ;  the  neceffary  ccnclufion  from  which  is, 
that  it  was  a  revocation  of  the  will. 
Wiilet  V.  One  made  his  will,  devifing  the  bulk  of  his  real  eftate  to  three 

Sanford,  truftces  on  certain  trufts,  and  fome  particular  lands  to  charitable 
^7/^'  '^  •^^ss.  He  then  made  a  codicil,  which  he  publifhed  and  declared 
fhould  be  annexed  to  and  be  taken  as  part  of  his  will ;  and  making 
fome  alterations  thereby  in  the  difpofition  of  the  truft  of  the 
bulk  of  his  eftate,  nf/er  reciting  the  devife  to  the  charityy  he  devifed 
the  fame  lands,  together  with  another  piece  of  land,  to  the  fame 
three  truftees  and  two  others,  and  their  heirs,  upon  the  fame  fpecial 
trufts  and  confidences  as  in  the  will,  and  concluded  with  confirm- 
ing all  other  parts  of  his  former  will.  Upon  thefe  inftruments  it 
became  a  queftion.  Whether  this  truft  for  the  charity  could  take 
effe£t?  The  doubt  arofe  from  the  circumflance  of  the  mortmain 
aft  having  paifed  in  the  time  that  intervened  between  the  making 
of  the  two  inftrurnents.  If  the  codicil  revoked  the  will  as  to  the 
charity,  it  was  clear  that  it  could  not  take  effe£l ;  becaufe  the  de- 
vife to  it  in  the  codicil,  that  being  made  after  the  a6l  paffed,  was 
void.  It  was  therefore  contended  by  thofe  who  oppofed  the  de- 
vife to  the  charity,  that  by  the  codicil,  the  devife  both  as  to  the 
legal  eftate  and  truft  was  revoked ;  for  the  whole  fee,  at  law,  was 
certainly  altered,  by  the  devife  to  five  truftees  inftead  of  two. 
it  palled  to  different  perfons  in  different  manners ;  the  truftees 
muft  claim  under  the  codicil;  an  ejectment  muft  have  been 
brought  in  their  five  names  ;  they  muft  have  joined  in  any  con- 
6  '  veyance ; 


veyance:  the  adding  more  land  alfo  fhewed  an  intent  to  make 
a  new  regulation.  But  Lord  Hardiviche  was  of  opinion,  that 
the  beneficial  interefts  and  profits  to  the  charity,  were  not 
revoked  but  confirmed  by  the  codicil;  and  one  ground  of  his 
lordfiiip's  opinion  was,  from  the  nature  of  the  inftrument  which 
cffedled  a  devife  only  in  the  degree  cxprefledi  and  therefore, 
though  the  codicil  effected  a  new  devife  of  the  legal  eflate  by 
giving  it  to  the  fame  truRees  and  two  others,  and  an  alteration  of 
the  truft  eftate  by  a  variation  of  the  devife  of  the  furplus  profits, 
it  left  the  truft  for  the  charity  exu6lly  the  fame  as  under  the 
will. 

S.  being  feifed  in  fee  of  a  houfe  at  Bath^  and  of  other  freehold  Sutton  y. 
eftates  of  the  yearly  value  of  300/.  and  of  other  eftates  of  the  Sutton, 
value  of  500/.  a  year  in  remainder  after  the  death  of  his  father,  ^' 
made  his  will,  and  thereby  gave  all  his  lands  in  poffeffion,  re- 
verfion,  or  remainder,  except  the  houfe  at  Bath,  iipon  trujl  to  fell  and 
difpofe  of  the  faid  lands  ;  and  to  place  the  money  arifing  there« 
from  upon  real  fecurity,  and  out  of  the  Intereft  and  produce 
thereof,  to  pay  his  w\{Qfour  hundred  pounds  a  year,  in  lieu  of  fo 
much  a  year  which  flie  would  be  entitled  to  by  their  marriage- 
fettlement.  And  he  gave  to  his  wife,  in  fatisfaElion  of  the  remniu" 
ing  50/.  which  flie  could  claim  by  the  fettlemcnt,  his  houfe  in  Bath 
for  her  life^  and,  after  her  death,  devifed  it  to  his  eldeft  fon. 
After  reciting  his  wife's  being  enfeinty  he  gave  to  fuch  child,  whe- 
ther fon  or  daughter,  3000/.  to  be  paid  out  of  the  monies  arifing 
by  the  fale  of  the  lands,  and  to  be  paid  at  his  or  her  age  of  21. 
He  did  further  by  his  will  direct,  that,  when  the  eftates  direQed 
by  him  to  be  fold  were  actually  fold  and  the  monies  arifing  from: 
them  inverted  in  the  faid  fecurities,  100/.  a  year  fhouid  be  given 
to  his  wife  for  the  bringing  up  of  his  daughter  M.^  and  any  after' 
horn  child:  and  if  his  faid  daughter,  or  fuch  after-born  childy 
{hould  happen  to  die  before  his  or  her  legacy  (hould  become  due^ 
that  then  fuch  legacy  fliould  fink  into  the  reftduum  for  the  benefit 
of  his  fon.  After  fome  pecuniary  legacies  he  gave  the  reft, 
Tcfidue,  and  remainder  of  his  eftate,  l^c.  to  his  fon  ;  but,  in  cafe 
he  fhouid  die  before  twenty-one  without  ifiue,  he  then  gave  and 
bequeathed  the  fame  refiduary  eftate  to  the  child  nvith  which  his 
wife  was  enfeint,  if  a  fon,  as  his  own  for  ever ,-  buty  in  cafe  fuch 
child fJjould prove  a  daughter,  then  he  gave  the  fame  refiduary  eftate 
between  his  two  daughters  as  tenants  in  common.  At  the  time  of 
making  his  will  the  teftator  had  a  fon  and  a  daughter,  and  Ivis 
wife  was  enfeint  with  another  child  (a  daughter)  afterwards  narned 
J.  M,  After  the  ^date  of  the  will  the  teftator  fold  his  honjji  at 
Bathy  and  had  two  daughters  born,  J.  M.  and  A.  S.  After  the 
fale  of  the  houfe  in  Bath,  and  the  birth  of  his  two  daughters,  tlie 
teftator,  in  his  own  hand,  made  th&following  alterations  in  his  will  5 
but  the  making  thereof  was  not  attefted,  nor  the  will  republifned. 
. — In  the  devife  to  the  truftces  the  exception  of  the  houfe  at  Bath  was 
Jlruck  out — In  declaring  the  trufts  of  that  devife,  io  far  as  related 
to  his  wife's  annuity,  he  interlined  the  word  ""^  fifty ^  fo  that  the 
annuity  was  altered  to  450/.     '^£he  bequefl  ti  his  wf^  of  the  houfe  in 
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Bath  tons  struck  out,  and  the  remainder  to  his  /on.  The  >v- 
ciial  of  his  ivifes  being  en/tint y  and  the  legacy  of  -^ooo  I. y  iverc 
STRUCK  OUT,  and,  infteacl  thereof,  he  infertcd  thcfe  words,  '*  / 
**■  give  to  my  tivo  daughters,  J.  M.  and  ^.  S.  2000/.  each."  In 
tlie  dirccHon  for  brhiging  up  his  daughters  he  made  the  word 
**  daughter"  daughters,  and  initead  of  the  words  "  after-born 
child"  he  infertcd  the  names  "  J.  M.  and  A.  S."  In  the 
claufe  refpecling  the  lapfe  of  the  legacies,  the  word  "  daugb- 
"  ter"  was  made  plural,  the  words  "  after-born  child"  were 
STRUCK  OUT,  and  inllead  of  "  his  or  her"  the  word  "  their"  was 
inferted.  lie  alfo  made  alterations  as  to  his  pecuniary  legacies. 
The  refiuuary  devife  to  the  cliild  of  nvhich  the  ivife  ivas  enfeint  was 
likewife  struck  out,  and  inltcad  of  the  word  "  tivo"  before 
*'  daughters"  he  fubflituted  the  word  "  thrf.e."  The  queftion 
referred  to  the  opinion  of  the  court  was.  Whether,  by  the  will  of 
the  teftator,  as  altered,  obliterated,  and  interlined  by  him,  any,  and 
■what  part,  of  the  real  ellate  therein  mentioned,  pafled  thereby  to 
airy  perfon,  and  to  whom  ?  Which  depended  upon  whether  the 
alterations  and  obliterations  in  the  will  amounted  to  a  trjal  revoca- 
tion  of  it  with  refpedt  to  the  real  ejlate.  And  the  court,  (declining 
to  give  any  opinion  as  to  the  legacies  to  the  daughters,  recom- 
mending the  decifion  of  that  point  to  be  deferred  until  the  fon, 
then  an  infant,  (hould  come  of  age,)  as  to  tlie  devife  to  the 
truftces  to  fell,  were  clearly  of  opinion  it  was  not  revoked  but 
continued  in  force  ;  and  they  certified  accordingly.] 
Vin.  Ahr,  ji.  ill  December  J']i^  makes  his  will,  and  figns,  feals,  and  pub- 
m  '^y'f^  liflies  it  in  the  prefence  of  four  witnefles,  who  attefl  and  fubfcribe 
Tcviiftend  the  fame  in  his  prefence,  and  thereby  gives  to  H.  P.  his  fon,  and 
v.Pwrce.  to  his  heirs  and  afhgns  forever,  his  lands,  ^c.  The  2d  of  fa' 
fjuary  following,  he  orders  one  0.  to  make  an  alteration  in  his 
will,  and  interlines  thefe  words  ;  "  I  give  unto  my  wife  A.  P.  and 
**  her  affigns,  my  lands  in  W.  for  lier  life  ;  and  after  her  deceafe 
*'  to  my  fon  H.  and  his  heirs."  The  will  is  read  to  the  teftator, 
and  he  approves  of  it  with  the  interlineation :  he  puts  his  feal 
upon  the  wax  in  the  prefci^ce  of  three  of  the  fame  Vv'itnefles,  but 
does  not  write  his  name  de  novo,  neither  do  the  witnefles  fubfcribe 
theirs  c/<^  ^lovo.  The  queftion  was,  Whstiier  this  was  a  good  devife 
to  A.  P.  for  her  life  .''  The  doubt  was  chicliy  upon  the  29  Car.  2., 
whether  this  alteration  was  not  a  revocation  within  the  ftatute. 
Every  bequeft  is  to, continue  In  force  until  the  fame  be  burnt,  ^Si:. 
by  tie  teftator  or  his  dire£lion,  in  his  prefence,  or  unlefs  the  fame 
be  altered  by  fome  other  will  or  writing  of  the  devifor,  figned  in 
the  prefence  of  three  or  four  witnefles,  declaring  the  fame.  If 
the  will  be  figned,  it  maybe  in  any  part,  tiXiA  per  Parker  Tind  Eyre, 
— The  putting  a  feal  is  a  good  figning  •,  for,  per  Parker,  Ch.  J. 
the  intention  of  the  parties  figning  it,  and  the  witnefles  attefting, 
is  only  that  the  witnefles  may  know  it  again.  This  a6l  is  fully 
penned,  and  is  not  to  be  expounded  away.  Per  Powis — Here  is 
no  danger  of  fraud  or  perjury;  here  is  a  new  devife,  and  not  an 
alteration  only.  Per  Eyre — Every  thing  is  right,  fave  the  nevir 
fubfcribing  by  the  witncfies  :,the  cafe  of  Lea  v.  Libbf  in  Shower  68, 
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y^p.  is  right ;  nobody  can  fay  this  new  bequefl;  was  figned  In  the 
prefence  of  the  tcTlator.  Per  Eyre  and  Farker — There  mull  be 
more  than  a  bare  revocation.  It  mud  be  figned  in  the  prefence 
of  three  witnefi'es.  The  altering  a  will  mult  be  underilood  of  a 
revokinjj,  /.  e.  an  alteration  by  revocation.  The  Litter  implies  the 
whole  will,  the  former  of  any  part,  otherwife  this  alteration  will 
claQi  with  the  former  claufe  ;  fo  that  if  the  teftator  revokes  ths 
whole  or  part,  it  fliall  be  by  will  or  writing,  figned  in  the  pre- 
fence of  witneiTes,  but  they  are  not  obliged  to  fubfcribe.  Per 
jE\'re — If  H.  P.  had  been  here  found  heir  at  law,  then  ^.  the 
lefTor  of  the  phiintifF,  might  have  been  helped  ;  for  if  this  be 
an  alteratioji,  fo  as  H,  is  not  to  have  the  lands  till  after  j^.^s 
death,  ilie  will  have  an  eftate  by  operation  and  implication  of 
law. 

If  y^.  QCvifes  lands  to  B.  and  his  heirs,   and  afterwards  mort-  iVern.  ^^^j 
gages  the  fame  lands  to  J.  5.  for  years,  or,  in  fee,  though  a  mort-  M^-  97- 
gage  in  fee  be  a  total  revocation  ^t  law,  yet  in  ec^uity  it  (hall  be   JYaik  I'-S. 
a  revocation  pro  tauto  only.  ~  S.  P. 

So,  if  a  man  feifed  in  fee  devifes  it  to  J,  S.  in  fee  or  for  life,  and  '  Roll-  Ahz. 
afterwards  makes  a  leafe  to  J.  D.  for  years,  this,  even  at  law,  fliall  ^^^-  ^°'** 
not  be  a  revocation,  but  during  the  years  ;  for  this  intent  does  not  jeftVic;.. 
appear  further  than  during  the  term  for  years. 

[So,   if  a  tedator  devifes  an  abfolute  eftate  in  fee  to -^.,  and  Prr  Lord 
afterwards,  by  a  fubfequent  devife,  gives  him  only  an  eftate-tail  in  ^■*n^fieJ'<» 
the  fame  land  ;  it  is  a  revocation  only  to  the  extent  of  the  dif-       ^  ^'  ^'^' 
ference  between  an  eftate-tail  and  an  eftate  in  fee.] 

So,  if  a  hulhand  pofiefTed  of  a  term  for  forty  years,  devifes  it  iRoii.  Abr. 
to  his  wife,  and  after  leafes  the  land  to  another  for  twenty  years,  f '^     , 

.  '  •'.''.  Wilcox  s 

and  dies;  this  leafe  is  not  any  revocation  of  the  whole  eftate;  but  cafe^ 
only  during  the  twenty  years,  and  the  wife  Ihall  have  the  refidue 
by  the  devife. 

But,  if  ^.  devifes  lands  to  B.  and  his  heirs,  and  twelve  years  i  Abr.  Eq. 
^fter  leafes  the  fame  lands  to  B.  for  fixty  years,  to  commence  Caf.  4iq|,*' 
after  his  death,  and  delivers  the  deed  to  a  flranger,  to  the  ufe  of 
B.,  who  does  not  deliver  it  to  B.  till  after  the  death  of  j4.;  this  is 
a  revocation  of  the  vi'hole  eltate  ;  for  both  eitates  are  not  confid- 
ent nor  can  velt  in  B.  at  the  fame  time  ;  and  it  was  plainly  thq 
intention  of  the  deyifor,  that  B.  fliould  have  the  lets  eftate  only. 
And  it  was  fo  adjudged,  though  objected,  that  it  was  the  inten- 
tion of  A.  that  B.  Ihould  have  his  liberty  to  take  by  the  teafe  or 
devife,  B.  not  having  agreed  to  the  leafe  in  the  life  of  A. 

But,  if  the  leafe  made  to  the  devifee  had  been  to  begin  either  i/f  Cro.ja^49i 
^rafe/iti  or  futtiro,   in  the  lite  of  the  devifor,  it  had  not  been  a  re-  Coke  v. 
vocation,  for  inafmuch  as  the  leafe  might  have  determined  in  his     "  °'^  ' 
life,  it  was  confident  with  his  will. 

So,  where  A.  by  will  devifed  to  his  younger  fon,  a  certain  raef-  zVerr.,/^.^^. 
fuage  for  ninety-nine  years,  if  three  lives  lived  fo  long,  yielding  Lamb  v. 
and  paying  to  his   fifter  the   plaintiff,   20/.  per  ann.  until  twelve,  2%,eein. 
years  old,  and  thence  4.0/.  per  antu  for  life  :  and  afterwards  the  2S4.  s.  c. 


laid  ^'^.  for  300/.   fine   demifcd  the   faid   mefluage  to  J.H.   for  J^-^t' .^'""^ 

'"I'es  lived  fo  long,  yielding  and  paying 
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of  opinion,  x^ol.  per  atiu.  to  A.  the  teftator,  his  heirs  and  afTigns  :  though  it 

that  jt  was  ^^^  j^^j^j  ^^  iht  Rolls  to  be  a  revocation,  yet  on  an  appeal  to  my 

cKjon'  be-'  Lord  Keeper,  he  decreed  it  to  be  no  revocation,  and  that  the 

caufe  the  daughter  fliould  be  paid  her  annuity;   and  he  faid,  that  the  rule 

*hT'7""*  ^^'  where  a  fubfequent  a£l  (hall  amount  to  a  revocation  by  im- 

might  die  plication,  it  muft  be  a  neceflary  implication  :  and  the  acl  mufl  be 

before  the  wholly  inconfiftent  with  the  devife. 

teftator,  and 

then  the  devife  would  take  place  ;  but  referred  it  to  tlie  judges  of  B.  R.  by  way  of  a  cafe  to  determine. 

ftVcrn.  14.1.  Sojwhere  A.  devifed  lands  to  truftees  to  pay  his  debts,  and  then  to 
Vernon  v.  pj,y  j^jg  ^v^jf,;  200/.  per  ami.  for  her  life  ;  and  the  teftator  living  fe- 
sFreem.117.'  veral  years  after,  his  debts  increafed  from  2000/.  to  10,000/.,  for 
S.  c.  fays,  80C0/.  whereof  his  faid  truftees  "were  bound,  and  afterwards  A.  the 
the  Lords  teftator,  by  deed  and  fine,  conveyed  his  lands  to  his  faid  truftees 
iioncrs  Tre-  to  fell  to  pay  his  dcbts,  and  the  furplus  to  him  and  his  heirs : 
vor.  Raw-  though  the  wife  joined  with  him  in  the  fine  and  conveyance,  yet 
Lnfon,  and  ^j^jg  ^,^^  ^q  revocation  of  the  wife's  200  A  per  ann.^  and  flie  was 
yttxloT      decreed  the  200/.  per  aim.  out  of  the  furplus  money  after  the 

opinion,  that   dcbtS  paid. 

the  furplus 

bjing  to  his  own  right  heirs,   that  it  was  ftill  in  his  own  power,  and  fliould  be  fubjedl  to  his  difpofal  by 

the  will  :  and  the  cafe  of  Kail  and  Dench  was  cited  ;  where,  after  a  devife  of  lands,  the  devifor  iDade  a 

Hiortgage  in  fee;   and  adjuJged,  that  the  dcvifce  fliould  have  the  equity  of  redemption. I'rec.   \n 

Chanc.  32.  S  C  fays,  the  lord  commillioners  held,  th.u  neither  the  moitgage  and  fine,  nor  deed  of 
truft,  fliould  be  a  total  revocation  of  the  will,  being  made  for  particular  purpoies,  but  that  after  debts 
paid,  the  widow  fliould  have  the  200/.  per  arm. 

1  Abr.  Eq.         But  in  3  Cafe  where  Edivard  Earl  of  L'^ncoln  had  mortgaged  the 

Caf.  411.      manor  of  5.  to  the  defendant  Wytin  and  his  heirs  for   12,000/., 

202?^R'e-     ^"<^  afterwards,  by  his  will,  in  default  of  ifllie  male  of  his  own 

fjived,itwas  body,  devifed  it  to  Sir  Fran.  Clinton  (who  was  to  fucceed  him  in 

a  revocation.  ^.]^g  honour)  for  his  life,  with  remainder  to  his  firft  and  other  fons 

a^'^oraifo    i^^  t^^^  male,  with  other  remainders  over  ;  and  appointed  that  his 

jieidinDcw    houfehold  goods  at  his  chief  houfe  at  S.  fhould  remain  there  as 

Troc.h-ja.     heir  looms  to  rhe  next  heir  male,  who  ftiould  be  Earl  oi  Liu  coin  ^ 

two  lords       and  made  Sir  Fran.  Clinton  executor  :   afterwards  the  Earl  (who 

only.  was  very  whimfical)  took  a  fancy  to  one  Mrs.  Calvert^  daughter 

to  the  Lord  Baltimore,  and  fancied  he  fhould  marry  her-,  though 

3t  was  proved  in  the  caufe,  there  never  was  any  intention  of  fuch 

marriage  in  her,  or  in  any  of  her  relations,  nor  any  treaty  about 

jf,  and  in  this  fancy  he  makes  a  leafe  and  releafe  of  thofe  pre- 

mifes  to  the  defendant  Davenport  and  ToivnJJjend,  and  their  heirs, 

(in  confideration  of  the  faid  intended  mnrriage,  as  it  was  exprefled,) 

to  the"  life  of  himfclf  and  heirs,  till  the  faid  intended  marriage 

took  efFe6l: :    then  as  to  pare  in  truft  for  Mrs.  Calvert  and  her 

heirs,  in  lieu  of  dower,  and  as  to  the  reft  in  truft  that  the  truftees 

fhould  fell  it,  to  difencumber  that  part  limited  to  Mrs.  Calverty 

and  the  furplus  of  the   money  to  his  executors  and  adminiftra.* 

tors.     There  was  no  farther  progrefs  towards  the  marriage,  and 

fome  time  after  the  Earl  died  without  any  alteration  of  his  will, 

and   the  honour  defcended  to  Sir  Fran,  Clinton,  (who  had  but 

9   very  fmall  eftate,    if  any,)    who    died    foon    after;    and   the 

plaintiftj  his  eldeft  fon  and  heir,  ^n  infant  of  about  feven  years 
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old,  brought  his  bill  to  have  .the  redemption  of  the  mortgage, 
and  a  conveyance  of  the  eftate  :  and  the  defendants  A.y  B.y 
and  C,  who  were  coufins  and  coheirs  of  Earl  Edward,  brought 
a  crofs  bill,  that  they  might  redeem  and  have  the  ell  ate  con- 
veyed to  them.  And  the  only  qucllion  was,  Whether  this  leafe 
and  releafe  were  a  revocation  of  the  will?  It  was  faid  for  the 
plaintiff  that  the  earl  had  but  an  equitable  interell,  the  whole 
eftate  being  before  mortgaged  in  fee,  and  therefore  it  ought  to 
be  confidered  according  to  equity  ;  and  that  though  fuch  a  leafe 
and  releafe  would  Iiave  been  a  revocation  of  a  devife  of  a  legal 
eftate,  yet  it  will  not  be  fo  here  ;  for  the  reafon  the  law  goes 
upon  in  judging  it  a  revocation  is,  becaufe  the  leafe  and  releafe  is 
a  conveyance  of  the  eftate,  and  fo  ex  mcejfitate  rei  a  revocation  of 
the  devife:  and  it  is  plain  the  law  goes  upon  this,  and  not  upon 
any  fuppofed  alteration  in  the  perfon's  will.  For  if  a  man  makes 
a  will,  and  thereby  devlfes  lands  to  J.  S.  and  his  heirs,  and  af- 
terwards articles  to  fell  the  lands  to  J.  D.  and  his  heirs,  and  re-  ["  Thia 
ceives  the  purchafe-money,  and  dies  before  any  conveyance  made,  "court," 
thefe  articles  will  be  no  revocation  of  his  will :  and  yet  it  is  as  plain  cour'c'of 
his  mind  and  intention,  as  to  thofe  lands,  is  altered  as  much  as  if  equity,"  has 
he  had  a6lually  made   a  convevance  to  J,  D.,  and  in  cafe  of  an  '*  "o  autho- 

•  rf  */  '  **  ritv    nor 

equitable  intereft,  the  leafe  and  releafe  makes  no  alteration  of  the  <<  has'ever 
eftate,  fo  as  to  induce  a  neceftity  of  adjudging  it  a  revocation,  as  "attempted 
there  is  in  cafe  of  a  legal  eftate  :   it  is  plain   as  to  hii  intention,  '' ^'''^''"^'^'J 

,  ,  ,.  ,  .  Y  -1  •  r   1  •  -11  a"  autho- 

that  he   did  not  mtend   any  i-evocation  or  alteration  or  his  will,  «<  ritv,  to 
unlefs  or  until  that  marriage  fiiould  take  efFe6l ;  for  by  the  releafe  "  determlns 
it  is  limited,  that  till  that  marriage  it  Ihould  continue  to  him  and   ''  ^'^''[/'^^°} 
his  heirs,  which  is  juft  as  it  was  before  ;  and  that  marriage  hav     <<  w. lis  are 
ing  never  taken  efFe6l,  the  eftate  continues  juft  as  it  was.     And  "  Tubjeft 
it  cannot  be  pretended,  that  this  leafe  and  releafe  are  any  exprcfs  ,j  "j^i^vrl^t 
revocation  of  his  willj  and  the  court  of  Chancery  is  fo  far  from  <«  rules  ,'Vira 
following  the  ftri£l  rules  of  legal  revocations,  that  it  often  relieves  "  thofe  that 
againftthem.     And  therefore,  if  a  man  devifes  Blackacre  to  'J.  S.  «( y^^'!^  ^^'^' 
and  his  heirs,  and  afterwards  mortgages  it  to  jf.  D  and  his  heirs,  "  law."  By 
this,  in  law,   is   a  revocation  of  the  devife,  and  yet  in  equity  it  ^"'''^  '^'^• 
Ihall  be  none  farther  than  to  let  in  the  mortgage  ',  and  to  this  pur-  borfJb 
pofe  were  cited  feveral  cafes.     And  therefore,   fince  the  court  of  a  Vez.  jun. 
equity  muft  interpofe  for  one  fide  or  the  other,  it  was  concluded  4''-6."With 
it    ought  to  interpofe   for    the   prefent  earl,  and  that  he  ought  u  aif^the  " 
to    have   the  redemption    of  the   eftate,   as  deviled  by   the  will  "  dtjarine 
of  Earl  Edward.     For  the  defendant  it  was  faid,  that  fuch  a  leafe  \\  o/ievoca- 
and  releafe  would  have  been   a  revocation  of  a  devife  of  a  legal  <«  applied  to 
eftate,  and  that  equitable  eftates  are  governed  by  the  fame  rules  "  lejjai 
that  legal  eftates  are:  and  there  is  no  fraud  or  circumvention,  '* '^'i^-es  in 

1  •      1  1         •  n  11  r  courts  or 

nor  Other  equitable  circumltances,   to  make  the  court  vary  from  u  i^vv, 
tliat  rule  in  this  cafe-,  and  the  will  is  in  difinherifon  of  the  heir,  "  courts  of 
■who  is  always  favoured  in  all  courts.       And  as  to  the  cafes  put,  '<!  |^,!;]|''/,„iy 
where  mortgages  have  been  held  to  be  no  revocation  in  equity,  it  "  the  laiv.e 
was  faid,  the  reafon  of  that  is,  becaufe  mortgages  are  not  confi-  '^  dodtrinc 
dered  a,s  conveyances  of  the  eftate,  but  only  charges  upon  it :  and   //"y'-'^Ry 
wy  Lord  Keeper  was  of  this  opinion,  and  decreed  the  plaintiff's  ths  Mai'er 
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of  th--  Rolls,  bill  to  be  dlfmifled,  and  the  coheirs  to  have  the  redemption  of  the 

aVez.jun  niorteaee. 
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3  Abr.  Eq.         So,  where  Sir  'John  Hufvand  by  will  in  writing,   dnted  the  1 2th 

P^.,''^"*  ai  Feb.  1708,  devifed  fcveral  pecuniary  and  fpecifick  legacies,  and 
iiuib-ind'.  then  gave  all  the  reft  of  his  real  and  perfonal  cflate,  after  all  his 
debts  and  legacies  paid,  to  "John  Pollen^  on  condition  he  took  the 
name  of  Hnjhand  upon  him,  and  the  lieirs  male  of  his  body,  with 
tjivers  remainders  over :  afterwards  by  leafe  and  releafe,  the 
30th  oi  Aug.  1709,  Sir  Jihn  Hufuand  together  with  J.  S.  his 
trudee,  conveyed  ftveral  manors  and  lands  in  the  county  of 
Jf'''nrwu-k  to  trullecs  and  their  heirs,  to  the  ufe  of  himfclf  for  liie, 
without  impeachment  of  walte,  and  that  the  truftees  and  their  heirs 
iliould  execute  fuch  conveyance  and  conveyances  thereof  as  the 
fiiid  Sir  ^obn  by  writing  under  his  hand  and  feal,  or  by  his  lad 
will  and  teilament,  fliould  dire£t  or  appomt ;  and  in  1710  Sir 
ychn  died,  without  altering  or  revoking  the  faid  M'ill,  or  making 
any  other  appointment  touching  the  faid  real  eftate  :  the  queftion 
was,  Whether  this  leafe  and  releafe  were  a  revocation  of  the  will 
or  not ;  the  original  bill  ci  Pollen  being  to  eftablifli  the  will.,  and 
the  crofs  bill  to  fet  afide  the  will,  and  have  an  account  of  tho 
profits.  And  it  was  decre<;d,  that  the  leafe  and  releafe  were  a  re- 
vocation of  the  will. 
aVern.:io.  A.  having  ifl\:e  four  daughters,  and  no  male  iffue,  devlfes  lands 
*!.  k^^^"  ^°  truflees,  in  truft  to  permit  h.s  daughter  S.  to  receive  the  rents; 
'■'•'  ^*  and  profits  until  her  marriage  or  death  ;  and  in  cafe  fhe  married 
with  the  confent  of  two  of  the  truftees  and  her  mother,  then  to 
convey  the  premifes  to  her  and  her  heirs  ;  but,  if  Ibe  died  before 
marriage,  or  mwirried  without  fuch  ccnfent,  ilien  to  convey  to 
other  perfoiis  :  afterwards  S.  married  in  the  lifetime  of  her  father, 
'S.nA  with  his  ccnfent,  and  he  fettled  part  of  thofe  lands  on  her  and 
her  hulband,  and  died.  And  it  was  held,  that  this  fettlement 
was  no  revocation  of  the  will,  as  tp  the  dcvife  of  the  other 
lands. 
■  V\n.  Abr.  So,  J.  S.  having  four  daugliters,-^.,  B.,  C,  and  D  ,  in  1 705,  by 

J'^:,'^Y''^^  will  devifes  feveral  parcels  of  his  eftate  feverally  to  his  four  daugh- 
Ciarke  &  '  tcrs,  and  inUr  alia  he  devifes  to  truftees  all  his  lands,  tenements, 
ux.  V.Lucy,  and  hereditaments  in  E.  and  F-,  or  either  of  them,  or  near 
t'lr'^lord^^'  ^^'^^^^^'^  adjoijiing,  in  truft  for  j^.  until  her  marriage  or  death  •,  and 
Chanc.  i"  Cafe  file  married  with  the  confent  of  her  truftees,  then  for  her 
cor.ciitons  and  her  heirs,  or  for  fuch  perfon  as  fhe  ftiould  appoint,  isfc.  But 
bl  the  on**'  ^"  *^^^"  ^^  married  without  confent  of  her  truftees,  and  for^ 
d^tions  pre.  felted  her  eftate,  then  to  her  other  fifters  equally  among  them,  is'c. 
cedenc  or  L,  i  708  the  plaintiff  Clarke  married  J.  with  the  confent  of  J.  5., 
arsinlmu/"  ^'^^^ ^^  fettles  upon  the  marriage  (his  wife,  who  hadthefe  lands  in 
of  penalties  joliiture,  joining  with  him,)  part  of  thefe  lands  devifed  to  her  by 
and  forfeit,  his  will,  after  the  death  of  her  mother,  and  ?A(o,'jl.per  annum  \r\ 
thrfi'ibrtan-  fee-farm  rent,  which  was  doubtful  if  it  pafTed  by  the  will  or  not. 
tiai  part  and  In  1 709  J.  S.  died  without  altering  his  will.  (Note  J.  S.,  in  a 
jntfit  be  letter  10  Clarke  upon  the  treaty  of  marriage,  declared  what  he  would 
^i?y™-  '    give  him  with  his  daughter  in  prefent,   and   that  (he  would  be  ^ 
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better  fortune  at  hia  death.)      ^/are,  If  this  devife  to  ^.  in  fee>  Aouldfup- 
iipon  condition  of  marrying  with  tlie  confent  of  truftees,  be  dif-  P'y  '^"laii 
fpenfed  with  or  performed    by  her  marrying  in  jf.  5.'s  lifetime,  favour^th" 
ami  with  his  confent?     And  Coiuper,  C.  was  of  opinion,  that  by  deviiee:  and 
the  marriage  with  the  confent  of  the  father,  the  condition  is  dif-  *^'^  'ord/hip 
penfed  with,  and  the  devife  become  abfolute.  "ha^it  was 

aiimiil^d  chu  here  was  no  foifeiture  ,  ana  ("aid,  fli  >uld  he  take  away  the  eftate  from  the  fir!t  devifee, 
when  it  cjni.ot  go  to  the  devilVe  over,  it  would  defcend  to  heirs  at  lav*',  which  certainly  was  never  th« 
intent  ot  the  teltator.  One  quefti  .n  in  this  cale  was,  If  the  father  giving  and  fettli  ig,  upon  yi's  mar- 
risjie,  part  or  the  lands  devikd  to  her  ty  the  will  p-ecedenr  to  the  marriage,  be  a  revocation  of  the  whole 
devife  t^^  her,  or  only  pro  i.-.nto,  a-;  wao  fettled  tm  her  upon  the  marriage  ?  And  Lord  Chancellour  held, 
that  the  lands  fettled  by  the  father,  upon  the  mariiage  oi  A.,  is  a  revocation  oniy  pro  tarto  (^i  the  lands 
dc-vifi'd  to  her,  mo  not  (if  the  who'e  devife;  for  implied  rsvocations  cught  to  be  plain  and  certain,  and 
tl;2  inconfittcncy  molt  apparei  t.  which  is  not  fo  in  this  ca(e  :  for  why  may  nor  t'e  father  give  his 
daugh:ei  an  theie  lands  at  hi?  death,  though  it  was  not  prober  tor  h'm  to  pjit  .viih  ih^m  all  in  his  life 
time  i"  'I  hough  he  gave  p  rt  by  deed,  wny  may  he  not  give  her  the  reft  by  w.ll  ?  Decreed  for  plain- 
tilTthe  wife,  for  all  the  lands  deviftd  to  her  by  wiil.  Ibid-  And  fee  j«.v — 2  Vcrn.  720.  Clarke  v, 
Bgtki.y,  (Sff. 

[J5.  by  will  duly  executed  purfuant  to  the  flatute  of  frauds,  and  Brudeneii 
dated  in  Ocloher  1738,  gave  and  dcvifed  Sec-/,  to.  his  fifter  E.,  and  ^'  "^""^t't 
alfo  400/.  to  his  fiPcer  t,,,  and  other  fmall  pecuniary  legacies,  and  268. 
then  gave  all  his  real  and  perfonal  eftate,  not  otherwife  therein 
difpofed  of,  after  payment  of  his  debts  and  legacies,  to  5.  his  bro- 
ther, and  appoiiticd  liim  executor.  Afterw-irds  B.  by  a  fubfe- 
quent  will,  dated  May  1741,  and  revoking  all  former  wills,  gave 
and  bequeathed  100/.  to  his  fifter  L.,  and  400/.  to  his  fifterjE'. 
and  the  reft  and  refidue  of  his  eftate,  real  and  perfonal,  he  difr 
pofed  of  as  before.  But  the  latter  will  was  not  executed  accord- 
ing to  the  ftatute  of  frauds.  Lord  Hardw'icke  being  of  opinion, 
that  thefe  legacies  being  to  be  taken  originally  as  perfonal,  becaufe 
although  the  lattef  words  created  a  charge  upon  the  land,  yet 
they  were  in  their  primary  intention  perfonal ;  the  next  queilion 
was,  Whether  the  legacies  given  by  the  firll  will  were  revoked  by 
the  fecond  in  toto,  they  being  given  differently  and  to  different 
perfons  ;  or,  whether  the  legacies  given  by  the  fecond  will  were 
to  be  confidered  as  only  modifications  of  the  firll,  and,  confe- 
quently,  as  revocations  of  them  pro  tanio  only ;  the  confequence 
of  which  would  be,  that  the  latter  legacies  would  continue  a 
charge  upon  the  land  ?  And  Lord  Hardwicke  was  of  opinion,  that 
the  legacies  given  by  the  fecond  will  were  to  be  confidered  as  part 
of  the  money  given  by  th^  firit,  only  new-modelled  or  qualified  ; 
and  that  the  fecond  will,  tlierefore,  was  a  revocation  of  the  firft 
pro  tanto  only ;  and,  accordingly,  decreed  the  raif^ng  of  the  lefs 
fums  out  of  the  real  eftate  of  the  teftator, 

B.  in  17  14,  by  leafe  and  releafe,  conveyed  certain  eftates  in  Burgoynev. 
H-  to  himfclf  for  life,  remainder  to  his  firft  and  other  fons  F°^»  ^  ■'^'k. 
in  tail,  remainder  to  B.  for  life,  remainder  to  his  firft  and 
other  fons  in  tail,  remainder  to  the  right  heirs  of  B.,  fubject 
to  a  power  of  revocation  by  any  deed  or  writing  under  his 
hand  and  feal,  k^c.  fo  as  that,  at  the  time  of  fuch  revocation, 
lie  fettled  other  land  xn^Xorkfjlre  free  from  incumbrances  to  the 
fame  ufes.  B.  afterwards  made  his  will  in  1729,  and  thereby, 
among  other  things,  devifed  all  his  lands  in  Torkjhire  and  elfe- 
\yhere  to  truftees  upon  trufts  therein  mentioned.     Then  B.  \\\ 
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1730,  by  leafe  and  releafe,  intended  by  him  as  an  execution  of 
the  power  of  revocation  refervcd  in  the  former  deeds,  conveyed 
a  dlJihiB  eftate  in  Tcrkjhire  to  the  ufes  of  the  former  fettlement  in 
1714,  but  this  eftate  was  deficient  in  value  and  fubje£l  to  a  term 
for  fecuring  children's  fortunes,  and,  therefore,  the  fettlement  of 
it  not  a  good  execution  of  the  power  refervcd  in  the  former  deed. 
But  the  leafe- and  relenfe,  in  1730,  being  made  fubfequent  to  the 
viil  of  1729,  was  clearly  held  to  be  a  revocation  of  the  will  quoad 
the  devife  of  the  Torkjhire  eftate,  as  part  of  all  the  teftator's  lands, 
t^c.  in  Torkjhire  mentioned  to  be  devifed  by  the  will  j  and  that 
eftate  therefore  was  not  fubjeft  to  the  trufts  created  thereby. 
Martin  V.         So  where  a  man  by  his  will  gave  an  eftate  in  fee  tooneof  hisfifters, 
Savage,Bar.  gi^^j  after  this  made  a  marriage-fettlement,  wherein  he  limited  the 
s"c'.  cited    eftate  in  ftri£l  fettlement,  remainder  to  his  own  right  heirs  ;  that 
aVez.  440.  fettlement  was  held,  notwlthftanding  the  reniaiiuler  was  limited 
to  his  own  right  heirs,  and  fo  the  old  ufe,  to  be  a  revocation  of 
the  whole  devife  to  the  fifter. 
Bennetv.  Again,  it  was  held  by  Lord  Hardwlcke,  in  the  cafe  oi  Beiitiet 

Wade,  ^       ^^(j  JVade,  that  a  recovery  fufFered  of  land  after  a  will  made,  gave 
'  ■*  ^*  a  new  eftate  therein  to  the  tenant  to  the  pracipCy  although   the 
limitations  were  to  the  old  ufes  ;  and,  confequently,  that  a  will 
thereof  made  previoufly  was  revoked  by  ir. 
Darleyv.  Again  A.  being,  under  his  marriage-fettlement,  tenant  for  Ufe, 

^wm't  r  ^'^'^  remainder  to  truftees  to  preferve  contingent  remainders, 
i.e.  7  Br.  with  remainder  to  his  firft  and  other  fons  in  tail,  remainder  to 
P.^C.  177.  himfelf  in  fee,  made  his  will,  and  thereby  devifed  the  fettled  eftates 
as  in  his  will  mentioned ;  and  then,  bj  indenture  of  leafe  and  re- 
leafe, conveyed  the  fame  hereditam.ents  to  J9.,his  heirs  and  affigns 
for  ever,  and,  afterwards,  by  another  indenture,  reciting  the  fore- 
going leafe  and  releafe,  and  that  the  fame  was  to  make  B.  tenant 
to  the  pracipCy  for  fuffering  a  recovery,  the  ufes  whereof  were 
therein  declared,  as  to  the  lands  in  quellion,  to  be  to  himfelf  and 
his  heirs.  Then  a  recovery  was  fuffcred,  after  which  A.  the 
teftator  died  without  republilhing  his  will,  and  without  there  hav- 
ing been  any  iffue  of  the  marriage.  The  queftion  was.  Whether 
the  deeds  executed  and  the  recovery  fufFered  were,  under  the  cir- 
cumftances  of  this  cafe,  a  revocation  of  the  will  .''  The  counfel 
for  the  devifee  argued  that,  in  this  cafe,  the  deeds  and  recovery 
did  not  amount  to  a  revocation,  the  fame  being  executed  and  fuf- 
fered  by  A.  without  any  intention  appearing  upon  tlie  ftate  of  the 
cafe  to  alter  or  revoke  his  will  ;  that  a  recovery  by  tenant  for  life, 
remainder  to  truftees,  ^Hfc.  was  a  nullity,  an  innocent  recovery,  and 
in  this  cafe  nugatory,  that  y/.'s  eftate  for  life  was  not  devifable  5 
that  all  he  could  devife  was  his  revcrfion  or  remainder  in  fee, 
and  that  thereof  he  could  not  fuffer  a  recovery  j  that  the  recovery 
therefore  only  operated  on  his  life  eftate,  which  amounted  to 
nothing.  But  the  court  of  Common  Pleas  afterwards  certified, 
that  the  deeds  executed,  and  the  recovery  fuftered,  were  a  revoca- 
tion of  the  v^'ill,  but  did  not  give  their  reafons  for  this  decifion. 
But  the  ground  thereof  feems  to  have  been  that,  by  the  recovery, 
^  A.  drew  the  whole  interell  in  ^ihe  land  into  himfelf,  and  got  one 
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entire  fee,  a  total  new  eflate  in  fee  which  could  not  be  defeated 
but  by  the  entry  of  theiruftees  to  preferve  contingent  remainders; 
and  that  his  former  eftate  for  life,  with  contingent  remainders, 
^c.t  and  remainder  over  in  fee,  were  all  gone,  until  the  truftees 
fhould  enter  for  the  forfeiture,  which  they  never  did :  fo  that  ^, 
died  feifed  of  an  e-lbite  in  fee  in  pofleffion  of  the  lands  comprifed 
in  the  fettlement,  which  was  a  differeiit  eftate  from  that  which  he 
had  when  he  made  the  will.] 

A.  made  his  will,  and  ther  of  his  brother  executor,  and  devifed  2  Vern.  23/ 
unto  his  executor  all  his  eftate  both  real  and  pcrfonal,  and  four  Wiikinfon 
years   ;.ftcrwards  he  nuirries,  and   then  by  a  codicil  makes  his    *        * 
wife  his  executrix.      Ai;d  the  queftion  was,  Wl  ether  the  brother 
fhould  have  the  perfonal  eftate  ?  And  it  was  urged  that  he  fliould; 
for  he  does  not  take  it  as  executor  only,  tut  by  exprefs  words  of 
gift  in  the  will,  and  it  appears  that  there  was  not  only  a  benefit 
intended  him  as  executor,  for  even  the  real  eftate  was  devifed  to 
him ;  but  it  being  in  proof  that  he  had  not  any  real  eftate  in  the 
world,  it  was   faid   by   my  Lord  Chancellour,  that  the  perfonal 
eftate  was  defigned  him  only  as  executor  :  and  it  was  thereupon 
decreed  for  the  widow,  the  executrix. 

If  A.  by  his  will  devifes  all  the  refidue  of  his  perfonal  eftate  to  MS,  Rep, 
B,  and  C,  and  makes  them  executors  ;  and  after,  by  a  codicil,  Humphries 
cancels  and  revokes  every  legacy,  thing,  and  part  relating  to  5.,  canc/^Hil.'* 
and  revokes  his  being  executor  :  C.  fliall  have  the  whole.     A  re-  25  G.  2. 
vocation,  without  a  new  gifj-,   ftiall  have  the  fame  efFe£l  as  if  it 
had   been  exprefsly  given  ;  and  whether  it  be  by  codicil  or  oblite- 
ration, it  is  the  fame. 

An  alteration  of  circumftances  has  been  confidered  as  an  im- 
plied revocation.  — 'ihus, 

'J.  S.,  being  a  bachelor,  made  his  will,  and  devifed  a  legacy  of  i  Abr.  Iq, 
500/,  to  his  brother,  and  other  legacies  to  other  perfons,  and  de-  ^^-  4' 3* 
vifed  his  real  eftate  to  Ehz.  C/ofe  ^^d  her  heirs;   and  afterwards  Thompfon. 
intermarried    with   the   fame  JEIiz.  C/o/e,   and  died,  leaving  her  1  P.  Wms. 
privement  enfeint  with  a  fon,  without  mukinjj  any  alteration  in  his  3°4-  ma 

.  <~^         J  ^  note  this  rc» 

will;  and  the  main  queftion  in  the  cafe  was,  "Whether  this  alter-  porter  fays, 
ation  in  the  teftator's  circumftances  did,  of  itfelf,  without  more  thatthiscafe 
ado,  amount  to  a  revocation  .'*    Thofe  who  artrued  for  its  being  a  "'^^l'"'"'^  at 

.  ..."        the  Rolls, 

revocation,  relied  on  the  cafe  of  one  Ayres  {^a),  in  which  it  was  8Dec.i7oi, 
refolved  by  the  judges,  that  where  a   man  that  was  unmarried  "here  sir 
made  a  will  and  devifed  away  his  eftate,  and  afterwards  married  hefj"^"^^^"' 
and  had  a  child,  and  died  without  making  any  revocation  of  his  fubfequent 
will,  this  alteration  ol  circumftances  was,  in  itfelf,  a  revocation  marrijge, 
of  the  will.      And  a  cafe  was  cited  out  of  Cicero  (^),  where  one  c"|*yrcn  "ifas 
thinking  his  fon  dead,  devifed  his  eli.te  to  another;  yetthe  fon  arevocation 
returning,  it  was  held  he  fhould  have  it,  becaufc  it  was  not  to  be  °f  ^  " ''  "f 
fuppofed  he  would  have  difinherited  him  without  reafon.     On  the  d^^mi/redthe 
other  fide  it  was  argued,  that  though  alttrration  of  circumftances  bill  of  the 
may,    in   fome    cafes,  amount  to  a  revocation  of  a  will,  yet  it  'sK^f«5s> 
does  not  in  this  cafe  ;  for  t'.ere  is  nothing  but  what  a  reafonable  i^l^^^lf 
man  might  do,  nothing  unjuft  or  unjuftihable.     It  appeared  he  chatpdoi 
had  4n  intention  of  marrying  EUz.  Clofe  when  he  made  his  will,  ^he  eftate  by 
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f  h  w'B  though  perhaps  he  might  not  know  when  he  died  that  his  wife 

And  the  re-  was  enfant^  or  if  he  did,  yet  it  is  not  uncommon  for  many  who 

porter  adds,  ^^f.  j^jp^  jq^  q^  fond  of  iheir  wives,  to  leave  tlieir  children  wholly 

in^herc'l'i'-*  in  their  power,  to  make  them  the  more  dutiful  to  her,  and  that 

ftrar's  bock,  he  muft  know  the  fen  would  be  the  wife's  heir,  as  well  as  his  ; 

thatWright,  ^rx^  would  havc  the  eflate  as  fuch,  if  fhe  did  not  dilpofe  of  it 

Kr^in  j"iy'  ^'■°"^  h\\n.     Lord  Keeper  was  clearly  of  opinion,  that  alteration  of 

following,  circumflances  might  be  a  revocation  of  a  will  cf  lands  as  well  as 

rjverfeJ  the  q£  ^  perlonal  eilate ;    and  that,  notwitldtanuing  the  ftatute  of 

ordfr  ct  dif-    ,.,,  .■  i-ii  i-i-j 

jniiTion  and  H^uds  aud  pcrjurics,  which  does  not  extend  to  an  miplied  revo» 
tiecrecd  the  cation  :  but  no  fuch  alteration  appears  liere,  for  no  injury  is  done 
yayment  of  ^j^y  perfon  ;  and  thofe  are  provided  for  whom  the  teflator  was 
cies.     "       bound  to  provide  for,  and  fo  eftablifhed  the  will. 

ia)  I  P.  Wms.  304.  S.  C,  cited  by  Sir  John  Trevor,  Mafter  'f  the  IloUs,  and  appears  to  have  been  the 
cafe  of  E\re  \.  tyre,  faid  to  be  rep  rted  to  Sir  John,  by  Treby,  Ch.  J.  and  (orr.e  eminent  civilians. 
Jlid.  in  a  noie.  \b)  Fid.  Cic.  de  Oratore,  Cantab.  Ed.  p.  69,  102,  &c.  Dig.  L.  ult.  de  Hxred.  Inft. 
f  t'ron  the  principle  which  the  Malter  of  the  Rolls  went  upon  in  Brown  v.  Thompfin,  it  was  decided 
in  the  Exchequer,  upon  a  will,  made  by  one  in  the  liietime  of  a  fp  nv-r  w  fe  who  died  without  iflue, 
V hereupon  he  nnairied  a  fecond  wife  by  wh(im  he  had  ilVue  ;  that  the  tcftator's  fecond  marriage,  a>!d  ha-j- 
/(jo-  iff'uc  by  that  marriage,  was  a  total  revocation  cf  the  will  made  in  the  lifetime  of  the  firft  wife. 
C'hiiltopher  V.  Chriltophtrr,  cited  in  4  Burr.  2182.  in  ^xacc  1771-  See  alfo  Wciinj^Lton  v.  Welliag- 
ton  4  Burr.  2171. —  The  fame  queftion  cccuncd  in  the  cafe  of  Spragge  againft  Stone.  In  this  cafe 
there  were  two  wills.  The  fitft  will  was  made  in  Jamaica  in  1704,  by  which  the  whuie  eilate,  leai  and 
perfonal,  was  deviled  to  a  ftranger.  The  teftat^r  married  in  1765,  and  had  ilVue  in  1766  Afterwards, 
on  the  icth  of  0<?iober  1766,  the  teftatsr  made  another  will,  which  war  in  iiis  own  hand-writing,  bi^t 
Tipt  duly  attelled  acc.Tding  to  the  ftatute  of  frauos,  by  v\hich  lie  deviled  his  v.i>Jtt,  real  and  pevfonal,  to 
his  wile  in  trufi  for  his  fon.  It  had  hecn  di.cre<-o  in  the  court  of  Chancery  in  Jamjlca,  that  the  mar- 
|-lj''e  and  bifth  of  a  child,  and  the  feconu  will,  amoun'ed  to  a  revocation  as  ro  the  perfonalty,  but  not 
as  10  the  rta!  eftatc.  !'ut,  on  appeal  to  the  pr'vy  council,  (Parker,  Chief  Baron,  De  Grey,  Chief 
Juftice,  and  Sir  Eardly  Wilniot,  being  prefcnt,)  the  rteciee,  as  to  the  icsl  eltate,  was  reverfed,  and  i,t 
w.is  declared,  that  the  fubfequent  marrlaje  and  birth  of  a  child  were,  in  point  of  law,  an  implied  revo- 
cation of  the  will  of  1764.  No  notice  was  taken  of  the  fecond  will  in  the  order  of  reverfal.  Spia^ga 
V.  Stone,  at  tkc  Cockpit,  20th  March  1773,  citvd  in  Dougl.  35.] 

xLd.  Raym.  Tliough  marriage  and  the  having  of  children  has  been  deemed 
441.  Lugg  ^  revocation  of  a  will,  yet  it  is  only  a  prefumptive  revocation  ;  (ox 
V.  >>usg.  ^f  jj.  appg^i-3  by  any  expreilion,  or  other  means,  to  be  the  intent  of 
the  devifor,  that  his  will  ihould  continue  in  force,  the  marriage 
will  be  no  revocation  of  it. 
Pradyv.  [Thus,  J.  N.  fcifed  in  fee,  inter  alia,  of  the  eftatesin  queflion, 

fubitt,  jii  June  1770,  being  a  widower  v/ithout  children,  and  his  fifler 
*'  ^''  ^.  being  his  heir  at  law,  made  his  will  in  writing  duly  attefled, 
and  thereby  devifed  the  fame  eflates  to  truUees,  to  the  intent  that 
the  Chancellour,  Mafler,  and  Scholars  of  the  Univerfity  of  Cam- 
bridge, and  their  fuccefTors,  fliould  receive  an  annuity  thereout 
upon  trufl  to  be  applied  as  dire£led  in  a  book  covered  with  mar- 
ble paper,  of  his  own  hand-writing,  ^r.  by  tlie  will  referred  to  j 
and  fubjeft  to,  and  chargeable  with  the  faid  annuity,  and  the 
powers  and  remedies  for  recovery  thereof,  in  truft  for  his  own 
right  heirs  and  aiTigns  for  ever.  T/je  ivlll  did  not  cor.tain  any  dcvife 
cf  any  other  pari  of  the  teflator  s  real  efatc.  After  making  this 
will  the  teRator  married,  but,  previous  to  the  marriage  and  after 
making  tlie  will,  he  conveyed  certain  lands,  of  the  annual  value 
of  1230/.  to  truftees  for  the  purpofe  of  fecuring  to  his  intended 
wife  a  clear  yearly  fum  of  800/.  in  cafe  there  fliould  be  no  fon  of 
the  marriage,   and  6co/,    if  there  fiiould  be  a  fon,  by   wav  of 
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jointure  and  in  bar  of  dower,  with  remaindet  to  himfv^lf  In  fee. 
The  eftates  devifed  by  the  ivill  were  not  comprifed  in  this  convey- 
ance. The  teftator  had  ifllie  of  the  faid  marriage  one  daughter. 
After  her  birth,  he,  continuing  feifed  as  aforefaid,  fubfcribeti  his 
name  to  another  paper-writing  in  the  prefence  of  three  witnefTes, 
who,  at  his  requelt,  fubfcribed  their  names  thereto  in  his  prefence 
and  in  the  prefence  of  each  other,  the  efFecl  of  which  was  as  fol- 
lows :  viz.  "  Memorandum  of  what  J.  N.  faid  in  the  prefence 

*'  of  A.^  B.y  and    C.  on  the day  of ,  that  as  his  will 

*'  was  made  before  he  married  a  fecond  time,  he  had  there  de- 
*'  vifed  his  eftate  to  his  heir  male-,"  and  then  after  mentioning 
other  circumltances  it  ilates,  "  that  he  alfo  particularly  devifes, 
"  that  the  college  gift  may  be  paid  and  difpofed  as  he  has  in  the 
**  faid  will  diretled.  The  parchment  book  refpefling  the  college 
*'  gift  is  to  (land.  Mr.  B.  had  intlrutlions  for  this  and  drew  it 
*'  up."  But,  before  the  figning  of  this  paper  by  J.  N.,  he  ftruclc 
out  this  latter  part  of  the  memorandum  by  drawing  his  pen  acrofs 
it,  faying  to  the  perfon  who  reduced  it  Into  writing,  *'  Ton  may 
"  draw  your  pen  through  what  you  have  flow  ivr'itten^for  there  is  a 
**  parchment  book  nvith  the  luill  in  the  hands  of  B.  that  mentions  all 
"  about  it."  Soon  after  this  the  teftator  died.  And  one  queftioii 
was,  Whether  this  will,  and  the  devife  therein  to  the  charity,  was 
revoked  by  the  fubfequent  marriage  and  birtli  of  a  child  ?  And  it 
was  held  that  It  was  not;  for  a  fubfequent  marriage  and  birth  of 
a  child  aflbrding  a  mere  prefumption,  which  in  this  cafe,  as  iti 
every  other,  might  be  rebutted  by  every  fort  of  evidence,  the 
declaration  of  the  teftator,  as  to  drawing  the  pen  through  the 
latter  part  of  the  inftrument  laft  executed,  and  referring  to  his 
nuill  7l%  a  fubfifting  inftrument,  was  decifive  evidence  to  rebut  the 
prefumption,  that  the  change  of  his  circumftances  furnifb  ,can 
Intent  to  revoke. 

But  It  does  not  feem,  that  either  of  thefe  circumftances, 
vix.  marriage  and  the  having  of  children,  \NO\x\d  ftngly  fufllce  to 
ralfe  the  prefumption  of  an  intended  revocvilon. 

A  teftator  having  made  his  will,  after  feme  fmall  legacies  to  his  Shepherd  v. 
collateral  relations,  conftituted  his  wife  refiduary  legatee.     After  ^'^'=ph*^'^>i'_ 
the  making  of  the  will,  viz.  in  1673,  his  wife  was  brought  to  bed  noteVio}." 
of  a  daughter,  upon   whofe   birth   the  teftator  added  a  codicil, 
whereby  he  directed  tliat  the  legacies  (liould  be  paid,  and  that  an 
annuity  of  '^00 1,  per  annum  fhould  be  fecured  on  the  reftduum  and 
paid  to  his  daughter.     The  codicil  and  will  were  found  together. 
In  1765  another  daughter  was  born,  and  In  1768  a  fon,  who  was 
a  pofthumous  child,  the  teftator  being  dead  about  fix  months  be- 
fore his  birth.     And  the  queftion,  on  a  cafe  fent  out  of  Chancery 
by  Lord  Camden  for  the  opinion  of  Sir  George  Hay,  was.    Whe- 
ther the  fubfequent  birth  of  children  was  a  revocation  of  this  will? 
And  It  was  determined,  that  the   fubfequent  birth  of  children, 
even  In  cafe  of  perfonalty,  did  not  amount  to  a  revocation.] 

A  fubfequent  devife  to  a  perfon  Incapable  of  taking,  is  a  revo-  10  Mod. 
cation  of  a  precedent  devife  to  a  perfon  capable.     This  was  ap-  *33-  Rop-f 
proved  by  the  counfel  on  both  fides  as  good  Ijaw.    Thus,  in  a         ^'  ^="^<=''^«' 
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Devife  of  lands  to  A.,  if  afterwards  the  devifor  devlfes  the  fame 
lands  to  B.  who  was  a  pnpifl;,  both  devifes  are  void  ;  for  though 
thejafl  is  void  as  a  will,  yet  it  is  good  as  a  revocation. 

[^.,  being  at  variance  with  his  wife,  by  his  will, -made  in  1739, 
and  executed  at  a  tavern,  gave  all  his  cPtate  real  and  perfonal 
to  his  brother,  and  made  him  executor.  And  in  1740,  A.  by  a  deed 
poll  gave  and  granted  to  his  wife  all  his  fubjiame  which  he  then 
had  or  might  thereafter  have.  The  queftion  was,  Whether  this 
will  was  revoked  by  the  deed  poll  ?  Et  per  Lord  Chancellour,  the 
latter  inftrument  cannot  take  effe£l;  as  a  grant  or  deed  of  gift  to 
the  wife;  becaufe  the  law  will  not  permit  a  man  to  ntake  a  grant 
or  conveyance  to  his  wife  in  his  lifetime,  neither  will  a  court  of 
equity  fufFer  the  wife  to  have  the  whole  of  the  hufband's  eftate 
while  he  is  living;  for  it  is  not  in  the  nature  of  a  provifion, 
which  is  all  the  wife  is  entitled  to.  But  then,  another  confidera- 
tion  remains,  viz.  though  it  cannot  take  effect  as  a  grant  to  the 
wife,  yet,  whether  it  be  not  an  act  fo  inconfiftent  and  repugnant 
to  the  will,  that  it  may,  though  an  a6l  not  ftri£lly  legal,  amount 
to  a  revocition  .''  And  his  lordfliip  faid,  that  he  was  of  opinion  it 
was,  and  declared,  that  the  will  was  revoked  as  to  all  the  perfonal 
ejlate  by  the  deed  poll. 

M.  made  her  will,  and  thereby  devifed  a  mefluage  in  L.  to  her 
fifter  for  life,  and  after  her  deceafe  to  truftees  to  fell  the  fame,  and 
to  apply  200/.,  part  of  the  produce  thereof,  to  A.^  and  other  parts 
to  other  perfons,  and  gave  the  refidue  to  C.  After  the  making 
of  the  will,  the  teflatrix  fold  the  eftate  for  2500/.,  part  of  which 
was  left  on  mortgage  of  the  eftate,  and  the  remainder  laid  out 
in  the  purchafe  of  ftock.  Then  the  teftatrix  died  without  re- 
publifhing  the  will  •,  and  the  queftion  was.  Whether  this  fale  was 
a  revocation  of  the  will?  And  it  was  held  that  it  was,  for  there 
was  an  abfolute  difpofition  made  by  the  will,  and,  before  that 
could  take  effecl,  another  abfolute  difpofition  inconfiftent  with 

A  devife  was  made  of  a  term  carved  out  of  an  inheritance  for 
ninety-nine  years,  before  the  ftatute  of  3  Ss*  4  ^F".  fff  M.  c.  14.  of 
fraudulent  devifes,  in  truft  to  pay  14/.  per  anmim  to  a  grand- 
daughter for  life  ;  and  after  the  making  of  this  will,  the  devifor 
mortgaged  this  land  for  five  hundred  years,  (which  is  a  revocation 
in  law  for  the  term,  but  the  devifee  has  an  equity  to  redeem  the 
mortgage,  1  the  mortgagee  afligns  over  the  mortgage  to  the  plain- 
tiff, who  was  a  creditor  by  bond  to  the  teftator,  and  the  reverfion 
in  fee  defcended  to  the  teftator's  heir  at  law.  Fer  Cowper^  Ch. 
— The  mortgage  is  a  revocation  pro  tanto  of  the  devife  of  the  an- 
nuity, and  fhe  muft  keep  down  the  intereft,  or  pay  a  third  part  of 
the  redemption  •,  but  being  a  devifee  flie  may  redeem  the  mort- 
gage without  paying  the  bond. 

A.  devifes  land  to  an  executor  for  payment  of  debts,  and  recites 
that  a  particular  fchedule  of  them  was  annexed  to  the  will,  re- 
mainder over.  Afterwards  he  mortgages  part  of  the  faid  lands, 
and  pays  moft  of  the  fchedule  debts  with  the  money.  And  it  was 
decreed,  that  this  mortgage  is  not  a  revocation,  either  in  all,  or 

part, 
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part,  and  that  the  will  ought  to  extend  to  all  the  debts  that  {hould 
be  owing  at  the  time  of  his  death,  and  not  to  the  fchedule  debts 
only ;  and  that  the  mortgage  was  only  a  fecurity,  and  not  an  ap- 
pointment how  it  fliould  be  made.     But  this  decree  was  reverfed,* 
though  without  prejudice  to  the  heir  at  law. 

If  lands  are  devifcd  to  one  in  fee,  and  afterward  mortgaged  to  Prec.  in 

the  fame  devifee,  it  is  a  revocation  hi  totoy  being  inconfiftent  with  Harkneftt, 

the  devife  ;  though  it  was  agreed,  if  the  mortgage  had  been  to  a  Bayle^. 
ftranger,  it  had  been  a  revocation  quoad  the  mortgage  only.     De- 
creed per  Lord  Macclesfield. 

J.  S.  by  his  will  gives  his  daughter  500/.  for  her  portion,  and  i  P.  Wms. 

afterwards  marries  her  to  A.,  and  gives  her  300/.  for  her  portion  6Si.  Hartop 

in  marriage,  and  lived  four  years  after  without  revoking  his  will,  niore.  p'rec. 

Afterwards  the  hufband  is  a  bankrupt,  and  the  affignees  brought  in  Chan. 

a  bill  againil  the  father's  executor  for  the  ijoo/.,  or  at  lead  to  re-  54'-  s.  c. 

cover  200/.  to  make  up  the  portion  tantamount  to  the  500/.  le-  y.s.hy 

gacy.     Lord  Chancellour  Parker  with  great  clearnefs  held,   that  will  gave 

giving  a  daughter  a  portion  by  will,  and  afterwards  a  portion  in  "^.^^  '  P"*** 

marriage,  is  by  the  law  of  all  other  nations,  as  well  as  Great  Bri-  his  daugh- 

tain,  a  revocation  of  the  portion  given  by  the  will-,  and  difmifled  ^e"".  if  lie 

the  bill  with  cofts.  »:t2S 

confent,  but  if  not,  then  aoo/.  only  :  AI.  afterwards,  in  the  lifetime  of  her  father  and  mother,  married 
without  the  ccnfent  of  either  of  tl-.sm,  but  the  father  was  afterwards  prevailed  on  to  give  her  aoo/.  and 
died  without  altering  his  will.  M."s  hufband  afterwards  becoming  a  bankrupt,  his  affignees  brought  a 
bill  to  have  the  300/.  or  at  leaft  the  200/.  given  M.  by  her  flither's  will  j  but  the  bill  was  difmifled, 
for  that  the  200  I.  given  by  the  father  in  his  lifetime,  was  a  fatisfaftion  of  the  legacy,  and  a  revoca- 
tion of  the  will  as  to  that  portion;  and  the  300/.  was  to  take  place  on  her  marrying  with  her  mother's 
confent,  which  could  only  be  intended  after  the  father's  death,  and  ctjufequently  the  legacy  never  became 
due  at  all.     [f^ideJufrjy\o],i\-.  tit.  Legacies  (D).] 

Teftatrix  having  three  daughters,  -A.,  i?.,  and  M.,  by  will  de-  vin.  Abr. 
vifed  1000/.  to  J.,  800/.  to  Ji.y  and  coo/,  to  M.     After  this  will  ',',^;  ^"'^ 
was  made,  plaintitt  courted  ^.,  and  upon  a  treaty  of  marriage,  pi.  lo, 
teftatrix  gave  a  note  for  500/.  payable  within  fix  months  after  the  Pepper  fef 
marriage  to  plaintiff,  in  augmentation  of  her  daughter's  portion  ^'^^  ^^"' 
left  her  by  her  father ;  and  the  next  day  the  marriage  was  had ; 
and  upon  the  fame  day  the  teftatrix  was  taken  ill,  and  died  fix 
days  after,  without ,  altering  or  making  a  new  will;  but  fhe  de- 
clared, that  (lie  intended  that  her  daughter  A.  fhould  have  but 
1000/.  from  her,  and  that  now  fince  (he  had  given  her  this  500/. 
(he  muft  alter  her  will;  and  fent  for  an  attorney  to  do  it;  but 
when  he  came  (he  was  light-headed,  and  died  foon  after.     And  it 
was  faid  by  the  defendants,  the  executors,  that  the  teftator's  alTets 
were  not  fuilicient  to  pay  the  plaintiff  the  500  /.  upon  the  note,  and 
the  1000/.  legacy,  and  likev/ife  the  legacy  left  to  the  other  two 
daughters.     And  two  points  were  made;  firft.  If  this  500/.  note 
(hall  be  taken  in  part  of  fatisfaQion  of  the  1000/.  legacy?  Se- 
condly, If  parol  evidence  (liall  be  admitted  to  prove  the  intent  of 
the  teftatrix  ?  And  per  Lord  Chancellour  Parker — The  circum- 
ftances  of  teftatrix  and  her  family  may  be  given  in  evidence  to 
expound  the  will,  but  not  any  parol  declarations  to  explain  the 
words  of  the  will,  or  to  controul  it :  that  in  this  cafe  there  is  no 
doubt   upon  the  words  of  the  will  j  but  the  queftion  is,  If  the 

teftatrix 
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teftatrix  has  not  advanced  part  of  the  legacy  in  her  lifetime  upoii 
the  marringe  of  her  daughter  ?  And  the  evidence  is  only  as  to  the 
fatisfaclion  ;  and  thereupon  his  lordfliip  admitted  the  evidence  to 
be  read  ;  and  dire£led  the  Mafter  to  fee  if  there  were  allets  fufli- 
cient  to  pay  all  the  legacies ;  and  upon  report  the  court  to  deter- 
mine as  to  the  quanttnn  due  to  the  plaintiff. 
aP.  Wms.         J.  S.  dcvifed  to  M.  his  wife  fix  houfes  in  bar  of  dower,  and, 
"^*w^*^"    fubje£l  to  his  legacies,  he  devifcd  (the  reft  of)  his  real  and  per- 
And  his  '      fon.d  eftatc  to  his  two  daughters,  and  their  heirs,  in  moieties; 
lordfhip         and  afterwards,  in  confideratrjn  of  the  marriage  of  A.  his  eldeft 
thought  this  {laughter  with  i?,  J.  S.  by  marriage-articles  covenanted  to  fettle 
ftwneer,       One  moicty  of  his  real  eftate  to  the  ufe  of  himfelf  for  life,  re- 
bccaufe,  af-    maindcr  to  the  ufe  of  the  faid  B.  and  A.  his  intended  wife  for 
terthemar-    ^^gj^  lives,  remainder  to  the  younger  children  of  the  marriaere  in 

nage-arlicies  '  t.      r  •  j    r>     •       r  i      ir  j 

entered  into,  ^'1''  general,  remamdcr  to  the  laid  B.  in  lee  ;  and  alio  covenanted 
y.  S.  had  that  he  would  ftand  poffelT-d  of  one  moiety  of  all  fuch  perfonal 
executed  a     eftate  as  he  ftiould  leave  at  his  death  (fubic6l  only  to  his  debts, 

codicil,  con-  ,  .  ,  ^        ■'         .         ■' 

firming  his  and  fuch  legacies  as  fliouid  amount  to  5000/.)  in  trull  for  B.  and 
will  fubjedt  his  faid  Intended  wife  for  their  lives,  and  afterwards  to  be  paid  to 
cles  Vh[ch  *^^"^  younger  children.  Lord  Chancellour  Kifig  held,  that  though 
confirmation  this  was  but  a  covenant,  and  therefore  at  law  no  revocation  of  the 
was  a  re.  will  by  which  the  teftator  had  difpofed  of  his  real  eftate,  yet  that 
ofhi's  wiiT  *^^  fame  being  for  a  valuable  confideration,  was  in  equity  tatita" 
and  as  if  he  mount  to  a  conveyance,  and,  confequently,  in  equity  a  revoca- 
had  written  tioH  of  the  will  as  to  the  moiety  of  the  fix  houfes  devifed  to  the 
or°hadaffer-  tc^^tor's  wife,  fo  that  B.  was  entitled  to  one  clear  moiety  of  the 
ward  for  a  real  eftate,  and  to  an  account  of  the  rents,  i^c.  thereof,  from 
valuable  j^  ^/g  death  ;  but  as  to  the  fix  houfes  devifed  to  the  teftator's 
affignedlve"  wife,  it  being  his  intent  that  Ihe  fhould  have  them,  the  court 
a  moiety  of  held,  that  flic  fhould  have  a  fatisfaclion  out  of  the  remaining 
his  real  and  nioiety,  and  that  the  wife  fhould  not  fuffer  by  the  marriage- 
fiftateto  his  articles,  there  being  enough  out  of  the  other  moiety  to  fupply  and 
eldeftdaugh-  fatisfy  the  devife  of  the  fix  houfes  to  her.  Therefore,  as  to  the 
^"w^l  .  other  moiety  of  the  real  eftate,  it  was  decreed,  that  the  teftator's 
faid  moiety  widow  was  to  have  for  her  life  fix  houfes,  part  thereof,  and  the 
thufdifpofed  refidue  of  fuch  moiety  fubjedl  to  the  wife's  eftate  for  life  in  the 
of  did  no       jijj  houfes,  to  be  divided  between  the  two  daughters  equally. 

longer  con-  o  t  / 

tinue  any  part  of  the  faid  y.  5.'s  eftate  ;  fo  that  the  teftator  afterward  by  devifinj  a  moiety  of  his  real 
and  perfonal  eftate  muft  be  intended  to  have  meant  the  remaining  rioiety  only,  and  to  have  divided  that 
moiety  into  moieties.  Ibid.  334.  Note  j  after  the  making  of  the  will  and  codicil,  the  teftator  and 
his  wife,  by  leafe  and  releafe  and  fine,  mortgaged  the  premifes;  and  it  was  urged,  that  this  was  a  re- 
vocation of  the  will  J  but  p^r  Lord  Chancellour,  it  can  only  be  a  revocation  pro  im::o.     I!/:d,  334. 

Seledl  Cafes  J.  S.  on  his  marriage  with  F.'s  daughter,  fettled  500  /.  per  ami. 
in  Chanc.  ^^  j^^j. .  j^g  afterward  furrendered  fome  copyhold  eftates  to  the 
V,  Lannoy.  ufe  of  his  will  which  he  made,  and  gave  the  copyhold  to  his 
•wife.  Afterward  J.  S.,  on  the  death  of  his  wife's  father,  became 
entitled  to  1500/.  in  right  of  his  wife;  then  J.  5.  levied  a  fine, 
and  made  a  new  fettlement,  and  increafed  her  jointure  300/. 
per  ami.^  but  never  altered  his  will.  And  per  Lord  Chancellour 
—The  fettlement  is  a  revocation  of  the  will,  for  fuch  lands  as 

are 
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are  comprlfed  in  it  i  but  the  copyhold  is  not,  and  therefore  pafles 
by  the  will. 

y.  S.  in  1699  leaves  to  J.  8784  A  in  truft,  to  be  by  her  invefted  SelcftCafet 
in  lands,  and  to  fettle  the  fame  on  herfelf  for  life,  remainder  to  !;"  ^^q"^; 
the  heirs  of  B.     A  decree  was  had  againft  -<^.  to  lay  out  the  mo-  v.'scud'a- 
ney  in  lands,  and  to  fettle  the  fame  according  to  J.  S.'s  will.     ^.  more, 
purchafes  lands  to  the  value  of  3300/.,  and  devifes  thofe  lands 
to  C.  (who  was  heir  at  law  to  B.)  and  her  heirs,  and  gives  feveral 
legacies,  which  could  not  be  paid  if  the  devife  were  not  to  be 
taken  as  part  of  fatisfaiVion  ;  and  for  that  reafon  it  was  fo  de- 
creed by  Lord  Chancellour  King. 

A.  and  B.  were  tenants  in  common  of  lands  in  fee.     A,  by  Vln.  Abr. 
will,  dnted   25  Jan.  1719,  devifes  her  moiety  of  the  faid  lands  V^'  g^'^' 
unto  truftees  and  their  heirs,  upon  truft  to  fell  the  fame  for  the  pi.  jo 
purpofes  therein  mentioned  ;  and  afterward  /I.  and  B.  made  par-   Luiher  7. 
tition  by  deed,    dated  \6  Ma\  1722,  and  a  fine  was  levied,  and  ^"^l' 
the  ufes  were  declared  to  be,  as  to  one  moiety  m  leveralty  to  A.  leg.bywsy 
in  fee,  and  as  to  the  other  moiety  in  feveralty  to^.  in  fee.     In  ofnotecites 
1724,  A.  died  without  revoking  or  altering  her  faid  will,  leaving  ^g^g^/Lu! 
jf.  S.  her  only  fon.     Lord  Chancellour   declared,  that  the  will  ther  v.  Kid- 
was  well  proved,  but  referred  it  to  the  judges  of  B.  R.,  Whether  by.andftyj, 
the  deed  of  16  May  1722,   and  the  fine  levied  purfuant  thereto,  Je,^tifiwce* 
was  uot  a  revocation  of  the  will.     And  Raymond^  Ch.  J.,  Fage,  appears  10 
Probyn,  and   Lee,   Juftices,  certified   their   opinions   to  be,  that  beibbyth* 
the  will  was  not  revoked  by  this  deed  and  fine,  and  that  y^.'s  book-"kh 
Ihare  of  the  land  contained  in  this  deed  and  fine  paffed  by  tlie  will,     wh  ch  Lord 

ChaiiC.  King 
concurred,  and  ordered,  that  the  feveral  truftb  in  «4.'s  will  /houW  be  eftabliflieJ.  [So,  Swift  v.  Roberts, 
3  Burr.  1490.  Brydges  V.  Duchefs  of  ChaiiJois,,2  Vtfz  jun.  429.]  It  5$  added  in  P.  Wms's  report, 
that  if  A.  devifes  lands  and  levies  a  fine,  and  the  caption  and  deed  of  ufes  are  before  the  will,  but  the 
writ  of  covenant  is  returnable  after  the  will,  this  feems  a  revocation  ,   bscaufe  a  fine  operates  as  luch 

from  the  return  of  the  writ  of  covenant,  and  not  from  the  caption. See  Salk.  341.     Lloyd  and  the 

Lord  of  Say  and  Scale  ;  and  yet  this  is  an  hard  c^fe,  fince  by  the  caption  the  party  conufor  does  all  his 
part,  and  the  reft  is  only  the  adl  of  the  clerk  or  his  attorney,  without  any  particular  ipfttuflbna  ixotg\, 
the  party. 

[But,  if  the  conveyance,  by  which  a  partition  is  made,  be  for 
any  other  purpofe  except  merely  that  of  partition,  though  it  be  no- 
thing more  than  conveying  the  elfate  to  fuch  ufes  as  the  party 
may  appoint,  it  will  operate  as  a  revocation  of  a  will  previoufly 
made. 

Thus,  where  T.  died  in  1741,  feifed  in  fee  of  lands  which  were  Timer  v. 
gavelkind,  leaving  two  fons  R.  and  //.,  who  both  entered- therein  ^whf  "op* 
upon  their  father's  death,  and  were  each  feifed   of  an   undivided  &  ^  Atk. 
moiety  thereof  j  and,  they  being  fo  feifed,  R.  made  his  v.'ill,  and  742-  745* 
devifed  all  his  lartds  and  tenements  and  all  his  moiety  to  his  wife  :  g^°j      °' 
afterwards  a  deed  of  partition  was  made  and  executed  by  and  be-  Duchefs  of 
tween  R.  and  if.,  and  the  lands  in  queftion  were  allotted  to  R.,  <-tandpi;, 
and  it  was  covenanted  therein  that  they  and  their  wives  (hould  all  l^al'^'  ^*^' 
join  in  levying  a  fine,  (which  was  done,)  and  that  the  fame,  as  to 
the  lands  in  queftion,  fliould  enure  to  the  ufe  of  R.  and  fuch  ptr- 
fon  and  perfons,  and  for  fuch  eftate  and  eftates,  as  he  fliould,  by 
deed  or  will,  limit,  direct,  or  appoint :  and,  in  default  of  fuch  ap- 
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poiptmcnt,  to  the  ufe  of  R.  in  fee :  Lord  Chief  Juftice  Lee  held 

this"  to  be  clearly  a  revocation  of  the  will,  and  not  like  the  cafe  of 

a  ior''  partition  only  unattended  by  a  fine  or  conveyance  to  a  new 

life,  which  would  not  have  been  a  revocation.] 

}WS.  Rep.         By  marriagt-articles  it  was  agreed,  that  the  wife's  lands,  where- 

^arfons  v.      of  flie  wa?  feifed  in  tail,  fliould  be  conveyed  to  the  hufband  in  fee: 

Frecr.Tan^,  ^    ^y^      marrird  :  the  hufbnnd  made  his  will  and  d^vifed  thefe  land^: 

[■3Atk.74i.  then  the  hufliand  and  wife  fuffcred  a  recqvery  of  thefe  lands,  to 

S-  C.  luch  ufcG,  and  for  fuch  eflates,  as  they  lliould  jointly  appoint,  and 

•S^"c'  '''^'   1"  default   of  fuch  appointment,   to  the   ulc  of  the  hufband  and 

3Wms.:?4i.  his  heirs.     She  died  without  appointing.     Per  Hard-wt'le,  Ch.— • 

_S.  c.  The    Xhis  amounts  to  a  revocation  of  the  will.     A"d  in  this  ( afc  the 

j/T^of  thb^  following  rules  were  laid  dov.'n, 

argurpent  is  thu<!  ftated  by  Lord  Lnughboiough  in  2  Vez.  jun,  <}  ji.   fiom  rny  Lord  Hardwicke's  nctes : 

*'  Jt  is  adinitfd,  that  if  the  icibtor  had  been  feifed  in  tec  ac  tiie  date  or  the  will,  a::.   :  ad  alti^rwards 

*'  fuffered  a  le.coveiy,   that  would  be  a  revocatiop  ;  aid  yet  the  objection  vvi.u.d  luvf  ;ield  e«)u<iU^  'h'-re 

«'  of  the  alteraiion  being  made  onjy  lor  the  pprl(,cular  purpoi'e  of  enabliiig  him   and  \\.\,  w.fe  t</  dilpofe 

f  without  any  other  form  of  conveyance.     Thete  are  a  great  variety  of  caies,  and  nice  and  aitilicial 

f  dijiinflione,  upon  the  fivour  to  the  heir.     O'lc  rule,  however,  is  certain  ■■,  that    t  a   nan  's  le  JfJ  in 

*•  fee,  and  difpofcs  by  will,  and  afferwards  makes  a  conveyance,  taking  back  a  uz*/  eftaie,  that  is  a 

'•'  revocation;    fo,  if  he  deviles  the  land,  nnd  levies  a   Jine  without  any  ufe  dfcl.;ri' ,  ;  this  js  a  rev.ca- 

^<  tioii  ,  and  yet  he  takes  back    he  old   ufe  unaltered  ;   which  is  a  prodigioufly  ftron^  cafe       But  thefe 

*<  call's  admit  of  linjitatlonj  and  (tiftinflions  :  and  therefore  if  a  teftator  makes  a  conveyance  for  life  or 

<'  yearc,  that  being  a  particular, /iar/ia/  purpnfe,  no  more  than  wiilar(fw.ei  (h't  pur -nle  is  levoked  .   the 

*f  line  being  drawn,  and  the  purpofe  fpeciried  with  a  declared  intent  pf  going  thui  far  ani;  n.i  larthet . 

•'  Thefe  are  the  rules  of  law  :   the  counfel  have  doubted  whether  they  cxt'nd  to  pquiiabe  inti'rrlls,  with-" 

"  pu"  Citing  authorities :   out  1  think,  they  hold  in  equity,  and  am  or  opinion,  that  what  >;>  a  fvo- 

f '  cation  at  laW  fhall  hold  in  equity  ;  as  it  would  be  very  mifcliievout,  tha'-  tbe  fame  fort  of  conve  ance 

*'  fhould  nor  be  a  revocation  in  both  cafes.     Tiieref  re,  if  a  man  having  an  equitable  eftate  makes  h;s 

»•  will,  and  then  executes  a  conveyance,  and  difpofes  of  it,  or  declares  rhe  ufes  to  himlelf,  that  will 

f*  be  a  revocation,  if  it  would  be  fo  oi  a  legal  eftate  at  Jaw.     But  itill  this  revocation  follows  the  rule 
«'  of  lavv;   and  therefore  if  the  conveyance  be  of  part  only,  and  for  a  particular,  partial  purpofe,  it 

*•  fhall   be  a  revocation  pro  tanto  only.       Upon  this  principle  i;  Vernon  v.  Jones  ;   fo.  Ojcle  v    Cooke^ 

"  that  where  the  conveyance  amounts  only  to  a  fecurity,  it  is  oniy  a  charge  upon  the  land,  and  no  ic- 

»'  vocation  j  and  as  the  heir  may  Jn  all  thofe  cafes  have  the  furplus,  fo  fnall  the  devifte."] 

If  a  man  feifed  in  fee  devifes,  and  then  makes  a  conveyance  by 
fme,  feoiTitient,  or  recovery,  and  takes  back  a  new  ellate,  ic  is  cerr 
tainly  a  revocation,  and  fo  if  he  takes  back  the  old  ufe  unaltered, 
from  a  prcfumption  that  he  could  not  have  made  fqch  a  convey- 
ance, without  an  jntention  to  alter  his  will:  but,  if  after  making  his 
will  he  had  made  a  leafe,  or  charged  it  with  a  fum  of  money, 
Isfc.y  it  would  only  have  been  a  revocation  pro  tanto.  The  rules 
are  the  fame  in  the  devife  of  a  real,  and  of  a  perfonal  eftate,  with 
regard  to  charges  piade  afterward:  but, if  a  man,  having  an  equi* 
table  eftate  in  fee,  devifes  it,  and  then  takes  a  conveyance  of  th? 
legal  eftate,  it  is  no  Revocation.  Tlie  equitable  eftate  will  not  pafs 
by  will,  but  tb.e  lieir  at  law  by  defcent  of  the  legal  eftate  may  be- 
come a  truftee  for  the  devifee,  who  may  call  for  a  conveyance  of 
the  eftate.  If  a  man  contradls  by  articles  for  the  purchafe  of 
lands,  and,  before  a  conveyance,  devifes  the  lands  and  dies;  the 
jievifee  (ball  have  the  lands  afid  call  for  a  conveyance  from  the 
vendor.  If  a  man,  feifed  of  a  legal  eftate,  makes  his  will,  and 
then  conveys  the  legal  eftate  to  another  in  truft  for  himfelf,  it  is  a 
revocation.  If  in  this  cafe  the  hulhand  had  only  taken  the  legal 
eiliite  by  the  recovery  to   execute  it  into  the  equitable  eftate,  it 
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would  have  been  no  revocation;  but  new  ufes  are  appointed,  and 
though  the  wife  died  without  making  any  appointment,  that  will 
not  alter  the  cafe,  for  here  he  took  the  fee  by  the  recovery  dif- 
ferently qualified,  fubjed  to  different  conditions,  differently  con- 
veyed. 13ut,  if  two  parceners  make  partition,  levy  a  fine,  and  de- 
clare the  ufe,  that  will  not  be  a  revocation,  becaufe  it  isto  effedu- 
ate  the  partition. 

[5.  in  1733  furrendered  copyhold  tenements  to  the  ufe  of  T.  Thruflout 
and  B.  his  wife,  for  their  lives,  remainder  to  the  heirs  and  afTigns  °f  (^''j,^^*^/^™* 
of  T.J  and  they  were  accordingly  admitted  ;  and  then  T.  furren-  cunnin-, 
dered  to  the  ufe  of  his  will.  B.  died,  leaving  iffue  by  T. — G.  the  ham, 
eldefl,  and  /.  the  youngeft  fon.  In  1744,  T.  the  father  furren-  Rf^*''j'o46« 
dered  thefe  tenements  to  the  intent  that  the  lord  fhould  regrant 
them  to  the  ufe  of  T.  and  his  heirs  until  his  marriage  with  S., 
and  then  to  the  ufe  of  T.  and  S.  for  their  refpe^live  lives,  remain- 
der to  the  heirs  of  their  two  bodies,  rgiiaiyider  to  the  right  heirs 
ofT.  No  admilllon  was  had  by  T.  under  this  furrender.  After- 
wards, viz.  in  1757,  T.  devifed  the  eftates  to  S.  his  wife  for  life, 
remainder  to  /.  his  youngefl  fon  and  M.  his  wife,  for  their  re- 
fpedlive  lives,  and  died,  leaving  S.  his  widow,  and  G.  his  eldefl  fon 
and  heir.  In  1759,  S.  was  admitted  for  her  life  on  the  former 
furrender  made  on  her  marriage,  and  then  G.  the  fon  was  admitted 
to  the  reverfion  expeftant  on  her  deceafe.  /.  the  youngefl  fon 
died  ;  then  S.  the  tenant  for  life  died.  Afterwards  M.  the  widow 
of/,  was  admitted  by  virtue  of  the  will  of  T.  and  the  furrender 
to  the  ufe  thereof.  The  queflion  was,  Whetlier,  by  the  fubfe- 
quent  a6ls,  the  furrender  to  the  ufe  of  the  will  v/as  at  an  end  ? 
It  was  argued  that,  by  the  furrender  in  1744,  every  thing  pafled 
out  of  T.  the  devifor,  confequently  there  was  an  end  of  the  fur- 
render to  the  ufe  of  his  will  in  1733  j  and,  he  never  having  been 
admitted,  nor  of  courfe  furrendered  to  the  ufe  of  his  will,  in  qon- 
fequence  of  the  new  limitation  in  1744,  nothing  pafTed  by  the 
will  of  1757.  Sed per  curiam,  unantmoufly — The  old  ufe  in  fee; 
granted  to  T.  in  1733,  to  which  he  was  then  admitted,  and  which 
was  furrendered  to  the  ufe  of  his  will,  was  not  taken  out  of  hina 
by  the  new  limitation  and  furrender  of  1744.  He  had  therefore 
no  occafion  to  be  re- admitted  to  it  for  the  purpofe  of  furrendering 
to  the  ufe  of  his  will,  but  (hall  be  conflrued  to  be  in  of  his  old 
cftate.] 

A.  being  feifed  in  fee,  fettled  his  eftate  by  leafe  and  releafe  in  Lili,  Piaft. 
1712,  to  the  ufes  thereinafter  fpecified,  with  liberty,  neverthelefs,  ^°^^'  3.9'^* 
at  his  will  and  pleafure  to  difpofe  of,  alienate,  or  change  the  fiid  g°°i'd  v. 
eftate,  or  any  part  thereof,  for  any   eflate  or  ellates  whatfoever.  Lord  Fau- 
as  he   fliould   think  lit,  and  to  revoke  all  and  every  the  ufes  p|^^"^^" 
thereby  limited,  and  then  declares  the  ufes  to  himfelf  for  life,  Rep.^207. 
with   feveral  remainders,  and  a  remainder  over  to  D.  in  (fee)  S.  c.  andaa. 
tail.     The   faid  deed  contained  the  following  powers:    fi.rfl,  a,  fl^^^j^^^,'""" 
power  lor^^.  by  any  deed  or  writing,  figned,  fealed,  and  delivered  L)r(i  Ch' 
in  the  prefence  of  two  or  more  witneiles,  to  demiie,  leafe,  limit,.  fe'd>  t''=- 
or  appoint  the  faid  premifes  tp  any  perfon  whatfoever,  for  any  j^j/'^^itu* 
t(inrm  oy  terms  whatfoever,  and  for  fo  much  yearly  rent  as  he 
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thought  it     (houM  think  fit.     And  that  it  fliall  atul  may  be  lawful  to  and  for 
would  be  of    f]jg  f^jj  y^,  at  jiny  time  during  his  natural  life,  at  his  will  and  plea- 
other"andit  ^^^^y  ^o  g'-^"'^)  ^^^'>  ^^  demife  the  faid  premifes,  or  any  part  thereof; 
could' be  of    or  by  any  deed  or  writing  under  his  hand  and  feal,  or  by  his  lad 
no  ufe  but     ^,ij|^  ^^,  j^  writing,  figncd,  fealed,  delivered,  and  publifhed  in 
an  unlimited  ^^^  prefence  of  three  or  more  witnefles,  to  revoke,  repeal,  and 
power  over     make  voId  all  and   every  or  any  the  ufe  and  ufes,   eftate  and 
the  eftate  j     eftates,  trufts,  and  limitations  before  raifed,  and  to  declare  or  limit 
intention       ^^^  fame,  or  fuch  new  ufes  as  fliould  feem  mod  meet  to  him,  and 
was  to  re.      then  and  from  thenceforth,  the  eftates  before  limited  and   fo  re- 
ferve  fuch  a  yQ^et^^^  to  ceafe,   isfc.  .    and  that  the  faid  ^.  may   difpofe    of  the 
Icrdniip  faid  fame  premifcs,  and  every  part  thereof,  to  fuch  other  perfon  and 
he  would  not  ufes  as  he  fhall  think  fit;  any  thing,  ^V.  to  the  contrary  notwith- 
abridge  it.     ftjnding.  The  firft  part  of  this  provifo,  Wz.  "  to  grant,  fell,  or  de- 
«  mife,"  appears  infertedby  interlineation.  In  1715, -^.  by  leafe  an^ 
releafe,  reciting,  that  he  was  indebted  as  fpecified  in  a  fchedule 
annexed,  conveyed  his  eftate  to  7-F.  R.  and  TV.  S.  and  their  heirs, 
in  truft  to  pay  the  faid  debts  by  the  annual  profits,  or  mortgage 
or  fale  of  the  premifes,  and  after  payment  thereof,  to  pay  the 
overplus,  if  any,    and    reconvey  fuch  parts  of  the    premifes  as, 
fhould  remain  unfold,  to  the  faid  ^.,  or  to  fuch  perfon  and  perfons* 
and  to  fuch  ufes,   tsfc.  as  A.  by  any  deed  or  writing,  under  his 
hand   and    feal,   attefted  by    two   or  more    credible   witnefles,. 
fhould   limit,  &c.     This  leleafe   was  attefted  by  two   witnefles 
only.     ^.  died  without  ifl!ue.     Lord  Chancellour,  alFifted  by  Lord 
Chief  Baron  Reynolds  and  the  Mafter  of  the  Rolls,    was  of  opi- 
nion, that  j^.  intended  to  referve  an  abfolute  power  over  this 
eftate,   and  either  to  revoke  it  by  an  exprefs  revocation,  or  by  a 
conveyance  to  different  ufes,  which  are  the  two  kinds  of  revoca- 
•    tion,  as  is  evident  as  well  from  the  preamble  which  is  interwoven, 
with  the  confideration  of  the  deed,   as  from  the  provifo:  and. in 
confequence    of  that  intention,   it   Is  reafonable    to  fuppofe    he 
meant  to  have  a  power  to  defeat  It,  without  taking  any  notice  of 
it,  and  if  no  power  hp.d  been  referved  in  the  body  of  the  deed, 
then  would  the  preamble  have  given   a  general  power.     That  a 
conveyance  to  diflerent  ufes  would  have  been  a  revocation  as  ef- 
fedlual  as  an  exprefs  revocation,  and  that  he  thought  any  other 
conftruclion  would  be   forced  and  unnatural.     That  if  ^.  had , 
flopped  with  the  firft  words  of  the  provifo,  viz.  "  to  grant,  fell,  or 
**  demife,"  he  had  referved  an  abfolute  power.     Then  come  the 
vvords,  *'  or  by  aiiy  deed  orwriring."     Or  is  plainly  a  disjunctive. 
introdu£lory    of    a   different    fentence,   and   a   different   power, 
which  is  plain  by  the  words  immediately  following,  viz.  **  And, 
*'  then  the  ufes  fo  revoked  and  repealed,"  which  refer  to  the  ex- 
prefs power  of  revocation      That  if  the  fecond  part  of  the  claufe, 
**  or  by  any  deed  or  writing,"  iifc  had  been  dropped,  and  it  had 
been  "  or  tu  repeal,"  ^c.^  it  Is  plain  they  would  be  diftin£l  pow- 
ers :  and  his  lordfhip  afked.    Why  thofe  words  fhould  alter  the 
cafe?  that  the  circumftance  of  three  witnefles  is  only  applicable 
to  the  exprefs  revocation ;  but  It  neither  goes  to  the  firil  power, 
nor  to  the  general  power  of  difpoling  at  the  end.  of  the  claufe, , 

viz. 
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■^iz.  **  And  that  the  faid  J.  (hall  and  may  difpofe,"  &c,y  which  is 
as  much  a  di{lin£t  power  as  can  be,  and  is  larger  than  the  firftj 
for  by  this  he  might  give  his  eftate  (tail)  by  wilL  That  the  ex- 
prefs  power  of  revocation  could  not  by  this  conflruftion  be 
thought  nugatory,  for  within  the  firft  power  he  could  not  be  re- 
inftated  in  his  former  eflate  without  a  conveyance  and  reconvey- 
ance ;  nor  could  he  have  devifed  it.  But,  admitting  it  to  be  fo, 
he  thought  general  intention  is  not  to  be  fuperfeded,  becaufe  i 
fobfequent  part  of  the  deed  is  furplufage  :  and  that  the  whole 
legal  eftate  pafled  to  the  truftees  by  the  deed  of  1715.  Decreed 
3  2  Jufie  1730. 

Though  a  covenant  or  articles  do  not  at  law  revoke  a  will,  yet  a  P.  Wnw. 
if  entered  into  for  a  valuable  confideration,  amounting  in  equity  ^^|'  hotter 
to  a  (a)  conveyance,  they  muft  confequently  be  an  equitable  re-  (a)  see  s.  p. 
vocation  of  a  will,  or  of  any  writing  in  nature  thereof.     A  wo-  refoived  in 
man's  marriage  is  alone  (b)  a  revocation  of  her  will.  l,*^*o^'^,°^ 
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Ryder  and  Sir  Charles  Wager.  J^V/.  331.  (i)  See  4Rep.  61.  [Butj  if  the  hufband  die  in  the  life- 
time of  the  wife,  then  the  will,  it  feems,  will  revive,  and  on  her  dea  h  afterwards  take  effeft  as  if  no 
marriage  had  intervened.  Therefore,  faith  Serjeant  Manwood  in  Brett  v.  Rigden,  Plo.vd.  -^i^^  a-  'f  * 
feme  fole  make  her  will  the  firft  day  of  May  and  give  land  thereby,  and  aftei  warJs,  the  tenth  day  of 
May,  (he  take  hufband,  who  dies  the  20th  day  of  May,  and  afterwards  the  woman  die  the  30th  day 
ef  May,  the  devife  is  good;  for  it  docs  not  take  effedl  until  her  death,  at  which  time  (he  was  dif- 
covert  as  (he  was  at  the  time  of  making  the  will.— And  it  is  obfervable,  that  the  cafe  of  Forfe  v.  Herti- 
biing,  4 Rep.  61.  wherein  it  was  adjudged,  that  the  will  of  a  feme  fole  was  revoked  by  marriage,  does 
rot  feem  to  impeach  the  cafe  here  put,  for  the  reafon  given  for  that  judgrnent  is  not  only  IjecauT^-  fhe 
afterwards  married,  but  alfo  becaufe  (lie  was  covert  baron  at  the  time  of  her  death.  And  it  is  to  be 
noted,  that  it  is  only  upon  the  authority  of  Forfe  v.  Hembling,  that  the  Lord  Chancfllour  King  delivers 
in  fo  unqualified  a  manner  the  dodrine  in  the  text,  that  a  woman's  matrlage  is  alone  a  revocation  of 
her  will.J 

[By  articles  made  in  i777>  previoufly  to  the  marriage  of  the  Brydgcs  r. 
Duke  of  Chandois,  the*duke  covenanted  that  he  would,  within  fix  ^"t^iiefs  of 
months  after  the  marriage,  caufe  various  freehold  and  copyhold  „  vez!Tun> 
eftates  to  be  well  and  effedually  conveyed,  fo  that  he  might  be  4.17. 
feifed  thereof,  to  the  intent  that,  in  cafe  the  duchefs  fliould  fur- 
vive  him,  fhe  might  become  entitled  to  dower,  and  alfo  that  he 
would,  within  twelve  months  after  the  marriage  and  after  fuch 
conveyances,  fettle  the  faid  eftates,  fubjeil  to  the  dower  of  the 
duchefs,  to  the  ufe  of  himfelf  for  life,  remainder  to  truftees  to 
pteferve  contingent  remainders,  remainder,  after  the  deceafe  of 
the  duke  and  duchefs,  to  truftees  for  a  term  of  years,  to  raife 
portions  for  younger  children,  and  fubje6l  thereto  and  to  dower^ 
to  the  ufe  of  the  firft  and  other  foiis  in  tail  male,  with  remainder 
to  the  right  heirs  of  the  duke.  The  duke  alfo  covenanted,  that  in 
cafe  the  dower  (hould  not  be  equivalent  to  2000  /.  per  aimum,  his 
heirs,  executors,  or  adminiftrators  would  make  good  the  defici- 
ency. By  his  will,  bearing  date  Jan.  9th,  1780,  the  duke  con- 
firmed the  articles  :  and  all  the  real  eftates,  which  lie  had  by  tire 
articles  agreed  to  fettle,  he  devifed,  in  cafe  he  thould  die  without 
ifiue  male,  or  in  cafe  of  failure  of  ilTue  male  in  his  wife's  lifetime, 
to  his  wife. for  life,  remainder  to  his  daughters  as  tenants  in  com- 
mon in  tail,  with  other  limitations.  The  duke  afterward  exe- 
cuted a  fettlement,  by  which  he  difpofed  of  the  fee,  and  which 
purported  to  be  iij  execution  and  performance  of  the  articles  j  but 
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in  truth  contained  many  claufes  and  modifications  inconfiftent 
both  with  the  articles  and  will.  Lord '  Chancellour  Loughbo- 
rowh  held,  thnt  as  the  fcttlemcnt  did  not  purfue  the  articles,  it 
Could  not  be  referred  to  them,  fo  as  to  form  one  inftrument,  and 
was  therefore  a  revocation  of  the  will. 
Williams  V.  But  whete,  by  articles  prior  to  marriage,  the  hufband  being 
Owen,  feifed  in  fee,  covenanted  to  convey  his  eftates  to  truftces,  to  the 

toe  *'  '''^"'  "^^  ^f  himfelf  for  life,  remainder  in  truft  to  fecurc  an  aniruity  to 
his  wife  in  bar  of  dower,  remainder  to  truftees  for  years  to  raife 
portions,  remainder  to  the  fons  and  daughters  fuccellively  in  tail, 
remainder  to  his  own  right  heirs,  and  afterwards  made  his  will, 
and  dcvifed  the  rcverfjon  in  fee  in  the  event  of  his  dying  without 
ilTue-,  and  fubfequent  to  the  will  executed  a  fettlement  in  pur- 
fuance  of  the  articles,  by  which  he  conveyed  the  eftates  to  truf- 
tees and  their  heirs,  upon  the  trufls  and  to  the  ufes  of  the  arti- 
cles :  it  was  holden  with  great  clearnefs,  that  the  will  was  not 
revoked  by  this  fettlement ;  that  the  fettlement  was  nothing 
more  than  a  mere  legal  execution  of  the  articles ;  nothing 
more  than  giving  the  legal  eftate  in  lieu  of  the  equitable  eftate, 
of  which  the  teftator  was  feifed  at  the  time  of  making  the  will ; 
that  the  teftator  devifed  nothing  more  than  the  reverliou  in  fee  ; 
tliat  his  acquiring  the  legal  inteveft  made  no  diflerence ;  and  that 
the  pevlon,  to  whom  the  eftate  was  conveyed,  was  a  truftee  for 
the  purpofcs  of  the  will. 
SMvvyn  V.  By  deed,  in  1750,  S.  was  made  tenant  for  life,  remainder  to  his 

Sdwyn,  foji  ill  tail,  and,  in  175  i>  the  father  and  fon  joined  in  a  bargain 
Ren^zci  '^^^  ^'*^^  ^°  ^^-  ^""^  ^'^  heirs,  to  make  him  a  tenant  to  the  pritcipe 
s.  c.  in  order  to  fufFer  a  common  recovery,  the  ufes  of  w  hich  were  de- 

i  Burr.  clared  to  be  to  5.  the  father  for  life,  remainder  to  the  fon  in  fee- 

''^^'  fim.ple.    Tr/V.'//)' term  began  the  7th  of  7''''"t'  1 7  5 1  •     On  the  8th  of 

June  the  fon  made  a  will,  whereby  he   difpofed  of  all  his  real 
eftate.     In  the  fame  term  a  writ  of  entry  was  fued  out  returnable 
^linden.  Trhi.,  viz.  16th  of  June,  and   the  recovery  was  com- 
pleted the  fame  term.     Soon  afterwards  the  teftator  died.     And  a 
doubt  arifing  as  to  the  validity  of  the  will,  a  c?.fe  was  fent  out  of 
Chancery  for  the  opinion  of  the  court  of  King's  Bench,  and  the 
queftion   was.  Whether  the  lands  in   difpute  palled   by  this  will 
made  after  the  bargain  and  fale,   and   after  the  beginning  of  tlie 
term,  but  before  the  return  of  the  writ  of  entry  ''    And  the.  court 
So  explained  of  King's  Bench  certified  that  the  will  was  valid.     The  founda- 
^^°'.''        tion  of  which  opinion  feems  to  have  been,  that  the  court  confi- 
4.  Burr.  '     dered  the  whole  traufaftion  as  one  conveyance,  each  part  whereof 
1961.  &       mull  relate  to  the  date  of  the  bargain  and  fale,  which  was  the 
^'v?*kft      principal  part,  and  wlilch  was  perfedled,  made  abfolute,  and  deli- 
Rcp.  7cS.    vered  from  obje^Ttions,  by  the  fubfequent  ceremonies. 
I'.oe  on  rhe         So,  in  1 724,  a  copyhold  eftate  was  furrendered  to  the  ufes  of  a 
^crn.  of       marriage-fettlement,  which  left,  in  tlie  furrenderor,  the  reverfioii 
Griffiths       ^"  ^^°'  ^""^^  ^  power  to  devife  the  fame  by  will ;  afterwards  a 
1  Blackft.      furrender  was  made  by  him  to  the  ufe  of  his  will,  and  a  will  made 
B.8p.  605.  .  accordingly.     Then,  in  1751,  the  furrenderor  was  called  upon  by 
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tlie  fteward  to  be  admitted  to  fome  of  the  particular  eftates  created  S.  e.^ 
by  the  original  furrender  in  1724,  v/hich  was  done.  And  the  '\^'^l  ' 
quelHon  was,  Whether  this  admittance  operated  as  a  revocation 
of  the  prior  will  ?  And  the  court  held  that  it  did  not ;  becaufe 
the  whole  tranfaftion  might  be  Confidered  as  one  and  the  fame, 
and  then  the  admittance  in  1751  would  7-c/aL-  to  the  furrender  ill 
1724,  and  be  prior  to  the  will. J 

Tenant  in  tail,  remainder  to  himfelf  in  fee,  devifes  his  lands  ^P-Wmi. 
to  ^.,  and  then  fuffers  a  recovery  to  the  ufe  of  hrmfelf  in  fee,  and  ^^^^  ^J^'"" 
dies  without  ifTue  male;  this  is  a  revocation  of  the  will.  Turner. 

A.,  23d  June  1729,  made  his  will,  and  executed  two  duplicates  Vin.  Abr. 
thereof  before   three   witnefles,   and  made   B.  and  C.   (fmce  de-  "';-  ^^"^^^ 
Ceafcd  ^  executors ;  and   one   or  the  duplicates   was   aeuvered  to  Hydev. 
B.  A.  died  2d  Ocl.  1730,  and  about  three  weeks  before  his  death  Maion, 
he  made  feveral  alterations  and  obliterations  with  his  own  hand, 
in  the  duplicate   remainin<2;  in   his  own  cuftody,   making  a  new 
devife  of  his  real  eilate,  and  a  new  refiduary  legatee,  and  a  new 
executor,  entirely  flriking  out  the  names  of  the  f/rfl:  devifees,  re- 
fiduary legatee,  and  executors,  and  altered  feveral  of  the  formef' 
legacies,   and  infefted  or  interlined  new  legacies;  and   foon  after 
wrote  another  will  with  his  own  hand,  agreeable  in  a  great  mea- 
fure,  but  not  altogether,  to  the  will  or  duplicate  fo  altered,  with  1 
conclufion  in  thefe  v/ords  ;  *'  In  witnefs  whereof  1  the  faid  tefta- 
*'  tor  have  to  each  fheet  fet  my  hand,  and  to  the  top,  where  the 
**  fheets  aie   fixed   together,   my  hand  and  feal,  and  to  the  laft 
"  thereof  my  hand  and   feal,  and  to  a   duplicate    of  the    fam6 
*'  tenor    and    date,   this  day  of  I/S'^'^ 

But  there  was  no  Ogning  or  fixing  together.  The  teftatof 
ibon  after  began  to  write  another  will,  word  for  word  vtith  the: 
laft,  fo  far  as  it  goes,  but  went  no  f^irther  than  devifing  his  lands^ 
He  lived  fix  days  after,  and  was  in  good  health,  and  might 
have  finiflied  and  executed  both  or  either  of  the  latter  wills  if  he 
had  thought  fit.  He  never  fent  or  called  Upon  B.  fox  the 
duplicate  of  the  firft  will  in  his  hands,  though  B.  lived  in  town. 
After  the  death  of  the  teftator,  all  the  teftamentary  papers  or 
fchedules  were  found  lying  all  in  loofe  and  feparate  papers  upon 
a  table  in  his  clofet,  not  figned  cr  executed  ;  and  the  duplicate 
of  the  firft  will  was  found  on  the  fame  tabic,  altered  2nd  obli- 
terated {tttfuprd)^  with  his  name  and  feal  thereto  whole  and  un- 
cancelled; Sentence  was  given  in  the  Prerogative  Court,  for 
the  duplicate  of  the  firft  will  in  5.'s  hands,  and  Confirmed  upon 
appeal  to  the  delegates,  vit.  Lord  Rnyrnond,  Ch.  J.,  and  Probyn^ 
J.,  Dr.  Tindaley  and  Dr.  Bramjha^  (who  were  all  the  delegates  pre- 
fent,)  after  four  days  folen-.n  l||^ring,  and  Upon  a  commilFiori  of 
review  (granted  by  Lord  Chanceilotir  King,  upon  the  petition  of 
Hyde  the  executor  named  in  the  new  will)  wr.s  again  affirmed  by 
the  opinion  of  all  the  delegates  (except  Dr.  Pinfold),  vii.  of  the 
Judges,  Reynolds^  C.  B.,  Page,  J.,  and  Cortiyns,  B.,  and  two  doc- 
tors of  the  civil  law,  chiefly  on  the  rcafon.  as  the  reporter  fays  be 
heard,  that  the  teftator  did  not  intend  an  iuteftaey,  ai>d  by  the  al- 
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terations  and  obliterations  in  his  own  duplicate  of  his  firfl:  will, 
he  appeared  only  to  defign  a  new  will,  which  as  he  never  per- 
fe£l;ed,  the  iirfh  ought  to  Hand;  and  teftator  not  calling  for  the 
duplicate  of  the  firll  will  in  JS.'s  hands,  (Irengthens  the  prefump- 
tion  of  his  intent  not  abfolutely  to  deftroy  his  iirft  will,  till  he  had 
perfe£ted  another,  which  he  never  did. 
MSS.Rep.         J'  S.  devifcd  all  his  real  and  perfonal  eftate  to  truftees  //.,  B., 
Mich.  1 734.  and  C,  their  heirs,  executors,  and  adminiftiators,  in  truft  to  pay 
Af"!/'^'^*    1 5 /. /»i?r  a«//.  to  the  plaintii7's  (his  two  fillers)  for  their  lives,  and 
Spii'.et fef  a/,  after  feveral  legacies,  the  furplus  in  truft  for  the  dlllenting  mi- 
[3F.  Wms.  nillers  at  Readhig^  Sec.  and  gave  300/.  to  each  truftee,  and  20/. 
^*e"  Ca  '    P^^  """•  ^'^  <^^ch,  while  they  took  care  in  executing  thetrufl.     Af- 
Abr.  241.     terward  by  leafe  and  rele;ife  of  fubfequent  date  to  the  will,  the 
pi.  30.  776.  t;e(tator  conveyed  all  his  real  ellate  unto  and  to  the  ufe  of  the  faid 
pliS-   •    J  ^^^  jg,^  and  C,  and  their  heirs,  with  a  provifo  to  be  void  on  pay- 
ment of  10  J".     Antl  by  another  deed  of  the  fame  date,  the  tefta- 
tor gave  all  his  perfonal  eftate  to  the"  faid  ^.,   B.,  and  C,  pro- 
vifo to  be  alfo  void  on  payment  of  lox.     But  J.  S.  kept  both  the 
deeds  in  his  own  cuftody,  and   foon  after  died  -,  and   the  faid 
y/.,  B.f  and  C.  obtained  adniiniftration  cam  tejlarneuto  anncxo  as 
truftees.      The   truftees  for  fome  years  paid  the    15/.  per  ann. 
a-piece  to  each  of  the  teftator's  fillers ;  but  afterwards  refufed  to 
continue  the  payment  thereof,  and  alfo  refufed  to  pay  any  of  the 
diflenting  minifters ;  but  kept  the  rents,  Isfc.  to  their  own  ufe. 
The  two  fifters  (the  heirs  at  law)  and  their  hufbands,  brought 
their  bill  againll  the  furviving  truftee,  infifting  that  the  deed  of 
cojiveyance  of  the  real  eftate,  and  the  deed  of  gift  of  the  per- 
fonal eftate  had  revoked  the  will,  and  that  there  was  a  refulting 
truft  for  them,  as  heirs  at  law  ;  or  at  leaft  that  they  (the  fifters) 
■were  entitled  to  their  ik^L  per  avn,  annuities.     The  defendant  in- 
fiftcd  on  the  piaintifFs  having  forfeited  their  annuities  by  bring- 
{Thisde-     i"g  their  bill,  there  being  a  claufe  in  tlie  will,  that  if  they  (the 
ciee  was        fifters)  difputed  the  will,  then  they  fhould  forfeit  their  annuities, 
affirmed  on    j^^^^^   Chancellour   Talbot  decreed,   that  the  annuities  ihould  be 
before  Lord    paid  to  the  two  fifters,  with  the  arrears  and  growing  payments 
Hardwicke,   thcrcof ;  but  tliC  f.irplus  was  decreed  to  go  to  the   diflenting 
aAtk.,48.]  minifters.        ^  . 

MBS.Rep.  Sir  John  TFohrych  by  will,  in  Augnft  1722,  devifed  his  eftate  to 
^^'^tv^^  truftees  for  the  term  of  200  years,  for  payment  of  all  his  debts. 
Afton  ^i.  I"  December  following  he  devifed  the  fame  to  other  truftees  for 
300  years,  in  truft  to  pay  fome  particular  debts  by  fpecialty  men- 
tioned in  the  deed,  and  all  incumbrances  that  affe£led  the  eftate, 
in  Ji^ne  1723,  he  died  ;  and  the  queftion  was.  If  the  deed  in  De- 
cember was  a  total  revocation  of  the  200  years  term  ?  And  at  the 
Rolls  both  terms  being  held  to  be  confiftent,  the  plaintiff  novr 
brought  a  bill  of  review  \  and  Talbot^  Lord  Chancellour,  wasof  opi- 
nion, that  the  deed  in  December  was  intended  only  as  a  collateral  fe- 
curity,  for  payment  of  the  debts  therein  mentioned^  and  fuch 
others  as  were  a  charge  on  the  eftate  -,  and  that  Sir  John  did  not 
depart  from  his  former  intentions  of  paying  all  his  debts,  but  only 
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to  give  preference  to  thofe  comprifed  In  the  300  years  term, 
which  by  law  were  preferred  to  the  fimple  contrail  debts ;  and 
therefore  he  declared,  that  fo  much  of  the  200  years  term  (hould 
be  fold  as  would  fatisfy  the  purpofes  of  the  deed  ;  and  afterwardi 
the  200  years  term  (hould  commence. 

[It  has  been  held,  upon  the  principle  that  no  aclual  alteration  Is 
made  in  the  thing  devifed,  that  the  changing  of  truftecs,  v/here 
the  eftate  originally  devifed  is  only  the  trull,  will  not  amount  to  a 
revocation  in  law.      Thus,  where  A.  made  his  will,  and  devifed  Bark  v.- 
that  his  feoffees  in  truft  fliould  make  a  leafe  to  C  and  D.  for  Zouch, 
eighty    years,  at   a  certain  rent  payable  to  his  executors;  and,  \^%^^^ 
being  afterwards  refolved  to  change  the  feoffees  in  truft,  caufed  Coies  v. 
them,  or  fome  of  them,  to  join  with  him  in  a  feoffment  of  the  Hancock, 
devifed  hereditaments  to  new  truftees  and  their  heirs,  to  the  ufe  \^^  '  ^"' 
of  A.  and  others,  until  A.  limited  or  ordered  new  ufes  thereof, 
which  he  never  did  ;  it  was  held  that  the  feoffment  was,  in  equity, 
no  revocation  of  the  will. 

So,  IV.  by  his  will  devifed  all  his  real  eftate  in  BerhJJm-e  to  certain  Fullarton  v. 
truftees  and  their  heirs,  to  the  ufe  of  his  farft  and  fecond  fons,  Watts,  cited 
life.  fuccefTively  in  ftridl  fettlement,  with  remainder  to  his  own  Canc'T^' 
right  heirs  ;  and  afterwards  made  a  codicil  to  his  will,  by  which,  14.0.  3.* 
after  reciting  that  fince  the  publication  thereof  he  had  contra£led 
for  the  purchafe  of  certain  lands,  he  directed  the  truftees  and  ex- 
ecutors in  his  will  to  pay  the  purchafe-money  out  of  the  refiduum 
of  his  perfonal  eftate  -,  and  that,  on  payment  thereof,  the  faid 
purchafed  lands  (hould  be  conveyed,  fettled,  and  limited  to  the 
fame  ufes  and  on  the  fame  trufts,  as,  by  his  will,  he  had  limited 
and  declared  concerning  his  other  eftates.  Afterwards  the 
teftator  himfelf  completed  the  purchafe  referred  to  in  the  codi- 
cil, and  took  a  conveyance  of  the  purchafed  eftates  to  certain 
truftees,  therein  named,  in  fee,  in  truft  for  himfelf  and  his  heirs, 
foon  after  which  he  died.  And  the  queftion  was,  Whether  the 
conveyance  of  the  new  purchafed  lands  to  the  truftees,  fubfe- 
quent  to  the  will  and  codicil,  was  not,  as  to  thofe  lands,  a  revoca- 
tion ?  And  it  was  decreed  that  this  was  no  revocation  ;  for,  be- 
fore the  purchafe  completed  the  vendor  was  hut  a  truftee  for  the 
purchafer,  and  the  completion  of  the  purchafe  was  but  taking  the 
eftate  home. 

G.  feifed  of  manors  and  freehold  lands  in  fee,  by  indenture  Doev.  Pottt 
mortgaged  the  fame  in  fee^  afterwards  G.,  on  the  marriage  of  l^oug'.  7^0* 
his  fon,  conveyed  thefe  eftates  to  truftees,  in  truft  to  fecure  an 
annuity  to  his  fon  and  his  intended  vi'ife  for  and  during  the  joint 
lives  of  himfelf  and  his  fon,  and  fubje<£l  thereto,  to  himfelf  for 
life,  remainder  over,  the  ultimate  remainder  to  himfelf  in  fee. 
Then  G,  made  his  will,  by  which  he  devifed  the  reverfion  in  fee 
of  part  of  thefe  lands  to  truftees  in  fee  upon  certain  trufts  and  to 
certain  ufes  not  material  to  be  ftated,  and  devifed  the  reverfion  irl 
fee  of  the  other  part  to  the  fame  truftees  and  their  heirs,  in  truft 
to  fell  arid  difpofe  thereof,  and,  v.ith  the  money  arifing  from  the 
fale,  to  pay  and  difcharge  all  principal  and  intereft  due  on  any 
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mortgages  or  other  incumbrances  affecting  thefe  edates,  ini^ 
from  and  after  payment  thereof,  to  apply  the  refidue  of  fuch  pur- 
chafe-monies  in  paying  and  difcharging  the  fortunes  therein  be- 
fore given  to  his  younger  chiklren.  Then  the  mortgagee,  in  con- 
Cderation  of  the  mortgage-money  paid  in,  conveyed  the  mort- 
gaged eftates  comprifed  in  the  niarriage-fettlement  to  the  trullees 
by  leafe  and  releafe  to  the  ufes  and  trufts  therein  limited,  freed 
and  difchatged  from  all  equity,  terms,  provifoes,  and  conditions 
of  redemption  Afterwards,  by  leafe  and  rekafe,  reciting  the 
above  fa<fls,  the  f.ime  eftates,  comprifed  in  the  marriage- fettle- 
ment,  were  conveyed  by  the  truftces  to  a'  truftee  in  truft  for  G. 
in  fee.  Then  G.  did  without  having  done  any  other  a£l  to  re- 
voke or  alter  his  will.  And  one  queftion  was,  Whether  thefc 
inftruments  amounted  in  law  to  a  revocation  .''  And  it  was  con- 
tended that  they  did  ;  for,  at  the  time  of  the  will,  the  legal 
eftate  was  in  the  mortgagee,  and,  after  the  will,  was  transferred 
from  her  and  conveyed  to  a  truftee  ;  and,  though  the  equitable 
intereft  might  have  remained  the  fame  after  the  conveyince  to 
the  truftee,  yet,  there  having  been  an  alteration  of  the  legal  eftate 
after  the  will,  that,  it  was  faid,  would  operate  as  a  revocation. 
Sed  per  cNriaw,  unanimoufly,  G.  at  the  time  of  the  devife,  had 
merely  the  equitable  fee  in  him,  the  mortgagee  was  his  truftee. 
Then,  on  payment  of  the  mortgage-money,  flie  conveyed  the 
legal  eftate  in  fee  to  the  truftee,  which  was  merely  transferring  it 
from  one  truftee  to  another  ;  and  there  has  been  no  determina- 
tion or  cafe  in  which  the  change  of  a  truftee  has  been  held  to 
revoke  a  will.  Therefore  the  court  thought  the  will  was  not  re- 
voked. 

Where  one  partner  gave  by  his  will  to  two  of  his  partners  one 
ninth  of  one  twelfth  of  the  profits  referved  to  him,  over  and  above 
the  (hares  referved  to  them  by  the  articles  of  copartnerlhip ;  and 
afterwards,  on  the  expiration  of  the  partnerftiip  under  thofe  arti- 
cles, renewed  it  with  thofe  fame  partners,  and  gave  them  a  greatef 
intereft  than  they  had  under  the  former  articles ;  Lord  Hard' 
ivicke  held,  that  the  renewal  of  the  articles  ^vas  not  a  revocation 
of  the  will.] 


2.  In  what  Cafes  the  Court  will  fet  afide  a  Will  for  Fraud. 

aP.  Wms.  y^^yli  Lord  Commiffioner  took  a  difference  between  a  will 
270.  James  ^j^j  ^  ^jggj  gained  upon  a  weak  man,  and  upon  a  mifrepre- 
fentation  or  fraud  ;  for  if  a  will  be  gained  from  fuch  by  falfe 
mifreprefentation,  this  is  not  a  fufTicient  reafon  to  fet  it  afide 
in  equity ;  as  was  determined  in  the  Duke  of  Newcajiles  willj 
betwixt  Lord  Thanet  and  Lord  C/a/v,  and  in  the  cafe  of  Bod-i 
vil  and  Roberts  :  but,  where  a  deed,  which  is  not  revocable 
as  a  will  is,  is  fo  gained  from  fuch  a  perfon,  and  without 
any  valuable  coafideration,  the  fame  ought  to  be  fet  afide  in 
tquity. 


£Df  Mili^  ant!  CeGamenw*  sy^ 

[So,  Lord  Hardwcke,  in  the  cafe  of  Bennett  and  Wade,  fald,  that,  Bennett  v. 

fo  far  as  the  bill  fought  to  fet  afide  the  will  there  in  queftion,  it  ^"^f* 

was  improper  ;  for,  the  court  could  not  make  a  decree  of  that  *  ^^^. 
kind,  but  only  dire£l  an  iflue  devifavit  vel  non. 

And,  in  the  cafe  of  Wehh  and  Claverden^  which  arofe  on  a  bill  Webb  v, 

brought  by  the  heir  at  law,  charging  fraud  and  circumvention  in  t;hverdeji4 

obtaining  a  will ;  Lord  Hnrdivicke  faid,  that  the  court  would  not  '  *^^ 
determine  a  fraud  in  procuring  a  will,  without  directing  a  trial  at 
law,  which  was  done  accordingly.] 

A  will  obtained  in  extremis  and  upon  importunity  of  teftator's  vin.  Abr, 

wife,  his  hand  being  guided  in  the  writing  of  his  name,  has  been  J'l,  ^^^'^^ 

let  aude.  pi.  7,    Moneypenny  v.  Browa^ 

A  will  likewife  concerning  land  mdy  be  good  at  law,  as  being 
well  executed,  and  yet  be  fet  afide  in  equity  for  fraud :  As 
where 

A.  by  will  had  devifed  his  lands  to  M.  his  mother  in  fee  ;  M.  i  p.  Wm?, 
was  afterwards  told  by  J.  S.  that  this  will  would  not  be  good,  but  '■^7->  ^^• 
ought  to  be  guarded,  as  he  called  it,  and  that  he  would  make  an-  T°acy.*    If 
other  will  for  j4.  which  he  would  take  care  fliould  be  fufficiently  ^d.  had  de- 
guarded,    y.  S.  afterward  drew  a  will,  by  which  yi.  gave  the  land  vifed  lands 
to  M.  for  life  only,  remainder  to  J.  S.  in  fee.  Upon  a  bill  to  efta-  ^"j  a'fj"r _"' 
blifh  the  firft  will,  becaufe  of  the  ill  pra£lices  ufed  in  obtaining  ward  ^.5- 
the  after-will,  Lord  Chancellour  Coivper  dire£led  an  iflue  in  Mid-  '^^^  ^'^^^1^ 
dlefexy  where  the  will  was  made,  though  the  lands  lay  in  Shropjhirey  that  the  wii': 
to  try  whether  the  will,  by  which  the  lands  in  fee  were  devifed  to  was  void  for 
M.  was  the  lafl  will  of  A.  r""'  °^'''' 

beiflg  McU 
guarded  ;  and  that  he  would  make  another  will  for  A.  that  (hould  be  effeftually  guarded,  and  accord- 
ingly had  made  another  will  for  A.  whereby  the  eftate  had  been  devifed  to  M.  for  life  only.  Remainder 
to  y.  S.  in  fee,  this  would  be  a  good  will  in  law,  if  attefted  purfuant  to  the  ftatute  of  frauds,  but  wouli 
be  fet  ofide  in  equity  for  the  fiaud  ;  but  as  to  the  evidence  of  the  teftator's  being  rton  co7npos  when  he 
made  thi<.  fecond  will,  that  is  to  be  tried  at  law.  Per  Lord  Ch,3n.  ibid.  aSS.  A  will,  though  good  at 
law,  may  yet  be  fet  afide  in  equity  for  fraud  :  as  MA.  (hould  agree  to  give  B.  bank  bills  to  the  amount 
of  loco/.  in  confideration  that  B.  would  mike  his  will,  and  thereby  devife  his  land  to  A-,  and  accord- 
ingly B,  does  make  his  will,  and  A.  gives  B.  the  bank  bills,  which  prove  to  be  forged  j  this  though  a 
good  will  at  law,  rtiali  neverthelefs  be  avoided  in  equity  by  A.''^  heir  for  a  fraud.  Per  Lord  Chan,  ibidm 
•2.  Vern.  Rep.  699.  See  in  i  Chan.  Rep.  12.  66.  inftances  of  a  will  of  land  being  fet  afide  in  equity  for 
fraud. 

[A  bill  was  brought  to  fet  afide  a  will  for  fraud,  on  fuggedion  Anon. 
that  the  teftator  was  incapable  of  jnaking  it,  by  being  perpetually  3  AWt.  17. 
in  liquor,  and  particularly  when  he  executed  the  will.  And  the 
defendant  pleaded  that  the  will  was  duly  executed,  and  that  it 
ought  to  prevail,  till,  upon  an  iflue  at  law,  it  fliould  be  found 
to  be  otherwife.  Per  curiam — The  plea  mufl:  be  allowed  j  for  you 
cannot  in  this  court  fet  afide  a  will  for  fraud. 3 

A  bill  was  brought  to  be  relieved  againfl  a  will  obtained  by  Vin.  Abr. 
fraud  and  impofition,  upon  this  cafe.     The   plaintiff's   fon  had  '^  2^*^'p1 
made   a  will  \x\  January   17 16,  and  thereby  devifed  all  his   real  n.  Brlnrtiy 
and  perfonal  eflate  to  the  plaintiff,  his  father,  but  falling  ill  foon  v.Keridge, 
after,  at  a  great  diftance  from  his  father,  of  a  confumption,  of  wms  S48*. 
which  he  died,  defendant  pcrfuaded  him  to  make   a  new  will,  s.  c.  cited. 
fome  ftiort  time  before  his  death,  whereby  he  devifed  all  his  real  Eutthisde- 

and  "«°'^»* 
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i)tWil\&  ahD  ^eflamentiof. 


Parker  was  *"d  pcrfonal  eflate  to  defendant  (being  his  kinfman)  upon  truft  to 
afterwards  pay  his  debts  and  legacies  ;  but  fays  nothing  of  the  rcjiJuuui ;  but 
leverfed  by    ^j^gj-e  was  a  general  claufe  of  revoking  all  former  wills,  iSc.  There 

the  lords.  .,°._  .°_.  ,'.  , 

3  Bro.  P.  C.  were  feveral  witnelies  to  prove  an  impolition  and  contrivance,  and 
358.  i  ar,d  falfe  fuggeftion  to  induce  the  teilator  to  make  this  new  will,  fuf- 
wa':  another'  6^^^^"^  to  fatisfy  the  court  that  it  was  unfairly  obtained,  but  the 
othisdecrees  will  was  regularly  figned,  fealed,  and  publifhed,  according  to  the 
of  a  like  ftatutc  of  29  Car.  2.  and  fo  a  good  will  at  law.  Lord  Ch.  J. 
drews'v^""  ^^''^^^j  having  taken  time  to  confider  of  it,  decreed  defend- 
Powys.  ant  to  account  for  the  perfonal  eftate,  having  juft  allowances, 
SVin.  Abr.  ^c.y  and  to  convey  the  real  eflate  to  plaintiff,  fubje£l  to  the  pay- 
r/vuf  Abr.  iT^ent  of  tcftator's  debts,  as  a  truftee  for  the  plaintiff. 

pag.  59  and  66.  For  Lord  Hardwicke  in  Barnfley  v.  Powell,  i  Vez.  zZj.  fays,  "  //  is  certain,^  now 
*'  fettled  by  the  Lords  in  Branfby  v.  Kcridge,  th.-it  this  court  cannot  Jtt  ajide  a  lu'ul  of  fcifinal  tjiatc  for 
"  fraud,  nor  luill  J  infiinge  on  "what  is  laid  doiun  there,  and  in  Powys  v.  Atiiirews,  and  in  t/,e  caje  of 
*'  Mr.  Hawkins's  •loill  \"'  and  in  Bennett  v.  Wade,  Lord  Hardwicke  ipeaks  of  the  cafe  of  Andrews  v. 
Powys  in  like  terms.  But,  where  a  will  was  both  of  real  and  perfonal  eftate  ;  and  a»  to  the  former  it 
kad  been  found  by  the  iury  to  be  forged,  and  the  plaintiff's  conftnt  10  probate  had  been  procured  by 
fraud  ;  Lord  Hardwicke,  upon  the  gioiind  of  this  fiaud,  and  not  upon  any  fuppnfition  of  a  right  to  ex- 
amine the  validity  of  the  will  in  contradiction  to  the  probate,  relieved  againft  the  will,  and  ordered  the 
defendants  to  confent  to  a  revocation  of  the  probate,  and  intimated,  that  if  this  (hould  not  be  confcnted 
to,  he  ihould  go  further  and  make  the  executors  truftees.  Barnfley  v.  Powell,  ubi  Jupra.  So  too,  in 
Sheffield  v.  Dachefs  of  Buckingham,  I  Atk.  6;50.  Lord  Hardwicke  granted  an  injunftion  to  reflrain 
the  duchef:  from  further  controverting  the  will  of  her  huiband,  but  he  founded  this  injunftion  on  an  ad- 
miflion  of  the  will  by  the  duchefs  in  a  former  fuit,  in  which  it  was  agreed  to  be  well  proved  ;  and  he 
admitted,  that  in  an  ad-vcrfary  luay  the  court  of  Chayxery  or  a  court  of  laiv  could  not  determine  on  the  v»- . 
lidity  of  a  probate.  See  Mr.  Hargrave's  learned  argument  on  the  tfftfl  of  fcntences  of  courts  ecclejiaflitaf 
in  cafes  of  marriage.^ 

2  P.  Wms.  A  bill  was  likewife  brought  to  fet  afule  a  will  of  a  perfonal 

286.    Ste-  eftate,  and  to  ftay  the  probate,  upon  a  fuggeftion  of  its  being  ob- 

Ga^r'd^ner!''  Gained  by  fraud;  and  the  defendant  demurred  to  the  jurifdidion 

AT)6percur.  of  Chaucery,  whereupon  an  injunction  was  moved  for,  infifting 

theipirituai  ^\]^^  the  demurrer  confeffed  the  fraud,  and  that  fraud  was  cog- 

jurlfdiflion  "i^^ble  in  equity  as  well  as  in  the  fpiritual  court ;  but  the  injunc- 

of  fraud  re-  tion  was  denied. 

lating  to  a 

■will  of  perfonal  eftate,  and  can  examine  the  parties  by  way  of  allegation  touching  the  fame,  and  if  thf 

will  was  read  faifely  to  tcftatrix,  then  it  was  not  her  will.     Jiid, 

3?.  Wms.  Where  a  bill  is  brought  to  prove  a  will  of  lands,  the  fanity  of 
93.  Hariis  the  teftator  muft  be  proved  ;  but  it  is  other  wife  in  cafe  of  a  deed 
A*2waT'  of  "^ft  ^o  fe^l  f°^  payment  of  debts. 

fet  afide  after  forty  years  pofTeflion  under  it,  upon  account  of  the  infanity  of  the  devifor,  and  although  la 
prejudice  of  a  purchafcr.     Vin.  Abr.  tit.  DevLfe  (Z.  2),  p.  169.     Squire  v.  Perlhall. 

Vin.Abr.  A  will  hath  relation  only  to  the  teftator's  death,  and  not  to  the 

tit.  Devife  making;  for  till  his  death  he  is  mafter  of  his  own  will :  and  there- 
pii  7.  Burk  foi"^  t^^^  ^'^'^^^  °f  ^  papift  in  Ireland  was  held  to  be  avoided  by  a 
>.  Morgan,    fubfequent  ftatute  made  in  that  kingdom,  which  ena£ls,  that  the 

lands  of  papifts  there  ftiall  not  be  devifable,  but  defcend  in  gavel* 

kind, 

3.  "Where  Fraud  in  obtaining  a  Will  is  examinablei 

It  has  been  faid,  that  wills  (of  perfonal  eftates  only)  though 
gained  by  fraud,  if  proved  in  the  fpiritual  Court,  are  not  to  be 
controverted  in  ecjuity.     Thu^  where—- 

A,  made 


£)f  ©mfe  anti  CeGamentjEf*  :^St 

^.  made  his  will,  and  thereby  gave  the  plaintiff  the  greateft  part  a  Vem.  8& 
of  his  perfonal  eftate,  to  the  value  of  5000/.,  as  was  proved  in  the  9-  f"^^^" 
cafej  but  one  B.  his  maid-fervant  had,  in  his  ficknefs,  prevailed  on  *'  °  *' 
him  (as  v/as  alleged)  to  make  another  will,  and  to  marry  her 
a  week  before  his  death,  when  he  lay  in  his  fick  bed,  at  fix  of  the 
clock  at  night,  though  it  was  really  proved  by  two  minifters,  that 
file  was,  a  year  before,  a6lually  married  to  the  defendant  M.  and 
was  then  hh  wife  j  and  that  J/,  procured  the  licence  for  the  mar- 
riage of  ^.  to  B.  And  this  will  being  fet  up  by  M.  executor  to 
B.y  though  it  appeared  there  was  as  grofs  pra£lice  as  could  be,  in 
gaining  the  will,  the  teftator  being  fion  compos,  both  at  the  time 
of  making  this  will,  and  alfo  at  the  time  of  his  fuppofed  marriage  ; 
and  that  in  his  health  he  knew  that  M.  and  B.  were  married ;  and 
that  B.  fupprefled  the  firft  will :  yet  that  will  fo  fet  up,  being 
proved  in  the  Prerogative  Court,  and  the  matter  in  queftion  being 
purely  relating  to  the  perfonal  eftate,  the  Lord  Chancellour  was 
of  opinion,  that  whilft  that  probate  flood,  this  matter  was  not 
examinable  in  Chancery ;  and  though  the  fraud  was  fully  proved, 
and  was  opened  to  him,  he  would  not  hear  any  proofs  read,  but 
difmifled  the  bill. 

So,  where  an  executor  proved  a  will  of  a  perfonal  eftate,  where-  x  P.  Wnjs* 
in  one  of  the  legacies  was  forged  ;  it  was  decreed,  that  the  exe-  ^^h  ^^»°* 
cutor  had  no  remedy  in  equity  ;  but  ought  to  have  proved  the  will, 
with  a  fpecial  refervation  as  to  that  legacy. 

But  though  wills  (of  perfonal  eftates  only)  gained  by  fraud,  aVern.  75; 
and  proved  in  the  fpiritual  court,  are  not  to  be  controverted  in  Nelfoa  v. 
equity,  yet  if  the  party  claiming  under  fuch  will  comes  for  any 
aid  in  equity  he  (hall  not  have  it. 

It  has  been  determined  likewife,  that  the  courts  of  equity  can  i  Stf.  673, 
hold  plea  concerning  a  legacy,  and  likewife  concerning  the  devife  Marrjotv^ 
of  the  re/iduumj  which  is  but  a  legacy  :  and  they  may  in  notorious  ^'""'^' 
cafes  decree  a  legatee,  who  has  obtained  a  legacy  by  fraud,  to  be 
a  truftee  for  another  ;  as  if  the  drawer  of  the  will  (hould  infert 
his  own  name  inftead  of  the  name  of  a  legatee. 

But  it  has  been  decreed  in  the  Houfe  of  Lords,  that  a  will  of  a  i  Abr.  "Ec^ 
real  eftate  could  not  be  fet  afide  in  a  court  of  equity  for  fraud  or  ^*-  4o6. 
jmpofition,  but  muft  firft  be  tried  at  law  on  devifavit  vel  non^  being  Keri^''  ^* 
matter  proper  for  a  jury  to  inquire  into.  ■■•.-■  <, 

[The  cafes  on  "  Eleftion,"  for  which  the  reader  has  been 
referred  to  this  title,  will  be  found  in  the  Appendix  under  title 
•f  Ekaion."] 
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ZUttmtnt 


(A)    Foreign  Plea 


* 


A  (a)  FOREIGN  plea  is  when  the  defendant  pleads  fuch  plea  a  Lil.  Pr. 
as  carr-es  the  caufe  our  of  the  court  wherein  it  is  laid,  by  ^^^;,  374* 
ihewing  that  the  matter  alleged  is  not  as  to  its  trial  within  pie  ju-  (a)  Muft  be 

rifdidion  of  that  court.  ^  ingroiied  oa 

parchment,  and  fjgned  by  counfel.     a  Lil.  Reg.  374, 

As  this  plea  is  merely  dilatory,  and  oufts  the  court  of  its  jurif-  Lit.  Rep. 
jdiftion,  it  was  holden,  even  before  the  ftatute  of  4  ^*  5  Amie^  ^56.  Style, 
c.  16.  that  it  muft  be  on  oath,  and  {i>)  before  imparlance;  and  if  sand.  97.' 
the  defendant  refufe  to  make  oath  of  the  truth  of  his  plea,  the  i^)  Vent, 
plaintiff  may  fign  judgment  as  upon  a  nihil  die-it.  '         ^  °' 

If  a  defendant  in  a  corporiition  court  plead  a  foreign  plea,  which  Heti.  mg, 
is  collateral;  as,  in  debt  upon  a  bond,  if  he  plead  a  releafe  made  It'^^^^^A 
in  a  place  out  of  th^  jurifdi£tion  of  the  court,  it  need  not  be  verbaum.' 
received  without  oath :  but,  if  in  covenant,  or  debt  for  money  to 
be  paid  at  another  place,  he  plead  payment  accordingly,  or  cove- 
nants performed  in  the  place  limited,  which  was  out  of  their  ju- 
rifdidlion,  it  ought  to  be  received  without  oath. 

If  there  be  a  caufe  removed  from  Canterbury  into^.  R.  by  ha-  Pafch.  *6. 
beas  corpus^  and  the  plaintiff  declire  here  upon  a  demife  in  Lou-  Car.  2.  in 
dofi  of  a  houfe  in  Canterbury i  if  the  defendant  plead  an  entry  and  jjjo^'g^ 
oti/ier  in  Canterbury,  fo  that  this  cannot  be  tried  here;  this  is  not  Mod.  nS. 
a  foreign  plea,  bt:caufe  it  arifes  naturally  upon  the  cafe  :  fo,  if  S.  C. 
nutter  arife  within  two  counties,  and  the  plaintiff  lay  it  in  one, 
it  is  not  a  foreign  plea  for  the  defendant  to  plead  any  matter  in  the 
other. 

In  real  a£l:ions  in  (c)  London  if  a  (d)  foreign  plea  be  pleaded,  it  3H.  4. 12. 
(hall  be  fent  into  the  Common  Pleas  to  be  tried  ;  but  otherwife  it  (\-°'^,. 

.     .  r        I      r\-  loreign  pleas 

js  in  perlonal  adtions.  in  Wales 

ihiU  be  tried,  -viiie  the  itatgte  34  &  35  H.  8.  c.  z6«  (,d)  This  Is  within  theeqjity  of  the  ftatute  of 

Clouc.  c.  12.  which  -vide  expounded  2  Lift.  324.-5.  which  extends  to  real  adlions  only  wherein  vouchee 
lies,  and  not  to  perfonal.     z  Leon.  37.     Sand.  98« 

Ancient 


*  The  whole  of  the  matter  refpeding  Fore'gn  Pleas  is  pirtof  the  origina'  work,  a.nd  is  th  only  part 
of  it  which  is  to  be  found  in  the  Appendix,  it  was  oo^itted  |>y  accident  wiien  the  ibeets  under  ihis  title 
w>ere  (ent  to  the  prefs. 


3^4 

5  Mod.  335- 


Stile,  lis- 
Dodney  t. 
CvUjfct* 


Sid.  «34. 
Collins  v« 
Sutton ;  but 
vide  Mod. 
St. 

Vent.  iSo. 
St.  Aubln  V, 
Cox. 


(a)  For  this 
vide  title 
Courts, 
kttcr  [D). 


Carth.  40a. 
3  Mod.  335. 
S.  C. 

Chumley  t. 
Broom. 


€Mod.J46. 
Sparks  V. 
Wood. 


Abatement 

Ancient  demefne,  and  all  pleas  of  privilege,  are  picas  to  the 
jurifdidtion,  but  not  foreign. 

If  a  perfon  be  fued  in  an  inferior  court  on  an  obligation  con- 
ditioned to  pay  money  out  of  the  jurifdidlion  of  fuch  court,  and 
the  defendant  plead  payment  according  to  the  condition  j  this  is 
not  fuch  a  foreign  plea  as  need  be  on  oath. 

So,  if  in  covenant  brought  in  London  for  payment  of  a  certaia 
fum  of  money  on  the  return  of  a  (hip,  the  defendant  plead,  that 
the  fhip  returned  to  fuch  a  place  in  Corntvall ;  and  thereupon  the 
plaintiff  demur  ;  this  plea  is  not  good  ;  for  the  matter  being  tran- 
fitory,  the  defendant  cannot  oblige  the  plaintiff  to  change  his  aftion, 
but  mufl  plead  to  it  in  fuch  place  as  he  has  laid  it ;  and  had  the 
matter  been  local,  then  it  would  have  amounted  to  a  foreign  plea, 
which  muft  have  been  put  in  on  oath. 

But,  where  a  prohibition  was  prayed  for  to  the  court  of  the 
Compter  in  Wood-Jireety  London^  to  an  action  of  debt  there  com- 
menced, for  that  the  defendant  had  pleaded  before  any  imparl- 
ance, that  the  caufe  of  aftion  did  arife  at  a  place  out  of  their  ju- 
rifdi£lion,  and  offered  to  have  fworn  his  plea,  and  they  refufed  to 
accept  this  plea ;  upon  this  matter  a  prohibition  was  granted  ; 
for  {a)  inferior  courts  have  not  cognizance  of  tranfitory  things 
which  arife  in  places  out  of  their  jurifdi(flion  :  but  then  it  is  not 
fufhcient  to  furmife  fuch  matter  for  a  prohibition  •,  but  a  plea  to 
that  effedt  mufl  be  tendered  in  the  inferior  court,  and  that  be- 
fore imparlance,  and  it  muft  be  on  oath,  and  then,  if  refufed,  a 
prohibition  (hall  be  granted,  or  upon  fuch  refufal  a  bill  of  excep- 
tion may  be  made. 

In  debt  brought  in  B.  R.  the  plaintiff  laid  the  vi/he  in  fuch  a 
place  within  the  county  palatine  of  Chejlery  which  county  was 
alfo  in  the  margin  of  the  declaration :  the  defendant  without  im- 
parling pleaded  by  attorney,  that  he  is,  and  at  the  time  of  the  ac- 
tion brought  was,  refident  at  the  faid  place  within  the  faid  coun- 
ty i  and  fo  prayed  judgment,  if  the  court  of  B.  R.  ought  to  hold 
plea  of  this  matter.  The  plaintiff  taking  this  to  be  a  foreign  plea 
rejctled  it,  as  not  being  on  oath,  and  figned  judgment:  but  per 
Jiolty  C.  J. — A  foreign  plea  is  where  the  action  is  carried  out  of 
the  county  where  it  is  laid,  which  in  this  cafe  was  not  done  -,  fo 
that  this  is  only  a  plea  to  the  jurifdiciion  of  the  court,  which  is 
never  fworn  •,  fo  the  judgment  was  fet  afide. 

In  debt  brought  in  London^  a  prohibition  was  moved  for,  and 
ruled  nifty  upon  fuggeftion,  that  the  defendant  had  tendered  for 
plea  below,  that  the  caufe  arofe  out  of  their  jurifdi£lion,  and  of- 
fered to  make  oath  of  the  truth  of  his  plea ;  and  it  was  fhewn, 
that  he  tendered  his  plea  after  the  court  was  up  ;  whereas  it  fliould 
be  in  propria  perfond,  and  in  court ;  and  though  an  affidavit  wais 
offered  in  B.  R.  of  the  truth  of  his  plea  ;  and  one  Turner's  cafe 
was  quoted,  where  a  prohibition  had  been,  granted  upon  fuch 
7[\v  affidavit  here  above  without  oath  of  it  below;  yet  per  Powell, 
Goutdy  and  Poivis,  abfenie  Holty  the  rule  was  difcharged  ;  for  in  all 
pleas  that  ouft  a  court  of  jurifdiQion,  whether  inferior  or  fuperior, 
tht^re  mutt  be  oath  in  that  very  court  of  the  truth  of  the  plea. 


Append.]  abatement  3^5 

If  one  be  fued  in  an  inferior  court  for  a  matter  out  of  the  jurif-  i  P.  Wms. 
didion,  the  defendant  may  either  have  a  prohibition  from  one  of  476p^»3S' 
the  law  courts  of  lVefiminfter-hall\  or,  in  regard  this  niay  hap- 
pen in  a  vacation,  when  only  the  Chancery  is  open,  he  may  move 
the  court  for  a  prohibition  :  but  then  it  muft  appear  by  oath  made, 
that  the  fad  arofe  out  of  the  jurifdi£lion,  and  that  the  defendant 
tendered  a  foreign  plea  before  imparlance,  which  was  refufed. 
And  if  a  prohibition  has  been  granted  out  of  Chancery  improvidey 
and  without  thefe  circumflances  attending  it,  the  court  will  grant 
zfuperfedeas. 

If  it  appear  on  the  face  of  the  declaration,  that  the  matter  Is  JJ-  ^77* 
out  of  the  jurifdidion  of  the  court,  then  a  prohibition  will  be  |^„,|Q"„*fyra 
granted  without  oath  of  having  tendered  the  foreign  plea.     And  prohibi-ioa 
in  thefe  cafes  equity  imitates  (a)  the  common  law.  to  an  eccle- 

^       '  '  fiait  cal 

court,  as  to  more  than  appeirs  on  the  face  of  the  libel,   there  muft  be  an  affidavit  of  the  truth  of  the 
fuggertion.     2  Salk.  545. 

On  a  rule  to  (hew  caufe  why  an  attachment  fliould  not  be  Hil.  12  G. 
granted  againfl:  the  mayor  oi  Marlborough  for  refufing  to  accept  vokens'v/ 
the  defendant's  plea  in  his  court,  it  was  holden  that  it  was  not  Cull. 
fufHcient  for  a  defendant  in  a  court  below  to  bring  his  plea  into 
court,  and  offer  to  make  oath  of  the  truth  of  it,  but  that  he  muft: 
tender  his  plea  with  an  affidavit  annexed  of  the  truth  thereof,  and 
that  this  muft:  be  done  before  a  general  imparlance,  but  he  may- 
pray  a  fpecial  imparlance,  and  then  come  at  the  next  court  and 
plead.  It  was  alfo  holden,  that  the  proper  way  of  proceeding  was  not ' 
by  attachment,  but  that  a  prohibition  fliould  be  moved  for.    And 
fo,  in  the  principal  cafe,   the  rule  for  an  attachment  was  dif^ 
charged. 

(B)  Of  Abatement  by  reafon  of  Coverture, 

F  the  plaintiff  take  huftsand  after  fulng  out  the  writ,  |ind  before  Morgan  v. 
declaration,  the  defendant  cannot  give  the  coverture  in  evidence  g  Term 
under  the  general  iflue,  but  muft:  plead  it  in  abatement.  Rep.  265, 

(C)  Dilatory  Pleas,  how  reftrained. 

"iF  a  plea  in  abatement  be  pleaded  after  a  general   imparlance,  Buddie  v. 
-*•   the  plaintiif  may  either  demur  to  it  jTenerally,  or'  he  may  treat  J!,^y°^' 

*^     11-  X    r-  •     .  r  r  1  -r-        6IermRep, 

It  as  a  nullity,  and  iign  judgment  as  tor  want  01  a  plea.     l<or  ^5^. 
fuch  a  plea  can  only  be  received  after  a  fpecial  imparlance,  which  U  ughty  v. 
muft  be  ftated  on  the  record.  ,  ^^   Laiceiies, 

4  lerm  kep.  520* 

If  one  of  two  part-owners  of  a  chattel  fue  alone  for  a  tort,  and  Sedgworth 

the  defendant  do  not  plead  in   abatement,  the  other  part-owner  ^'pj^^     ' 

may  afterwards  fue  alone,  and  the  defendant  cannot  plead  the  Rep.  279. 
joint-ownerfhip  in  abatement  to  fuch  a£lion. 

A  declaration  is  only  well  filed  from  the  time  of  notice,  whe-  Hutchinfja 

ther  it  be  a  declaration  in  chief  or  de  bene  effe;  and  therefore  the  ^  yg^m "' 

defendant  has  four  dajrs  after  notice  in  which  to  plead  in  abate-  Rep.  29?, 
ment. 

Vol.  VII.  Cq  '  . 


I 


385  abatement. 

(D)  Of  the  Manner  of  pleading  in  Abatement. 

Herrie'  v.  1  F  a  plea  in  abatement  profefs  to  anfwer  the  whole  declaration, 
Jan.icion,  J  ^^^  ^^^  -^^  truth  anfwer  only  part  of  it,  it  will  be  bad.  Thus, 
Rep.  553.  on  a  writ  in  debt  for  1066/.,  the  plaintiff  declared  for  1000/'. 
borrowetl  by  the  defendant  of  the  plaintiff,  and  in  a  fecond  count 
for  66/.  for  intereft  of  money  lent  by  the  plaintiff  to  the  defend- 
ant. The  defendant  pleaded  in  abatement  of  the  writ,  that  "  tie 
*'  fajd  fum  of  money  in  the  /aid  ivrii  mentioned y  and  thereby  fuppofed 
**  to  he  borroived  jj  the  plaintiffy^  was  borrowed  by  the  defendant 
and  others,  .md  rot  by  the  defendant  feparately.  The  plea  was 
demurred  to,  becaufe  it  anfwered  only  one  of  the  caufes  of  adlion, 
•viz.  -hat  m.entioned  in  the  firfl  count,  and  the  court  for  that  rea- 
fon  held  It  bad. 


:a(ttons  on  tt)e  Cafe. 


(A)    Againft  whom  fuch  Adlion  lies, 

Schinottl  A  N  action  on  the  cafe  will  lie  againft  the  commiffioners  of  the 
I't^^'^r*'^*  X5i  lottery  for  not  adjudging  a  prize  to  the  perfon  entitled  to 
046.""  '^'  receive  it. 

Blake  V.  It  will  lie  againft  a  perfon  who  receives  or  continues  to  employ 

La  yon,        t}^p  fervant  of  another  after  notice,  though  he  did  not  originally 

.     '        entice  him  away. 
Stone  V.  An  action  cannot  be  maintained  in  this  form,  or  indeed  in  any 

Cartwright,  other,  againft  a  fteward,  manager,  or  agent,  for  damage  done  by 
^  '  the  negligence  of  thofe  employed  by  liim  in  the  fervice  of  his 
principal;  but  the  remedy  in  fuch  cafe  is  againft  the  principal 
or  thofe  immediately  employed.  If  indeed  it  ftiould  appear  in 
evidence,  that  the  adts  whence  the  damage  arofe  were  particularly 
ordered  by  the  agent,  that  would  vary  the  cafe. 
Adam  v.  Although  on  the  fale  of  a  horfe  there  is  an  exprefs  warranty  by 

^  '^*'tV*  ^^^  feller,  that  the  horfe  is  found,  free  from  vice,  ^c.  yet,  if  it  is 
573,  aci'ompaniecl  with  an  undertaking  on  the  part  of  the  feller  to  take 

the  horfe  again,  and  pay  back  the  purchafe-money,  if  on  trial  he 
fhall  be  found  to  have  any  of  the  defers  mentioned  in  the  war- 
ranty, the  buyer  muft  return  the  horfe  as  foon  as  he  difcovers  any 
of  thofe  defefts,  elfe  he  cannot  maintain  an  a6lion  upon  the  wars 
^ranty.     For  the  terra  trial  in  fuch  cafe  means  a  reafonable  trial^ 


A 


[  387  ] 


(A)    The  taking  and  filing  of  Affidavits." 

N  affidavit  on  a  motion  for  leave  to  file  a  criminal  inform-  Rex  v.  Ro- 
^   ^     ation  ouLfht  not  to  be  entitled;  and  if  it  is,  it  cannot  be  ^^^^^^"^^'^ 
read.     But  the  affidavits  produced  on  fliewing  caufe  againft  the  cole,6Terni 
rule  may  or  may  not  be  entitled  :  and  all  atiidavits  made  after  the  Rtp  642. 
rule  is  made  abfclute  muft  be  entitled.  xiioald-el'. 

The  courts  of  this  country  will  take  notice  of  affidavits  fworn 
before  foreign  judicatures,   provided  they  are  properly  authenti- 
cated to  them.     Where  the  aihdavit  is  taken  before  one  of  the 
judges   of  the  fuperior  courts  in  Ireland,    an  affidavit  that  the 
fignature  is  in  his  hand-writiner  has  been  admittea  as  a  fufficient  Ex  parte 
authentic.uion  of  it.     But  with  refpe£l  to  ordinary  magiftrates,  it  ^  ^^  g'j* 
is  ufual  to  require  the  atteitation  of  vi  notary  publi  k      In  a  late  275. 
cafe,  however  (d),  the  court  of  King's  Bench  received  an  affidavit,  \^a)  Dalmer 
purporting  to  be  fworn  before  the  hi^'.h  baililF  and  chief  magiftrate  "".^^^^^^ 
of  the  dilirid  of  Douglas  in  the  Jfe  of  Man,  upon  oath  made  here  a^j.^. 
before  them,  that  the  deponent  believed  the  fignature  to  be  of  the 
proper  hand-writing  of  fach  magiftrate. 


:Si%xttmtnts, 


(A)  Of  Agreements  which  are  good  in  Law,  and 
will  be  decreed  in  Specie  in  Equity. 

T  N  the  cafe  of  Lucas  v.  Commerford  alluded  to  in  the  preceding  (A)  Vol.  L 
|_   part  \h)  of  this  work,  Lord  Thurloiue  declared  his  opinion,  that  ^^\  ^l', 
a  decree  for  fpeclfick  performance  could  not  be  made  on  a  cove-  ,.  virgin. 
nant  to  build,  by  reafon   of  its  uncertainty.     But  this  pofition,  3  Vez.jun. 
it  has  been  faid  in  a  later  cafe  (c),  admits  this  i|ualificaticn  :  if  the  *^4* 
tranfactiou  and  agreement  be  in  its  nature  defined,  perhaps  there 
would  not  be  much  difficulty  to  decree  a  fpecifick  performance : 
but,  if  it  be  loofe  and  undefined,  and  it  be  not  expreflTed  diliin£lly 
what  the  building  is,  fo  that  the  court  can  defcribe  it  as  a  fubjedl; 
for  the  report  of  the  mailer,  the  jurifdidlion  cannot  apply. 

It  is  no  objedtion  to  a  fpecifick  performance  of  an  agreement  Wjiikms^. 
for  a  leafe,  that  the  party  means  to  ufe  the  eftate  for  anotlier  9]'^"'''' 
purpofe  than  that  which  has  been  ftipulated,  and  that  he  has  en-      '    52* 
tcre4  into  an  agreement  with  a  third  perfon,  which,  if  executed, 

C  c  2  "wiU 
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will  not  be  a  fulfilment  of  the  prior  contradl,  and  occafion  a  for-» 
feiture,  provided  he  offers  to  take  it  under  the  conditions  agreed 
upon. 

(B)  Of  parol  Agreements,  or  fuch  as  may  be  faid 
to  be  within  the  Statute  of  Frauds  and  Perjuries. 


Cooke  V.       'TPO  a  bill  for  a  fpecifick  performance  of  an  agreement  for  the 
Tombs,  1     c^jjg  Qf  certain   fi-eehold  premifes  and  (lock  in  trade,  prin- 

cipally confiding  of  flock  and  timber  for  (hip-building,  and  fomc 
houfes,  the  defendant  pleaded  the  ftatute  ot  frauds.  It  appeared, 
that,  pending  the  negociation,  the  defendant  delivered  to  the 
plaintiff  a  particular  of  the  premifes  and  property  to  be  fold,  and 
the  ternns  or  conditions  of  the  fale,  all  in  his  own  hand-writing, 
and  figned  by  him,  when  it  was  agreed,  that  the  plaintiff  fhould 
have  till  a  certain  day  to  confuler  of  tlie  purchafe,  as  he  objedled 
to  the  price.  It  was  afterwards  agreed,  that  the  purchafe  (liould 
take  place  at  a  reduced  price  j  and  verbal  inftruclions  for  a  con- 
veyance were  given  by  both  parties  together  to  an  attorney,  to 
whom  the  defendant  delivered  the  particular,  as  inftru^lions  for 
the  deed,  wiiicli  was  prepared,  read  over,  and  approved  by  the 
parties.  The  coart  of  Exchequer  held,  that  thefe  circumflances 
were  not  fufhcient  to  t.ike  the  agreement  out  of  the  ftatute :  that 
the  particular  was  net  made  out,  as  evidence  of  any  agreement, 
but  merely  as  a  lift  or  catalog  e  of  the  matters  for  fale,  to  enable 
the  purchafer  to  form  a  proper  ellimate  of  their  value  ;  that  it 
was  delivered  into  the  attorney's  h;inds  for  the  fame  purpofe  :  and 
was  figned  merely  to  auciienticate  it  as  fuch  lift:  that  it  was  de- 
livered in  as  the  foundation  of  a  fale  at  a  higher  price  ;  and  could 
be  no  evidence  of  the  terms  of  the  fecond  contra£t,  or  even  of  its 
exiftence  ;  fince  with  the  price,  the  parcels  alfo  may  have  been 
varied  :  that  the  inftrucliiig  an  attorney  to  draw  conveyances,  and 
his  doing  fo,  is  no  piut  performance  of  a  contra£l  :  to  take  the 
cafe  out  of  the  ftatute,  there  muft  be  a  part  execution  of  the 
fubftance  of  the  agreement  itfeif  that  the  agreement  being  void 
Lea  V.Bar-  as  to  the  land,  muft  be  void  alfo  as  to  the  perfonal  property, 
Az'  nS  P  ^''^1^^'^^^  ^''S  ^°  ^^  ^^^^  '''^'^^  jf  >  it  is  one  entire  contrail,  and  the 
■*  whole  muft  ftand  or  fall  together  :  that  it  could  never  be  the  in- 

tention of  the  parties,  that  the  ftock  fhould  be  fold  apart  from 
the  premifes,  as  moft  of  it  was  of  little  comparative  value  fepa- 
rately ;  and  the  agreem.ent  being  for  one  entire  fum,  they  could 
Tawney  v.  not  fever  it. — As  the  bill,  however,  charged,  that  a  correfpond- 
Crowtiier.  qhqq  fook  place,  from  which,  if  produced,  the  agreement  might 
Rep."i6i.'  ^^  proved  ;  the  plea  was  ordered  to  ftand  for  an  anfwer,  with 
31S.  liberty  to  except  as  to  that  particular. 

Cbaterv.  A  parol  promife  to  pay  the  debt  of  another,  and  alfo  to  do 

Bvket,        fomething  elfe,  is  void  in  toto ;  for  that  part  which  relates  to  the 
Rep"zoi.-     ^^^^  °^  another  is  void  within  the  ftatute,  and  the  contracTt  being 
entire,  the  plaintiff  cannot  feparate  it,  and  recover  on  part  only. 


[  389  ] 

(A)  Of  pleading  Alienage. 

ALIEN  enemy  is  pleadable  in  equity  as  well  to  a  bill  for  dif-  Daublgny  v. 
coverv  as  to  a  bill  for  relief:  and  fuch  a  plea  ftating  that  '^*'^''^""; 
1  .  .         ■'  •  1      1        7->  7  „  J     i_^  ^1        Anltr.  4.62. 

this  nation  was  at  war  with  the  trench  government,  and  that  the 
plaintiffs  were  Frenchmen^  aliens^  and  enemies  of  the  king,  was  ad- 
judged to  be  good  in  point  of  form,  though  it  was  obje£led, 
that  it  ought  to  flate  the  plaintiffs  to  have  bein  born  out  of  the 
liegeance  of  the  king,  and  within  the  liegeance  of  a  flate  at  war 
with  this  country. 


:amenl3ment  anD  3)tofatU 


(A)  Of  Amendments  at  Common  Law. 

IN  penal  actions  the  court  will  give  leave  to  amend,  notwith-  Crofs  v; 

Handing  the  time  for  bringing  a  new  action  has  elapfed,  pro-  K.^y*» 

vided  there  have  been  no  unnecejj'ary  delay,  and  the   amendment  \x^"  j. 

prayed  for  be  not  to  introduce  a  new  fubftantive  caufe  of  a61:ion.  Maddock  v. 

Hammjtt, 
7  Term  Rep.  55.     GofF  v.  Popplewell,  2  Term  Rep.  707.     Steele  v.  Sowerby,  6  Term  Rep.  s~i. 

After  a  party  has  once  amended  on  a  demurrer,  the  court  will  Kinder  v. 

not  give  him  leave  to  amend  again  on  a  fecond  demurrer.  ^f"^'  ^  ^* 

°  °  Bi.  561. 

(B)  What  Defedts  may  be  amended  or  aided   after 

Verdid:. 

"j  N  an  a£lion  on  the  flatute  of  ufury,  a  verdlfl  was  given  for  the  Gardner  v, 
"*■   plaintiff,  and  taken  on  one  of  the  counts  in  the  declaration,  p*^"^"'™ 
the  other  counts  being  found  for  the  defendant.     It  was  moved  1^0.3. 
in  arreft  of  judgment,  becaufe  the  chrijlian  name  of  ojie  of  the  Jacob's  [.j.» 
perfons  mentioned  in  that  count  (rightly  named,  in  that  count,  be-  ^"^"i .''^. 
fore)  was  miftaken  in  the  iffue  roll,  which  had  been  carried  in,  tit^lmjal- 
whereby  the  count  was  rendered  abfurd  and  bad.  The  court  gave  ment. 
leave  to  file  a  right  bill,   (the  proceedings  being  by  bill,)  and  af- 
terwards amended  the  iffue  roll  by  the  bill.     The  niji  pr'ms  roll 
was  right.— This  was  done  as  an  amendment  at  common  law. 

C  c  3  A  de- 
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Wilder  V. 
H-indy, 
2  Str    I    ;i. 
Mai  ft  all  V. 
Riggs,  Id. 
1  62.  lom- 
liiifan  V. 
Bldckfmith, 
7  Term 
Kep.  130. 


Hmcntimcnt  auD  JcofatL 

A  declaration  in  trefpafs  running  by  recital  *'  Whereas,"  Cs*^« 
may  be  amended  after  verdift,  provided  the  bill  be  filed  right, 
the  time  of  filing  which,  by  the  wr.y,  the  court  will  not  inquire 
into.  So,  where  the  damages  have  been  laid  by  miftake  in  an 
action  upon  contrad  at  a  fmaller  fum  tlian  the  amount  uf  the 
feveral  fums  mentioned  in  the  body  of  the  declaration,  the  court 
have  given  leave  to  amend  tlie  declaration  by  increaling  the  da- 
mages, according  to  the  truth  of  the  cafe  as  found  by  the  jury. 
In  this  cafe,  however,  the  former  verdi£l  mufl:  be  fet  afide,  and  a 
new  trial  had  to  enable  the  defendant  to  make  his  defence  to  the 
demand  fo  enlarged. 


l^cxv.  Hoi- 

Iand,4Tertn 
Rep.  457. 


Attorney- 
General  V. 
lif  ndcrfon, 
Anltr.  7 14. 


Trecland  v. 
Johnfon, 
Anftr.  276. 


Tsnnant  v. 
Wiifmore, 
Id.  cGi. 


Karris  y. 
Daubeny, 
Id.  717. 


(C)   In  what  Cafes  and  at  what  Time  Amendments 
may  be  made  where  the  Crown  is  concerned. 

A  N  information  filed  by  the  Attorney-General  againft  an  Eajl 
"'*  Lidia  delinquent,  under  the  24  Cfx  26  G.  3.  to  which  the  de- 
fendant demurred,  was  amended  in  the  King's  Bench  on  the  mo- 
tion of  the  Attorney-General. 

By  the  pra£lice  of  the  court  of  Exchequer,  the  Attorney- 
General  may,  at  any  time,  amend  a  revenue  informatiou  as  of 
courfe. 

(D)  Of  Amendments  in  Equity. 

/^N  a  bill  to  fet  afide  an  agreement  and  releafe,  dating  cir- 
^-^  cumftances  of  impofition  and  equitable  durefs  in  obtaining 
them  i  the  defendant  pleaded  to  iht  whole,  the  agreement  and 
releafe.  There  was  no  anfwer,  nor  was  the  fraud  or  durefs  de- 
nied in  the  plea.  The  court  refufcd  leave  to  amend,  and  over- 
ruled the  plea. 

On  a  motion  to  amend  an  anfwer  after  replication  put  in,  upon 
affidavit  that  the  defendant  was  informed  and  believed  he  had  a 
good  defence,  ■•viz.  a  modus,  the  bill  being  for  an  account  of 
tythes,)  and  had  not  inferted  it  in  his  anfwer,  not  being  able,  at 
the  time  of  putting  in  his  anfwer,  to  fet  forth  the  modus  with 
proper  preclfion  ;  it  was  objt.  6ted,  and  fo  ruled  by  the  court  of 
Exchequer,  that  the  pracflice  in  tliat  court  is  to  give  leave  to  put 
in  a  fupplemental  anfwer,  not  to  amend  the  former,  for  the  pur- 
pofe  of  keeping  them  rfiflincSl  :  but  that  even  that  is  allowed  only 
where  new  matter  arifes,  or  a  fufficient  reafon  is  jiiven  for  its  not 
being  inferted  in  the  fird  anfwer.  The  reafon  why  the  court  in- 
fift  upon  a  fupplemental  anfwer,  and  will  not  allow  the  former 
anfwer  to  be  amendedj  is  to  avoid  the  danger  of  perjury. 
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(A)    Of  Life  Annuities  as  affeded  by  Stat.  1 7  G,  3«5 

c.  26. 

WHERE  the  ivholc  of  an  annuity  is  afligned,  it  is  not  ne-  Dixon  tr; 
cefTary  to  enrol  a  memorial  of  the  affignment  -,  for  in  fuch  gj"^v^  ^* 
cafe  the  obje£l  of  the  ftatute,  which  was  the  protecSlilon  of  the  Bromley *v. 
grantor,  is  fully  complied  with  by  the  having  enrolled  a  memorial  Greathead, 
of  all  the  original  fecurities.  3^  g.  3.    Hunt  on  Ann^uitS  "sg^ 

It  is  requifite  that  not  only  every  deed  executed  by  the  imme-  Ro/her  v. 
diate  grantor  of  the  annuity  (hould  be  mentioned  in  the  memo-  Hurdis, 

•  -  c  Term 

rial,  but  that  every  other  deed  or  aflurance,  though  it  be  but  a  R^p^  g-g^ 
collateral  fecurity  given  by  a  third  perfon,  ftiould  be  equally  fet 
forth  in  the  memorial '.  therefore,  a  bond  entered  into  by  fureties 
for  better  fecuring  an  annuity  that  had  been  previoufly  granted, 
though  the  bond  was  made  to  bear  even  date  with  the  deeds,  was 
holden  by  the  court  necefl'ary  to  be  regiftered. 

Every  part  of  the  contract  which  can  affedl  the  nature  or  value  Sawyer  v.* 
of  the  annuity  (hould  be  fet  forth  in  the  memorial ;  as,  where  a  ^""<=e, 
fpecial  agreement  and  covenant  was  indorfed  on  the  deed  to  en-  Annuit.  74. 
able  the  grantor  to  redeem  at  a  dated  price,  and  this  indorfement  Steadman  v. 
was  not  taicen  notice  of  in  the  memorial,  the  court  upon  that  g'^'^^M^* 
ground  held  that  the  deeds  were  void.     And  it  is  not  merely  be-  Rep.  73^, 
caufe  the  indorfement  may  be  confidered  as  a  diftintt  and  feparate  Harris  v. 
inftrument,  that  this  is  required  ;  for  if  the  power  of  redemption  ^^^'^f°"» 
be  contained  in  the  body  of  the  deed  itfelf,  it  is  equally  neceflary  Rep,  205, 
that  it  (hould  be  mentioned  in  the  memorial. 

The  memorial  muft  difl;in£lly  (late  the  names  of  the  witneJTes  Hartr, 
to  all  the  deeds  :  to  ftate  that  all  the  inftrumenrs  were  attefted  by  ^'^^'^ce* 
A.  B.  of,  ^c,  C.  D.  of,  '<^c.y  or  one  of  them^  is  not  fufficient.  Rep  47  r. 

In  one  cafe  it  was  faid  by  the  court  of  King's  Bench,  that  the  Toidervy  r, 
legidature  did   not   mean  to  require  the  parties  to  mention  in  the  Allan, 
memorial  all  the  trufts  that  were  a  lien  on  the  eilate  independently  Rep^ASo. 
on  the  annuity,  but  only  thofe  trulls  which  were  created  in  confe-  (a)  Denn  /; 
quence  of  the  annuity  being  granted.     However,  in  a  fubfequent  l^oJmer.  -^/• 
cafe  (rt",  it  has  been  holden,  by  that  fame  court,  that  if  a  deed,  by  ^^^l,^^,  on 
which  an  annuity  is  granted  or  fecured,  contain  other  trufts,  than  uCury,  &c, 
thofe  which  zfftO:  the  annuity,  they,  as  well  as  thofe   v/hich  do    369>  &=• 
afFc£l  the  annuity,  muft  be  fet  forth  in  the  memorial,  elfe  the  deed 
will  be  a  nuUity. 

The  memorial  ftated,  that  the  confideration-money  (700/.)  was  Berry  r, 
paid  by  a  promifibry  note  drawn  by  Hatfier/Iey^  and  payable  at  ^^■^^^^ 
Hajnerjleyy  Mor/andj  and  Ce,'s,  and  nuhich  faid  futn Jo  fecured  has  been  Rep.  69©, 

C  c  4  ftnct^ 
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Vide  v\ov.A.  ftnf^e  paid.  It  was  obje<Sled,  that  the  memorial  did  not  fet  forth 
on  Annuit.  when  the  note  was  payable,  whether  immediately  or  at  a  diftant 
37^"  day  ;   for,  if  at  a  diflantday,  it  was  not  worth  700/.  by  reafon  of 

the  difcouiit.  In  anfwer  to  this  it  was  Hated  in  an  afBda^it,  that 
it  was  a  banker's  check  payable  immediately.  But  the  court  faid, 
that  the  memorial  fliould  contain  every  thing  necefl'ary  to  (hew, 
that  the  tranfa£tion  was  fair,  and  that  the  confideration- money 
had  been  paid  :  and  they  thought,  that  this  cafe  was  decided  by 
that  of  Rumball  v.  Murray. 
WattsT.  Where  the  memorial  fet  forth  as  the  confideration  of  granting 

jefm*  ^^  annuity  the  payment  of  180/.  by  the  grantee  to  the  grantor, 
Kep.  598.  whereas  in  fa£t  he  only  paid  him  130/.,  and  retained,  with 
the  grantor's  confent,  50/.  as  a  debt  due  from  the  grantor  to  a 
perfon,  who  was  the  attorney  of  both  parties  in  the  tranfa£lion  } 
it  was  declared  defeftive  from  not  fpeclhcally  dating  this  retention 
of  the  50/.  as  one  of  the  terms  of  the  contradt,  and  making  a 
part  of  the  confideration. 
Jd.  ibid.  Annuity  deeds  will  not  be  fet  afide  on  account  of  mere  clerical 

ra'rTeT'nni  i^iiflakes  in  the  memorial:  as,  where  the  chrlftian  name  of  the 
Rep.  545.  witnefs  to  one  of  the  deeds  is  omitted  ;  or,  if  in  Hating  the  affign- 
ment  of  a  term  of  61  years,  it  fet  forth  a  term  of  62  years;  or,  if 
after  reciting  the  true  confideration,  ij/s;.  280/.,  it  ftate  after- 
wards, "  which  fum  of  250/.  was  paid.;"  or  if  it  omit  to  Hate 
the  nominal  confideration  for  the  deed,  or,  that  the  annuity  was 
payable  for  the  portion  of  time  from  the  lall  quarter-day  to  the 
death  of  the  annuitant. 
Hammond  An   annuity  granted  by  A,  to  B.  which    was    duly  regiftered, 

^  Ter  "'  ^^^^  redeemed  by  virtue  of  a  claufe  of  redemption  in  the  deeds, 
Rep.  635.  when  the  deeds  were  delivered  up  to  the  grantor  uncancelled,  and 
he  and  the  attorney  for  the  grantee  agreed,  that  if  at  any  future 
time  he,  the  grantor,  (hould  wilh  to  borrow  money  on  the  fame 
terms,  thofe  deeds  fliould  be  given  as  a  fccurity.  On  a  fubfe- 
quent  application  by  the  grantor,  the  attorney  advanced  the  fame 
money  on  having  the  fiime  deeds  delivered  to  him.  But  this  re- 
grant  of  the  annuity  not  being  regillered,  the  court  fet  afide  the 
annuity,  and  ordered  the  deeds  to  be  cancelled. 
Da]rrxr  v.  If  the  confideration-money  be  paid  by  an  agent  on  behalf  of  the 

7  Term'  principal,  it  muft  be  fo  Hated  in  the  deed  ;  if  it  be  Hated  to  be 
Rep.  248.     paid  by  the  principal,  the  deed  is  void  within  the  third  feclion  of 

the  aft. 
Crawfurd  v.  A  fine  levied  of  a  rent-charge  afligned  by  way  of  annuity 
Caines,2H.  ^jjj  ^^^  gj^g  ^j^g  court  of  Common  Pleas  jurifdi£tion  to  fet  afide 
t  'i-.e  I'lcwd.  the  annuity  on  account  of  a  defective  memorial,  if  there  be  nei- 
on  Annuic.  ther  a  judgment,  nor  a  warrant  of  a'ttorney  to  enter  up  a  judg- 
'^'io*'^*  ^  ratnt  in  that  court. 

and  (jarro>d 

\.  Saunders,  6  Term  Rep.  404.  as  to  the  power  of  the  courts  to  interfere  merely  on  the  three  firft  fee- 

tions  oi  [lie  iiX, 

Hartv.  "Where  the  validity  of  an  annuity  under  this  afthas  been  once 

Lovelace,     before  a  court  of  competent  jurifdi<^ion,  and  there  decided,  ano- 
ther 
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ther  court  will  not  entertain  an  application  as  to  the  validity  of  6  Term 
the  fame  annuity  upon  the  fame  grounds.  ^^P-  47i» 

Where  an  annuity  was  granted  in  conGderation  of  the  grantee  Hutton  v. 
refigning  his  fituation,  as  mailer  of  an  academy,  in  favour  of  the     t^"' 
grantor,  it  was  holden   not  neceflary  to  regilter  it,  though  at  the  Rep.  639; 
time  of  the  grant  the  grantee  agreed  to  alhjjn  over  to  the  grantor 
his    houfehold    furniture,   l^c.y    at  an  appraifed  value,  and  if  it 
ftiould  not  be  convenient  to  the  grantor  to  raife  money  to  pay  for 
them,  to   Irnd  him  a  fum  of  money,  to  be  repaid  with   intereft: 
for  the    annuity  was  not  granted  in  confideration  of  money  paid 
to  the  grantor,  but  of  refigning  the  grantee's   fituation  in  favour 
of  the  grantor;  and  the  loan  of  money,  which  was  to  be  in  the 
option  of  the  grantor  afterwards,  was  no  part  of  the  confideration 
of  the  annuity. 

A.f  who  was   tenant  for  life,  remainder  to  truftees  to  preferve  Haifeyv, 
contingent  remainders,  remainder  to  his  firft  and  other  fons  in  tail  ^^"' 
remainder  to  himfelf  in  fee,  fuffered  a  recovery  together  with  B.  Rep.  j„- 
his  only  fon,  and  declared  the   ufes    to  fuch  perfon  and  for  fuch 
eftatCj^J'f.  as  they  fliould  jointly  appoint :  they  jointly  granted  an 
annuity,  and  appointed  and  granted  the  lands  to  C  for  a  term  of 
years  in  trufl  for  the  grantee.      It  was  adjudged,  that  this  cafe 
came  within  the  exception  of  the  a£l. 

Where  Jl.^  who  was  entitled  for  life  to  the  dividends  in  certain  Hudfonv. 
flock  (landing  in  the  names  of  truftees,  granted  an   annuity  pay-  Skinner, 
able  out  of  the  dividends,   and   empowered  thofe  trullees  to  pay  R^p  \qe, 
the  grantee,  it  was  holden,  that  this  annuity  was  not  within  the 
exception    of   the   a£l,   and  n^uft  be  regiftered ;  for   the  eighth 
fe£lion,  which  excepts  annuities  fecured  by  the  transfer  of  ftock, 
only  extends  to  thofe  cafes  where  an  a£lual  transfer  of  the  ftock  is 
made  for  the  purpofe  of  fecuring  the  annuity. 


:arbttrament  anD  :atoarD. 


(A)  The  Submlffion. 

THERE  is  no  authority  given  to  the  court  by  the  ftat.  9  ^  10  Anfellir. 
?/^.  3.  r.  15.  to  make" a  parol  fubmiffion  to  an  award  a  rule  ^^g^ 

of  court.  Rep.  I, 

(B)  The  Award  itfelf. 

A  N  award  that  the  defendant  fiiould  pay  to  the  plaintiff  fuch  a  Pcdleyr. 
"^^   fum  of  money  unlefs  within  twenty-one  days  (which,  in  fail,  Goddard, 
was  after  the  time  limited  for  making  the  award)  the  defendant  Rep!'73. 
7  £hould 
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fhould  exonerate  himfelf  by  affidavit  from  certain  payments  anfl 
receipts,  in  which  caie  he  was  only  to  pay  a  certain  other  lefs 
fum,  was  holden  to  be  illegal  and  void,  becaufc  uncertain  and 
inconclufive. 

(C)    Of  compelling  Performance  of  an  Award. 

Mutchifon  v\  LL  matters  in  difference  in  law  and  equity  being  referred  to 
V.  Hodgfon,  r\  arbitration,  and  made  a  rule  of  the  court  of  King's  Bench, 
"  '*^  *'  the  award  directed,  that  all  fuits  between  the  parties  Ihould  be 
difcontinued  ;  and  thereupon  the  defendant  in  equity  moved  that 
the  bill  might  be  difmiffed.  But  the  motion  was  refufed  ;  for  the 
court  faid,  they  could  not  a£l  upon  the  award  :  if  the  plaintiff 
proceeded  in  his  bill,  the  way  was  to  move  for  an  attachment  in 
the  court  of  which  the  fubmiffion  to  arbitration  is  made  a  rule  : 
fo,  if  he  refufed  to  dlfmifs  his  bill,  if  that  were  the  meaning  of 
the  award. 

(D)  Of  the  Pleadings  in  Awards. 

Popev.  "iT  has  been  ruled  in  the  court  of  Exchequer,  that  to  a  bill  im- 
Bifli,  Anitr.  1  perching  an  award,  it  is  proper  to  plead  the  award  itfelf  naked- 
lo^nv.  Hart-  ^Y '  that  the  denial  of  the  circumftances  which  are  alleged  to  im- 
Ity,  Id.  97-  peach  it  fhould  be  only  in  the  anfwer.  This  practice,  however, 
(")  ^"^*^^"  feems  to  prevail  only  [a)  in  that  court.  And  even  in  that  court, 
fore  Sir'L.  a  plea  of  the  award  alone,  unaccompanied  with  any  anfwer,  where 
Kenyon,  at  the  bill  charged  that  the  award  had  been  obtained  by  a  mifrcpre- 
theRoUs,      fentation  of  fails,  has  been  over-ruled  {l>). 

3.6th  June  V    / 

1786,  cited  Anftr.  99.       {!>)  Gartfide  v.  GartCde,  Anftr.  735. 

(E)    In  what  Cafes,  when,  and   In  what  Manner 
Awards  may  be  relieved  againft. 

Fedleyv.  iT  feems  nov/  to  be  fettled,  that  the  found  conflruQlon  of  the 

Goddard,  A  aft  of  9  ^  10  W.  3.  c.  Tj.  is,  that  If  a  motion  be  made  to  fet 

7  Term  gQjg  ^j^  award  for  extrinfick  matter,  it  muft  be  made  within  the 

Holland  T.  time  limited  by  the  a£t,  that  is,  before  the  end  of  the  next  term  : 

Brooks,  but  that  an  application  for  an  attachment  for  not  performing  an 

r7"i6i.  sward  may  be  refifted  at  any  time  for  defects  appearing  on  the  face 

of  the  anxjard  itfelf. 

Prefton  v.  If  an  award  be  made  on  an  improper  flamp,  and  no  applica* 

Eaflwood,  jjon  be  made  to  enforce  it,  the  court  will  not  fet  it  afide. 

7  Term 
Kep.  95. 
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(A)  In  what  Cafes  an  AJfumpfit  is  the  proper  Form 

of  Action. 

WH  E  R  E  a  pejfon,  fuppofing  himfelf  to  be  the  legal  re-  Crlpps  v, 
prefentative  of  lefTee  for  years,  fold  the  term,  and  deliver-  Reade, 
ed  the  leafe  to  the  vendee,  but  without  any  aflignment  or  formal  RgpVeco. 
conveyance,  faying  only,  that  the  premifes  vv-ere  his,  and  that  if 
any  thing  happened,  he  would  fee  the  vendee  righted ;  and  the 
vendee  was  afterwards  oufted  upon  an  ejedlment  brought  by  the 
rightful  adminiftrator  of  the    lellee ;  it  was  holden,   that  as  the 
whole    pafled  by  parol,  and  proceeded  on  a  mifapprehenfion  of 
both  parties  that  the  vendor  was  the  legal  reprefcntative  of  the 
leflee,  the  vendee  might  recover  back  from  him  the  money  he  had 
paid  in  an  action  for  money  had  and  received. 

Where  money  has  been  paid  under  the  compulfion  of  legal  pro-  Marriott  r. 
cefs,  it  cannot  be  recovered  back  in  an  adlion  for  money  had  and      ^P'°"» 
received,  though  it  be  afterwards  difcovered  not  to  have  been  Rep.  269. 
due. 

(B)  What  IS  a  fufficient  Confideration  to  create  an 

AJfumpfit. 

A  N   accord  executory  is   no  confideration  for  a  promife ;    for  Lynn  v. 
■'*■  as  it  would   be  no   bar,  if  pleaded,   fo  no   remedy  can  lie  Bruce,  2  H, 
for  it.  '        i'  '  >  Bi.2.7. 

A   breach   of   truft,  it  feems,  may  be  the  ground  of  an    af-  Smith  v. 

fumnfir  Johnl'on, 

xuiiipui.  J  ^gj.jjj  j^^p_  g^^^     ^^^  _^.^^  ^^  ;,arre  Afpey,  3  Br.  Ch.  Rep.  265. 


The  mere  relation  of  landlord  and  tenant  is  a  fufficient  confi-  Powiey  v. 

Walker, 
5  Term 
Rep.  373. 


deration  for  the  tenant's  promife  to  manage  a  farm  in  a  hulband-  ^^^^^ 
like  manner.  ji^^^^n 


(C)  Where  the  Promife  fliall  be  void,  the  Confider- 
ation being  againft  Law. 

TT7HERE  the  vendor  of  goods  abroad  packed  them  up  by  or-  WaymeiU. 

*  ^     der  of  the  buyer  in  a  particular  manner  for  fmuggling  them  ^"''» 
into  this  country,  and  knew  at  the  time  that  they  vi^ere  to  be  fmug-  Rep"599. 
gled,  he  was  not  allowed  to  recover  the  value  of  them  againft  the 
buyer,  although  he  was  not  concerned  in  the  rifk  of  importing 
the  goods  into  this  country.      And  the  court  diftinguifhed  this 

II  cafe 
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Booth  V. 
Hodgfon, 
6  Term 
Rep.  405. 
Mitchell  V. 
Cockburne, 
aH.Bl.379- 


6  Term 
Rep.  70. 


cafe  from  that  of  Holman  v.  'Johufon^  Coivp.  ■^41  :  for  there,  the 
feller  did  not  aflTifl  the  buyer  in  the  fmuggling  ;  he  merely  fold 
the  goods  in  the  common  courfe  of  trade.  But  here  the  feller 
not  only  knew  tlie  ufe  intended  to  be  made  of  the  goods',  but 
adlually  afTifted  in  the  a6b  of  fmuggling  by  packing  the  goods  up 
in  a  manner  the  moll  convenient  for  that  purpofe.  And  if  he 
undertook  to  deliver  the  goods  in  that  manner,  knowing  the  ufe 
intended  to  be  made  of  them,  he  was  offending  againll  the  laws 
of  this  country  in  the  very  contract  itfelf. 

A  contract  which  arifes  wholly  and  immediately  out  of  an  illegal 
tranfadlion,  is  no  foundation  for  an  acEtion  :  as  where  A.y  B.,  and  C. 
became  partners  in  infuring  fliips,  contrary  to  the  flatute  of  6  G.  i. 
c.  18.  §  12.  {videxol.  iv.)  and  it  was  agreed,  that  the  policies  fliould 
be  under-written  in  the  name  of  A.  only,  and  feveral  policies  were 
fo  effected,  and  the  premiums  received  by  C.  and  D.  as  brokers  ;  it 
was  holden,  that  A.  could  not  maintain  an  adlion  to  recover  thefe 
premiums  from  C.  and  D. 

It  feems,  that  a  fpeculative  intereft  may  afford  a  ground  for  an 
affumpfit ;  for  even  gambling  in  the  funds  was  not  confidered  to 
be  illegal  till  the J}at.  7  G.  2.  c.  8.  before  which  feveral  contracts 
on  flock-jobbing  tranfaclions  were  enforced  in  courts  of  juflice. 

(D)  What  may  be  pleaded  as  a  good  Difcharge  and 
Performance  of  the  Promife. 


Seddon  v. 
Tutop, 
6  Term 
Rep.  608. 


Reeve  v. 

Farmer, 
4  Term 
Rep.  146-7. 


'TTHE  plaintiff  in  a  former  allien  declared  on  a  promiffory  note, 
■*■  and  for  goods  fold  ;  but  upon  executing  a  writ  of  inquiry 
after  judgment  by  default,  he  gave  no  evidence  upon  the  count 
for  goods  fold,  and  took  his  damages  for  the  amount  of  the  pro- 
miffory note  only.  It  was  therefore  ruled,  that  the  judgment  in 
that  adlion  was  no  bar  to  his  recovery  in  a  fubfequent  a£lion  for 
the  goods  fold  :  for  the  recovery  in  the  former  aflion  was  only 
prima  facie  evidence  that  the  demand  had  been  inquired  into  j  it 
was  not  conclufive. 

So,  it  hath  been  holden,  that  an  award  made  on  a  reference  of 
all  matters  in  difference  between  the  parties,  is  no  bar  to  any  caufe 
of  adion  vvhich  the  plaintiff  had  againfl  the  defendant  at  the 
time  of  the  reference,  if  the  plaintiff  can  prove  that  the  fubje(Sl- 
matter  of  the  action  was  not  inquired  in^o  before  the  arbi- 
trator. 


t    W    ] 


(A)    In    what    Cafes    an    Attachment    is    to    be 

granted.  ^ 

THE  court  of  King's   Bench    cannot  grant  an    attachment  Walker  y. 
againft  a  peer  of  the  realm  for  not  paying  a  fum  of  money  ^I'^^f^"^^" 
^warded,  even  though  the  defendant  confent  on  condition  that  the  7  Term 
attachment  Ihall  lie  in  the  office  a  certain  time.  Rep.  (71, 

Although   a  plaintiff  difcontinue  under  the  common  rule  on  Siokes  v. 
payment  of  coils,  yet  he  is  not  liable  to  an  attachm.ent  for  non-  ^^j°^^°"* 
payment.  Rep.  6. 

If  an  attorney  required  to  anfwer  the  matters  of  an  affidavit,  in  the  mat- 
fwear  m  his  exculpation  to  an  incredible  ftory,  the  court  will  grant  [ey"^  jg^'^q 
an  attachment  againft  him,   though   he  pofitively  deny  the  mal-   Rep.  701. 
practices  imputed  to  him. 


:^ttornep^ 


(A)  Of  an  Attorney's  Fees  and  Dlfburfements,   and 
the  Remedy  for  the  Recovery  of  them. 

IY  any  part  of  an  attorney's  bill  be  for  buHnefs  done  in  the  court,  winter  v. 
the    bill   muft  be    delivered  a    month  before   the    acftion   is  Payne, 
brought,   otherwife  the  plaintiff  cannot   recover.      And   char^ts   ^J^"^?- 
**  for  drawing  and  cngroffing  an  affidavit  of  d^bt  in  order  to  hold 
"  a  party  to  bail  ;  pdid  for  fwearing,"  iSc.  have  been  confidcred  as 
bufmefs  done  in  court. 

To  maintain  an   afiion  by  one   attorney  againft  another,   for  Fordr. 
bufmefs  done  by  the  plaintiff  for  the  defendant,  before  the  di^fend-  '^'fl^Ti"' 
ant  became  an  attorney,  it  is  not  neceffary  for  the  plaintiff  to  leave   .go. 
his  bill  figned  with  the  defendant,  purfuant  to  the  directions  of  the 
{tat.  2  G.  2.  c.  23.  §  23.  for  the  flat.  12  G.  2.  c.  13,  applies  to  the 
cafe  of  both  parties  being  attornies  when  the  a£tion  is  brought. 

An  attorney's  bill  had  been  referred  to  the  prothonotary  by  a  white  v. 
judge's  order,  and  on  the  taxation  more  than  one-fixth  part  was  ^iiner, 
taken  off.     But  the  dedu6lion  was  occafioned,  not  b^.^ny  (  vcr-        ' 
charges  of  particular  Items,  but  by  the  whole  of  the  expi-nc^s  of 
defending  two  actions  for  one   JB,   being  difallowedj    which 

it 
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it  was  ftated  the  defendant  had  undertaken  to  pay  to  the 
plaintitT,  but  which  the  prothonotary,  and  afterwards  the  court, 
upon  reading  the  affidavits,  thought  he  had  not  undertaken  to  pay. 
On  motion  that  the  attorney  might  pay  the  cofts  of  the  taxation, 
the  court  held,  that  the  ftatute  of  G.  2.  was  applicable  only  where 
an  attorney  made  exorbitant  charges  on  his  client,  in  the  particu- 
lars of  his  bill,  and  the  foundation  of  the  demand  was  not  de- 
nied, but  only  the  amount  of  it :  that  in  the  prefent  cafe, 
the  plaintiff's  charges  for  defending  B.  were  not  objedlioHable, 
provided  he  could  have  proved  that  the  defendant  was  liable  to 
pay  them,  and  the  other  items  of  the  bill  were  not  reduced  one- 
fixth. 

A  folicltor  delivered  in  a  bill  of  cofts  including  an  item,  which, 
though  fairly  due,  could  not  be  allowed  on  taxation.  He  deliver- 
ed a  fecond  bill  without  that  itew.  On  referring  this  bill  for  tax- 
ation lefs  than  a  fixth  part  was  taken  off.  The  court  would  not 
give  cofts  on  either  fide. 

Leave  was  granted  by  the  court  of  Exchequer  to  fet  off  cofts 
in  a  fuit  in  the  Common  Pleas,  for  which  the  plaintiff  in  the  Ex- 
chequer (though  not  himfelf  the  party  in  the  fiiit)  had  retained 
the  defendant  as  the  attorney,  againft  the  judgment  in  the  Ex- 
chequer. 

Where  feveral  bills  of  cofts  have  been  delivered  in,  fettled,  and 
paid,  in  the  courfe  of  a  long  caufe,  and  a  receipt  in  full  given,  a 
client  ftiall  not  be  permitted  at  the  end  of  the  caufe  to  refer  them 
for  taxation. 

It  fliould  feem  from  the  current  of  authorities  in  the  court  of 
King's  Bench,  that  the  equitable  right  of  fetting  off  in  one 
adlion  the  fum  recovered  in  another,  is  always  fubje6l  to  the  at- 
torney's lien  for  his  bill.  And  the  fame  opinion  feems  to  prevail 
in  the  Exchequer.  However  the  contrary  hath  been  ruled  both 
in  the  court  of  Chancery  (a)  and  in  the  court  of  Common  Pleas. 
For  [b)  where  ^.  had  obtained  a  verdi6l  againft  B.  for  a  fmall 
fum,  and  B.  had  previoully  recovered  judgment  againft  ^. 
for  a  larger  fum,  and  had  taken  him  in  execution,  the  court  of 
Common  Pleas  permitted  the  fum  recovered  by  -^.,  and  the  cofts 
to  be  dedu£led  from  the  amount  of -5.'s  judgment,  and  fatisfaction 
to  be  entered  for  fo  much,  notwithftanding  A.  was  infolvent,  and 
had  no  means  of  paying  his  attorney's  bill,  but  by  the  fum  for 
which  he  obtained  the  verdict. 

on,  cited  by  BuUer,  J.  in  2  H,  Bl.  441.         (i)  Vaughan  v.  Davies,  2  H.  BL  440. 

If  the  defendant's  attorney  pay  to  the  plaintiff  the  debt  and 
cofts  recovered,  after  notice  from  the  plaintiff's  attorney  not  to  do 
fo  till  his  bill  has  been  firft  fatisfied,  the  former  is  liable  to  pay  tp 
the  latter  the  amount  of  his  lien  on  fuch  debt  and  cofts  of  the 
fuit. 
^ .«  ..  .  v.,,  Where  a  folicitor  has  been  guilty  of  great  delay  in  bringing  ii> 
Aniir.  589.  iiis  bills,  the  court  will  not  give  him  the  cofts  of  taxation,  althougl;^ 
iefs  than  one-fath  is  takeu  off. 


Webb  V. 
Stone, 
Anftr.  160. 


Murphy  v. 
Cunning- 
ham, Anftr 
471- 


Piitor  V. 
Dunbar, 
Id.  ii?6. 


Mitchell  V. 

Oldfield, 
4.  Ternrt 
Rep.  123. 
Motland  V. 
Hammcrf- 
!cy,  2H. 
Bl.  441.  n. 
Randle  v. 
Fuller, 
6  Term 
Rep.  45(5. 
Gabbett  v. 
ebiytor, 
Anftr.  aig. 
Smith  V. 
Brocklefby, 
Jd.  61. 
[a)  Barton 
V.  pchering 

Read  v. 
Dupper, 
6TermRep 
361. 


Yea  V.  Yea, 
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(B)  Of  the  Privileges  which  an  Attorney  hath. 

AN  attorney  cannot  fue   an   attorney  by  attachment  of  privl-  Barber  v. 
■^    lege,  and  hold  him  to  bail :  if  he  do,  the  defendant  may  plead  f^*""'™ 
his  privilege  in  abatement,  or  the  court  will  (lay  the  proceedings  524."™ 
without  cofts. 

A  bill  may  be  filed  againft   an  attorney  in  the  vacation,  and  in  Waghorne 
fuch  cafe  the   day  of  filing  it  may  be  inferted  in  the  memoran-  *' ^'*'"*^-  ' 

J  ]  o  J  5  Term  Rep. 

QUm.  177,    Dodfworih  V.  Bowen, /</.  3aj. 

An  attorney  (defendant)  is  entitled  to  only  four  days  notice  to  Mannv. 
plead,  though  he  refide  more  than  twenty  miles  from  London.         /'/^'s"* 

The  privilege  does  not  neceffarily  attach  upon  a  perfon's  inveft-  Brooke  v. 
ing  himfelf  with  the  character  of  attorney,  but  he  muft  be  a  pra£lif-  ^J^^"^»„ 
jng  attorney.      Ihe  rule  or  court  m  1054  connnes  the  privilege  to  ^r 
attornies  who  have  pra6lifed  within  a  year.     In  order  to  preferve 
the  privilege  the   party  therefore  muft  continue   to   a<Sl:  as  fuch  ; 
for  the   very  foundation  of  it   is   a  prefumption  that  an  attorney 
is  already  in  court  attending  his  duty,  and  therefore  the  ifluing  of 
procefs  merely  to  bring  him  there  is  nugatory.     That  reafon  con- 
fequently  dees  not  apply  to  an  attorney  who  is  not  practifing  at 
the  time. 

An  attorney  is  not  liable  to  be  aflefled  in  the  poor  rates  in  re-  R«  v.- 
fpea  of  the  profits  of  his  profeffion.  TTeim^R?"^' 

(C)    Of  Offences  and  Mifbehaviour  for  which  he  is 
punifhable. 

'T^HEj?a/.  25  G.  3.  c.  80.  which  impofes  a  penalty  upon  attor-  Crofsv. 
■■■     nies  profecuting  or  defending  without  a  certificate  a  fuit  in  Kaye, 
any  court  holding  pleas^  ivhere  the  debt  or  damage Jhall  amount  to  forty  °  TermRep. 
(hillings  or  more,  does  not  extend  to  the  fheriff's  court,  though  an 
attorney  profecute  a  fuit  there  by  virtue  of  a  vi^rit  of  jufticies  for 
piore  than  forty  {hillings. 


[    40°    ] 

JBatl  in  Cibtl  €mit&. 


(A)     In    what   Cafes    fpecial   or   common   Bail   is 

required. , 

Stinton  ▼.  A  N  affidavit  to  hold  to  bail  for  ftipulated  damages  for  not  per- 
rTermRep  /*^  forming  an  agreement  mufl  Hate  a  breach  of  the  agree- 
13.  ment. 

Hatfield  V.         An  affidavit  to  hold  to  bail,  "  that  the  defendant  was  indebted 

Linguard,      t(  (-q  {-{^g  plaintiff  in  1000  /.  under  an  agreement  in  writing,  where- 

jj,--,  "  by  the  defendant  undertook  to  pay  the  plaintiff  the  balance  of 

*'  accounts,  tsfc.   which  balance  is  JiUl  due  and   unpaid"   without 

ftating  that  the  balance  was  1000/.,  was  holden  to  be  defedlive  : 

for  a  defendant  cannot  be  holden  to  bail  for  a  penalty,  but  only  for 

the  fum  fecured  by  the  penalty. 

Spalding  v.         If  the  declaration  vary  from  the  affidavit  to  hold  to  bail,  the  de« 

^^^^*  r.       fendant  is  entitled  to  be  difcharged  on  a  common    appearance. 

363.  Dela    But,  if  the  plaintiff  afterwards  obtain  judgment  in  that  a£tion,  he 

Cour  V.        is  not  thereby  precluded  from  holding  the  defendant  to  bail  in  an 

^h'bi  278    ^<^'0"  upon  the  judgment. 

Pean  and  Tv/0  caufcs  of  acHiion  (hall  in  no  inflance  be  included  in  one  affi- 

Chapter  of  ^-^y'xi   to   hold  to  bail  :  therefore,  where  an  affidavit   ftated  two 

Seageil,  fums  of  money  to   be  due  from  the   defendant  to   two  plaintiffs, 

6TermRep.  the  court  fet  afidc  the  proceedings,  though  only  one  writ  wasfued 

^^*'  out  upon  it. 
Brander  v.         Bail  to  the  ftieriff  cannot  be  holden  to  bail. 

Robfjn, 

6  Term  Rep.  336. 

Houfin  V.  Although  it  be  generally  true  that  a  defendant  cannot  be  hoUen 

Barron,         to  bail  twicc  for  the  fame  caufe  ;  yet  if  he  be  difcharged  out  of 

ais"™         cuflody  the  firfl  time  for  fome  aft  for  which  the  plaintiff  is  not 

anfwerable ;    as,  for   inflance,  an  alteration  in   the  warrant   to 

arreft  by  the  flieriff's  officer  without  the  plaintiff's  knowledge,  the 

defendant  may  in  fuch  cafe  be  again  holden  to  bail  for  the  fame 

caufe  of  aftion. 

Lumley  v.         The  EngUJh  notice  to  appear  muft  be  added  to  all  common 

-v'g  \!      procefs,   where  the  defendant  is  not  holden  to  bail,  whether  the 

B.  R.         caufe  of  aftion  do  or  do  not  amount  to  ten  pounds. 
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(B)  Where   Bail   fhall  be  faid    to   be  put  in  re- 

gularly. 

/^F  the  four  days  allowed  in  the  court  of  Common  Pleas  to  sH.  El.  35. 
^-^  perfed  bail  after  an   exception,  the  firft  is  reckoned   inclu-  ^^'  ^7^* 
fively  and  the  lafl  exclufively.       And  in  that  court,  where  a  writ 
is  returnable  on  the  firft  return  of  a  term  in  a  country  caufe,  the 
defendant   has   eight    days   after  the  quarto  die  poji  to    put  in 
bail. 

A  clerk  to  an  attorney,  though  not  articled^  cannot  be  bail  to  the  Comifli  v. 
action.  R^'S' 

Bail  are  not  put  in  regularly,  unlefs  the  name  of  the  proper  s^ith  v. 
county  be  inferted  in  the  bail-piece.  Miller,  7  TermRep.96. 

(C)  Of  the  Proceedings  againft  the  Bail,  and  what 
Matters  they  may  plead  in  their  Difcharge. 

tF  the  principal  die  after  the  return  of  the  capias  ad  fatisfacien-  Rawllnfon 
-*•   dum  and   before   it  is  filed,  the  bail  are  fixed,  and  the  court  ^TermRep! 
will  not  ftay  the  filing  of  the  return  in  their  favour.  234, 

If  a  defendant  (an  alien)  be  fent  out  of  the  kingdom  under  the  Merrick  v, 
alien  bill,  qq  G.  q.  c.  4.  the  court  will  permit  the  bail  to  enter  an  ^^"^^^^0 

II..-  TTi  -1  -ri  1  6  Term  Rep. 

exoneretiir  on  the  bail-piece,  unlels  triey  are  maemnihed,  or  have  50.  Coles  v. 
money  in  their  hands  belonging  to  the  defendant  fuificient  to  an-  DeHaynes, 
fwer   the    plaintiff's  demand.     But    if  the  bail  will  defend  the  ■^'^•sa«a46. 
a£lion,  they  are  not  entitled  to  have  an  exoneretiir  entered  upon. 
giving  up  the  money  depofited  with  them,  without  paying  the 
cofts  likewife. 

Where  the  defendant  is  under  fentence  of  tranfportation,  the  Wood  v. 
court  will  permit  an  exotieretur  to  be  entered  on  the  bail-piece.  Mitchell, 
An  application  for  a  habeas  corpus  to  bring  up  a  defendant  under  i^gp"^- 
fentence  of  tranfportation,  who  was  on  board  a  Ihip  in  th^  river  Fowler  v. 
Thames  jufl  ready  to  fail,  in  order  that  he  might  be  furrendered  Dunn, 
in  difcharge  of  his  bail,  has  indeed  been  rejeded  ;  but  that  was  ^^^7^' 
merely  on  account  of  the  inconvenience  of  bringing  up  the  de- 
fendant at   that    period.     And  where  a  defendant  was  confined 
under  a  charge  of  felony,  the  court  felt  no  difficulty  in  granting 
a  habeas  corpus  to  bring  him  up  for  this  purpofe,  though  it  was  Sharp  v. 
urged  that  the  bail  were  indemnified.     But  the  bail  ate  not  at      .^"^^^ 
liberty  to  make  fuch  an  application  till  they  have  juftified.  Rep.  226. 


Vol.  VII.  Dd 


4«>a 


tBail  in  CttJil  CauCciaf* 


(D)  Within  what  Time  the  Bail  mufl  render  the 
Principal. 


iLd.Rtym.  iN  the  King's  Bench, 
7ZI.  Imp.     1    eance,  whether  the 


.  imp. 
Pr.  K.  B. 
44S. 
%  H.  BI. 
117.  593; 
yifljer  V. 
Branfcombe, 
Tr.37G.3. 
B.  R. 


if  an  ^Kftion  be  brought  on  the  recognl* 
recognizance  be  taken  in  that  court  or 
in  the  Common  Pleas,  the  bail  have  eight  entire  days  in  full  term, 
next  after  the  return  of  the  writ,  in  which  they  may  render  the  prin- 
cipal, and  if  there  be  but  four  days  in  the  term  next  after  the  re- 
turn, then  four  days  in  the  following  term.  But  in  the  court  of 
Common  Pleas  the  bail  have  in  fuch  cafe  only  till  the  quarto  die 
pojl ;  and  this  time  they  have,  though  the  defendant  be  fued  by  at- 
tachment of  privilege.  In  both  courts,  where  the  bail  are  fued  by 
fcirefaciaSy  and  the  proceedings  are  by  original,  they  have  till  the 
quarto  die  pojl  of  the  return  of  the  ^ix^fcirefaciaSy  \i fcire  feci  be 
returned,  or,  if  nihil  be  returned,  till  the  quarto  die  pojl  of  the  re- 
turn of  the  fecond  fire  facias^  to  render  the  principal.  Where 
the  proceedings  are  by  bill  in  B.  R.y  the  time  for  rendering  is  the 
return-day  oi  the  fcire  facias ,-  and  in  all  thefe  cafes  it  is  abfolutely 
neceffary  that  the  return  be  m:Ldefedente  curia. 


Jackfon  T. 

Hunter, 
6  Term 
Rep.  71. 

Owen  V. 

Nail, 
6  Term 
Rep.  702. 


Jones  Y, 
Lander, 
^  Term 
Rep.  753. 
Stamper  v. 
M'llbourne, 
7  Term 
Rep.  122. 

llde  1  Str. 
60.  Nolan's 
edit.  jioKSt 


(E)    Of  the  Bail-Bond. 

A  Bail-bond  given  to  the  fherifF  of  the  county  of  Durham  under 
■^  a  writ  iflued  immediately  from  the  court  of  King's  Bench  to 
him,  is  not  void,  though  the  count  palatine  may  interpofe  and 
claim  his  privilege. 

Where  a  fherifF,  under  an  original  writ  in  a  flea  of  trefpafs  on  the 
cafe  on promifesy  took  a  bail-bond  conditioned  for  the  defendant's 
appearance  in  a  plea  of  trefpafs,  the  bond  was  holden  good :  for  if 
the  caufe  of  aftion  be  inferted  in  the  condition,  it  may  be  rejefted 
as  furplufage  j  all  that  it  is  necefTary  to  flate  being  the  names  of 
the  parties,  and  the  time  and  place  of  the  defendant's  appear- 
ance. 

If  the  defendant,  who  has  given  a  bail-bond,  furrender  him- 
felf  to  the  fherifF  before  the  return  of  the  writ,  the  bail-bond  may 
be  given  up,  and  it  will  be  confidered  as  if  no  fuch  bond  had  been 
given ;  and  of  courfe,  no  adtion  can  be  maintained  againft  the 
fherifF  for  not  afFigning  it. 

What  is  faid  in  the  former  part  of  this  work  under  this  divi- 
fion  of  the  fubiecl,  that  an  under-flierif}"'s  clerk  cannot  aflign  a 
beii-bond,  feemcth  not  to  be  law. 
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(A)  Of  the  Commiffion  of  Bankrupt ;  and  herein 
of  the  Creditors  who  may  obtain  it,  and  what  they 
are  to  do  previoufly  thereto. 

WHERE  a  creditor  of  a  bankrupt  to  the  amount  of  II2/.  Mannt; 
previous   to  the  bankruptcy,  but  after  notice  of  an  aft  of  g'^-^ej?^''^' 
bankruptcy  having  been  committed,  received  50/.,  it  was  holden,  Rep.  79. 
that  he  was  not  thereby  precluded  from  taking  out  a  commiflTion  j 
for  this  payment  could  not  be  retained,  and  confequently  the  ori- 
ginal debt  remained  in  force. 

A  creditor  cannot  prefent  a  petition  to  prove  a  debt  until  he  Ex  pant 
has  gone  before  the  commiflioners,  and  his  petition  ought  to  flatc  Wnght, 
•what  pafled  before  the  commiflioners.  -  41.         * 

A  defendant  at  law  having    lain  two   months   in  prifon  was  Exparu 
made  a  bankrupt,  and  difcharged  under  a  fuperjedeas,  the  plaintiff  Callow, 
not  having  proceeded  for  two  terms :  the  plaintiiF  then  proved  ^  «2J""'J» 
his  debt  under    the  commiflion,  but  before  a  dividend  took  the 
bankrupt  in  execution  in  a  fre(h  a£lion.      Lord  Chancellour  dif- 
mifled   a  petition  of  the  bankrupt  to  releafe  him,  faying,  that  he 
could  not  bnr  the  creditor  of  his  legal  remedy. 

A.  became  bound  as  a  furety  with  B,  to  C    on  the   loth  of  Hodgfony. 
Augiijl  1778,   conditioned  for  payment  in  fix  months.     On    the  ^ell,7Tenn 
ift  of  March  1780,  he  became  bound  with  B.  to  D.  conditioned     ^^'  ^ 
for  payment  in  fix  months.     On  the  4th  oi  March  1780,  B.  be- 
came bound    to  A.  conditioned  for  payment  of  the  two  fo'  ner 
bonds,  and  alfo  to  indemnify  A.  againll  thofe  bonds.    The  money 
fecured  by  the  fecond  bond  not  being  paid  on  the  day  when  It  be- 
came due,  it  wjfs  holden,  that  the  lafl  bond  was  thereby  forfeited, 
though  A'  was  not  called  upon  to  pay  the  money  in  the  fecond 
bond  until  afterwards,  and  that  he  might  prove  it  under  a  com- 
miflion of  bankrupt  that  iflued  againft  B.  after  the  forfeiture  and 
before  payment. 

If  a  commiflion  be  taken  out  fraudulently  or  malicicufly,  the  Smith  t. 
Lord  Chancellour  may,  under  the  flat.  5  Geo.  2.  r.  30.  either  ^Te™"^* 
order  a  fpecifick  fum  to  be  paid  by  the  petitioning  creditor  to  the  Rep.  300, 
bankrupt,  by  way  of  damages,  or   afliign  the  bond  to   the  latter 
to  enable  him    to  recover   the   wliole   penalty  of    it.     And  the 
afljgnmcnt  of  the  bond   is  conclufive  evidence  of  the  fraud  or 
malice,  fo  that  it  is  not  neceflary  to  ftate  in  the  declaration  that 
the  commiflion  was  fraudulently  or  malicioufly  fued  out« 

D4:^ 
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(B)    Of  the   Commlffioners,    their   Duty,   and  the 
Power   they    may   exercife    over   the    Bankrupt, 
or  others,  in  difcovering  the  Bankrupt's  Eftate. 

r.x parte  |  F  upoii  the  examination  of  a  bankrupt,  touching  the  difpofition 
Nowi^n,  1  q£  j^jg  property,  he  fwears  ro  an  account  of  it,  which  appears 
j<ep.  ii8.     to  be  incredible,  the  comrniirioners  may  commit  him  to  prilon. 

(C)  Of  the  AfTignees,  and  Nature  of  their  Truft. 

Burd-n  V,  TT57HERE  the  aflignees  are  not  entitled  to  the  poflefTion  of  a 
Dean.a'v  cz.  V  V  bankrupt's  wife's  property  without  the  aid  of  a  court  of 
c°\eJ  v!  equity,  they  muft  make  a  provifion  for  her  out  of  it,  whether  fuch 
Probert,  property  be  real  or  perfonal.  And  if  the  whole  fund  be  attain- 
/J.  oSo.        gU^je  \^  equity  only,  the  wife's  equity  extends  to  the  whole,  nor 

will  a  fettlement  before  marriage  of  part  of  it  to  her  feparate  ufe 

bar  her  of  it. 

(D)  Of  the  Creditors,  who  are  fuch  ;  and  herein  of 

provuig  their  'Debts. 

P.x  pyrie  A  Creditor  three  years  and  a  lialf  after  having  received  a  divl- 
Wngnr,  c\  dend,  refunded  the  dividend,  brought  an  a£lion  againll  the 
jj.  bankrupt,  and  held  him  to  bail.     The  bankrupt  thereupon  peti- 

tioned that  the  proceedings  might  be  ftayed  :  but  the  court  dif- 
mifled  his  petition,  the  ?.£lion  being  after  the  bankruptcy,  and  the 
bail  therefore  not  being  furprifed  :  they  faid,  that  the  length  of  time 
made  againfl  the  bankrupt,  for  he  ought  to  have  procured  his  cer- 
tificate :  that  the  cafe,  therefore,  mufl  be  determined  on  the  general 
rule,  that  a  creditor  refunding  a  dividend  may  proceed  at  law.  A 
motion  being  made  for  cofts  upon  this  difmiffal.  Lord  Commiflioner 
JSyre  faid,  he  never  knew  an  inftance  of  cofts  being  given  on  an 
application  to  put  a  party  to  his  election. 

(E)  Of  the  Bankrupt's  Eftate  and  Efte<Sts  to  which 
the  CommiiTioners  or  AfTignees  are  entitled,  when 
it  ihall  be  faid  to  be  vefted  in  them  ;  and  herein 
of  fraudulent  Difpofitions  by  the  Bankrupt,  and 
of  the  Adions  the  Aflignees  may  bring  for  the 
Recovery  thereof. 


:  H.  V.l. 


1  T  is  faid  in  the  cafe  of  Drake  v.  Mayor  o(  Eoteter^  (ft^pi'^i  vol.  i. 

462,  3.         -*•  p.  41  3,  438.  rited  alfo  in  2  Vern.  97.)  that  a  covenant  for  the 

CotSn.'/^/W.  renewal  of  a  leafe,  of  which  a  profit  may  be  made,  does  not  pafs 

by  the  afiignment.    But  the  authority  of  that  cafe  has  been  fince 

doubted,  for  a'covenant  to  renew  a  leafc  runs  v/ith  the  land. 

The 


Append.]  "Banlrupt  405 

The  right  to  bring  a  real  aftion  pafleth  to  the  aiTignees  by  the  Smah  v. 
ufual  words  of  the  deed  of  affignmenr.  ibu^^' 

The  aflignees  are  entitled  to  recover  from  the  winner  money  Brandon  v. 
loft  at  play  by  the  bankrupt  before  his  bankruptcy  in  an  action  ^^^^^  -  B'* 
of  debt  upon  the  ftat.  9  Ann.  c.  14.  for  the  money  is  part  of  the  j°n*v.  ""* 
bankrupt's  eftate  ;  the  ftatute  gives  an  a£lion  to  the  p-irty  grieved,  Sands, 
and  therefore  veils  an  intereft  iri  him.  iA'ez.  jua. 

514. 

A  commiflion  of  bankrupt  vefts  all  rights  and  all  poffibilities  of  ex parte 
the  bankrupt  in  the  aflignees  ;  in  which  refpett  it  differs  from  an  Brown, 
execution,  which  pafTes  only  what  the  flieritf  feizes.     Hence,  two  ^"^"' jun* 
commiflrons  of  bankrupt  for  the  fame  purpofe  cannot  fubfift  toge- 
ther :   for  the  fecond  will   be  fuuerfeded,  unlefs  there  be  fome 
fpecial  circumftances,  as,   confent,  fraud,  or  laches  in  the  cre- 
ditors under  the  firft.     Indeed,  if  the  aihgnees  under  the  fecond 
will  pay  the  creditors  under  the  firft  twenty  (liillings  in  the  pound, 
and  all  the  cofts,  in  that  cafe  the  firft  will  be  inftantly  fuperfeded. 

Where  a  foap-maker,  who  had  incurred  a  forfeiture  for  con-  Auftin  v. 
cealing  foap  contrary  to  the  ftat.  of  i  Geo.  i.Ji.  2.  c.  36.  became  whiehead,^ 
a  bankrupt,  and  a  provifional  afTignment  of  his  eftate  was  made,  ^^T^^^^ 
after  which  the  foap  was  condemned,  and  the  bankrupt  convidled, 
whereupon  a  warrant  iflued  to  levy  the  penalty  on  his  goods  gene- 
rally, it  was  holden,  that  the  warrant  was  bad,  and  could  not 
juftify  a  feizure  of  the  foap  in  the  hands  of  the  aihgnees. 

Where  a  fale  of  goods  has  been  completed  by  actual  delivery  Parnes  v. 
to  the  buyer,  who  afterwards  becomes  infolvent  before  they  are  ^^^Tm 
paid  for  ;  he  cannot  refcind  the   contract,  and  return  the  goods  Rep.  80. 
with  the  confent  of  the  feller,  fo  as  to  give  the  feller  a  preference 
to  his  other  creditors. 

Where  a  creditor,  knowing  his  debtor  to  be  in  diftreffed  cir-  SmUh  v. 
cumftances,  and  unable  to  pay  his  debt,  applied  to  him  in  the  ^J^"^' 
firft  inftance,  about  two  months  before  his  bankruptcy,    for  a      •  *5** 
fecurity,  and  took  part  of  his  ftock  in  trade  for  that  purpofe  ;  it 
was  holden,  that  this  was  not  an  undue  preference,  though  the 
creditor  did  not  threaten  to  fue  the  debtor  in  cafe  of  refufal. 

Where  an  infolvent  debtor,  not  two  months   before  his  bank-  Export* 
ruptcy,  at  the  very  time   when  an  execution  was  in  his  houfe,  -*^vez?ivui. 
upon  being  applied  to  by  a  creditor,  who  was  wholly  ignorant  of  85. 
his  fituacion,  gave  him  by  way  of  fecurity  for  his  debt  a  letter 
of  attorney  to  receive  debts.  Lord  Chancellour  inclined  to  think 
the    tranfaction  fair,    but  permitted   the    aflignees  to    bring  an 
aftion. 

If  after  a  fecret  aft  of  bankruptcy,  the  bankrupt  pay  money  to  Bradley  v. 
a  carrier  for  the   carriage  of  goods,  the  affignees  may  recover  it     ^^^'^^ 
back  in  an  action  of  ajfutnpftt.  Rep.  197. 

So,  where  a  defendant  againft  whom  a  verdift  had  been  reco-  Pinketronv. 
vered  afterwards  committed  a  fecret  a£i:  of  bankruptcy,  and  the  M^riliiii, 
plaintiff  in  the  adtion  not  knowing  of  the  bankruptcy,  inftead  of  *    '    ''^^^' 
entering  up  judgment  and   fuing  out  execution,  took  a  bill  drawn 
by  the   defendant  on  a  third  perfon   at  a  diftant  period  for  the 
amount  of  the  fum  recovered,  which  bill  was  afterwards  paid  ;  it 
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was  holdcn,  that  this  payinent  was  not  proteQed  by  the  19  G.  2. 
c.  32.  and  that  the  plaintiff  was  liable  to  refund  to  the  aifignees 
the  money  he  had  fo  received. 

^.,  B.y  and  C,  being  partners  in  trade  in  Englntuly  A.  and  B» 
refide  in  Englandy  and  C  goes  to  a  foreign  country  tor  the  purpofe 
of  managing  the  concerns  of  the  houfe  in  that  country.  D.  is  alfo 
refident  in  England^  where  a  debt  is  contra£led  by  D.  to  A..,  JB., 
and  C.  D.  becomes  infolvent,  and  C.  knowing  that  D.  has 
Hopped  payment,  and  that  a  commiflion  of  bankrupt  has  in  faft 
ifl'ued  againlt  him,  attaches  in  the  name  of  himfelf  and  partners 
a  debt  due  to  D.  in  the  foreign  country  by  legal  proccfs,  dnd 
obtains  payment  of  it  under  the  judgment  of  a  court  of  juftice 
of  that  country.  It  was  holden,  that  the  aifignees  of  D.  had  a 
right  to  recover  the  money  fo  received  by  C.  in  an  aflion  againft 
A.,  B.,  and  C.  for  money  had  and  received  to  the  ufe  of  the 
aifignees. 

A.  having  contrafled  with  a  canal  company  to  build  locks  and 
bridges  on  the  canal  as  their  engineer,  purchafed  timber  and 
other  materials  for  that  purpofe,  which  he  laid  on  the  company's 
premifes  on  the  banks  of  the  canal ;  and  on  the  company's  ad- 
vancing money  to  him,  they  took  a  bill  of  fale  of  thele  goods, 
and  a  fymbolical  delivery  of  them  by  a  halfpenny :  they  after- 
wards took  out  execution  upon  a  judgment  confeiTed  by  A.i  and 
the  {heriff  feized  thefe  goods,  and  A.  became  a  bankrupt.  It  was 
holden,  that  A.  had  uot  fuch  a  pou-iffion  of  the  goods  as  would 
enable  his  aifignees  to  take  them  within  the  11  7^.  i.  c.  19.$  11. 
for  the  bed  delivery  was  given  which  the  nature  of  the  goods 
would  admit  cf,  they  being  before  on  the  company's  premifec. 
It  was  holdcn  alfoj  that  the  bill  of  fale  was  no  adl  of  bankruptcy 
in  A. 

Where  A..,z  trader  and  an  officer  in  the  Eajl  India  Company's 
fervice,  afligned  his  privilege  (being  a  right  to  fliip  goods  from 
the  Eaji  Jv.d;es  to  England)  to  B.  for  a  valuable  conlideration, 
and  in  order  to  evade  the  bye-laws  of  the  Eq/i  India  Company, 
which  prohibit  fuch  afTignment,  the  goods  were  (hipped,  entered, 
warehoufed,  and  fold  by  chc  company  in  A'^  name,  and  the 
proceeds  carried  to  his  account,  but  A.  became  a  bankrupt  before 
he  received  thofe  proceeds  from  the  company  ;  it  was  holden, 
that  the  affignees  were  entitled  to  recover  the  amount  in  an  ac- 
tion for  money  had  and  received  againlt  the  EnJI  India  Company, 
this  being  fuch  a  pofleiTion  of  *'  goods  and  chattels"  as  falls  with- 
in the  2 1  Ja.  \.  c.  \q.   §11. 

The  commiifioners  of  the  Vitiualling-office  having  occafion  to 
ere<5l  a  ftage  at  W.  for  the  purpofe  of  rolling  their  barrels  on 
board  the  fhipping,  publifhed  an  advertifement  for  carpenters  to 
deliver  in  propofals  for  doing  the  work.  Forbes  and  his  partners 
were  difpofed  to  undertake  the  bufmefs,  and  to  deliver  in  theit 
propofal,  but  inafmuch  as  they  were  general  merchants,  and  not 
carpenters,  and  as  there  might  have  been  difhculties  in  making 
the  contrail  in  their  own  name,  Kent,  who  was  a  carpenter, 
agreed  v/i^forbes  and  Company  to  make  the  contraft  in  his  name  \ 

anc^ 
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and  he  was  to  have  one  fourth  of  the  clear  profits,  and  a  guinea 
per  week  for  his  fuperlntendence,  and  Forbes  and  Co.  were  t© 
fupply  the  timber,  and  to  have  the  refidue  of  the  profits.     The 
contraft  was  dccordingly  made  between  the  commiflioners  and 
Kenty  and  Forbes  was  one  of  Kefil*s  fureties,  which  would  not 
have  been  allowed  (as  Forbes  himfelf  knew),  according  to  the 
ufual  mode  of  government  contrafts,  had  he  been  known  to  have 
any  concern  in  the  contra(fl:,  which  Kent  declared  he  had  not. 
The  timber  was  bought  by  Forbes  and  Company,  and  fhipped  by 
them  in  their  own  name  to  be  fent  to  the  yard  at  Ji^.,  where  it 
was  delivered  as  for  Kent's  ufe,  and  received  by  the  king's  officers 
as  fuch ;    and   they  fwore    they   fliould    not    have  received  it 
on   account  of  any  other  perfon  j  but  that  they  (hould  not  have 
permitted  even  Kent  to  difpofe  of  it  in  any  other  manner  than 
for  the  work  contracted  for,  except  fuch  parts  of  it  as  were  found 
unfit  for  the  intended  purpofe,  becaufe  they  confidered  it  as  de- 
livered for  the  purpofe  of  the  contract.     Kent  had  informed  thc 
agent  vi£lualler  that  Forbes  was  the  real  contra£lor,  but  that  was 
a  fecret  between  tliofe  perfons.     Before  the  work  was  finiflied 
Kent  became  a  bankrupt,  and  Forbes  thereupon  getting  pofieffion 
of  the   timber  ,    the    affignees  brought  an    a£lion  of   trover  to 
recover  it,  on  a  fuppofition  that  tlie  bankrupt's  creditors  were  en- 
titled to  it  under  the  flat,  of  21  Ja.  i.  c.  19.     But  the  court  held,  Upon  this 
that  though  the  bankrupt  had  the  p'^jf'^fjion  of  the  property,  and  '^'^^  ''.'='"8 
the  apparent  difpofitton  of  it,  yet,  as  there  was  no  fraud  in  the  Gordon  v. 
cafe,  either  a6lual  or  conftrudtive,  and  as  the  real  property  Vf2i  in  iaft-lndia 
Forbesy  the  ftatute  did  not  operate  upon  it :  that  there  never  was  Comp'^y* 
any  fale  of  the  timber  to  Kent^  nor  any-  general  delivery  fo  as  to  fair^«"lwaa 
giije  him  the  ahfolute  dij'pojition  of  it ;  for  it  appeared  that  the  flore-  "  by  no 
keepers  in  the  yard  would  not  have  permitted  even  Kent  to  have  ||'?""*'^" 
fold  it  to  any  other  perfon,  unkfs  any  part  of  it  had  been  unfit  «« with  the 
to  be  ufed  in  performing  the  contract,  as  they  confidered  it  was  "  dedfion  5 
delivered  only  for  the  purpofe  of  thc  contrail.     Therefore  there  |* ''  ^"^"u*! 
was  no  danger  that  Kent's  creditors  would  be  induced  to  trufl  <«  when  the 
hiin  on  the  credit  of  that  property,  or  as  fuppofing  it  liable  to  "  timber 
their  debts.  "  w«  dell. 

*'  vered  to 
«  the  officers  of  government  m  Kent's  name,  and  for  bis  ufe,  he  had  the  pofreffion,  and  order,  aijd  dif- 
<'  pofition  of  it :  but  the  court  procetded  on  this  ground,  that  the  bankrupt  had  only  the  polTellion  of  the 
<«  goods  for  a  fpecial  purpofe,  and  had  not  the  order  and  difpofitioa  of  them."     7  Term  Rep.  Z37. 

An  agreement  was  entered  into  between  ^.  and  B.  that  B.  Tookc  v, 
ihould  purchafe  of  ^,  all  the  light  gold  coin  which  he  could  fend  HoUing- 
at  a  flated  price,  and  that  ^.  (hould  from  time  to  time  draw  upon  7  Term 
j9.  for  the  money  due  upon  fuch  fale;  and  that  B.  ihould  alfo  Rep.  215. 
from  time  to  time  accept  other  bills  drawn  by  ^.  for  his  conve-  2^^.31.50 j. 
nience,  to  cover  which  ^.  ihould  remit  value  to  B,     After  they 
had  a6led  under  this  agreement  for  fome  time,  B.  became  bank- 
rupt, being  under  acceptances  to  a  great  amount  j  and  u^.  (not 
knowing  of  the  bankruptcy)  fent  a  parcel  of  light  gold  and  bills, 
to    enable  B.  to   difcharge   the  acceptances,  which  parcel   was 
taken  by  ^.'5  affignees.    ^,  himfelf  afterwards  diCcharged  the 

D  d  4  acceptances* 
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acceptances.  As  the  gold  and  bills  fent  after  the  bankruptcy 
were  fent  for  the  particular  purpofe  of  paying  the  acceptances, 
and  that  purpofe  was  not  anfwercd  ;  the  property  in  them,  it 
was  hoklen,  remained  in  y/.  and  he  might  recover  from  the  affig- 
rees  the  amount  of  them. 

If  the  aiugnees  bring  an  afliion  of  trover  for  the  recovery  of 
goods  collufivcly  fold  on  the  eve  of  a  bankruptcy,  they  mud  prove 
a  demand  and  refufal  i  for  in  fuch  cafe,  at  the  time  of  making 
the  fale,  the  parties  are  competent  lo  contract ;  the  taking  of 
the  goods  is  not  unlawful,  though  the  tranfa£tion  is  liable  to  be 
impeached  by  the  afhgnees. 

If  after  by  judgment  by  default  in  an  a£lion  for  a  dividend, 
the  a(riu;aees  file  a  bill  for  a  difcovery,  and  to  have  the  proof  of 
the  debt  expunged,  a  demurrer  to  the  bill  will  be  allowed,  the 
regular  courle  in  fuch  cafe  being  by  petition. 

(F)  Of  fetting  ofF  Debts  due  to  or  from  the  Bank- 
rupt. 

IN  an  afllon  by  the  afiignees  the  defendant  cannot  fet  off  cafli 
notes,  ilfued  by  the  bankrupt,  payable  to  bearer,  bearing  date 
before  the  bankruptcy,  unlefs  he  fliew  that  fuch  notes  came  to 
his  hands  before  tiie  bankruptcy  :  but,  if  tliey  be  made  payable 
to  the  defetidant  himj.'lf^  that  will  be  reafonab'e  evidence  of  their 
having  come  to  his  hands  at  the  time  they  bear  date. 

Where  there  was  a  feparate  commiflion  of  bankrupt  againft 
one  partner,  and  the  other  partner  paid  all  the  joint  debts  j  a 
'  btor  to  the  partnerfliip,  who  was  a!fo  a  feparate  creditor  of  the 
L/uukrupt,  was  allov/ed  to  fct  off  againft  the  bankrupt's  fhare  of 
the  joint  debt,  and  to  prove  the  refidue  under  the  commiffxon,  the 
Solvent  partner  confcnting  to  receive  his  fi.are. 

(G)  How  the  Bankrupt  is  to  demean  himfelf. 

Ixyarte       TF  after  two  petitions  difmifled  a  bankrupt  prefents  a  third  for 
Shaw,  _         1   ji^g  fame  purpofe,  it  will  be  difmifled  with  cofts  ;  and  if  not 
40."  '^         ^^'^  ^°  P^y  them,  he  muit  be  committed.     But  it  is  not  compe- 
tent, it  fesms.  to  the  court  to  make  an  order  to  reitrain  him  from 
prefenting  any  more  petitions. 
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(H)  Of  the  Overplus  of  the  Bankrupt's  Eftate,  and 
the  Allowances  to  be  made  him;  and  herein  of 
his  Dilcharge  and  Gertincate. 


iT  there  be  a  furplus  coming  to  a  bankrupt,  the  creditors  ft 
-■■  have  intereft  out  of  it,  wherever  it  is  apparent,  either   u{ 


ftiall 
ipparent,  either   upon 
the  face  of  the  fecurity  or  by  evidence,  that  there  was  a  contrad 
for  it. 
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A  bankrupt  cannot  call  upon  his  aJG[ignees  for  his  allowance  Croomev. 
under  the  ftat.  of  5  G.  2.  c.  30.  §7.  (his  eftate  paying    10 s.  in  Po"s, 
tue  pound,)  if  his  certificate  be  not  allowed  before  payment  of  the  ^p^^'-'^g 
dividends. 

If  a  judgment  be  recovered  againft  a  party,  before  he  becomes  Phillips  v. 
bankrupt,  and  it  be  revived  by  fcire  facias  after  the  bankruptcy,  ?J°*^* 
the  cofts  oi  the  fcire /acias  relate  bacic  to  the  judgment,  and  may 
be  proved  under  the  commiffion.  So,  if  a  writ  of  error  be 
brought  after  the  bankruptcy  to  reverfe  a  judgment  obtained  be- 
fore, and  the  judgment  be  affirmed,  the  cofts  of  the  writ  of  error 
refer  to  the  judgment.  In  either  cafe  therefore  the  certificate 
difcharges  the  bankrupt  as  well  from  the  cofts  as  the  judg- 
ment. 

^  draws  a  bill  of  exchange  upon  B.  payab'e  to  the  order  of  A.,  Rolfe  v. 
which  B.  accepts,  and  B.  draws  a  bill  upon  ^.  payable  to  the  or-  ^  ^"c', 
der  ot  B  ,   which  B.   accepts,  for  their  mutual  accommodation,   -^g. 
Both  bills  are  payable  at  tlie  fame  time,  are  of  the  fame  date,  and 
for  the  fame  fum.     Thefe  bills  are  mutual  engagements,  confti- 
tutlng  on  each  part  a  debt,  the  one  being  a  confideration  for  the 
other :  they  are  not  mutually  given  as  an  indemnity,  which  Is  in 
its  nature   conditional,  but  create  an  abfolute  debt  from  the  be- 
ginning, fo  that  if  either  party  becomes  bankrupt,  the  bill  accepted 
by  him  may  be  proved  under  his  commiffion,  and  being  fo  prov- 
able is  neceflarily  b.irred  by  the  certificate. 

The   court  of  Common  Pleas  have  refufed  to  difcharge  a  de-  QuinT. 
fendantj  who  was  holden  to  bail  for  a  debt  contra£l:ed  in  this  coun-  K.eefe, 
?ry,  out  of  cultody,  on  a  comm.on  appearance,  upon  an  affidavit  of  ^naf.''^^^' 
his  having  become  a  bankrupt  in  Ireland^  and  there  obtained  his  cafeinthc 
ccirtificate.    In  fuch  cafe,  they  faid,  he  muft  at  leaft  plead  the  cer-   Exchequer, 
tificate.      But  a  general  plea  of  bankruptcy,  referringr  to  an  IrifJi  \^T°^^^ 
act    oi  parliament,  and    concluamg  to   the  country  \x\    a   mode  defendant 
fimllar    to   that  ^iven  hy  JIat.  5  G.i.  r.  30.  §7.  to   bankrupts  in  """^o/cuf. 
Englandy  they  held  to  be  clearly  bad.  '"^^ '';  '1?'' 

i>  '  1  1  ground  of  a 

bankruptcy  and  certificate  in  Iieland  was  lejeited,  becaufe  the  affidavit  did  not  ftate  the  eflecl:  of  the 
certificate  by  the  laws  of  Ireland.  Anon.  Anftr.  So.  Jn  this  calc  it  does  not  appe.;v  whether  the  debt 
was  contradled  in  this  c  luncry  or  in  Ireland. 

A  certificated  bankrupt  Is  not  a  competent  witnefs  to  prove  tlie  chapman  v. 
debt  of  the  petitioning  creditor,   or  any  other  fadt   neceffitry  to  Gardner, 
fupport  the  commiffion.  2.H.L1.279. 

Bul,  where  the  affignees  figned  the  certificate,  and  got  a  releafe  Seiby  v. 
from  the  bankrupt,  in  order  to  produce  him  as  a  witnefs  to  prove  ^'^'^^''' 
a  debt  to  his  eft-ite  ,   this  was  admitted  to  be  a  fair  tranfaction.  -"'"-'■•  5  \* 

The  certificate,  though  fi;>ned,  yet,  till  allowed,   operates   as  7 Term 
nothing.      Where,   therefore,   a  lottery- ticket   was   given  to  the  Rep- 2.97. 
bankrupt  by  a    creditor  who  had  figned  his  certificate,  as  a  mark 
of  his  approbntion  of  his  condu6t,  and  the    ticket  was  drawn  a 
confi'lcrable  prize  before  the   allowance  of  the  certificate,  it  was 
claimed  and  (hared  by  the  creditors  at  large. 

If   an  uncertificated  bankrupt  bring    an    a£lion,  the  benefit  of  Webb  v. 
which,  if  he  fuccctds,  muft  accrue  to  his  affiguees,  the  court  will  ^^^^ 

,1.  .        .  .        .        .  _  o."  71  erni 

compel  him  to  give  legunty  for  the  coils.  Rep.  296. 

Whether 
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Whether  an  uncertificated  bankrupt  can  maintain  any  aclion 
for  property  acquired  fubfequent  to  his  bankruptcy,  whether  any 
one  but  the  afiignees  may  difpute  his  title,  is  a  point  upon  wliich 
the  opinions  of  the  courts  of  IVeJIminJltr-Hall  are  not  fettled. 
The  court  of  Common  Pleas  have  lately  determined  in  favour  of 
his  competency  to  maintain  fuch  a£tion.  But  the  queftion  is  ftill 
pending  in  the  court  of  King's  Bench. 


Baron  ans  jfeme. 


(A)  Of  a  Wife's  Contra<fls  for  Neceflar'ies,  ?nd  how 
far  the  Huiband  is  bound  by  fuch  Contracts, 

"I  F  a  wife  commit  adultery,  the  hufband  is  difcharged  from  all 

^   obligation  to  provide   her  afterwards  with   neceflarics,    even 

though  it  fhould  appear  that  (he  was  provoked  to  the  comrnlffion 

(7)Giichrift  of  the  Crime  by  the  adultery  of  the  hufba;id  himfelf,  and  his  hav- 

V.  Brown,     j„g  caufelefsly  turned  her  out  of  doors.     And  yet  in  fuch  cafe  the 

Re  "766      ^^''^^  cannot  be  fued  as  a  feme  fole  [a)^  unlefs  (he  have  a  feparate 

eftate.     The  confequence  is,  that  no  one  will  give  her  credit, 

and  fhe  muft  ftarve. 


Govier  v. 
Hancock, 
6  Term 
P.ep.  603 


Hutchinfon 
V.  H^wfon, 
Tr.  37G.3. 
B.R. 


Anon, 

a  Vez.  jun. 

332- 

Clayton  v. 
Adams, 
6  Term 
Rep.  604. 


(B)  Where  they  muft  be  jointly  fued. 

A  N  ajfum^it  againfl;  the  hufband  alone  for  a  debt  due  from 
■^^  the  wife  before  marriage  cannot  be  fupported. 

(C)  Where  the  Wife  (hall  be  confidered  as  a  Feme 
Sole ;  and  herein  of  her  feparate  Eftate. 

A  Wife  will  not  be  permitted  to  put  in  an  anfwer  as  a  feme 
"^^  fole,  feparately  from  her  hufband,  on  the  ground  of  his  being 
a  prifoner  in  the  King's  Bench. 

In  ajfumpftt  againft  jl.  as  executor  of  B.^  the  defendant  pleaded 
that  B.  was  covert  of  C. :  the  plaintiff  replied,  that  B.  lived 
apart  from  C  and  carried  on  a  feparate  trade ;  that  the  credit 
was  given  to  her,  and  the  promifes  made  by  her ;  and  that  after 
her  death  A.^  as  her  executor,  poflefled  himfelf  of  her  effe£ls, 
more  than  fufhcient  to  fatisfy  the  plaintiff's  demand.  To  this 
replication  there  was  a  demurrer,  againft  which  it  was  argued  by 
the  plaintiff's  counfel,  that  as  it  was  admitted  on  the  record,  that 
the  defendant  poffcffed  himfelf  of  B.'s  effects,  he  was  liable  as  her 
executor  to  the  plaintiff's  demand  :  that  in  Norton  v.  Turvill, 
(li*.  Wins.  144.)  it  was  holden,  that  the  feparate  eftate  of  a  feme 
covert  was  liable  for  the  difcharge  of  her  bond  debt :  that  mHulme 
M\  Tsfiantf{i  Br,  Ch,  P.cp.  16,)  Lord  Thurhivc  faid,  that  the  en- 

gngprneaii. 
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gagementsof  the  wrfelhould  operate  on  her  perfonal  property.  But 
by  LoTu  Kenyon — To  the  equity  c:ifes  that  have  been  cited  I  fully 
fubfcribe  :  out  they  cannot  govern  us  in  a  court  of  law.  A  court 
of  equity  can  mould  intcrells  differently  from  a  court  of  lawj 
and  can  give  relief  in  cafes  where  a  court  of  law  cannot.  In  or- 
der to  "enable  the  plsintiif  ro  recover  in  this  adion,  he  (hould  have 
Ihewn  that  the  feme  covert,  when  alive,  might  have  been  fued, 
and  that  the  defendant  was  poflefled  of  that  property  in  refpe£t 
of  which  {he  might  have  been  liable :  but  it  does  not  appear  that 
this  could  have  been  the  feparate  property  of  the  wife.  And  the 
probate  of  the  will  of  the  wife  was  abfolureiy  void.  We  cannot 
determine  tb  it  an  a£Hon  might  have  been  maintained  againfl  this 
feme  cover.,  wi.hout  alfo  faying  that  fhe  might  have  been  taken 
in  cxecuti*^  n :  but  th^t  would  operate  as  a  divorce  between  huf- 
band  and  wife.  In  a  late  cafe  (a),  the  Lord  Chancellour  faid,  (j)Duke«f 
that  if  tiie  hufband  and  wife  be  feparated  by  deed  or  ientence,  ^^.'';?"  "^• 
an  aftion  may  be  brought  againft  the  wife  alone.  I  take  it  for  ^  ver'"'* 
granted  that  the  dodtrine  there  laid  down  was  correct:,  as  far  as  146. 
it  applied  to  that  particular  cafe  ;  but  i  doubt  extremely  the  gene- 
rality of  that  rule  ;  according  to  that  a  wife  might  be  taken  from 
her  hufband,  though  the  feparation  by  deed  was  only  tempo- 
rary. We  viuft  not  by  any  ivhitnfical  conceits ,  fuppofed  to  be  adapted 
to  the  varying  fajlnons  of  the  times y  overturn  the  eftablijljled  law  of 
the  land ;  it  dycended  to  us  as  a  facred  charge,  and  it  is  our  duty  to 
preferveit.  And  if  any  one  propofition  in  the  law  can  be  more 
clear  than  another,  it  is  this,  that  an  adlion  cannot  be  brought 
againft  a  feme  covert,  except  by  the  cuftom  of  London.  A  court 
of  law  cannot  get  at  the  property  of  the  wife,  if  (he  have  any. 
But  courts  of  equity  make  their  decrees  fo  as  to  arrive  at  the 
juftice  of  the  cafe  without  violating  the  rules  of  law  j  to  effeft 
■which  they  follow  the  property  of  a  feme  covert  in  the  hands  of 
her  truftees.  And  I  particularly  remember  when  the  cafe  of 
Hulme  V.  Tenant  drft  came  before  Lord  Bathurft,  he  infifted  that 
the  truftees  Ihould  be  made  parties  to  the  bill  before  he  would 
give  any  relief. 

The  rule,  that  a  feme  covert  is  to  be  confidere'd  as  a  feme  folc  MlinejT. 
as  to  her  feparate  property,  does  not  extend  to  tranfadions  with  ^"^'  . 
her  hufband.  In  Paulet  v.  Delaval,  (2  Vez.  663.)  the  only  cafe  488.^  '^ 
in  the  court  of  Chancery  according  to  Lord  Chancellour  Lcugh- 
boroughy  where  the  queftion  arofe  directly  upon  a  gift  between 
hufband  and  wife.  Lord  Hardwicke  indeed  eftabliftied  the  gift ; 
but  under  circumftances  that  marked  very  ftrongly  how  much  of 
aid  he  required  to  eftablifh  a  conveyance  by  a  married  woman  of 
her  feparate  property  in  favour  of  her  hufband  :  in  that  cafe,  his 
Jjordfhip  relied  mainly  upon  confirmation,  when  (he  was  folc,  and 
upon  a£ts  done  after  her  hufband's  death,  when  (he  was  under  no 
controul.  Nor  will  the  court  eftablifh  fuch  a  conveyance  without 
tiie  a£lual  prefence  of  the  wife  in  court,  where  the  truftees  put 
the  parties  to  file  a  bill.  It  muft  appear  to  be  done  by  the  wife 
deliberately,  and  with  full  knowledge  of  all  the  circumftances-  The 
li  exa6k 
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exa£l:  amount  of  the  property,  therefore,  mufl  be  nfcertained,  t^• 
fore  her  confent  to  the  difpofal  of  it  can  be  admitted. 

Money  was  vefled  in  truftees,  in  trull  for  the  hufband  and  wife 
fucceflively  for  life,  remainder  to  the  children,  ai.d  in  failure  of 
children,  to  fuch  perfoii  as  the  wife  ftiould  appoint.  The  huiband 
being  in  diftrefs,  the  wife  executed  a  deed,  by  \vhic;i  flie  convey- 
ed all  her  intereft  in  this  money  to  the  plaintilt,  and  executed  her 
pc.wer  of  appointment  in  his  favour.  A  bill  was  filed,  to  have 
the  confent  of  the  wife  talcLn  to  this  conveyance,  and  the  aihgn- 
raent  and  appointment  eflablilhed ;  fubje6t  to  the  claims  of  the 
hufband  and  wife  for  life,  and  the  claims  of  the  children.  The 
court  doubted,  if  they  could  eftabliOi  a  conveyance  of  money 
which  may  never  be  in  the  wife's  difpofal :  but  upon  confider- 
ation  ordered  the  money  to  be  paid  into  court  for  the  contingent 
trulls  of  the  fettlement ;  and  upon  taking  the  confent  of  the  wife 
in  court,  decreed  that  the  conveyance  fhouUi  be  cftabliflied. 

Where  money  is  declared  to  be  due  to  a  feme  covert,  the  court 
will  not,  on  motion,  diredl  it  to  be  paid  to  the  truftees  in  her  mar- 
riage fettlement,  till  it  is  reported  by  the  mafter  that  there  is 
a  fettlement. 

The  plaintiff  having  come  into  court  to  obtain  money  found 
by  the  report  of  the  Deputy  Remembrancer  to  be  due  to  his  wife, 
upon  the  diflribution  of  an  inteftate's  effedls,  the  court  took  into 
conGderation,  whether  they  fhould  order  the  money  recovered  to 
be  fettled  on  the  wife  or  paid  to  the  hufband.  Upon  reference 
to  the  Mafler,  he  certified,  that  by  the  laws  of  J'nijfta^  of  which 
the  plaintiff  and  his  wife  were  inhabitants,  the  whole  perfonalty 
of  the  hufband  and  wife  is,  during  the  coverture,  at  the  abfolute 
difpofal  of  the  hufband  ;  but  on  the  death  of  either  is  divided 
between  the  furvivor  and  the  heirs  of  the  deceafed.  The  wife 
made  no  application  to  the  court,  either  to  have  it  fettled  or 
ctherwife.  The  court  ordered  the  money  to  be  paid  to  the  huf- 
band, obfcrving,  that  it  would  be  very  diflicult  to  dire6l  any  way 
by  which  it  could  be  fettled,  fo  as  not  to  be  liable  to  be  de«f 
feated  by  the  laws  of  Prujfta.i 


BafiaiDjS. 
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How  Baftards  are  to  be  provided  for;  and  herein  of 
the  Duty  and  Power  of  Juftices  of  the  Peace. 

TF  a  perfon  be  bound  by  a  recognizance  by  one  magiftratc  un- 
-■■  der  6  Ge-iJ.  2.  f.  31.  to  appear  at  the  next  fefhons,    and  per- 
form fuch  order  as  (hall  there  be  made  upon  him  under  18  -EA'z. 
9  f.  3. 
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c,  3.  refpe8:ing  baftards,  the  feffions  can  only  make  an  order  of 
baftardy  on  him,  but  cannot  order  him  alfo  to  give  fecurity  for 
the  performance  of  that  order. 


B 


Y  J}.  35  G.  3.  c.  67.  perfons  convicted  of  bigamy  are  fubje£l- 
ed  to  the  penalties  of  grand  larceny. 


Bills  of  g)ale* 


F  the  certificate  of  regiftry  be  not  accurately  recited  in  the  bill  Wefterdell 
of  fale  of  a  fhip,  the  conveyance  Is  void^  and  not  voidable  only ;  X:  ^^'^' 
and  the  objection  may  be  made  by  any  third  perfon,  though  the  b.'^rV    ^* 
vendor  and  vendee  treat  the  conveyance  as  valid. 


1 


BrtDgesf. 


|F  a  bridge  ufed  for  carriages,  though  formerly  adequate  to  the  Rex.v.  In- 
-'■  purpofes  intended,  be  not  now  of  fufficient  width  to  meet  the  i^abitants  of 
publick  exigencies,  owing  to  the  increafed  width  of  carriages,  the  j^nj   ^'^* 
burden  of  widening  it  muft  be  borne  by  thofe  who  are  bound  to  6  Term 
repair  the  bridge.  Rep.  154. 


j0pe'3LatoS. 


■Vf7HERE  a  charter  provided  that  the  ele£lIon  of  fenlor  bailiff  Resr. 
^^     fhould  be  made  by  a  majority  of  a  feleft  body,  It  was  ^^"^^"* 
holden,  that  a  bye-law  givng  a  calling  vote  to  the  prefiding  officer  ^     ^,3^ 
in  cafe  of  an  equality  of  voices  was  bad,  as  contrary  to  the  con- 
ititution  of  the  charter. 


[    414    ] 


B«dare  V.      'T'  O  an  a^ion  on  the  cuftom  of  the  realm  for  not  fafely  carry^ 
wiifon,  1     ing  goods,  the  defendant  may  plead  in  abatement,  that  his 

i7ri6e.     P^'tners  ought  alfo  to  have  been  fued ;  for  the  declaration  upon 
^'  the  cuftom  of  the  realm,  is  the  fame  in  effect  with  the  declara- 

tion in  ajum^tt.     Id  the  old  forms  it  is,  the  defendant  fujcepity 
&c.  which  Ihtws  that  it  is  en  eontraiiu. 


Certiorari. 


(A)  Of  the  difcretionary  Power  of  the  Court  of 
King's  Bench  in  granting  or  denying  it. 

Rexv.  tF  the  defendant,  who  has  been  convi£lcd  on  an  indi£lment  in 

jackfon,       1  an   inferior  jurifdi«flion,  remove  the  record  into'  the  King's 
Rep"^4S»     -^^"^ch  by  certiorari  between  verdi£k  and  judgment,  with  a  view 
to  making  objeclions  in  arreft  of  judgment,  a  procedendo  will  be 
immediately  awarded.     If  he  is  advifed  that  the  record  is  erro- 
neous, he  muft  remove  it  after  judgment  by  writ  of  error. 

(B)  Where  by  Ad  of  Parliament  the  Court  of 
King*s  Bench  is  reflrained  from  granting  a  CVr- 
tiorari, 

RexT.  In-  AN  indlftment  for  not  repairing  a  bridge  may  be  removed  by 

habitants  of  x\  certiorari  at  the  inftance  of  the  profecutor,  notwithftanding 

lan^6Term  '^^  general  words  of  i  Ann.  c.  i8.  §5.  that  no  fuch  indidlmcnt 

Rep.  194.  (hall  be  removed  by  certiorari, 

h  t"- '  '%  ^  certiorari  to  remove  the  record  of  an  Indi£lment  at  the  quar- 

Seton,  Tr.  ter-feflions  for  a  miiAtmtznonx  ferved  after  judgment ^  was  quafhed 

37  G.  3.  quia  improvide  emanavit  \  though  it  was  iflued  before  verdi£l. 
&•  R> 

(C)  Where  the  Defendant  who  has  applied  for  it 

fhall  be  liable  to  Cofts. 

Rex  V.        'T^HE  profecutor  of  an  indi£l:ment  for  (lopping  a  common  foot- 
Wiiiiamron,    X    wz^y  who  has  ufcd  it  for  fome  years  before  it  was  ftopped. 
Rep!  3z.      is  a  party  grieved  within  the  meaning  of  the  $^  6W'  ^  M* 
c.  II.  $  3.  and  as  fuch  entitled  to  coll^ 
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CDaritable  Mts  and  j^ortiitain. 


Of  the  Conftmdlon  of  Charitable  Gifts  and  Dona- 
tions, and  how  far  favoured  in  Equity. 

A  Court  of   equity  will  not  decree   execution   of  a  trufl:  of  a  BytheMaf. 
^^  charity  in   a  manner  different  from  that  intended,  except  fo  '^"^"^  ^^'^ 
far  as  they  fee,  that  the  intention  cannot  be  executed  literally,  but  iVez.jun. 
another  mode  may  be  adopted  confident  with  the  donor's  general  387-8. 
Intention,  fo  as  to  execute  it,  though  not  in  mode,  in  fubflance.  If  ^''^  Attor- 
the  mode  becomes  impoflible  by  fubfequent  circumftances,  the  ge-  ra7v.  Bioiop 
nerai  obje£t  is  not  to  be  defeated,  if  it  can  be  attained.     Where  of  Oxford, 
thepurpofe  was  to  build  a  church  in  the  parifli  of  ^.  (a),  and  the   '  ^""-Ch. 
parifti  would  not  let  the  church  be  built,  it  was  adjudged  that  it  (i)  Attor- 
could  not  be  built  any  v/here  elfe,  and  the  intention  mufl;  totally  ney-Gene- 
fail.  So,  where  a  perfonal  bequeft  was  attached  to  a  void  charity  (^),  !^*'  ^'  ^°'*^" 
it  was  holden,  that  it  muft  fail  with  its  principal.     But,  where  ch.'Rep.* 
a  teftator  directed  bread  to  be  diftributed  among  poor  perfons  at-  4^8' 
tending  divine  fervice  (<:),  and  chanting  his  verfion  of  the  pfalms,  ^"""^"^y- 
though  that  verfion  could  not  be  chanted,  becaufe  not  author-  whit- 
ized  J  yet  the  bequeft  of  the  bread  was  eftablifhed,  that  being  the  church, 
teftator's    general  obje£l,  and  the  chanting  of  the  pfalms  only  B^ez.  jun. 
acceflary.     So,  where  there  are  two  purpofes  in  a  charitable  do-  (c)  Bran- 
nation,  and  by  the  negle£l  or  obftinacy  of  the  perfons  who  are  to  ^^"^  "• 
adminifter  the   charity,  one   of  them  is  prevented   from  taking  go^ij^"'' 
efFe£l,  that  fhall  not  defeat  the  other.      Therefore,  where  upon  a  2  Vez.jun. 
truft  for  the  vicars  of  P.  {d),  provided  they  were  prefented  at  the  3^8. 
recommendation  of  the  truftees,  the  truftees  negle6bed  to  recom-  nel-G^nerii. 
mend,  and  the  Chancellour,  the  living  being  in  the  prefentation  of  r.  Bouitbee, 
the  crown,  prefented  ;  it  was  holden,  that  the  vicar  was  entitled  to  '"^"-jwa. 
the  benefit  of  the  truft.  ^^°' 


Cl)urcl)t»arDens* 


What  Actions  may  be  brought  by  or  againft  them. 

r>HURCHWARDENS    de  faBo  may  maintain  an  adlon  Turner r/ 
^^  againft  a  former  churchwarden  for  money  received  by  him  ^^ynes, 
for  the  ufe  of  the  parifli,  though  the  validity  of  the  eledion  of  *"'^'-55! 
the  plaintiffs  to  the  office  be  doubtful,  and  thovgh  they  be  JlQt  the 
immediate  fugceiTors  of  the  defendant. 


Rex  V. 

Ccoper, 
6  Term 
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Commitment* 


What    ought    to   be   the   Form   of    the    Commit* 

ment. 

A  Commitment  in  execution  by  a  magiftrateought  to  (late  that 
■^    the   party  was  cotiviBed :  if  it  only   fet  forth  that   he    was 


Rep.  509.     charged  on  oath  with  the  offence,  it  is  infufncient. 


Common* 


(A)    Of  the  Remedies  the  Law  gives  the  Com- 
moner. 

Cooper  V.  TF  the  lotd  of  the  manor  make  a  hedge  round  the  common,  or  do 
Marfhaii,  1  ^^y  ^^  j-j^at  entirely  excludes  the  commoner  from  exercifing 
^^'"^■.^^I    his  rieht,   the  latter  may  do  whatever  is  necelTary  to  let  himfelf 

1  riurr.  259.  t      '  -,  •  r     y  i_ 

s.  c.  mto  the  common  :  but,  if  the  commoner  can  get  at  the  common 

Sadgrovev.    ^^d  enjoy  it  to  a  certain  extent,  and  his  right  be  merely  abridged 
e^Tcim         ^y  ^^^  ^^  °^  ^^^  \QrAy  in  that  cafe  his  remedy  is  by  an  adlion  on 
Rep.  483.      the  cafe,  or  by  an  affize,  and  he  cannot  aflert  his  right  by  any  a£l: 
of  his   own.     If  therefore    his  right  be    abridged  by  coney-bo- 
roughs, he  cannot  touch  the  foil  to  fill  them  up  :  fo,  if  trees  be 
planted  to  an  excefs,  he  cannot  cut  them  down. 

(B)   Of  Approvement  and  Inclofure. 

Shakefpear    '"pHE  lord  of  a  manor,  or  his  grantee,  may  inclofe  and  approve 
■V.  Peppin,      ■*-     part  of  a  common   againfl  tenants   having  common  of  paf- 
Rm!'^!.     *"'"^'  notwithftanding  they  have  alfo  fome  other  right  on  the  com- 
mon, as  a  right  to  dig  for  fand,  ^c,  if  he  leave  fufficient  commoa 
of  pafture. 


Conffable* 


1I?  z  di(lrl£l  be  feparated  from  the  county  at  large,  and  made  a  Per  LorJ 
-*  county  of  itfelf  by  charter,  the  office  of  conftable,  it  (hould  Kenyon, 
feem,  by  the  common  law,  but  certainly  by  the  ftatute  of  JVin»  r^'""* 
chejler  (13  E.  \.Jl.  2.  c.  6.),  is  incident  to  fuch  a  creation,  r*   3  « 

Note^  An  additional  authority  that  the  office  of  conftable  was 
prior  to  th^  flatute  of  Winchejler, 


Coppt)OlD* 


(A)  In  what  refpeds  Copyholds    partake   of  the 

Nature  of  Freehold  Lands. 

TH  E  lord  cannot  make  a   grant  of  a  copyhold  to  his  own  ^yf\\t%t^^i 
'wife :  for  the  grant  is  immediate,  and  the  wife   can  only  ^"^^^'*^^ 
take  from  the  hufband  by  the  intervention  of  a  third  perfon.  ».  Pcnnant. 

There  may  be  zjfecial  occupant  of  a  copyhold,  as  to  A.  and  his  a  Biackft. 
heirs  during  the  life  of  B.  ^'^P*  »'43» 

Martla.    a  Term  Rep;  746.     Mardiner  t.  EUIott.' 

If  a  perfon  being  tenant  in  tail  of  a  copyhold,  fufFer  a  recovery  in  5  Term 
the  lord's  court,  the  fee  acquired  by  fuch  recovery  {hall  follow  the  ^^'  '°*° 

%    c  /-      1  -1  '  Crow   V. 

defcent  of  the  entail.  Baldwerc. 

(B)  Of  fuch  Statutes  as  may  be  faid  to  extend  to 

Copyholds. 

A  S  to  the  ftatutes   relative  to   recufancy,   izz  JlaU  31  G.  3. 
**•  c.  32. 

TheJ^a/.  14  G.  2.  c.  20.  §  9.  is  exprefsly  confined  to  cafes  where  SccAmbi. 
Utere  is  nb  fpecial  occupant.      Now,  as  we  have  feen,  there  can  be  *S'* 
no  general  occupant  of  a  copyhold  ;  of  confequence  that  ftatute 
cannot  poffibly  extend  to  copyhold  property. 

The  Jlat.  3 1  Eitz.  c.  7.    of   cottages  is  repealed  by  that  of 
15  G.  3.  f.  22. 

Though  the  appointment  of  a  guardian  by  a  father  under  the  Watfc.  ^ 
Jlat.  12  Car.  2.  f.  24.  as  to  the  copyhold  property  of  his  child,  ^■^^'^'^^'^ 
would  not  be  good  where  the  cuftom  of  the  manor  gives  the  p.  476.7/ 

Vol.  VII.  E  e  guardian- 


41  s  <c:opi)boit!; 

guardianfliip  to  the  lorH  ;  yet  it  fl.ould  feem  to  be  good  againfl  the 
guardian  in  foccage,  who  would  be  entitled  to  the  cuftody  of  the 
copyholds,  if  the  cuftom  had  not  vefted  the  guardianftiip  in  ano- 
ther. And  in  both  cr.fcs  the  appointment  would  be  good,  per- 
haps, as  to  the  perjon  of  the  child. 

(C)  Of  fuch  general  Cuftoms  as  may  be  faid  to  relate 
to  all  Copyhold  Edates. 


] 


N  1  Vef.  679.  it  is  faid  to  have  been  exprefsly  denied  by  Lord 
Hardavichc,  that  a  furrender  can  be  by  attorney  our  of  court  -, 
yet  qi/are  as  to  the  flatement  tliere  given.  It  is  there  faid,  that 
to  furrender  by  attorney  out  of  court  would  be  for  an  attorney  to 
tviake  an  attorney  ;  but  this  only  applies  when  the  furrender  is 
made  out  of  court  to  tenants  or  the  bailiff'^  5:c.  who  are  as  it  were 
attornies  or  mefne  pcrfons  themfelves ;  and  it  is  acknowledged, 
that  there  muft  be  a  fpccial  cuftom  to  furrender  into  their  hands 
by  attorney.  But  it  does  not  apply  to  furrcnders  made  out  of 
court  by  attorney  to  the  hrd  ox  Jleivnrd  \  and,  indeed,  it  appears 
from  unqueftionable  authority,  that  a  perfon  may  furrender  to  the 
lord  or  fteward  by  attorney  out  of  court  comnmni  jure. 

(D)  Of  particular  Cuftoms  that  are  good  and  pecu- 
liar only  to  feme  Copyholds. 


3  T>.  Wms,    I T  feems  to  be  the  better  opinion,  that  the  widow  of  cejlui  que 
Ch   V  V  /r/^  of  a  copyhold  eftate  ihall  wMiave  freebench. 

Chaplin,   aAtk.  525.     Godwin  v.  Winfmore. 


»  P.  Wnw.        The  cafe  of  Sir  John  Savage  In  3  Leon.  208.  has  been  denied  to 
*V  ^         be  law. 

lOiS.     I  Salk.  243. 

(E)  Of  Surrenders,  Prefentments,  and  Admittances : 
And  herein, 

I.  Of  the  Neceflity  of  a  Surrender,  &c. 

tT  does  not  appear  to  be  abfolutely  fettled,  whether  a  furrender 
"*•  fliall  be  fupplied  in  favour  of  a  grandchild  or  not.  It  was  de- 
Bjias""^'  t^rmined  in  the  cafe  oi  Ktttie  and  Toiunfendin  the  Lords,  that  it 
Pteced.  fliould  not  be  fupplied,  but  the  dodlrine  has  been  ilrongly  con- 
chanc.  477.  trovertcd. 

TurfaksT  & 

Robinlon.    I  Vez.  121.   Allen  v.  PouItCr.     3  Bro.  Chan.  Rep.  231.   Chipman  &  Gibfon. 

iH.Bhckft.  Though  an  equity  in  copyholds  may  be  devlfed  without  a  fur- 
Lowe,  a"nV'  ''^"der,  yet  that  equity  muit  be  fuch  as  would  have  been  devifable 
^atk.  if  of  freeliokl  property.  If  the  equity  be  in  tail,  the  entail  muft 
i^.hxxii.to  firft  bedecked. 

Glib.  Tec,  »     J      •/% 

428.  u  A  devife 


See  1  p. 

"Wms. 

61  Watts  T. 
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A  devife  of  copyliolds  to  a  charitable  ufe  feems  to  be  within  Attorney. 

the  ftat.  9  Geo.  2.   0.36,  Lord  Weymouth  Gf -/.  In  Cane.  Hil.  I6  G^rMS, 

(F)  What  Perfons  may  Surrender. 

AN  infant  truftee  or  mortgagee  may  furrendet  by  order  of  a  Sre-Term 
*  *-   court  of  equity^.by  virtue  of  the  Itat.  7  Ann.  ca}.  19.  DoeV.  Mor- 

gan. 

(G)  Of  the  Power  and  Authority  of  the  Lord,  ^c, 

'T^HE  cafe  oi  Melwich  znA  Luther y'm  which  it  was  faid,  that  Cro.  Ellr. 
■*     the  grantee  of  the  freehold  of  the  copyholds  of  a  manor  may  ^°3>  ^®4« 
hold  a  cuftomary  court  and  make  grants  by  copy,  does  not  feera  ^^* 
to  be  law. 

(H)  Of  Fines  payable  by  Copyholders :  And  herein, 

ift,  Where  a  Fine  fhall  be  faid  to  be  due,  Ss'c 

'^  HO  UGH  if  one  joint-tenant  die,  the  furvivor  fhall  have  all  Caith.  64. 
-*•    without  any  new  admittance  or  fine  ;  yet  it  is  otherwife  as  Co.  Copyh* 
J  *  *.     •  ^  f*  56.Watk, 

to  coparceners  and  tenants  m  common.  „  ^i^  ;    j^  q-^^  ^        g 


2d,   Of  the  Certainty  and  Reafonablenefs  of  the  FinCo 

It  feems  to  be  now  fettled,  that  in  cafes  where  the  lord  is  com-  See  Watlr. 
pellable  to  admit,  and  the  heirs  of  the  perfon  admitted  are  alfo  n-'ciii&civ, 
fubje6l  to  fines  on  the  devolution  of  the  eflate,  a  fine  mufl  not  ^°  '  444."* 
exceed  two  years  improved  value  of  the  lands  without  deducting  ana  Anttr. 
land-tax,  £3*^.  except  quit-rents.     But,  where  the  admiffion  is  not  659-  Whar- 
compulfory,  as  in  voluntary  grants  j  or  in  cafes  of  copyholds  for  '^'^ "'    '"^^ 
lives  where  there  is  no  right  of  renewal ;  or  where  in  cafes  of  in- 
heritance the   fine  is  only  payable  on  the  admiffion  of  the  pur- 
chafer^  whofe  heirs  are  not  finable ;  an  arbitrary  fine  will  ««f  be 
reltri<9:ed,  but  may  exceed  the  two. years  value. 

( I )  Of  the  Kxtinguiihment  of  the  Copyhold. 

"I  T  feems  now  to  be  fettled,  that  by  the  acceptance  of 'a  feofF-  3P.  Wnis. 
-*  ment  or  other  conveyance  of  the  freehold  by  a  copyholder  9*  Dunn  as 
feifed  in  tail,  the  entail  will  be  deftroyed  even  as  to  the  ifliie.  iB'rc^"chan. 
Rep.  515.  Wynne  V.  Cookes.  a  Vez.  jun.  524.  Chaloner  v.  Marihall.  And  fee  I  Vcrn.  393.  458* 
Parker  v.  Turner. 

The  cafe  of  Melwich  and  Luther  relative  to  the  power  of  a  Su^u, 
grantee  of  the  freehold  of  the  copyholds  of  a  manor  to  hold 
courts  doe?  not  feem  to  be  law. 

Ee  a 


(K)  Forfeiture  in  the  Copyholder's  taking  upon  him 
to  difpofe  of  his  Copyhold,  ^t*. 

Oilb.  Ten.  »T^  HE  making  a  bargain  and  tale,  though  it  be  ettroUed,  doc$ 
*S5- 4:         A    not  feem  to  be  a  caufe  of  forfeiture  of  a  copyhoM. 

B,  «xvii;.    p«45I. 

H«rg.  n.  (3)  Nor  the  executing  a  dzcd  of  feoffhrent  with  a  letter  of  attorney 
to  Co.  Utt.  to  deliver  feifin ;  for  it  does  not  appear  to  be  a  forfeiture  until 
^"  livery  be  actually  given. 

(L)    What  Perfons  fhall  be  excufed  from  a  For- 
feiture. 

THE  ftal.  g  Geo.  2.  c.  29.  is  exprefsly  confined  to  infants  and 
femes  covert  taking  {>y  defcait  or  byfumndeir  to  the  u/e  of  a  lajl 


Corporations^ 


Hex  V. Mil-  XTITHERE  the  conftitution  of  a  corporation  is  fettled  by  a£l  of 
Icr,  6  Term    V  V    parliament,  it  cannot  be  altered  by  the  acceptance  of  a 
charter  from  the  crown. 

A  charter  may  give  a  power  of  election  to  a  lefs  number  than 
the  majority  of  a  definite  body ;  and  in  a  prefcriptive  corporation 
a  ufage  to  this  efFecl  is  evidence  of  fuch  a  charter  ;  fo  that  in 
either  cafe  a  pcrfon  is  well  ele£led  by  a  majority  of  the  fubfifting 
members,  as  diftinguiflied  from  a  majority  of  the  full  body. 


Rep.  »68. 

ReiT. 

Hoytc, 
6  Term 
Rep.  430 


CoflS. 


Reynold  v. 
£dwards, 
6  Tern 
Rep.  11.^ 


(A)  Of  A£lions  of  Trefpafs  where  the  Right  of 
Freehold  or  Inheritance  may  come  in  queftion, 
or  where  the  Trefpafs  is  wilful  and  malicious. 

T  F  it  appear  on  the  trial,  that  the  trefpafs,  however  fmall,  was 
•*■  committed  after  tioticey  and  the  jury  give  lefs  than  forty  (hil- 
lings damages,  the  judge  is  bound  under  the  ftat.  of  8  ^9  ^.  3. 
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f.  II.  §  4.  to  certify  that  the  trcfpafs  was  wilful  and  malicious, 
in  order  to  entitle  the  plaintiff  to  his  full  cods. 

If  in  trefpafs  for  throwing  ftones,  ^c.  at  the  plaintiflF*s  win-  Adlam  rt 

dews  belonging  to  his  dwelling-houfe,  and  breaking  the  glafs,  Greenaway, 

i^c.  the  plaintiff  recover  iefs  than  forty  killings,  he  is  not  entitled  rco'^x» 
to  any  more  cofts  than  damages,  unlefs  the  judge  certify  that  the 
title  to  the  houfe  came  in  queftion. 

So,  in  an  aclion  of  trefpafs  for  mefne  profits  j  for  this  aftion  Dot  ▼.  DaW 

Is  founded  wholly  upon  title.  ^'*» 

Where,  in  an  aQion  of  trefpafs  quare  claufum  fr^gity  a  fpecial  Redridge  n 

plea  is  pleaded,  and  the  iffue  is  found  for  the  plaintiff,  he  is  en-  Palmer, 

titled  to  full  cofts,  though  the  damages  be  under  forty  (hillings,  col^eTvf ' 

and  the  judge  do  not  certify.  B»kw, 


l^'  3*J« 


(B)  Of  Anions  of  Aflault  and  Battery. 


¥  F  to  an  action  for  an  affault  and  battery  the  defendant  plead  the  Smlthr.'    'i 
^   general  iffue  and  a  jufliikation  to  the  whole,  and  the  plaintiff  E<^«e, 
obtain  a  verdi6t  with  damages  under  forty  (hillings,  he  is  entitled  r^*"^- 
to  full  colls,  the  battery  being  admitted  on  the  record. 

(C)  Where  the  Cofts  fhall  be  doubled. 

THE  court  of  Exchequer-chamber  is  bound  to  allow  double  Shepherdr^ 
cofts  to  the  defendant  in  error,  on  the  affirmance  of  a  judg*  Mackretb, 
ir.ent  of  the  court  of  King's  Bench.  *H.iJl.x84< 

(D)  Of  awarding  the  Defendant  his  Cofts. 

7  F  the  defendant  pay  into  court  a  fum  under  forty  fiiilllngs,  CadwalWit 

■    which  the  plaintiff  accepts ;  he  is  not  therefore  liable  to  cofts,  ^-  Batiey, 

as  fuing  for  a  fum  under  forty  fhillings.  Anftr.  617, 

It  is  only  where  there  is  judgment  in  favour  of  the  defendant,  /"wLerd 
that  judgment  for  cofts  can  be  given.     The  ftat.  of  W.  3.  gives  ^oughl«i, 
him  cofts,  and  the  4th  Ja.  I.  c,  3,  fays  exprefsly,  that  where  jVez  *. 
the  plaintiff,  *'  if  judgment  (hould  be  given  for  him,  would  be  316, ' 
•*  entitled  to  coft:Sj"  (for  which  there  never  can  be  a  judgment 
for  him,  it  niuft  be  for  the  debt  and  damages,  to  which  cofts  are 
added,)  the  defendant,  if  he  prevails,  takes  his  judgment  for  the 
cofts. 

(E)  What  Perfons  are  entitled  to,  or  exempted  from 
the  Payment  of  Cofts, 

A  LTHOUGH  it  appears  {a)  to  be  fettled  that  executors  and  [a)Vo\.  «: 
^^   adminiftrators  (hall  pay  the  cofts  oi  ^  non  pror^  yet  it  hath  fj;'*^' * 
been  holden  {b),  that  they  are  not  liable  to  cofts  on  a  judgment  warry,  * 
iks  ia  cafe  of  a  nonfuit,  under  the  ftat.  14  Geo*  2.  <•.  17.  6  Term 

"  T  /  Rep.  277, 

{})  Bood}  V.  Holt,  2  H.  fiL 
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Broke  V. 
aH.Bl.435. 


In  an  action  in  the  name  of  the  crown  upon  a  bond  under  the 
pofl-horfe  act,  the  court  cannot  give  cofls  againit  the  crown^ 
although  the  farmer  of  the  duties  is  the  real  party. 

A  party  grieved  who  recovers  damages  againft  the  fheriff  un- 
der the  23  H.  6.  r.  9.  for  not  taking  bail,  is  alfo  entitled  to  coits. 
So,  under  the  ftat.  29  Eliz.  c.  4.  againll  the  iherifF  for  taking 
more  than  the  fee  allowed  by  the  llatute  on  levying  under  an 
execution  againft  the  plaintiff. 

It  is  provided  by  ftnt.  13  Gee.  3.  c.  78.  §  64.  that  "  it  fhall  and 
"  may  be  lawful  for  the  court,  before  whom  any  indiQment 
"  (hall  be  tried  for  not  repairing  highways,  to  award  colls  to  the 
"  profecutor  to  be  piii-i  by  'the  perfons  fo  incii£led  or  prefented  j 
*'  if  it  appear  to  the  court  that  the  defence  made  to  fuch  indicl- 
"  ment  or  pre  fentment  was  frivolous."  Under  this  ftatute  the 
judge  at  nift  prius  only  hath  power  to  award  cofts  ;  if  he  omit  to 
do  it,  the  court  of  King's  Bench  cannot  fupply  the  defeat.  But 
a  certificate  from  the  judge  that  the  defence  was  frivolous  is  fulTi- 
cient  to  entitle  tlic  profecutor  to  his  cofts,  though  it  do  not  ex' 
pre/sly  award  cofts. 

Where  the  plaintiff  in  replevin  pls;i^s  feveral  pleas  in  bar  of  an 
avowry,  on  which  if^hes  are  joined,  and  one  of  them,  which 
eftablifhes  his  right  of  aftion,  is  found  for  him,  and  the  others  are 
found  for  the  defendant,  and  the  judge  does  not  certify  under  ftat. 
4  Ann.  c,  16.  the  defendant  is  entitled  to  the  cofts,  not  only  of 
the  pleadings  which  form  that  iflue  W'hich  is  found  for  him,  but 
alio  of  the  trial  of  that  ifTue. 


(F)  Of  Cofts  in  the  feveral  Steps  and  Proceedings  of 

a  Caufe. 


vol.  2.  S"". 
Jeckmanv. 

Anftr.  339- 


Michel  V. 

Parefki, 

»H,B1.593. 

Barkrr  v. 
H  rgreaves, 
i  Term 
Rep.  597. 

(a)  Carr.  t. 

Shaw, 
Id,  49Gi 


WITH  refpect  to  requiring  fecurity  for  cofts  from  a  foreigner 
(plaintiff)  there  feemeth  to  be  ftiil  a  difference  of  practice 
in  the  ditferent  courts  of  l^'^ejimirjier  halt.  We  hav'e  feen  that  the 
courts  of  Common  Pleas  and  King's  Bench  will  oblige  a  foreigner 
reftuent  abroad  to  give  fecurity  for  the  cofts.  But  the  court  of 
Exchequt-r  have  refufed  to  infift  upon  fucli  fecurity,  not  indeed 
becaufe  they  thought  the  rule  in  itfclf  improper,  but  becaufe 
there  was  no  precedent  in  that  court  to  warrant  it,  and  therefore 
to  adopt  it  in  the  particular  cafe  before  them  would  be  to  give  it 
a  retrofpetlive  operation,  and  confequently  would  be  unjuft. 

The  court  of  Common  Pleas  have  confidered  th'e  agreeing  to 
take  fliort  notice  of  trial  as  a  waiver  of  the  defendant's  oppor- 
tunity to  make  an  application  for  fuch  fecurity. 

But,  where  the  plaintiff  had  become  bankrupt  and  left  the 
kingdom,  the  court  of  King's  Bench  required  fecurity,  though 
the  parties  were  at  iflue,  and  the  plaintiff,  had  given  notice  of 
trial  for  the  fittings  after  the  term  in  which  the  application  was 
made.     And  that  court  has  holden  (a),  that  if  a  non-refident 

foreigner 


Append.]  CO90*  4^3 

foreigner  fue  two  defendants,  and  one  of  them  put  in  bail,  that 
one  may  require  fecurity  for  cofts~  from  the  plaintiff,  without 
putting  in   bail  for  the  other  defendant.  ^ 

Th(   party  fucceeding  on  a  fecond  trial,  which  was  granted  be-  Smith  7. 
caufe  a  fpeci.il  cafe  referved  on  the  firft  was  impc-rfeclly  ftated,   Hjiie, 
is  not  entitled  to  tiie  coits  of  the  firft  trial.     But  (h),   where  the  Rep"7i, 
defendant  in  fuch  a  cafe  g^ve  the  plaintiff  a  cognovit  without  going  {b)  Coothri 
to  trial  a  fecond  time,  it  .was  holden,  that  he  was  liable  to  pay  ^jherton,  - 
the  cofls  of  the  former  trial.  *   "'"'' 

Where  a  venire  de  novo  is  awarded,  the  party  fucceeding  is  only  Lickbarrow 
entitled  to  the  cofts  of  the  fecond  trial.  ,  T.r^ ^^^''''* 

.^  o  lerm  Rep.  131^ 

By  a  rule  of  the  court  of  Jving's  Bench,  the  ifTuq  money  (hall  Hji.35  G.3. 
remain  to  be  taxed  as  part  of  the  coils  in  the  caufe. 

(G)    Cofts,  how  alTeOed  or  taxed. 

A  N  inclofure  a(5l  dire^led,  that  the  parties  who  were  difTatlf-  Bralthwalte 
■^^    fied  with  the  determination  of  the  commiilioners  might  bring  ^-  Bradford, 
actions  to  try  their  rights,  and  that  if  the  verdidl  fhould  be  in  Rep"^g 
favour  of  the  commllht)ners'  determination,  the  cofts  (hould  be  .  * 

borne  by  the  plaintiff,  and  if  againft  fuch  determination,  then 
by  the  proprietors  at  large.  An  aftion  being  brought  by  a  pro- 
prietor, who  claimed  nine  diftinfl  rights,  and  recovered  for  three 
only,  it  was  holden,  that  he  (hould  have  his  cofts  only  on  thofe 
iflhes  that  were  found  for  him,  and  that  on  the  others  the  de* 
fendant  (hould  have  his  cofts. 


(A)  Of  exprefs  Covenants. 

rpXPRESS  covenants  are  obligatory  upon  the  covenantor  Ja 
•■-^  every  event,  and  in  eveiy  ftate  and  condition  of  the  thing 
which  is  the  fubjedl  of  the  covenant.  And  herein  they  differ 
from  thofe  which  are  implied  by  operation  of  law :  for  when  the 
law  creates  a  duty,  and  the  party  is  difabled  to  perform  it  with- 
out any  default  in  him,  the  law  v/ili  excufe  him  :  but,  when  the 
party  by  his  own  contracl  creates  a  duty  or  charge  upon  himfelf, 
he  is  bound  to  make  it  good,  notwithftanding  at>  accident  by  Bullocks, 
inevitable  necelfity.  Hence,  a  leffee  who  covenants  generally  to  Dommicr, 
pay  rent,  or  to  repair^  is  bound  to  the  performance  of  his  cove-  ^gp,  ^^^^ 

E  e  4.  iiant^ 
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Covenant 

nant,  notwithftanding  the  premifes  may  be  deftroyed  by  an  acci- 
dental fire.  So,  on  a  covenant  to  build  a  bridge  in  a  fubftantial 
manner,  and  to  keep  it  in  repair  during  a  certain  time,  the  party 
is  bound  to  rebuild  the  bridge  though  broken  down  by  an  extra- 
ordinary flood. 

And  with  refpeft  to  exprefs  covenants  equity  follows  the  law, 
and  where  no  equitable  circumllances  arife,  will  not  relieve  from 
them,  on  account  of  the  deftructioii  of  the  value  of  the  fubje£t 
by  a  fubfequent  arcident.  In  equity,  therefore,  as  well  as  at 
law,  a  tenant  covenanting  to  repair,  damage  by  fire  only  except- 
edj  contliiues  liable  to  the  payment  of  the  rent,  notwithltanding 
the  premifes  are  deftroyed  by  fire :  for  the  equity  of  the  parties 
is  equal,  and  therefore  the  rule  of  law  mud  prevail. 

(B)  Where  an  Adion  of  Covenant  is  the  proper 

Remedy. 

V.  tttHERE  the  leflbr  referved  in  a  leafe  a  right  to  enter  and  cut 
'  '  timber,  maiiuig  rcafonable  fatisfadlion  to  the  lefTee  for  any 
damage  occafioned  therel  y  ;  it  was  holden,  that  covenant  would 
not  lie  by  the  leflee  for  a  wrongful  a£l  of  cutting  down  by  a  i;iird 
perfon,  without  the  confent  or  authority  of  the  leflbr,  though  fuch 
a6l  were  afterwards  countenanced  by  the  leflbr. 

(C)  Where  the  Affignee  fhall  be  bound  by  the  Cove- 

nant of  the  Affignor. 


*rah;m  v, 
Chapiin, 
aH.Bl. 
>33« 


A  Covenant  in  a  leafe,  that  the  leflee,  his  executors  and  adml- 
TiAxzioxStJhall conjiantly  refide  upon  the  dem'ifcd premifes y  during 
the  deinife^  is  binding  upon  the  aflignee  of  the  lefiee,  though  he  be 
not  named  ;  for  it  is  quodam  modo  annexed  and  appurtenant  to  the 
thing  demifed. 

Brewer  v.  A  leflee  of  tythes  covenanted  for  himfelf  and  his  afligns  with 

Kill,  Anftr.  jj^g  owner  of  lands  in  the  parifla  not  to  take  tythes  in  kind  from 
him  or  his  tenants,  but  to  accept  a  reafonable  compofition  not  ex- 
ceeding 3^.  6d.  per  acre.  An  under-leflee  is  not  an  aflignee 
within  the  meaning  of  this  covenant,  for  this  covenant,  not  being 
made  with  the  leflbr,  does  not  run  witli  the  tythes,  but  is  merely 
perfonal. 

(P)  Where  the  principal  and  all  auxiliary  Covenants 
ihall  be  faid  to  be  void  and  extinguifhed. 

Guppyr.  IF  an  indenture  of  apprenticefhip  be  void  as  contrary  to  the 
Jennings,  *  iMtute  of  5  Eliz.y  all  covenants  entered  into  by  a  third  perfon 
^     'I  '^  *  for  fecuring  the  performance  of  that  indendure  are  void  alfo. 


(E)  Of  the  Pleadings. 


A 


Inconfiderationof  250/.  paid  by  B.y  and  of  the  farther  fum  CampbelUt, 
of  250/.   to  be  paid,  v5*f.,  covenanted,  that  he  would,  with  |°^"' 
all  pofllble  expedition,  inftrucSt  B.  in  a  certain  mode  of  bleaching  j^^p,  ^_^ 
linen,  for  which  he  had  obtained  a  patent  \  and  B.  covenanted,  that 
he  would  on  or  before  a  certain  day,  or  fooner,  if  A.  (hould  be- 
fore that   time  have  inftruded  him,  isc.  pay  the  farther  fum  of 
250  /.     It  was  holden,  that  A.  might  fue  B.  for  the  250  /.  without 
averring  that  he  had  taught  B.  the  mode  of  bleaching  linen,  l^c.^ 
the  covenants  of  the  parties  being  independent  covenants. 

In  a  leafe  for  feven  years  containing  the  ufual  covenants,  that  Porters, 
the  leflee  (liould  pay  the  rent,  keep  the  premifes  in  repair,  l^c.  Shephard, 
there  was  a  provifo  that  the  leflee  might  determine  the  term  at  Rjp,  gg- 
the  end  of  the  firft  three  or  five  years,  giving  fix  months  previous 
notice ;  and  that  then  from  and  after  the  expiration  of  that  no- 
tice, and  payment  of  all  rents  and  duties  to  be  paid  by  the  leflee, 
and  perfonnaiicc  of  ail  his  covenants  until  the  end  of  the  three 
or  five  years,  the  indenture  Ihould  ceafe  and  be  utterly  void.  To 
an  a£lion  brought  for  the  non-payment  of  the  rent,  the  defend- 
ant pleaded  a  to  the  vent  for  part  of  the  time,  nothing  in  arrear  ; 
and  as  to  the  reiidue,  that  before  the  end  of  the  firft  three  years, 
he,  under  the  above  provifo,  gave  notice  to  the  leflbr  of  his  in- 
tention to  quit,  which  notice  was  accepted,  and  that  at  the  ex- 
piration of  the  notice  h^  give  up  the  poflTcflion.  As  to  the  firft 
part  of  the  plea,  the  plaintiff  took  ifiue,  which  was  found  for  the 
defendant  ;  and  as  to  the  other  part  he  replied,  that  the  defendant 
did  not  pay  all  rent  and  arrears  of  rent  and  duties  on  the  tenant's 
part  to  be  paid,  ^c.  and  perform  all  the  covenants  in  the  indenture 
on  his  part  according  to  the  provifo,  until  the  expiration  of  the  firft 
three  years.  On  demurrer  to  this  part  of  the  replication,  it  was 
holden,  that  the  payment  of  rent  and  performance  of  the  other 
covenants  are  conditions  precedent  to  the  lefiee's  determining  the 
term  at  the  end  of  the  firft  three  years,  and  that  his  merely  giving 
fix  months  notice,  expiring  with  the  firft  three  years,  was  not  fuf- 
ficient  for  that  purpofe. 

A,  covenants  to  build  a  houfe  for  B.  and  finilh  it  on  or  before  Terry  v. 
a  certain  day,  in  confideratlon  of  a  fum  of  money  which  B.  cove-  IP «""«.' 
nants  to  pay  A.  by  inftalments  as  the  building  (hall  proceed.    The  389.* 
finifliing  of  the  houfe  is  not  a  condition  precedent  to  the  paying 
of  the  money,  but  the  covenants  are  independent.     A.  therefore 
may  maintain  an  aftion  againft  B.  for  the  whole  fum,  though  the 
building  be  not  finiflied  by  the  time  appointed. 

By  articles  of  co-partnerftiip  the  plaintiff  agreed  to  take  the  de-  Walker  t. 
fendant  as  a  partner,  and  to  ffive  him  half  the  intereft  in  the  leafe  ^l^"r^^\.^ 
01  the  nouie,  to  commence  jrom  and  after  the  29th  of  September, 
The  defendant  covenanted  to  pay  300/.  on  or  before  that  day,  as  a 
premium  to  be  admitted  as  a  partner.  Upon  non-payment  of 
the  money  at  the  day,  the  plaintiff"  may  fue,  averring  his  readinefs 
to  take  the  defendant  as  partner,  without  executing  or  tendering 
?irtigks  of  co-partnerfliip,  or  a  conveyance  of  the  leafe. 
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Ludwell  V.  In  covenant  for  quiet  enjoyment  the  declaration  ftated,  that  be- 
Newman,  £qj.j.  (^}^g  demife  to  the  plaintiff  the  defendant  had  made  a  demife  to 
Rep^dsS.  anot.er  perfon,  which  was  then  fubfifting ;  that  in  order  to  get 
into  pofleffion,  the  plaintiff  brought  an  ejectment,  but  was  non- 
fuited,  on  account  of  that  prior  demife  -,  and  that  he  had  never 
been  in  pofleflion.  The  defendant  pleaded,  that  for  the  firft  half 
year  of  the  plaintiff's  term,  the  plaintiff  might  have  enjoyed,  t5*f, 
but  that  for  non-payment  of  the  rent  for  twenty- one  days  after 
that  half  year,  the  defendant  had  a  right  to  re-enter  according  to  a 
provifo  in  the  leafe,  and  that  he  did  re-enter,  ^<r.  This  plea  was 
holdeiito  be  bad,  as  being  no  anfwer  to  the. plaintiff's  demand. 


Court  of  parliament* 


(A)  Of  the  Original  and  Antiquity  of  Parliaments, 

t  Reeves's     T  N  King  JcJms  great  charter  it  is  declared,  that  no  fcutagc  or 
Hia.  209.      j|^  ai(|  jlmii  be  levied  on  the  fubjedt  711/1  per  cotr.mune  concilium 
f on'*is''omit-  ^^S"'  "'iP^^y  except  in  the  three  cafes  in  which  a  feudal  lord  was 
ted  in  Henry  entitled  to  the  affiftance  of  his  valTal ;  namely,  on  marringe  of  hia 
the  Third's    daughter,  on  making  his  fon  a  knight,  and  to  redeem  his  perfon 
tiiarter.        fj-ojy^  captivity,  a  reftri£lion  that  was  declared  by  the  charter  to 
hold  good,   not  only  between  the  king  and  his  tenants,  but  be- 
tween every  lord  and  his  tenants.     In  order  to  affenible  the  com- 
mune  concilium  regni  to  affefs  fuch  fcutages  and  aids,  the  king  en- 
gaged  to   fummon  all   archbifhops,   bithops,   abbots,   earls,    and 
^x^Attv  h-\rox\Sy  figillatim  per  liicras ;  et  prater ea,   fays  ht,  faciemus 
finnmoneri  in  generali  per  vicecomites,  ct  ballivos  n^Jlros^omncs  illcs  qui 
de  nobis  tenent  in  capite ;  a  paflage,   that  feems,  beyond  all  contro- 
verfy,  to  point  out  the  conftituent  members  of  the  great  council 
of  the  kingdom  in  thofe  days. 

(B)   Of  the  Perfons  of  whbm  it  confifts. 

"DY  the  12  &  13  ??•''.  3.  c.  2.  commonly  called  the  A£l  of  Suc- 

■^  ceffion,  it  is  provided,    "  That,   after   the   acceffion  of  the 

"  houfe  of  Hanover y  no  perfon  born  out  of  the  king's  dominions, 

*'  except  of  ^//^///^  parents,  (although  he  be  naturalized,)  fhail  be 

*'  capable  of  being  a  member  of  either  houfe  of  parlbment.'* 

And  by  i  G.  i,Jl.  2.  c.  4.  "  No  bill  for  naturalisation  fliall  be  ex- 

*'  hibited  without  fuch  a  prohibitory  claufe." 

it  fhould  By  the  a6l  of  4  Ann.  c.  4.  the  iflue  of  the  body  of  the  Princefs. 

feem,asif,    Sophioy  and  all  perfons  lineally  defcending  from  her,  born,  "  or 

a'lths'der*  "  hereafter  to'be  born/'  are  declared  to  be^  and  fliall  be,  to  all 

intents 
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intents  and  purpofes,  deemed  natural-born  fubje<fis  of  this  king-  fcendants  of 

j^^  that  princelf 

(which  dc- 
fdiption  would  include  the  houfes  of  Piuffia,  Denmark,  and  Orange)  are  natural-born  fubjefts  of  this 
realm.  Sec  Lord  Somers's  .  etter  tu  the  Elsftor  uf  Hanover,  aated  the  J2ch  of  April  1706,  and  pub- 
lished in  Macpherfo  's  St.i'e  Papers,  page  ^'^.  vol.  a  Accordinj;ly,  no  oill  was  pafled  for  naturalizing 
the  Princefs  of  Wales  in  1795,  or  the  Prncefs  of  Fruffia,  when  ma.tied  to  the  Duke  of  York  iq 
'793-  , 

By  an  a£l  pafled  by  the  parliament  of  Scotlmid  for  fettling  the  On  the  21ft 

manner  of  eletting  the  fixteen  peers,   which  is  inferted  in  the  a(ft  of  oaober 
of  union,  ^  Ann.   c.  8.  art.  25.  §  12.,  thofe   who   are  elected  of  ^f^f^'^^^'^ 
the  fixteen  peers  mull  be  twenty-one  years  of  age  complete.     But  mons  was 
there  is  no  legiflative  enactment  on   this  fuhjecl  refpeiting  other  ''^'ued  'o  the 
peers.     Minors  indeed  are  excluded  from  fitting  as  peers  of  Great  ^uWave 
Britain  when  they  come  to  tueir  honours  by  creation  or  defcent;  he  being  ' 
but  that  is  merely  by  a  (landing  order  of  the   Houfe  made  the  then  under 

22d  of  7^.^1685.  JSe\he"" 

Hcufe  of  Lords,  by  the  recommendation  of  the  committee  of  privilege?,  r^f^rred  thefe  two  qucftions  to 
the  judges,  "  Whether  a  min;i  mjy  fit  in  quality  of  a  judge  in  juy  court  (if  julf  ce,  by  the  law  of 
••  England,  and  give  judgment  ?  a  Whether  a  judg  Tient  may  bylaw  be  excepted  againft  by  writ  of 
*'  error  or  otherwife,  wiiereiri  any  cue  thdC  lat  as  a  judge  ana  gavf  his  judgmen*  w^is  a  minor  .•"'  To 
the  firft  of  ihefe  queitions  the  Lord  Chi  t  Juilice  reported  on  the  6ch  of  November  following,  that  ic 
"was  the  unanim  lus  opinion  of  ail  th  judges,  *'  That  by  the  law  of  England  in  the  ordinarv  cjurts  of 
*'  juftice,  no  minor  can  fir,  or  g've  any  judgment  asa  judije."  On  rhe  14th  of  December,  the  Houfe 
ordered  the  commit'ee  of  privileges  to  prepare  "  a  declaration,"  refpefting  both  the  time  part  and  to 
Come,  which  mav  prevent  the  inconvenience  of  min'>rs  (ittingin  the  HniTe.  This  dedaiation  was  re- 
ported on  tiie  i8ih  Decembei,  "  That,  accord'ng  t  the  law  of  the  rea  m  and  ttie  ancient  conftitution 
"  of  parliament,  minors 'jught  not  to  fit  or  v. tc  in  p  irliame  it  j'  and  the  H  yufe  agreed  to  it.  The 
committee  then  recom.Tiended,  "  That  a  decUiarory  bill  oepnpa  ed  to  rej.edy  this  inconvenience  for 
■*'  the  fu'ure,  without  sny  retrofp^ift,  and  to  cnfirm  aii  that  ha  h  already  palled."  The  Houfe  or- 
dered this  latter  part  of  ths  report  to  belaid  afiJc.  2  Hatf.  Prec.  10.  notes. 

(C)  Of  the  Manuer  of  their  Summons  and  aiTem- 

bling. 

1  T  doth  not  appear  by  the  firft  record  of  fummons  now  extant,  Elfynge,23, 
■*   an.  49  H.  3. by  what  warrant  the  Lord  Chancellour  caufed  the  ?\  „, 
writs  of  fummons  to  be  made.     The  king  was  then  a  prifoner  to  jtbeverT^ 
Montfort.     But  furely  none  but  the  kiuij  can  fummon  the  parlia-  clear,  that 
ment  [a).     And  this  is  the  reafon  that  Hen.  IV   having  t.iken  his  "°  pariia- 
liege  lord  King  Rich  II.  prifoner  on  the  2oth  day  oi  Aug   an.  23.  legally  af- 
caufed  the  writs  of  fummons  for  the  parliament,  wherein  he  ob-  fembied,but 
tained  the  crown,  to  bear  date  the  igth  day  of  the  fame  month,  ^ytheau- 

■'  .  .  .  thority  of 

and  the  warrant  to  be  per  ipfiim  regem  et  concilium^  and  himielf  to  the  crown, 
be  fummoned  by  the  name  of  Henry  Duke  of  Lancajler.  yet  jhere  are 

twoinftances 
of  3  parliament  being  called  and  fitting,  and  being  acknowledged  as  fuch  without  being  originally  fum- 
moned by  writs  ifiued  by  oid.-r  oi  the  king.  The  firft  was  that  of  the  Convention  Parliani'^nt,  which 
rr.et  on  the  25th  of  April  1660,  and  fat  till  the  19th  of  December  in  that  year,  and  was  then  d.lfolved. 
This  parliament  was  fumm  ned  by  writs  iflued  under  the  direftion  of  an  ordinance  paffed  on  the  i6th  of 
March  1659,  by  the  remainder  of  '.he  Houfe  of  Commons  that  had  been  called  by  Charles  the  Firft,  oa 
the  5d  of  November  1640.  Tiie  ordinance  was  entitled,  *'  A  bill  for  dilTolving  the  parliament  begun 
*'  and  holden  ac  Wcftminfter  on  the  3d  of  November  16404  and  for  the  calling  and  holding  a  parliament 
*<  at  Weflminfter,  on  the  25th  day  of  April  1660."  It  was,  however,  thought  advifable,  afterv/ards, 
when  the  legal  government  was  re-eft ablifhed,  to  pafs  an  aft  of  parliament  to  remove  all  difputes concern- 
ing the  affeaibling  and  fitti'-g  of  this  parliament ;  and  it  was  accordingly  declared  and  enafted  by  1 2  Car.  2. 
c.  I.    "  That  the  parliament  begun  and  hoiden  at  Weftminlter  on  xhe  3d  of  November  1640   is  fully 

«'  difliilved  and  determined,  and  that  tl»s  Lords  and  Commons  now  fitting  a(  V/eftminfter,  in  this  pre- 

«<  fcnt 
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*«  fcnt  parliament,  arc  the  two  houfes  of  parliament,  to  all  intents,  conftiuftions,  and  purpofej  x^itfow 
••  ever,  notwithftanding  any  want  of  the  king's  writ  of  funinraons,  or  any  other  defeft."     But  notwith- 
ilanding  iliis  exprels  declaration  by  i(Jt  of  parliament,  it  appears  that  doubts  weie  (till  entertained,  whe^ 
ther  the  parliament  of  1640  was  legally  dKlblvcd.     for,,  on  the  24th  of  May  1661,  the  judges  were 
ordered  to  attend  the  Houfe  of  Lords,  to  give  their  opinion  upon  this  queftion  ;   and  on  the  6th  of  June, 
the  judges  having  attended,  dnd  having  givea  an  unanimous  opinioo,  "  Thai  the  faid  parliament  begun 
•'  on  the  jd  of  November  1640  is  now  determined  ;"  the  Lords  ordered  the  At.orrw  y-  General  ro  prepare 
a  particular  bill  for  declaring  this  to  be  the  law  ;  and  a  claufe  for  this  purpof;-  wa-  inlerted  in  an  aft  which 
pafTed  in  the  13th  of  Cha.  z.  c.  I.  entitled,  "   An  a£l  for  the  fafety  and  prefervation  o(  his  Majefty's 
•'  perfon  and  government  againft  trtalonable  and  feditious  prafl  ices  and  attempts"     z  Hatf.  Prec.  280. 
It  is  remarkable,  that  fuch  a  provifian  ftjould  be  ijifcrtfd  in  a  temporary  \xm. — The  other  inftance  of  » 
parliament,  fammoned  by  writs,  not  iflued  by  the  kings  SAiihority,  ii  the  Convention  Parliament,  which 
met  on  the  zid  "f  January  168S,  and  which  was  eledted  by  virtu-  of  letters  written  by  the  Prince  of 
Orange,  in  confequencc  of  tlie  aJdicfs  of  the  Lords  Spiritual  and  Ternporal,  vi6  u£  thofe  members  of  the 
Houfe  of  Commons  tnat  had  ferved  m  any  of  the  prrlianieuts  duiing  the  reign  of  Charles  the  Second,  who 
together  with  the  aide. men,  and  feveral  of  the  common  council  of  London,  had  aflembled  at  St.  James's 
on  the  26th  of  December,  at  the  delire  of  the  Prince  of  Orange.     Thefs  letters  were  direded  to  the  Lords 
Spiritual  and  Temporal,  and  to  the  fevejal  counties,  univcrfiries,  cities,  borcuL-h»,  and  cinque  ports,  for 
calling  a  convention  to  meet  on  tiie  22d  of  January       After  fettiing  chs  crown  on  thePriuce  and  Princef^ 
«f  Orange,  an  a£l  was  immediately  pafled,  as  in  the  former  inftance,  for  removing  and  prevciting  all 
oueftions  and  difputes  concerning  thi  aTcmbling  and  fu'ing  of  this  prefeut  parliament,  by  which  "  this 
«<  convention  is  declired  to  be  the  two  houfe-:  of  parlian^ent  to  all  intents  and  purpoijes  whatfoever,  not» 
«<  vvithilanding  any  want  of  writ  of  fummuiib  or  other  defeftj— and  thit  this  a£>,  and  all  other  afts  to 
«»  which  the  loyai  alfent  fhall  be  given,  before  the  next  prorogation,  (hall  be  underftood,  taken,  and  ad- 
««  iudeed  in  law  to  conirr.encc  upon  the  13th  day  of  February,  on  which  day  their  Majefties,  at  the  ro- 
««  quail  and  by  the  advice  of  the  Lords  arsd  Commons,  did  acceot  the  crown  and  royal  dignity  of  the 
<*  King  3nd  Queen  of  England,  France,  and  Ireland,  and  the  dominions  and  territories  thereunta  be- 
•<  longing."     Notwithllanding  this  ftatute,  it  was  tliought  advifable,  on   the  meeting  of  the  next  pai:- 
iiament,  clefted  by  virtue  of  writs  iiTued  by  King  William  and  Qjiecn  Mary,  to  pals  another  aft,  "  For 
««  reco''nizing  their  Majefties,  and  fir  avtiding  all  queftions  touching  fheafts  made  in  the  parliamerjt 
•*  aflembled  at  Weftminfter  the  131I1  of  February  i6i8."     This  aft,  the  id  of  W.  &  M.   ft.  i.  c.  j,, 
tnalis    "  1  hat  all  and  fingular  the  nfts  made  in  the  (aid  parliament,  were  and  are  laws  and  itatutes  of  this 
*'  kingdom.      -See,  in  the  Lords  Joiir.nal  of  the  5th  of  April  i6go,  a  very  curious  pioteft  on  the  fiihjeft  of 
ihis  Hill,  touching  the  validity  or  the  laft  pailiament,  and  theobjeftion  which  had  been  made  to  the  want 
vf  writs  of  fummons.     z  Haif.  Prec.  281-2. 

Jd.ib'id.  The  warrant  hath  been  divers;  (omctimt  per  breve  de  privato 

Jigillo ;  but  moft  commonly  ^fr  ipfum  re^^ewy  or  per  ip/um  regem  it 
concilia /n. 

If  the  king  hath  been  abfent  out  of  the  land,  and  a  cujios  ap- 
pointed (as  the  manner  is)  the  writ  bears  tej?e  by  the  cujrosy  and  the 
warrant  is  per  ipfum  regcn?,  et  dominum  ctijlcdem^  et  concilium,  prout 
an.  13  E.  3.  'TV/Ft  Edw.irdo  ditce  Cornubise,  i^c.  cujlode  Anghse.  Per 
ipfum  regcm,  et  dominum  cujlodeni,  et  concilium.  An.  20  E.  3.  confi,- 
mile.  An.  9  H.  5.  Tefle  Johanne  duce  Bedford,  cujlode  Anghae, 
Per  ipfum  regem  et  concilium.  An.  9  H.  6.  The  king  being  in 
Paris,  tejlc  Humfrido  duce  Gloceftrise,  f?//?o^^  Anglije.  Per  breve  de 
privato Jigillo.  But,  if  the  king  be  within  the  land,  though  within 
age,  and  a  protector  appointed  him,  he  alone  is  tejlis  to  the  writ, 
and  the  warrant  \s  per  ipfum  regem ;  prout  an.  i  H.  6.  and  fome-« 
times  per  ipfum  regem  ct  concilium. 

By  the  ad  of  7th  &  8th  of  W.  3.  c.  25.  §  i.  "  When  any  new 
**  parliament  fhall  be  fummoned  or  called,  there  fttal-l  be  forty 
**  days  between  the  te/le  and  return  of  the  writs  of  fummons." 
But  by  the  22d  article  of  the  treaty  of  union,  it  is  refolved, 
•*  That  fuch  time  (hall  not  be  lefs  ihzn  fifty  days  after  the  date  of 
**  the  royal  proclamation  iflued  for  that  purpofe."  From  that 
time  to  the  prefent,  though  no  pofitive  law  has  been  made  on 
the  fubjeci,  fifty  days  have  always  beei)  allowed  between  the  tefle 
and  return  of  the  writs  of  fummons, 

Formerlyj^ 
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FoflrmerJy,  the  parliament,  when  prorogued,  could  not  be  cotiVeri-  («)  This 
ed  before  the  expirat^o^l  of  the  time  to  which  they  were  prorogued.  ""'^""* 
But  by  the  2<kh  of  G.  3.  -c.  107.  $95,  96,  97.  («),  the  king  is  gT.rdJJ' 
empowered  to  call  out  the  militia,  and  fummon  parliament  upon  firft  given  by 
fotti4eea4ays  notice,  in  all  cafes  of  a£lual  invafion,  or  upon  im-  '^e  itatute 
zninent  danger  thereof,  and  in  all  cafes  of  rebellion  aiKl  infurrec-  c.  3.J  wkicii 
tioire,  which  notice  by  an  aifl  of  this  feffion  (37  G.  3.)  is  declared  ftatute  was 
to  be  fu^cient  in  any  cafe.  ^^"^'^  "^^P^* 

(wen  j««rs,  xnd  was  firffcred  to  expire,  fo  "tliat  tlie  coontry  was  deprived  of  it  for  thi  ee  y«ar«i 

By  the  5th  of  Eliz.  c.  r.  f  16.  all  members,  before  they  come 
into  the  pariiament-houfe,  are  to  take  the  oath  of  fupremacy 
fcefore  the  Lord  Steward  for  the  time  being,  or  his  deputy  or  de- 
puties, for  that  time  to  be  appointed. 

By  the  7th  of  ^a.  1.  €.  6.  §  8.  the  oath  of  allegiance  is,  in  like 
manner,  ordered  to  be  taken  by  members  before  they  come  into 
the  houfe. 

By  the  30th  oF  Ci>a.  2.  ^.  2.  every  member  is  to  take  the  oath 
cf  allegiance  and  fupremacy,  and  make  and  fubfcribe  the  declara- 
tion againil  tranfubftantiation,  between  the  hours  of  nine  in  the 
morning  and  four  in  the  afternoon,  a  peer  at  the  table  in  the 
middle  of  the  Houfe  of  Peers,  and  whilll  a  full  houfe  of  peers  is 
there,  with  their  Speaker  in  his  place ;  and  a  member  of  the 
Houfe  of  Commons,  at  the  table  in  the  middle  of  that  houfe, 
whiift  a  full  houfe  is  duly  fitting,  with  the  Speaker  in  the  chair. 

By  the  13th  of  W,  3.  c.  6.  §  10.  every  member  is  to  take  the  Atchebe- 
oath  of  abjuration  "  at  the  table,"  in  the  fame  manner,  and  be-  i'""'ng  of 
twecn  the  fame  hours,  as  he  takes  the  oaths  of  allegiance  and  fu-  mm^whi'ch 
premacy  by  the  30th  of  C/ja.  2.  me:  in  the 

year  7  7So, 
there  was  fome  deba'e  in  the  Houfe  of  Lord=;,  whether  any  lord  might,  notwithftanding  the  I'rnitatioh 
of  time  exprefled  in  this  and  the  preceding  aft,  be  admitted  to  take  the  oaths,  and  ftgn  the  decisration 
after  four  oelock  \  and  the  Lords  determined  that  he  might.— The  Houie  of  Commoijs,  by  their  aniforn-i 
pradlicc,  have  always  determined  difterently.  Nor  does  this  determination  of  the  Lords  i'ecm  to  be  co«- 
fiftent  with  an  order  of  their  lord/hips,  "  That  lords  *ho  come  to  take  the  oaths  be  prcfent  for  that 
•'  purpofe  at  the  fult  litting  of  the  houfe  j  otherwile  to  withdraw  fiom  the  debates  for  ihst  d-.y  "' 
X  Hatf.  Prec.  82. 

By  the  33d  of  G,  2.  c^  20.  every  member  (except  as  is  therein  Notwith- 
cxcepted)  is,  before  he  prefumes  to  vote  in  the  Houfe  of  Com-  ^^■'''■"^'"g  a^i 
mons,  to  take  the  oath  of  his  being  qualified,  and  to  deliver  in  which ^"16 
his  qualification  at  the  table.  introduftory 

to  a  mem- 
ber's taking  his  feat  in  the  houfe,  a  perfon  when  returned,  is,  though  he  fliould  not  have  taken  bis  feat 
to  all  intents  a  member,  except  as  to' the  right  of  voting,  and  is  entitled  to  the  fame  privileges  as  anv 
other  member  of  the  houle.  Infomuch  that  upon  the  t3th  of  April  1719,  the  Houfe  determined 
«*  That  Sir  Jofeph  Jekyll  was  capable  of  being  chofcn  of  a  committee  of  fecrefy,  though  he  had  naC 
••  been  fwora  at  the  clerk's  table."    z  Hatf.  Prec.  S3,  note, 

(D)  Of  Ekaions. 

I.  Of  the  Electors  and  their  Qualifications. 

TJ^ROM  the  time  the  Clergy  have  waived  the  right  of  taxing  them- 
•*■  felves,  which  was  foon  after  the  Reftoration,  they  have  voted 
ia  the  ektliion  of  members  of  the  Houfe  of  Commons  by  virtue 

o£ 
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of  their  ecclefiaftical  freeholds.  This  was  done  at  firfl:  without  any 
particular  law  for  the  purpofe  :  but  there  are  two  a£ls  of  parlia- 
ment fince  pafled  which  fuppofe  it  to  be  now  a  right j  viz.  lo  Anne, 
c.  23.  &  18G.  2.  ^,18. 

2.  Of  the  Ele6led,  and  their  Qualifications. 

'TTHE  notion,  that  the  clergy  are  inelifrible  feems  now  to  be 
•^  alrnod  entirely  done  away.  We  have  {^zu  that  it  has  been 
exprefsly  determined  by  the  Houfe  in  Mr.  RuJJjivorth's  cafe,  that 
a  deacon  is  eligible.  But  there  is  a  difference,  it  has  been  faid,  be- 
tween perfons  in  prieft's  or  in  deacon's  orders  ;  the  firfl  is  an  in- 
delible charader,  the  other  not.  But  there  feems  to  be  no  found- 
ation for  this  difference:  the  charadler  of  a  deacon  is  equally  in-, 
delible  with  that  of  a  prielt,  as  appears  from  the  7v5th  canon. 
3  Hatf.  A  perfon  elected  and  returned  a  member  of  the  Houfe  of  Com- 

Prec.  6S.  nions,  is  not  eligible  for  any  other  place,  unlefs  by  the  acceptance 
eiedKm,  of  an  office,  or  fome  other  aft,  he  vacates  his  former  feat.  One 
lob.ifithe  reafon,  among  others,  for  this  is,  that,  though  a  member  is  eledled 
"^"'ff^  by  the  freeholders  of  a  county,  or  tlie  eletlors  of  a  particular  bo- 
\et^berinaii  TOUgh,  he  becomes,  when  ele6led,  the  reprefentative  of  the  whole 
farts  of  the  commonalty  of  Great  Brifairt,  and  is  therefore  already  the  legal 
^"ha'Teen  reprefcntative  of  the  county  or  borough,  whofe  feat  13  at  that 
ufuai  for  the  time  vacant. 

fame  perfon  to  be  elefled  ("or  two  or  more  different  places,  and,  when  the  Houfe  meets,  for  fach  perfon  to 
make  his  election  for  which  ulace  he  will  ferve.  But,  when  a  perlbn  is  eledled,  and  the  indenture  of  re- 
turn is  executed,  and  aftually  returned  into  the  Crown-office,  from  th.it  inftant  he  becomes  in  law  & 
member  of  the  Houfe  of  Commons,  and  is  not  eligible  for  any  other  place.  See  Lord  Aithorpe's  cafe, 
March  1782. 

(a)  Vol.  I.  It  is  flated  in  the  preceding  part  of  this  work  C«),  that  perfons 
*-i'  outlawed  in  civil  actions,  or  in  execution,  are  ineligible.    This  po- 

fition  is  quellionable,  and  Mr.  HatfelFs  opinion  is,  that  it  fhould 
feem  from  the  refult  of  the  cafes  upon  the  fubje£l,  that  a  perfon 
is  eligible,  though  an  outlaw,  or  in  execution,  at  the  time  of  his 
election.  At  the  fame  time  it  muft  be  confelled,  that  the  point  is 
not  clearly  eflabliflied. 

The  eldefl  fons  of  pcerefTes  in  their  own  right,  and  of  biihops, 
as  lords  of  parliament,  are  within  the  exception  of  the  qualifica- 
tion z€t  of  thepthof  y^////!-,  c.  5. 
General  AmbalTadors,  and  miniders  employed  abroad,  are  eligible.   The 

Carpencer's  commilTaries  appointed  in  17 14  to  treat  with  the  ccmmilTaries  of 
Ti'l^  17/5.    France,  7iV\A  the  commiilioners  appointed  in  1778  to  treat  with  the 

Americant,  were  confidered  as  falling  within  this  defcription. 
Mr.  Rofc's         The  clerk  of  the  parliaments  has  been  elected,  and  admitted  ta 
cafe,  June     ^^^  ^^  ^  member  of  the  Houfe  of  Commons. 

The  (latute  of  6  Atme,  c.  7.  which  incapacitates  any  perfon 
from  being  elected,  or  fitting  as  a  member  of  the  Houfe  of  Com- 
mons, who  {hall  accept  of  an  office  of  profit  under  the  crown, 
created  fince  the  year  1 705,  excepts  from  its  operation  any  mem- 
ber, being  an  officer  in  the  army  or  navy,  who  fliall  receive  any 
a  Hatf-  new  or  other  conrjmiffion  in  thofe  fervices.  When  Admiral 
*"'"•  5^'  ■  Bofca-vjen 
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^ofca-wen -wtl^  appointed  general  of  marines  in  1759,  tliere  was  a 
doubt,  whether  the  marines  being  to  ferve  at  land  as  well  as  at 
fea,  and  being  regimented,  he,  being  only  a  fea-ofEcer,  would  not 
vacate  his  feat  by  fuch  acceptance  j  the  part  of  the  appoint- 
ment which  concerned  the  land  fervice  being  to  him,  a  mere  naval 
officer,  a  new  appointment,  atul  not  a  promotion  in  the  navy. 
But  upon  confuleration  and  confultation  with  the  law-officers  of 
the  crown,  and  after  infpe£lion  of  the  feveral  documents  and  ads 
relating  to  tlie  matter,  it  was  determined,  though  with  much 
doubt;  that  he  ihould  not  vacate  his  feat. 

It  is  provided  by  the  18th  of  G.  3.  c.  59.  §  4.  and  the  33d  of  G.  3. 
c.  36.  That  the  feats  of  members  returned  to  ferve  in  parliament 
{hall  not  be  vacated  by  the  acceptance  of  a  commiffion  in  any 
corps  of  fencible  men  in  Scotlr.nd,  or  in  any  corps  to  be  raifed  in 
Great  Britaifiy  in  which  the  officers  (hall  not  be  entitled  to  half- 
pay,  or  to  rank  in  the  army  after  their  aftual  fervice. 

In  1774,  Mr.  Maitland  was  elected  for  the  burghs  of  North  2  F-iatf. 
Serivick,  &c.;  upon  which  a  petition  w-as  prefented  againfl  that  f  "^^c.  56, 
eledion,  Hating  that  Mr.  Maitland  was  ineligible  from  his  hold-  Eiea^clr 
ing  the  office  of  clerk  of  the  pipe  in  the  Exchequer,  which  v/as  423. '  in  ' 
alleged  to  be  a  nev  office  created  fince  the  25th  of  QEloher  1705.  J""^  1785, 
But  it  was  determined,  that  though  the  particular  office  under  the  "iflrd  read; 
name  of  the  Clerk  of  the  Pipe  did  not  exld  at  the  time  of  tiie  of  "the  bill 
Union,  yet  becaufe  the  fundtioni  of  that  office  had  been  always  "  ^or  better 
executed  in   Scotland,   though  by  an  officer  under  another  name,  c  j^c^'Tnd* 
this  was  not  a  nenv  office  within  the  meaning  and  fpirit  of  the  adl  of  "  auditing 
Queen  Anne^  and  that  therefore  Mr.  Maitland  was  elioible.  "  ^'^^  P^''- 

^^-  &  «  lict  ac- 

<'  counts,"  a  doubt  was  fuggefted  by  Mr.  Fox,  V/fiether  th?  commifiioncrs  who  were  to  be  appointed 
under  the  authority  of  that  bill  would  come  within  the  meaning  of  thefe  words  of  the  ftatute  of  Queen 
Anne,  as  holding  a  neio  office,  and  by  that  be  dilquaiifieJ  from  being  eligible  or  fitting  in  the  Houie  of 
Commons  ;  or,  whether  tliey  would  be  confidered  as  executing  only  the  old  office  of  auditor  of  the  impreft- 
from  which  tlie  then  prefent  auditors  were  removed  by  that  bill.  Mr.  Pitr,  "Cfaanceliour  of  the  lixciie- 
quer,  feemeJ  to  think  from  fome  words  in  the  bill,  that  it  was  a  new  office,  and  therefore  no  cl.iufe  was 
necefTary  fpecificaily  to  exclude  thefe  comm'ffioners  from  the  houfe,  and  the  Sjteakpr  was  of  the  fame 
opinion.  But  upon  confidering  Mr.  Maitland's  cafe,  and  it  being  intended  that  thefe  ominiilioners 
fliould  not  be  eligible,  Mr.  Pitt  w.is  induced  to  coafent  to  the  infertion  of  aclaufe,  deciaring  dircftiy,  th.ic 
they  fljoaid  be  incapable  of  being  cledej,  or  fitting  as  members. 

3.  Of  the  Duty  of  returning  Officers,  and  the  Remedies  againfl 
them  ;  and  of,  the  Mode  of  proceeding  upon  Complaints  of  un- 
due EIe£lions. 

In  order  to  prevent  unnecelTary  delays  in  the  execution  of  writs 
for  the  eledtion  of  members  for  Scotland^  it  is  provided  b)' 
35  G- 3.  c.  65.  that  the  fheriff  or  fteward  depute  or  fubftitute  of 
any  county  or  ftewartry  ffiall,  within  fix  days  after  receipt  of  the 
writ,  dire£l  the  notices  required  by  law  to  be  given  as  to  the  time 
and  place  of  elecSlion,  and  that  the  day  of  eleclion  fliall  not  be 
fooner  than  fix,  or  later  than  fifteen  days  after  the  day  of  pub- 
lication at  the  church  doors. 

The  aft  alfo  dire£l:s,  that  no  other  perfon  but  the  flierifF  or 
fteward  depute,  or  his  fubilitute,  ihall  receive  or  execute  the 
writi  and  that  if  any  principal  pr  high  fr.erifFcr  fteward,  or  any 

other 
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other  perfon  (hall  interfere  in  the  execution  of  the  writ,  he  (hal! 
forfeit  a  thoufand  pounds,  and  be  incapacitated  from  ever  bearing 
or  executing  any  office  or  place  of  trull  under  the  crown.  The  adt 
likewife  impofes  a  penalty  of  five  hundred  pounds  upon  fhei  iffs  or 
ftewards  deputes,  or  their  fubRitutes>  negledling  or  refufing  to 
perform  their  duty. 

It  is  provided  by  36  G.  3.  c.  59.  That  if  after  counting  the 
Houfe  according  to  the  dire£lions  of  the  loth  of  G.  3.  c.  \6, 
there  be  lefs  than  one  hundred  members  prefent,  or  if  the  forty- 
nine  members,  not  fetafide  nor  excufed,  cannot  be  completed,  the 
Houfe  may  (after  the  order  for  taking  the  petition  into  confider- 
ation  (hall  have  been  adjourned  to  a  particular  hour  on  the  fol- 
lowing day  as  in  that  atl  is  diredtedj  proceed  upon  any  order  of  the 
day  for  the  call  of  the  Houfe  that  may  have  been  previoufly  fixed 
for  that  day,  or  diredl  that  it  be  adjourned,  and  a£l  therein  as  is 
ufual  in  fuch  cafes  :  and  in  cafe  no  order  of  the  day  for  a  call 
of  the  Houfe  fiiall  have  been  previoufly  fixed  for  that  day,  then 
the  Houfe  may  order  that  the  Houfe  be  called  over  on  fuch 
future  day  as  they  (hall  appoint,  and  may  make  all  neceflary  orders 
relating  thereto,  and  in  any  cafe  may  make  fuch  further  orders  as 
to  them  (hall  feem  expedient  for  enforcing  the  attendance  of 
members  on  the  bufincfs  of  the  Houfe  ;  and  the  Houfe  (hall  then 
adjourn  to  the  fame  day  to  which  fuch  order  or  orders  ihall  be 
adjourned,  and  fo  from  time  to  time,  as  occafion  (hall  require  } 
and  in  cafe  no  fuch  proceedings  with  refpe£l  to  the  call  of  the 
Houfe,  or  the  above  matters,  fhall  take  place,  or,  if  in  the  courfe 
of  thofe  proceedings  the  Houfe  fhall  be  adjourned  for  want  of 
members,  the  Houfe  (hall  be  taken  to  be  adjourned  to  the  fame 
day  to  which  fuch  order  or  orders  fliall  have  been  adjourned.  But 
i{  fuch  forty-nine  members  cannot  be  completed,  the  Houfe  fliall 
not  proceed  to  any  of  the  above  matters  until  the  door  is  unlocked, 
•and  the  parties,  their  counfel  and  agents,  are  withdrawn  from  the 
bar.  Nor  fhall  the  Houfe  proceed  to  any  other  bufmefs  (other 
than  fuch  as  may  be  exprefsly  allowed  by  any  adt  of  parlia- 
ment) until  there  be  a  due  attendance  of  members,  except  calling 
over  the  Houfe,  adjourning  fuch  call,  or  ordering  a  call  on  a 
future  day,  and  making  orders  relative  thereto,  or  other  orders  for 
enforcing  the  attendance  of  members  on  the  bufmefs  of  the  Houfe. 

(E)  Of  the  Method  of  pafTing  Bills. 

THE  form  of  giving  the  royal  aflfent  to  bills  has  been  for  a  con- 
fiderable  time    paft  by  the   clerk    of  the  Houfe  of  Lords, 
either  the  king  prefent,  or  in  the  preferice  of  commiffioners  au- 
(d)  Lords      thorifed  by  him.      There   have   been  inltances  (a)  of  bills  being 
journ.  tJafled   bv  letters  patent.     In  the  ftatute  of  the -J^d  of /ff//rv  the 

az  March       C,.    ,    ,      ^  ;n  •      •  1     1         cc  r^  n   ^i      ■  i   v.  i- 

j6io.  Eighth,  f.  21.  \p)  mtitled,     "  C^een  Lathertne  and  her  complices 

II  July  ft  attainted  of  high  treafon,"  it  is  declared,  §3.  '«  That  the  king's 

'm  R  ft  "  royal  afTeiit,  by  his  letters  patent  under  the  great  feal,  and 

Stat,  tit."  *'  figned  with  his  hand,  and  declared  and  notified  in  his  abfence  to 

Parliament,  n  tj^g  Lords  Spiritual  and  Temporal,  and  to  the  Commons  aflem- 
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*'  bled  together  in  the  High  Houfe,  is  and  ever  was  of  as  good 
*'  ftrength  and  force  as  thoL5gh  the  king's  perfon  had  been  there 
"  perlbnally  prefent,  and  had  aflented  openly  and  publickly  to  the 
"  fame."  And  in  §  4.  it  is  enacted,  '<  That  this  royal  aflent  and 
*'  all  other  royal  aflents  hereafter  to  be  fo  given  by  the  kings  of 
*'  this  realm,  and  notified  as  is  aforefaid,  fhall  be  taken  and  re- 
*'  puted  good  and  effeflual  to  all  intents  and  purpofes  without 
"  doubt  or  ambiguity ;  any  cuftom  or  ufe  to  the  contrary  not- 
*'  withftanding." 

One  of  the  grounds  alleged  for  the  reverfal  of  the  attainder  of  3  Pari.  Hiit. 
the  Duke  of  Norfolk  in  the  reign  of  Henry  the  Eighth  was,  that  ^J^- 
the   king  had  not  figned  the  letters   patent  for  giving  the   royal     ^  '93*    . 
affent  to  the  acl  with  his  own  hand,  but  that  his  llamp  had  been 
fet  to  them  by  one  IFiUiam  Clerk.  And  the  queftion  of  the  validity 
of  the  a£l  upon  this  ground  was  brought  and  argued  before  all 
the  judges  at   Serjeants'  Inn,  by  the  perfons  who  had  purchafed 
the  lands  of  the  attainted  duke  ;  but  it  does  not  appear  that  the 
judges  gave  any  opinion  upon  it. 

All   the  commilFions   and   letters  patent  for   giving  the   royal  2  Hatf.  Pre, 
aflent  to  bills  agreed  upon  by  both  Houfes,  recite,  "  Whereas  we  y-^\^     . 
"  have   feen   and  perfectly   underftood  an  a£l  agreed  upon   by  <f  not  only* 
"  you  {a)y  our  loving  fubje£ls  the  Lords  Spiritual  and  Temporal  <«  lawful," 
**  and  the  Commons  in  this  our  prefent  parliament  aflembled,  and  ^^^^\^y 
"  indorfed  by  you,  as  hath  been  accuftomed,"  ^c.  ^d'c.  This  re-  jon,  "  for' 
cital,  faith  Mr.  Hatfcll,  which  fhews  the  neceffity  of  the  bill  being  "  the  Privy 
communicated  to  the  king,  after  it  has  been  agreed  upon  by  both  *'  ?°""i^''* 
Houfes,  clearly  explains,  what  might  orherwife  have  been  matter  a  d^ty^  [„ 
of  doubt,    *'  Why  the  commiiTioners,   who  in  feveral  inftances  "  give 
"  had  been,  by  a  prior  commilGon,  authorifed  not  only  to  begin  \\  "'1^""^ 
*'  and  hold  the  parliament,  but  to  do  every  thing  which  for  us,  and  «  their  ad- 
*'  by  us,  fhall  be  there  to  be  done,  could  not  under  that  commiflion   "  vice  to 
"  have   authority  to  give  the  royal  aflent  to  any  bill."     And  as  \\  u^oifj"^ 
the  former  commiflTion   is   not  revoked,  this  fhews  why  the  Lord  «  rnkters 
Chancellourin  1708,  1754,  1768,  and  17S9,  gave  the  royal  aflent  "concluded 
by  virtue  of  two  commiffions,  viz.  the  general  one  upon  opening  ^^  ^^^^l^io 
the  feflion,  and  a  fpecial  one  for  the  purpofe  of  giving  the  royal  "  which  his 
afl'ent  to  the  bills  in  queftion.   Lord  Clarendon  fays,  '*  That  when  "  ^oyai  _ 
*"■  It  was  propofed  on  Charles  the  Firft  going  into  Scotland  in  164!,  ,(  necelTa'y 
*'  that  he  fliould   leave  a  commiflion  with  fome  perfons  to  pafs  «  as  wsii  aa 
*'  fuch  a<Sls  as  ftiould  be  prepared  and  be  agreed  to  by  both  Houfes  "^  "Pf"  ^"v 
**  in  his  abfence,  it  was  found  that  no  fuch  commillion  could  be  ..  jeawha:- 
*'  legally  granted,   to  give  the  royal  afltnt  to   any  a6ls  that  were  "  fofever. 
"  not  confented  to  by  both  Houfes,    at  the   date  of  the  com-  "Nay, a 

t€        -rr        yi  '  "  P"vy- 

«    milTlon.  '  "counleU 

•'  lour,  as  fuch,  is  bound  to  difluide  the  king  from  confenting  to  that  which  is  prejudicial  to  the  crown  ; 
*'  at  lead,  to  maltc  that  piejudicc  raanifeft  to  l)im  ;  though  as  a  private  perfon  he  could  wiftithe  matter  con- 
••  fented  to.  And  therefore,  by  the  conftitution  of  the  kingdom,  and  (he  conftant  practice  of  f 'tmer  times, 
*'  all  bills,  after  they  had  paiTed  both  Houfes,  were  delivered  by  the  clerk  of  the  parliament  to  the  clerk  of 
♦'  the  crown,  and  by  him  brought  to  the  Attorney-General,  who  prefented  the  fame  to  the  king  lu 
«♦  council  ;  and  having  read  thenn,  declared  what  alteratiojis  were  made  by  thofe  bills  to  'ormer  laws^ 
*•  and  what  benefit  or  detriment,  in  prefit  or  jurifdidtion,  would  accruethereby  to  the  ciown;  and  thea 
•*  upon  a  full  and  free  debate  by  his  counfellours,  the  king  rcfolved  accordingly  upon  fich  bills  as  were 
•«  ,to  be  enadt-d  inig  laws ;  and  relpiccl  the  other  that  he  thou^'n  not  £:  to  uonlenc  to.  Aa  this  hath 
Vol.  VU,  t  i        "  *•  teca 
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•  «  been  the  known  priftice,  fo  the  reafon  is  very  vifible  ;  th.it  the  royal  afTent  being  a  diilinft  and  enin- 
*•  tial  part  towards  the  making  a  law,  there  ihould  be  as  much  care  taken  to  inform  the  undeiAanding 
««  and  confcienceof  theking  uj;on  thjfe  occahons,  as  theirs,  who  prepare  the  fame  for  his  royal  aflfent." 
Hiftory  of  ;hc  Rebellion,  vol.  I.  bw.^k  the  3d,  pajj.  157.  One  of  the  leifons  aii'gned  in  the  preamble  to 
the  aft  of  13  &  14  Car.  2.  c,  29.  for  the  reverfmg  of  Lord  Strafford's  attainder,  is,  that  when  the  king 
iigned  the  commiflion  for  giving  the  royjl  allent  to  the  bill,  he  did  it  <'  with  exceeding  great  I'orrow,  and 
*'  it  waseveriemenibered  by  him  with  inexpreflibie  grii-f  of  h-'irt  ;  and  out  of  his  majiily's  great  piety 
"  be  did  publickly  expref'^  it,  when  h's  own  faered  life  was  taken  awjy  by  the  moft  deteitable  traitors  thit 
"  e»er  were."  This  flicwi  that  it  was  the  opinion  of  p.irliamtnt,  th«t  it  was  eflential  to  the  validity  of 
an  »€k,  that  the  royal  afTcnt  to  it  fhould  be  given  freely.  N-^te,  The  inherent  and  conltitutional  preroga- 
tive of  the  cicwn,  to  withhold  the  royal  aflijnt,  fas  not  been  exercifcd  fince  the  11th  of  March  1707, 
when  Queen  AntVe  refuled  her  alfeiit  to  "  a  bill  fir  fettling  the  miiitia  of  that  part  of  Great  Britain 
'«  called  Scotland." 

2  Hatf.  When  a  bill  has  pnfTed  both  Houfes,  it  is  not  neceflaiy  that 

Free  320.     jf  i]iould  be  fent  back  to  the   Commons  before   it  receives   the 

royal  alTent,  unlefs  it  be  n  bill  of  fupply,  for  this  the    Commons 

claim  a  right  of  prefenting  by  their  Speaker. 

eHatf.  On  the  7th  of  A'Lirch  1785   a  commiflion  was  made   out  and 

Piec.  321,    pafled  the  gieat  feal,  for  giving  the  royal  afTent  to  feveral  bills 

agreed  upon  by  both  Houfes  ;  but,  by  fome  miftake,  the  malt  bill,  . 

which  had  paiTed  both  Houfes,  and  the  agreement  to  which  by 

the  Lords  had  been  communicated  to  the  Commons,  was  left  out. 

jAs  foon  as  this  was  difcovered,  from  the  lift  of  bills  ready  for  the 

royal  aflent,  which  is  always  fent  to  the  Speaker,  notice  of  the 

error  was  given  to  the  Lords,  and  a  defire  exprefled,  that  it  might 

be   reOified  by  ifluing  a  new  commiirion,  and  not  executing  the 

commifiion  which  was  then  ready.     Accordingly,  no  proceedings 

were  had  upon  the  firft  commiflion,  but  anoth-?r  commilFion,  in 

which  the  malt-bill  was  included,  was  prepared,   and  pafled  the 

|:;reat  feal,   and  the  bills  named  in  it  received  the  royal  afl'ent  the 

next  day,  the  8th  of  A'Linh. 

»  Hitf.  Bills  for  a  general  pardon  ;  for  the  revcrfal  of  attainders  or 

Prec. 3-37-8.  outlawries,  and  for  refl.itution  in  blood  ;  for  granting  honours  and 

Free.  14.       precedency,  originate  with   the  crown,  and  mufl:  be  form^illy  re- 

63.    In  a     commended  by  the  king  before  they  can  be  taken  into  confider- 

^'Vd'l"^'^      ation.     So,  of  bills  of  fupply,  and  all  bills  for  the  application  of 

166-,  uiti-    publick  money.     But  though  recommended  immediately  from  the 

tuied, "  An  crovi^n,  thefe  bills  muft  afterwards  receive  the  royal  afl'ent  in   the 

t!  %^1^'       fame  manner  with  other  bills. 

"  fettling 

*'  the  la.iJs  of  the  Earl  of  Kent  and  the  Lord  Lucas  on  the  marriage  of  the  faid  Earl  with  the  daughter 
"  of  the  faid  Lord  Lucas,"  tlierei;  a  claufe  (which,  as  no  particular  niention  of  it  appears  in  the  Lord* 
Journal,  was  probably  iufcrted,  whillt  the  bill  was  before  the  committee)  that  has  no  reference  to  the 
title  of  the  bill  j  and  though  it  relates  tD  honours  and  dignities,  does  net  appear  to  have  had  the  con- 
sent of  the  crown  till  the  bill  ".vas  offereii  for  the  roy^l  alfent.  The  claafe  recites,  «'  That  Charles  II. 
*'  having  by  letters  patent  c;cited  the  Countefs  of  Kent  Baronefs  Lucas,  to  her  and  her  heirs  male,  and 
^'  for  w^t  of  fucii  irtuf,  to  ills  heirs  of  her  body  ;  a?id  if  at  any  time  after  her  death,  and  default  of 
*'  iifue  male,  there  fliall  te  more  perfjns  than  one  co-heirs,  that  then  the  faid  honour  fliall  not  be  in 
*'  lufpence  or  extinguifli.ed,  but  fhal!  go  to  fuch  of  the  co-heirs  as  by  courfe  of  defcent  wo^ild  be  entitled 
**  to  other  entire  inheritances,  as,  offices  of  Ivonour  or  publick  trull  ;"  the  claufe  proceeds  to  eiiaft, 
•'<  That  the  faid  declarative  claufe  in  tiie  faid  letters  patent  fliall  be  and  Is  hereby  ratified  and  confirm- 
«'  cd  j  and  that  tlie  faid  barony,  honour,  and  title,  from  time  to  time,  Sec.  &c."  repeating  the  words  of 
the  letters  patent.  By  this  uncommcn  limitation,  perhaps  the  only  one  of  its  kind,  the  barony  of  Luca';, 
upon  tKe  death  of  th£  Msrchiorjefs  Grey,  widow  of  1  hliip  fecond  Eail  of  Hardwicke,  in  1797,  devolved 
(upon  her  l.idyfliip's  elded  daughter  Amabella  Vifcoun'.efs  Polwari'i,  who  has  accordingly  aflTumed  the 
lifle  of  Baronefs  Lucas.  The  Marchionefs  Grey  was  daughter  of  Amabel  CouiUcfs  of  Breadalbane,  the 
tjdell  diyijliter  of  Kcnry,  thiitcpath  Earl  and  hx^  Duke  of  K«nt. 
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In  general,  each  Houfe  has   a  right  to  originate  and  pafs  fuch  3  Hatf. 
bills  as  to  them  may  feem  proper  -,  except  that  the  Lords  have  in  ^'^'^'  ^^"3' 
feveral  inftances  claimed  the  exclufive  right,  that  bills  for  reftitu- 
tiou  of  honours,  or  in  blood,  fhould  commence  with  them  ;  and 
the  Houfe  of  Commons  have  on  their  part  affcrted,  and,  it  fhould 
feem,  invariabi^y  preferved,    the  exclufive  exercife  0/  the   right, 
*'  that  bills  of  fupply,  impofing  burthens  on  thf  people,  fhould  Comm. 
*'  be  the  grant  of  the  Commons ;  and  that  the  Lords  fliould  have  \°^/\ 
'*  no  other  voice,  than,  as  one  branch  of  the  legiflature,  by  their  1678.    ^  * 
**  affent  to  give  the  authority  of  a  law  to  the  levying  of  thofe 
"  aids  and  taxes  which  the  Commons  fhall  think  wife  and  fitting 
*'  to  impofe."     Other  bills  of  what  nature  foever,  whether  re- 
lating to  the  parliament  itfelf,  or  to  either  Houfe  feparately,  may 
have  their  commencement  indifferently  in  either  Houfe. 

(F)  Of  the  Continuance,  Adjournment,  Prorogation, 
and  DiiTolution  of  the  Parliament. 

'T'HERE  feems  to  be  no  doubt  but  that  ir  Is  the  privilege  of  FUe  2  Hatf. 
^    both  Houfes  to  adjourn  themfelves.     The  king  may  fignify  ^.^^-  f'^- 
his  defire,  and  has  frequently  done  fo,  that  the  parliament  fliould     '"S>c.  3. 
adjourn  itfelf,   but  he  has   no  authority  to  adjourn  it,  and  it  is  in 
the  wifdom  and  prudence  of  cither  Houfe  to  comply  with  his  re- 
quifition  or  not,  as  they  fee  fitting, 

A  prorogation  of  the  parliament  is  either  by  the  king's  com^  2  H.tf. 
mand,  and  in  his  prefence,  fignified  by  the  Lord  Chancellour,  or  P""^*^-  3°9» 
Speaker  of  the  Houfe  of  Lords,  to  both  Houfes,  or  by  writ  under  ^'°* 
the  great  feal  direfted  to  the  Lords  and  Commons,  or  by  com- 
miffioners  appointed  by  a  fpecial  commiffjon  for  that  purpofe. 
The  firft  is  the  ufual  mode  of  proceeding,  wliere  the  parliament 
is  prorogued  at  the  clofe  of  the  feflion.  But  there  feems  to  be 
no  inftanee  where  the  parliament  has  been  prorogued  by  writ,  ex- 
cept upon  the  meeting  of  a  new  parliament  after  a  general 
cledion,  and  before  a  Speaker  of  the  Houfe  of  Commons  is 
chofen  :  upon  this  occafion,  when  the  members  of  the  Houfe  of 
Commons  come  to  the  place  appointed  for  adminiftering  to  therat 
the  oaths,  by  the  Lord  Keeper  or  his  deputies,  "  on  their  being 
*'  informed,  that  the  parliament  is  to  be  prorogued  by  writ  di- 
**  refted  to  the  Lords  and  Commons,  they  go  diredly  without 
**  going  into  the  Houfe  of  Commons,  or  expeding  any  meffage  « 

•*  from  the  Lords,  to  the  Houfe  of  Peers,  where  the  writ  for 
"  proroguing  the  parliament  is  read."  This  is  the  form  of  th3 
entry  in  the  Journal  of  the  Houfe  of  Commons,  without  ex- 
prefllng  by  whom,  or  upon  what  authority,  this  information  to 
the  Commons  is  conveyed.  The  proroguing  by  commiflioners, 
fpecially  appointed  for  that  purpofe,  is  the  ufual  form,  when  the 
parliament  meets  from  time  to  time  during  the  recefs. 

The  more  ancient  form  of  diflblving  parliament  was  by  the  2  Hatf. 
king's  command,  fignified  to  both  Houfes  in  the  prefence  of  the  ?•«•  S^'* 
fovereign,  in  the  Houfe  of  Lords,  by  th«  X<ord  Cljancellour,  or 
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Speaker  cf  that  Houfe.     Where  tlie  king  was  not  prefent  In  per- 

fon,  a  commKfion  was  ifl'ued  under   the  great   feal,   appointuig 

certain  lords  therein  named  to  be  comnilflioners  for  the  purpofeof 

executing    the  royal   authority   upon   this   occafion.      Thu    later 

fa)  This       practice  (a),  and  that  which  hath   been  followed  without  inter- 

T'^hi'        ruption  ever  fince  the  Revolution,  hath  been,  that  the  parliament 

HatfeTl,  has    is  prorogued  to    a   certain    day;   anil  then   a  proclamation  IfTues, 

piobabiy        difcharging  the  niembers  of  both  Houfcs  from  their  attendance 

thofc  mo"^    upon  that  day,  and  diflblving  the  parliament. 

lives,  that  are  fiiggefled  by  Chailes  I.  in  his  fpcech  in  iGiS,  "  Thut  it  fliould  be  a  general  maxim  with 
*•  kings,  thi-m'cives  only  to  execute  pleafing  things,  and  to  avoid  appearing  peifonally  in  matters 
*•  that  may  fceni  \ut(h  and  difagrecdble."  For  however  proper  it  may  be  frequently  to  appeal  to  the 
fcr.fe  of  the  nation  at  large,  by  the  eledtion  of  a  new  parlijmcnt ;  and  however  flattering  this  may  be  to 
th;  eleflorj  ;  it  happens  from  a  variety  of  circumftances,  that  to  the  eled\ed,  who  are  aflually  in  pof- 
/cffion  of  fo  valuable  a  privilege,  as  that  of  gi\ing  their  voice  in  the  great  council  of  the  nation,  a 
diffohition  of  parliament  is  a  ways  an  unwelcome  and  unpleafing  meafure.  z  Hatf.  Prec.  362.  Where 
the  dilFoUitiun  is  rather  abrupt,  and  the  king  is  dillatiified  vvi;h  his  parliament,  the  reafon  here  afligned 
for  the  praflice  may  have  its  we'ghf.  but,  where  the  period  of  the  natuial  d. Ablution  of  parliament  is  not 
vt;ry  diKant,  it  rioes  not  ftem  to  be  a  very  har/li  meafure  in  the  crown  to  accelerate  the  event  a  little  ;  and 
therefore,  though  prcvioully  to  the  difiblution  of  the  parliament  in  1796,  it  was,  as  ufual,  formally  pro- 
riigued,  yet  his  majefty  in  his  fpeech  at  the  dofc  of  the  feflion  intimated  his  intention  of  immediately 
diObJving  if,  and  caliinjj  a  new  oiic. 

{i)  Th«  With  refpe£l    to  the   calling  and  holding  of  parliaments,  the 

DiFiwnr.aire  prerogative  of  the  crown  by  the  ancient    laws  of  the  realm  was 

■■'  {^^'^l"'^  under  no   particular  reflraint.     But  by  the  ordinance  of  the  5th 

the  word  cf  Edward  2.  it  was  dire£l:ed,  **  That  the  king  (hall  hold  a  par- 

"  »••#''■"  «  liament  once  in  every  year,  or  twice,  fi  mejlier  folt  (b),"  and  this 

to'mean^^  Ordinance  was  afterwards  enforced  by  the  flatutes  of  the  4th  and 

<^'ui,  wccji-  36th  of  Edward  the  Third. 

/as, but  adds, 

"  Jl  ij}  vicux  en  cejcns" 

By  the  ftatute  of  16  Car.  i.  and  16  Car.  2.  c.  i.  It  Is  enafted, 
•'  That  the  holding  of  parliaments  (hall  not  be  difcontinued  above 
*'  three  years  at  the  mo(l." 

By  the  bill  of  rights,  i  W.^ M.itK.i.  c.  2  it  Is  declared, 
*•  That  for  redrefs  of  all  grievances,  and  for  the  amending, 
'•  Urengthcning,  and  preferving  of  the  laws,  parliaments  ought  to 
"  be  held  frequently." 

By   the  6th  of  W.  ^  M.    c.  2.    it  is   declared  and   enafted, 

*'  That  a  parliament  fhall  be  holden  once  in  three  years  at  the 

«  lead. ' 

(^)Thisi!p-       The  latter  a6l  limits  the  duration  of  parliaments  (t-)  to  three 

j)«m  to  be     years  •,  but  this  limitation  hab  been  extended  by  a  fubfequent  aft, 

thefiiftaa     J^  .         '  ^    ^    ^  o     ^      r  ^  ^ 

whch  limit-  i^'z.  I  G.  \.  Jiat.  2.  f.  33.  to  feven  years. 

cd  the  prerogative  of  the  crown  in  this  refpedl ;  for  the  aifls  paflcd  in  the  i6th  year  of  Charles  I.  and 
i6tl)  of  chivies  II.  which  by  Lord  Clarendon,  Burnet,  and  the  other  hiProrians  of  thofe  times,  arc  ina- 
jiroperly  called,  "  Bills  for  triennial  Parliaments,"  were  not  intended  to  limit  the  duration,  but  to  fecure 
^e  meeting  and  fitting  of  pailiameuts.     2  Hatl.  Prec.  364.. 

By  the  ftatute  of  the  6th  of  Aniiey  c.  7.  i  4.  It  Is  provided, 
that  thenceforth  no  parliament  fliall  be  determined  or  diffolved  by 
{the  de^th  or  demlfe  of  her  majefly,  her  heirs  or  fucceflbrs  ;  but 
fuch  parliament  fhall  continue,  and  is  empowered  and  required, 

if 
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if  fitting  at  the  time  of  fuch  demife,  immediately  to  proceed  to 

a£l,  notwithftanding  fuch   death  or  demife,  for  and  during  the 

term  of  fix  months,  unlefs  it  fhall   be  fooner  prorogued  or  dif- 

folved  :  and  if  fuch  parliament  (hall  be  prorogued  [a),  then  itfiiali   (a)  That  U, 

meet  and  fit  upon  the  day  to  which  it  fliall  be  proi'ogued,  and  con-  '^y  |.^*  ^"^^ 

tinue  for  the  refidue  of  tlie  fix  months,  unlefs  fooner  prorogued  or 

diflblved.      And  by  §  6.  in  cafe  there  is  no  parliament  in  being  at 

the  time  of  the  demife  of  the  crown,  that  hath  met  and  fat,  then 

the  laft  preceding  parliament  fhall  immediately  convene  and  fit  at 

Wejlmiiiper,  and  be  a   parliament   to  continue,  as  if  it  had  never 

been  difiblved. 

But  this  claufe  is  repealed  by  the  37th  of  G.  3.  c.  127.  by  which 
It  is  ena6ted,  that  in  cafe  of  the  demife  of  the  crown  fubfequent 
to  the  diflblution  or  expiration  of  a  parliament,  and  before  the 
day  appointed  by  the  writs  of  fummons  for  aflembling  a  new  par- 
liament, then  the  laft  preceding  parliament  fliall  immediately 
convene  and  fit  at  IVeJlminJler  and  be  a  parliament  to -continue  for 
fix  months,  and  no  longer,  but  fubje6l  to  be  fooner  prorogued  or 
diflblved  by  the  fuccefl"or.  And  in  cafe  of  the  demife  of  the  fuc- 
ceflbr  within  the  fix  months,  and  before  fuch  parliament  fliall 
have  been  dilTolved  by  him,  or  after  it  fliall  have  been  fo  diflx)lved, 
and  before  it  hath  met  in  the  manner  thereby  provided,  the  faid 
laft  preceding  parliament  fiiall  immediately  convene  and  fit,  and 
continue  to  be  a  parliament  for  fix  months  longer,  to  be  computed 
from  fuch  laft-mentioned  demife,  but  fubjedt  to  be  fooner  pro- 
rogued or  diflblved  by  the  fucceflbr  ;  and  fo  as  often  as  any  fuch 
demife  fiiall  happen  before  a  new  parliament  fliall  have  met  in 
manner  thereby  provided.  And  in  cafe  of  the  demife  of  the 
crown  on  the  day  appointed  by  the  writs  of  fummons  for  calling 
and  aflembling  a  new  parliament,  or  at  any  time  after  fuch  day, 
and  before  fuch  new  parliament  fliall  have  met  and  fat,  fuch  new- 
parliament  fliall,  immediately  after  fuch  demife,  convene  and  fit 
at  JVeflmhiJlery  and  be  a  parliament,  to  continue  for  fix  months 
and  no  longer,  but  fubjedl  to  be  prorogued  or  diflblved  by  the  fuc- 
ceflbr. 
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THE  court  of  Exchequer  has  a  general  jurifdiclion  over  every  Ex  faxe 
part  of  the  publick  revenue  ;  and  has  complete  power  to  ^^^^^^^^ . 
interfere  in  the  taking  of  the  publick  accounts  in  every  part  of 
their  procefs.  It  cannot  be  deprived  of  this  power  but  by  exprefs 
provifion  in  an  a6l  of  parliament :  it  is  competent  to  it  therefore 
to  control  the  conduct  of  the  commiflioners  of  publick  accounts 
under  the  25  Geo.  3.  c.  52.,  that  ftatute  not  having  exprefsly. 
oufted  it  of  its  iurifdii^ion. 

F  f  -  This 
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Irhis  authority  may  be  exerted  in  two  (hapcs  ;  cither  hy  motion 
or  petition  to  the  court,  or  by  the  more  formal  method  of  an  in- 
formation by  the  Attorney  General,  or  a  bill  againft  him.  In 
the  ordinary  applications  to  take  off  an  infuper  improperly  impofed, 
to  remove  the  hands  of  the  {herifF  on  an  improper  levy,  and  the 
like,  a  motion  is  the  proper  mode  of  obtaining  the  afhftance  of 
the  court.  But,  where  the  nature  of  the  queflion,  or  intricacy  of 
the  circumftances  render  it  impoflible  to  come  at  the  juflice  of 
the  cafe  en  motion,  the  more  formal  mode,  by  bill  or  informa- 
tion, mufl;  be  rcforted  to. 


£)f  tl)e  Countp  Court. 


"VVain,  V. 
Tro)te, 
2H.  Bl.29. 
Tubb  V. 
Woodward, 
6  Term 
Rep.  175. 


"XT  O  aftion  can  be  brought  in  the  county  court,  unlcfs  both 
-'■^  the  defendant  refide,  and  the  caufe  of  adlion  arife  within 
the  county  :  therefore,  though  the  demand  be  under  forty  (hil- 
ling?, yet,  if  the  caufe  of  action  arife  in  one  county,  and  the  de- 
fendant refide  in  another,  the  a£lion  mull  be  brought  in  the 
fuperior  courts. 


£>f  t!)c  Court^Baron. 


WatkinS's 

Cilb.  Ten. 

4-,3.    Co. 

Liu.  5S. 

4  Term 

Rep.  446. 

484.     aLd.  Raym.  861 


tN  the  court-baron,  as  we  have  fcen  before,  the  freeholders  are 
■■■  judges,  the  court  therefore  fliould  be  dated  to  be  liolden  before 
thew.  And  the  fuitors,  before  whom  it  is  holden  («),  fliould, 
regularly,  be  named. 

Spir.  Laws,  b.  28.  c.  27.  and  42.     (a)  Moore,  75.    pi.  205.     3  Leon,  8. 


Wafkins's 
Cilb.  Ten. 
4^2. 

{b)  Bald- 
win V. 
'Judge, 
2  Will.  20. 
(c)  I  Freem 

525* 
ca.  707. 


It  happens  in  many  manors  that  the  court-baron  and  cuflomary 
court  are  blended  together.  In  fuch  cafe  care  fliould  be  taken  to 
keep  the  adts  of  the  feveral  fuitors  quite  diflin£l.  For  it  has 
been  ruled  {b),  that  debt  will  not  lie  for  an  amerciament  of  a  free- 
tenant,  unlefs  it  appear  fatisfa£lorily,  that  the  perfons  who  afFeer 
it  are  free-tenants  alfo.  It  feems  the  fafer  way,  when  thefe 
courts  are  holden  together,  not  to  mention  exprefsly  before  whom 
they  were  holden  ;  but  to  fl:ate  the  perfons  prefent  generally,  and 
fo  leave  it  to  the  law,  which  will  confider  the  proper  bufinefs  of 
each  court  to  have  been  tranfaded  before  the  regular  judges  U). 

It 
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Tt  is  generally  laid  down  in  our  books,  that  if  there  be  not  two  See  Watk. 
frank  fuitors  at  the  lead,  a  court-baron  cannot  be  holden,  and  T'^^atifeon 
confequently,  that  the  manor  is  deftroyed.     But  it  fhould  fcem,  9°^Bro.''^'* 
that  there  muft  be  more  than  two  frank  tenants  holding  of  the  Court-Bar. 
manor,  to  enable  the  lord  to  hold  a  court ;  for  otherwife,  if  one  of  p''  "^•.. 
them  was  the  plaintiff,  and  the  other  the  defendant,  it  would  be  pi"'^  j"  '*' 
impoflible  to  try  them  by  their  peers.     We  find  an  inftance  in  the  <^ lover  v. 
regiftcr  (ii  l>.  &  Bro.   Caufe  a  remover  plea,  ^c.  pi.  35.)  of  a  '"'!".^* 
caufe  being  removed  out  of  a  court-baron,  by  reafon  there  were  Rep!'^5. 

but  four  fuitors  there.  Tonkin  v.  Croker,  2  Ld.Raym.  863-4. 

Although  there  be  but  one  free-tenant,  yet  the  fignory,  as  to  i  Anderf, 

him,  remains  with  refpeft  to  his  fervices,  ^c.  notwithftanding  257*   2L<J» 

there  can  be  no  court  holden.  Raym.  864. 

And  though  all  the  tenancies  efcheat,  yet  It  (hall  fo  far  con-  CaUh,  13. 
tinue  a  manor  in  contemplation  of  law  as  to  preferve  the  rights 
ofleeta,  wrecks,  Isc. 


€)f  tt)c  Court  of  iaequeflSi 


I.  In  London. 

'npHE  court  of  requefts  for  the  city  of  London  has  no  jurlfdic-  Brooks  r* 

-*■    tion  in  a  fuit,  unlefs  both  the  plaintifF  and  defendant  refide  Moravia, 

within  the  city.  *  "•  ^'^' 

2.  In  SouthivarlS, 

The  Southwark  court  of  requcfts  aft,  22  G.  3.  c.  47.,  cannot  be  Barney  v. 
pleaded  to  an  aftion  brought  in  a  fuperior  court,  there  being  no  '^^^^>  ^  H. 
prohibitory  claufe  in  that  a6V,  as  there  is  in  the  Wejlminjler  zQt  ^^'  ^^^' 
of  23  Geo.  2.  c.  27.  and  the  Tower  Hamlets  z€t  of  23  G.i  ,c.  30. 
The  proper  mode  for  the  defendant  to  avail  himfelf  of  it  is,  by: 
entering  afuggejlion  on  the  record  after  verdi£t,  or  the  execution 
of  a  writ  of  inquiry. — Where  the  plaintiff  having  obtained  judg- 
ment on  a  general  demurrer  to  fuch  a  plea,  executed  a  writ  of 
inquiry  on  which  the  damages  were  aflelTed  at  lefs  than  forty 
fliillings,  five  days  before  the  end  of  the  term,  and  figned  judg- 
ment on  the  laft  day  of  the  term,  the  court  in  the  next  term  re- 
fufed  to  direft  their  officer  to  review  his  taxation  of  cofts  to  the 
plaintifF,  on  an  affidavit  ftating  the  former  proceedings,  and  that 
the  defendant  was  rejiant  within  the  jurifdi(Sl:ion  of  the  inferior 
court,  becaufe  he  ought  to  have  entered  a  fuggeflion,  and  that 
before  final  judgment  was  figned.  And  to  entitle  himfelf  to  fuch 
a  fuggeftion>  even  fuppofing  it  to  be  moved  for  in  time,  the  de- 

F  f  4  fendant 
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fendant  mud  flate  in  the  affidavit,  not  only  that  he  is  refiani 
within  the  jurifdidlion  of  the  court  of  requefts,  but  alfo  that  he 
is  liable  to  be  warned  or  fummoned  to  it.  And  after  a  judgment 
by  default,  the  defendant  is  (lill  in  court  for  the  purpofe  of  en- 
tering fuch  a  fuggeftion.  It  fliould  feem  too,  that  a  judgment 
on  a  general  demurrer  to  a  plea  in  bar,  the  matter  of  which, 
even  if  well  plepded,  would  be  no  defence  to  the  action,  is  to  be 
confidered  as  a  judgment  by  default. 


Curtefp  of  c^nglanD^ 


(alLib.7.    'T^HE  tight  of  a  hufoand  to  retain  the  land  of  his  deceafed 

,*/\'^.*-L  "^     wife  was  confined,  according  to  Glaninlle  ia),  to  fuch  eftates 

•c.   o.  €7.     3^  were  given  with  tlie  woman  in  maritagium.     r5ut  in  Jiracton  s 

^  time  the  claim   had  extended  itfelf  •,  for  he  fays  {h),  the  hufband 

fliould  have  the  land  if  he  married  a  woman  habentem  httrcdltatcm 

vel  maritagium^  vel  aliqitam  terram  ex  caiifd  donationisy  having  any 

inheritance,  whether  a  maritagium  or  other  gift  of  land. 

1  Reeves's  It  appears  from  both   thefe  writers,  that  the  fecond   hufband 

Kift.  298.     ^,gg  equally  entitled  to  be  tenant  by  the  curtefy  with  the  firfl:. 

fatutes  But   this   do6lrine    was   combated   by  one  Stephatius  de  Segrave, 

which  are      whofc  name  is  found  among  the  juftices  itinerant  in  the  reign  of 

th^e  denomU  -^^"O'  ^^^  Third,  as  founded  on  a  mifconception  of  the  meaning 

nation  of       and  defign  of  this  fort  of  eftate.     He  thouglit  there  was  an  in- 

JlatutaiKCir.  jufticc  in  giving  an  €.?LztQ  per  legem  Anglic  to  the  fecond  hufband, 

v-e^findThe    '^"'o^'^  cfpecially  when  there  were  children  alive  of  the  firft  mar- 

fiatutumfro   riage.      And   this  opinion  of  Stephatius  de  Segrave  was  afterwards 

terer.ubus       eflablifhed  by  the  Ratute  de  donis  in  refpe£l  of  conditional  eftates. 

whiLh  nnuft  evidently  have  been  written  before  the  rtatute  de  donis,  inafmuch  as  it  declares  that  the 
feccr.d  hufband  ftiall  inherit.  Again,  as  it  confines  the  curtefy  to  eftates  given  ;n  inar'itagium,  according 
to  Glanviile,  without  including  all  inherita-  c es,  as  Brafton  ooes,  it  mult  have  been  written  before  the 
latter  author  p?nned  his  book.  But,  if  this  was  a  flatute  before  Bra<fton's  time,  that  author,  where  he 
examines  the  quertion  of  the  fecond  hufband  claiming  by  the  curtefy,  and  mentions  Segrave's  opinion 
agjinfl  it,  (lib.  5.  c,  50.  §  7.)  could  not  befuppofed  to  omit  noticing  any  flatute  that  had  been  made  fo 
decifive  as  this  is.     z  Reeves's  Hift.  Law,  315. 


Sir  John 
Savage's 
cafe,  2  Leon. 

10^. 


(A)    Of  v/hat  Sort  of  Inheritance    this    Eftate    Is 
allowable,  of  what  not. 

TT7HERE  the  cuftom  was,  that  if  a  man  took  to  wife  a  cuf- 
'  ^  tomary  tenant  of  the  manor,  and  had  iffue,  and  over-lived 
her,  he  (hould  be  tenant  by  the  curtefy  ;  and  one  married  a  woman 
to  whom  a  cultomary  tenement  did  defcend  during  the  coverture, 
and  had  iffue,  and  furvived  her;  it  was  adjudged,  that  he  fhould 
not  be  tenant  by  the  curtefy,  becaufe  the  woman  was  not  a  cuf-. 

tomary 
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tomary  tenant  at  the  time  of  the  marriage,  and  fo  not  within  the 
cuftom,  which  was  to  be  taken  ftridtly.  But  this  cafe  has  been 
denied  to  be  law  by  Ho/t,  C.  J.  and  Powell^  J.  in  the  cafe  of  C/f- 
inents  v.  Scudamore,  \  P.  IVms.  62.  2  Lord  Raym.  1028.  ;  and  in 
I  Salk.  243.'  5.  C.  it  is  faid  to  have  been  denied  by  the  whole 
court. 

(B)  Of  the  Eftate  of  the  Wife* 

yf    Agreed  to  give  a  cottage  to  his  grandfon  on  his  marriage,  Rex  v.  in_ 
-^*    but  no  conveyance  was  execiited  ;  the  grandfon   entered,  habiuntsof 
fitted  it  up  at  his  own  expence,  and  lived  in  it  feveral  years  :   then  rinRilt^^' 
the  grandfather  died  inteftate,  leaving  an  only  child  (the  mother  excjinVcp. 
of  the  grandfon),  who  never  entered  on  the  cottage,  or  received  '^79* 
or  demanded  any  rent  for  it :  the  mother  died  leaving  a  hufband 
and  an  only  fon  (the  above-named  grandfon) :  the  hufband  is  not 
entitled  to  be  tenant  by  the  curtefy  ;  for  the  wife  never  reduced 
the  eftate  into  poffeflion,  fhe  never  had  a  feifin  in  fa£l. 

A  woman,  tenant  in  tail,  by  leafe  and  releafe  previous  to  her  Doe  v. 
marriage,  conveyed  to  truftees  to  the  ufe  of  hetfelf  till  the  mar-  Rivers, 
riage,  then  to  the  hufband  for  life,  then  to  herfclf  for  life,  then  ^y,"™^*** 
to  the  firft  and  other  fons  of  the  marriage,  k^c.  The  marriage 
took  effe£l ;  the  feme  died  in  the  lifetime  of  her  hufband,  leaving 
iffue.  The  hufband  cannot  take  as  tenant  by  the  curtefy,  for  there 
was  never  any  one  moment  during  the  coverture  when  the  wife 
was  feifed  of  an  eftate-tail  in  pofTeflion. 


Cufloms. 


/CUSTOMS   muft  in  their  nature  be  confined  to  individuals,  Sherfomr. 
^^  and  what  is  common  to  all  mankind  can  never  be  claimed  as  Boftock, 
a  cuftom.  Hence,  a  cuftom  for  all  executors  to  be  fued  by  a£lion  p|[^P  5'* 
of  debt  in  the  Mayor's  Court  in  London,  was  holden  to  be  bad.  Kawiing* 
So,  of  a  cuftom  for  all  perfons  for  the  time  being,  being  in  a  par-  *  h.  bj. 
ticiilar  parifb,  to  play  at  all  kinds  of  lawful  games,  fports,  and  ^^^' 
paftimes,  in  the  clofe  of  y^.  at  all  feafonable  times  of  the  year, 
at  their  free  will  and  pleafure.     Secus,  of  fuch  a  cuftom  for  all 
the  inhabitants  of  the  parilh. 


277. 


Wilklns 
Wingate, 
6Terro  Rfp. 
6z. 
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tr.    "pvEBT  will  He  for  ufe  and  occupation  generally  without  fcttli>g 
»      ^  forth  the  partkulars  of  the  demife. 


SDeftent 


Where  a  Perfon  {hall  be  faid  to  take  by  Defcent 
and  not  by  Purchafe. 


Smith  ▼. 

Triggs, 

1  Str.  487 

S  Mod.  23.   S.  C. 


T  F  a  copyholder  furfender  to  the  ufe  of  his  will,  and  devife  to  his 
■■■  heir  in  fee,  the  heir  (hall  be  in  by  defcent. 


Martin  v.  If  a  perfon  felfed  in  tail  ne  parte  maierna  fuffer  a  recovery,  the 
^'vrlf '66  ^^^  gained  by  the  recovery  {hall  defcend  to  his  maternal  heirs,  as 
4  Br.  p.  c,    ^^  eftate-fail  would  have  done. 

4.86.  S.  C.  and  Watk.  on  Dcfc.  e.  j.  pag.  787.  &c. 

Roe  V.  So,  as  to  copyholds. 

Baidwere,  5  Term  Rep.  IC4. 

Benfon  v.  A  copyholder  feifed  In  fee  by  defcent  ex  parte  materna  furreir- 

^'°»L*  J        dered  to  the  ufe  of  a  perfon  In  fee  by  way  of  mortgage :  the 

12  Mod.  49.  ,  r       r    •        ,  1  '  '  c^  x 

Doe  T.         mortgage  became  forfeited:  the  mortgage-money  was  afterwards 
Morgan,       paid,  and  the  mortgagor  re-furrendered  the  eftate  to  the  mortgagor 
101"     *^'  ^"'^  ^^^  heirs.   The  mortgagee  upon  fuch  re-furrender  took  a  nevjr 
eftate,  and  the  heir  on  the  part  of  the  father  muft  inherit. 


2DDtoer. 


Hierton 
.IldcrCon 
1  H.  Bl. 
H5» 


»•  A  MARRIAGE  celebrated  In  Scotland  (but  not  between  per- 
*  "^  fons  who  go  there  merely  to  evade  the  laws  of  England) 
will  entitle  the  woman  to  dower  in  England.  As  the  lawfulnefs 
of  fuch  a  marriage  may  be  tried  here  by  a  jury  ;  therefore  a  re- 
plication of  "  ne  unques  accoupW  in  a  writ  of  dower  alleging  a 
marriage  in  Scotiandj  may  conclude  to  the  country. 

It 
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It  is  laid  down  in  the  preceding  part  of  this  work  under  this  Vol.  li.  370. 
title,  and  alfo  under  the  title  "Marriage  and  Divorce,"  that  a  Vol.iv.5s5* 
divorce  propter  adidterium  does  not  bar  the  wife  of  dower.     But 
this  doctrine  feems  fcarcely  maintainable.     Rolli%  report  of  the  Ro.  Abr. 
cafe  of  PoiOell  v.  Weeks^  the  principal  cafe  referred  to  in  fupport  ^^°* 
of  it,  differs  from  that  of  the  other  reporters ;  for  he  exprefsly 
fays,  it  was  adjudged,  that  a  divorce  for  adultery  is  a  bar  of 
dower.     If  the  going  away  with  an  adulterer  deprives  a  woman 
of  her  dower,  of  which  there  can  be  no  doubt  {a),  it  fhould  ap-  C«)  Co.  lit. 
pear  rather  extraordinary  to  affert,  that  a  divorce  for  that  caufe  ^* '•    j, 
(hould  not  have  the  fame  effect,  that  is,  that  a  woman  convicted  604.. 
of  a  crime  (hould  not  incur  that  punifhment  which  (he  would 
otherwife  be  expofed  to.  But  the  truth  feems  to  be,  that  a  divorce 
propter  ndulteriiim  does  not  diffolve  the  marriage-,  and  therefore  does 
not  of  itfelf  occafion  a  forfeiture  of  dower  :  but  the  lofs  of  dower 
is  not  the  confequence  of  the  divorce,  but  of  the  crime  :  though 
there  were  no  divorce,  yet  if  the  adultery  of  the  woman  were 
manifefl  (he  would  lofe  her  dower.     In  order  therefore   to  fhew 
that  a  woman  has  no  title  to  dower  by  reafon  of  adultery,  it  is 
not  neceflary  to  produce  a  fentence  of   divorce  for  that  caufe. 
This  feems  to  be  a  folution  of  the  difficulty. 

If  the  right  to  dower  is  controverted,  it  muft  be  made  out  at  Mundy  v, 
law  :  but,  if  not  controverted,  the  court  of  Chancery  has  a  con-  Mundy, 
current  jurifdiclion  :  therefore,  where  to  a  bill  for  dower  and  ar-  uj"""'""* 
rears  fmce  the  death  of  the  hufband,  the  defendant  demurred,  4  Br.  ch. 
and  by  anfwcr  admitted  the  right,  and  ftated  an  offer  to  affign  the  ?■*?•  ^94-» 
dower,  and  an  offer  of  the  arrears  fince  the  claim,  the  court  over- 
ruled the  demurrer.     For,  whether  a  widow  is  entitled  to  the 
arrears  of  dower  from  the  death  of  her  hufband,  or  only  from  her 
claim,  cannot  be  determined  on  a  writ  of  dower.     To  a  writ  of 
dower  only  legal  bars  can  be  oppofed,  which  has  had  the  effe£l  of 
almoft  putting  an  end  to  them  ;  and  the  idea  that  there  muft  in  (^)  a  Vern. 
equity  be  a  legal  bar  feems  to  have  prevailed  till  the  cafe  of  Law-  \  |*  q^ 
rence\.  Laiurence  {b)  determined  by  Lord  Somers  in  King  WiliiatrCi  Abr.  aiS» 
time. 


ejectments 

(A)  Of  ferving  the  Declaratioa. 

A  Declaration  in  ejectment  may  be  fcrved  on  the  wife,  either  Doe  v.  Bay- 
**■  on  the  premifes,  or  at  the  hufband's  houfe  off  the  pre-  'l^s,6Term 
mifes.  ^^"  ^  ^* 

(B)  Of  adding  proper  Parties, 

"K/TO  perfon  can  be  admitted  to  defend  in  ejeftment  without  con-  Doe  v.  Roe, 
•'•^    feffmg  leafe,  entry,  and  otijier.  In  the  cafe  of  tenants  in  com-  ^^^^'  ^^' 
mon,  where  no  aHtial  oufter  is  admitted,  they  may  confefs  it  under 
a  fpecial  order  of  the  court,  that  it  Ihali  be  without  prejudice. 
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aBjeftmcnt 


Vtnn  r. 

Sybourn, 
7  Term 
Rep  2. 
Goodcitle  v. 
Jones, 
U  47. 


Thrnftout 
▼  ,  Holdfart, 
CTermRep. 

Keener. 
-Angel, 
6Terni  Rep. 
740. 

Goodright 
V.  Rich, 
Tr.37G   3. 
B.  R. 


Hardcnflic 
V.  Shafts, 
Anfir.  184. 


JSf.  iiiJ. 


(C)  Of  the  Right  of  Entry  in  the  Leflbr  of  the  Plaintiff* 

IN  all  cafes  where  truflees  ought  to  convey  to  the  beneficial 
owner  of  the  eftate,  a  jury  may  prefume  a  term  furrendered 
to  him.  But,  if  fuch  a  furrender  be  not  prefumed  by  the  jury, 
and  it  appear  to  the  court  on  the  face  of  a  fpecial  verdict  that  the 
term,  though  fatisfied,  is  ftill  outftanding  in  a  truftee,  fuch  an 
eftate  in  the  truftee  muft  prevail  at  law. 

(D)  Of  bringing  a  new  or  fecond  Ejedment. 

tF  the  defendant  in  a  former  eje£lment,  who  was  then  evicted, 
■■■  bring  another  ejectment  for  the  fame  premifes,  the  court  will 
ftay  the  proceedings  until  he  pay  the  cofts  of  the  former  caufe. 

So,  the  court  will  ftay  the  proceedings  in  a  fecond  eje£tmenC 
until  the  cofts  of  a  nonfuit  in  a  former  eje£lment  be  paid,  if  it 
be  brought  on  the  fame  title,  though  it  be  for  different  lands  in  a 
different  county,  and  all  the  defendants  be  not  the  fame. 

The  plaintiff  muft  prove  the  defendant  or  defendants  in  pof- 
feflion. 

(E)  Where  a  Court  of  Equity  will    interpofe  by 
Injundion. 


s 

ave 


TT^HERE  in  an  eje£lment  the  principal  fubje£l  in  difpute  i 
^^  the  locality  of  the  lands  of  both  the  parties,  which  hav 
been  long  holden  together  in  the  occupation  of  one  perfon,  a 
court  of  equity  will  not  allow  the  leflbr  of  the  plaintiff'  to  take 
out  his  execution,  fo  as  to  choofe  his  own  part  of  the  lands. 

Where  lands  are  confufed,  and  the  plaintiff  at  law  recovers  on 
an  inftrument  which  ftates  the  whole  to  be  twenty-five  acres,  of 
which  eighteen  belonged  to  him,  and  in  fa(^  it  appears  that  the 
whole  are  only  twenty-one  acres,  he  (hall  not  be  allowed  to  take 
out  execution  for  eighteen,  but  muft  abate  proportionably. 


election. 


(A)  Where  a  Party  fliall  be  put  to  his  Election,  or  not. 

iVez.  Jan.  »-|-HE  do£lrine  of  eleflion,  as  far  as  It  may  be  confidered  under 
370.696-7.  1  ^i^jg  j^ead^  js  grounded  upon  this  broad  prir#:iple,  that  no 
,4.  '  ^'  man  fhall  claim  in  repugnant  rights ;  a  principle  of  more  frequent 
Anbi.  390.  application  perhaps  in  courts  of  equity,  but  yet  equally  recog- 

=  :   nized 
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cized  in  courts  of  law.  A  court  of  law  will  not  allow  a  tenant  3  Br.  Ch. 
to  fet  up  a  title  againfl:  his  landlord :  it  will  not  allow  a  man  to  R«P«  ^^7' 
allirm  an  a£l  as  to  one  part,  and  difafErm  it  as  to  other  part ;  to 
treat  the  fame  a£l  as  lawful,  and  as  injurious.  If  a  man,  either 
in  a  court  of  law  or  equity,  claims  under  a  deed,  he  muft  claim 
under  the  ivho/e  deed  ;  it  (hall  not  be  permitted  to  him  to  take  one 
claufe  and  rejedl  the  reft  j  he  muft  confirm  the  v/hole,  or  abandon 
the  whole.  The  principle  indeed  is  univerfal :  it  prevails  in  the 
laws  of  all  countries  ;  is  applicable  to  all  interefts,  to  the  in- 
terefts  of  married  women,  of  infants ;  to  interefts  immediate, 
remote,  contingent,  of  value  and  of  no  value-  He  who  would 
take  the  benefit,  fhall  not  difpute  the  title.  If  a  teftator  devifes 
an  eftate  the  property  of  Titius,  and  by  another  claufe  of  his  will 
gives  Titius  a  legacy,  Titius  fliall  not  hold  the  eftate,  and  claim 
the  legacy.  He  fliall  not  take  the  benefit  under  the  will,  unlefs 
he  fuffers  the  whole  inftrument  to  take  efFe£l.  It  is  immaterial 
whether  the  teftator  thought  he  had  a  right  to  difpofe  of  the 
eftate  of  Titiusy  or  whether  he  meant  by  an  arbitrary  exertion  of 
power  to  exceed  the  extent  of  his  authority, — if  Titius  will  avail 
himfelf  of  the  teftator's  bounty,  he  fliall  not  difappoint  his  will. 
If  indeed  an  infant  affe£l  to  devife  real  eftate  by  a  will  not  duly 
executed,  here,  admitting  the  infant  to  be  of  an  age  to  make  a 
will  of  perfonalty,  a  legatee  under  that  will  may  take  his  legacy, 
and  at  the  fame  time  fucceed  to  the  real  eftate :  for  a  will  may  be 
confidered  as  two  diftinift  inftruments,  as  it  purports  to  dilpofe  of 
real  or  of  perfonal  property ;  and  in  this  cafe,  the  will  quoad  the 
real  eftate  cannot  be  read  ;  the  court  cannot  look  into  it;  it  is  a  mere 
nullity  ;  there  is  a  want  of  capacity  both  in  the  inftrument  and 
in  the  teftator.  But  perhaps  even  in  this  cafe,  moft  undoubtedly, 
if  the  incapacity  were  only  in  the  inftrument,  as,  if  a  perfon  com-» 
petent  to  devife  real  eftate  were  to  devife  it  by  an  inftrument  not 
duly  attefted,  if  in  fuch  cafe  the  teftator  were  to  annex  to  a  per- 
fonal legacy  a  condition  that  the  legatee  ftiould  permit  Titius  to 
enjoy  the  real  eftate  devifed  to  him,  here,  the  perfonal  legatee 
fhould  not  have  his  legacy,  unlefs  he  renounced  his  claim  to  the 
real  eftate  in  favour  of  Titius.  For  the  court  can  read  the  will  as 
to  the  perfonal  eftate,  the  inftrument  as  to  that  being  valid  :  but, 
if  they  can  read  the  will,  they  muft  read  the  avho/e  claufe  re-» 
lating  to  the  perfonal  legacy,  let  that  claufe  be  conne£led  with 
what  it  may  :  and  upon  reading  the  ivho/e  claufe,  it  appears  that  the 
legacy  is  given  only  conditionally  :  if  therefore  the  legatee  would 
take  his  legacy,  he  muft  take  it  on  the  terms  upon  which  it  is 
given  :  if  he  would  abide  by  the  will,  he  muft  abide  by  it  in 
loto;  if,  therefore,  he  would  have  his  legacy,  he  muft  give  up 
the  real  eftate.  Wherever  then  it  is  apparent,  that  the  claim  of  a 
legatee  in  another  right,  if  purfued,  v/ill  fruftrate  or  obftru£t  any 
of  the  difpofitions  of  the  will,  he  muft  either  forbear  to  infift  on 
that  claim,  and  thereby  difturb  thofe  difpofitions,  or  he  muH 
wholly  renounce  benefit  under  the  will. 

Queftions  of  cle<ftion  often  arife  in  cafes  of  dower,  where  a 
aojs-refs  daimg  alfg  a  benefit  under  her  hufband  s  will.    The 
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rights,  however,  under  which  the  dowrefs  claims  in  this  cafe  arc 
not  of  themfelves  abvioufly  inconfiftent :  a  particular  intent  in  the 
teftator,  therefore,  that  his  wife  fhould  not  have  both  muft  be 
made  out,  either  from  the  words  ufed  by  the  teftator  in  his  will, 
or  the  flriking  inconfiftency  of  her  claims  with  the  difpofitions  of 
it,  before  (he  can  be  put  to  her  eIe£lion  :  fuch  intent,  it  feems, 
cannot  be  inferred  from  a  teftator's  making  a  general  difpofitioa 
of  all  his  property,  becaufe  the  eftate  is  not  his  to  give  exempt 
from  the  claim  of  dower,  the  tenancy  in  dower  being  an  eftate 
in  the  land  different  from  that  of  the  huftjand,  and  equally  firm. 
The  putting  a  devifee  under  a  will  to  his  eledlion  is  faid  to  be 
a  ftrong  operation  of  a  court  of  equity  :  the  calling  upon  him  to 
cle£t  is  an  argument  addrefled  to  his  confcience  in  favour  of  a 
devifee  whom  he  would  otherwife  difappoint :  it  is  evident  there- 
fore that  the  obligation  to  eledl  can  only  be  enforced  at  the  in- 
ftance  of  a  perfon  claiming  a  fpecifick  intereft  under  tlie  fame 
will.  Neither  can  it  be  enforced  without  a  clear  knowledge  of 
the  extent  and  amount  of  each  of  the  funds  between  which  the 
party  is  to  ele£l ;  for  the  will  cannot  be  fairly  determined  where 
the  obje(Sls  it  is  to  embrace  or  rejedl  are  not  diftindtly  propofed 
to  it. 


If  an  anceftor  by  articles  made  previous  to  his  marriage  agrees 
to  fettle  lands  to  the  ufe  of  himfelf  and  wife,  with  remainder 
to  the  iflue  of  the  marriage  in  the  ufual  manner  ;  and  afterwards 
makes  a  deed  not  purfuant  to  the  articles;- and  on  the  marriage  of 
a  fon  of  that  marriage  fettles  other  lands  in  the  ufual  manner, 
and  levies  a  fine  of  the  firft  mentioned  lands  to  the  ufe  of  him- 
felf in  fee,  and  devifes  them  for  the  benefit  of  his  grandfon  ;  the 
grandfon,  being  entitled  under  the  articles,  (liall  be  put  to  his 
eleftion,  whether  he  will  take  under  the  will  or  the  articles. 

So,  where  a  teftator  having  feveral  copyholds,  part  of  which 
he  had  furrendered  to  the  ufe  of  his  will,  and  part  were  not  fur- 
rendered,  devifed  to  his  heir,  and  the  heirs  of  his  body,  and 
ftated  in  his  will,  that  as  to  fome  part  of  his  copyholds,  he  was 
not  enabled  to  devife  them,  becaufe  they  were  not  furrendered, 
and  that  therefore  fuch  part  would  defcend  to  his  heir,  and  in 
confequence  thereof  he  diredled  his  heir  to  furrender  to  the  trufts 
he  had  created,  and  on  his  refufal  fo  to  do,  ordered,  that  the 
eftate  limited  to  him  and  the  heirs  of  his  body  ftiould  ceafe,  and 
the  remainders  take  effedl  in  pofleflion  ;  the  heir  was  decreed  to 
furrender  the  premifes. 

So,  where  a  teftatrix,  being  feifed  of  freehold  eftates,  and  alfo 
having  feme  copyhold  lands,  which  lay  difperfed,  and  having  fur* 
rendered  her  copyhold  lands  to  the  ufe  of  her  will,  devifed  all 
her  real  eftates  as  well  freehold  as  copyhold,  and  gave  y.  S.  who 
was  one  of  her  co-heirs  at  law,  1000/.;  and  after  the  making  of 
her  will  exchanged  thofe  copyhold  lands  for  others,  which  were 
furrendered  to  her,  but  not  afterwards  furrendered  by  her  to  the 
life  of  her  will  j  Js  S.  was  put  to  her  ele^ioij  j  and  on  her  having 
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defied  to  take  the  looo/.  the  court  decreed,  that  (he  and  the 
other  co-heirs  fhould  furrender  the  copyholds  to  the  ufes  of  the 
•will. 

So,  where  a  teftator  devifed  all  the  refidue  of  his  eftates,  as  Rumbold  t. 
well  copyhold  as  freehold,  (the   copyhold  being  ftated  in    the  R^^^"^.'"^' 
will  to  have  been  furrendered  to  the  ufe  of  the  will,  but  in  truth  65, 
never  being  fo  furrendered,)   upon  feveral  trufts  in  favour  of  his 
wife  and  children  ;  and  the  only  truft  for  his  eldeft  fon  and  heir 
was  an  annuity  for  life  ;  it  was  holden  to  be  a  miftaken  defcrip- 
tion,  the  copyhold  being    clearly  intended  to  pafs,  and  the  heir 
was  decreed  to  ele£t.    Indeed  the  heir  would  be  equally  bound,  if  Wiifon  v. 
it  were  not  apparent  that  the  teftator  intended  the  copyholds  to  j|^°"nf> 
pafs,  fince  no  one  can  claim  under  a  virill  and  contravene  it.  '  9  < 

Where  a  teftator  appointed  to  grandchildren  under  a   power  to  Whiftler », 

appoint  to  children  a  fund  that  was  to  go  in  default  of  appoint-  ^^^^"! 

11  11-11  1  •  1    .  ^^,     •      *  V?z,  lun. 

ment  equally  among  the  children  j  the  appointment  being  bad ;  367. 

the  children  having  legacies  under  the  will,  were  put  to  their 

ele£tion. 

Where  a  teftator  devifed  to  truftees  to  the  ufe  of  his  daughter  Macnamara 
for  life,  with  remainders  over ;  and  diredled  that  the  annuitants  ^*J°"ch 
under  his  will  fhould  take  in  fatisfa£lion  of  all  claims  upon  him  ;  Rcb/aSo* 
and   the  daughter  was  entitled  under  a  marriage-fettlement  to 
1000/.;  it  was  decreed,  that  the  daughter  could  not  take  the  be- 
nefits given  to  her  under  the  will,  but  upon  the  terms  of  extin-^ 
guiftiing  her  claim  under  the  fettlement.     She  muft  eledl:  to  take 
under  the  will,  or  againft  the  will. 

A  wife  was  entitled  to  an  eftate  under  a  marriage-fettlement:  Newman  t. 
the  hufband  by  will  gave  her  an  intereft  in  another  eftate,  and  all  ^b*'"^!'* 
his  perfonalty,  in  lieu  of  her  claim ;  but  the  will  was  not  executed  Rep.  xsel 
fo  as  to  pafs  real  eftate.     She  muft  eledi  between  the  perfonal 
«ttate  and  her  claims  under  the  fettlement. 

Where  one  devifes  what  is  not  his  own,  giving  the  owner  an  Lewis  v. 
equivalent ;  if  the  owner  would  defeat  the  devife,  he  muft  give  KJ"i> 
up  the  equivalent.  *  ^'''  ^^' 

z  Vez.  Jan.  372.  S.  P.  4  Br.  Ch.  Rep.  24,  S,  P.  U.  3?.  S.  P.  *  Vejj.  618,  S.  P. 

V/here  a  teftator  gives  his  widow  an  annuity  (charged  upon  an  Wake  v. 
eftate  of  which  ftie  would  be  dowable),  fhe  muft  ele£l  between  ^'^  pt, 
the  annuity  and  her  dower.  Rep?  2  r 5. 

Where  a  freeman  of  London  makes  a  will  difpofing  of  more  Pugh  v. 
than  the  teftamentary  part  of  his  eftate,  a  wife  or  child  of  fuch  Smiik, 
freeman  muft  elefit  to  take  by  the  cuftom,  or  by  the  will,  and  can-  catl^Car^* 
not  claim  part  by  one,  and  part  from  under  the  other.     It  is  /</.  278. 
.otherwifc,  indeed,  where  the  will  affefts  the  teftamentary  part  only.  Morris  v. 
And  where  in  fuch  cafe  a  child  elefts  to  take  by  the  will,  her  j  AtkrioA. 
ihare  does  not  accrue  to  the  orphanage  ps^rt,  but  to  the  teftator's  2  Atk.  627. 
eftate,  and  muft  go  according  to  the  will:  for  the  elefting  to  take  f'^ederkkv. 
by  the  will  is  only  a  fubmifljon  that  that  part  ftiall  go  according  2*^?,  v^ms. 
Co  the  difpofition  of  the  father.  722.  Cowper  v.  Scott,  3  ?.  Wms.  123. 

A  woman  being  entitled   to  a  real  eftate  under  her  marriage-  Newman  v. 
fisiilemcnt,  her  hufband  by  his  w^ill  devifed  another  real  eftate  to  ,  ^^^^\ 

4  h^Vf  Rep.  m. 
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hfTy  and  gave  her  alfo  the  refidue  of  all  his  perfonal  propert}', 
both  exprefsly  in  bar  of  all  her  other  claims.  The  will  was  not 
duly  attefted  to  pafs  the  real  eftate.  The  widow  muft  elecl  be- 
tween the  perfonal  eftate  alone,  and  her  claims  under  the  fettle- 
ment.  The  words  extend  to  all  her  claims  :  general  words  can- 
not be  confined  to  particular  devifes. 
lead  V.  A  teftator  devifed  all  his  real  and  copyhold  eftates   fituate  in 

*-'°P»  R.y  T.y  £.,    and    JV..,    (which   copyholds   he    had    furrendered 

9^to./LQi.  to  the  ufe  of  his  will,)  and  all  other  his  freehold  and  copyhold 
eftates  to  his  wife  for  life,  with  remainders  over.  In  7.  he  had 
no  eftate  but  a  moiety  of  a  copyhold  eftate  in  right  of  his  wife, 
which  he  had  not  furrendered  to  the  ufe  of  his  will.  It  was  not 
the  teftator's  intention  to  devife  this  moiety,  for  he  defcribes  what 
he  meant  to  devife  by  the  words  which  he  had  furrendered.  The 
widow  therefore  ftiall  not  be  put  to  her  eleQion. 
Koysr.  If  a  teftator,  difpofing  of  his  eftate  among  his  children,  devifes 

Mordaunt,  ^^  Qj^g.  fee-fimplc  lands,  to  another  lands  entailed,  it  is  upon  an 
^  "whe- *  iniplied  condition  that  each  party  acquit  and  releafe  the  other; 
ther  the  rule  and  fuch  devifees  ought  to  acquiefce  in  the  will,  or  renounce  all 
cftabiiilied     benefit  thereby. 

by  this  cafe  ■' 

will  apply  where  the  devife  is  not  fpecilick,  but  in  general  words,  and  whether  fuch  a  condition  can  be 
coupled  with  a  partial  inteieft,  where  there  aie  (ubfeijuent  limitations.  See  Forrefter  v.  Cotton, 
Arabl.  390.  and  Puheneyv.  LordDailington,  2  Vez.jun.  552. 

Hearl  v.  A  feme  covert   and  an   infant,  who  had  by  her  father's  will  a 

Gieenbank,  power  to  difpofe  of  real  and  perfonal  eftate,  being  above  1 7, 
aV«.*2ql  bequeathed  the  perfonal  eftate  to  her  daughter,  and  devifed 
the  real  eftate  to  two  collateral  relations,  and  died  under  age. 
The  will  is  good  as  to  the  perfonal  eftate,  but  void  as  to  the 
real  by  reafon  of  the  teftatrix's  infancy,  and  the  daughter  is  not 
bound  to  elefl; ;  for  here  is  no  inftrument  executed  fufficient  to 
pafs  land  1  and  no  cafes  have  determined  that  there  fliall  be  fuch 
election  but  where  there  is  a  will  concerning  the  land.  There  is 
no  ground  for  the  court  to  imply  a  condition  to  abide  by  a  will 
of  land,  where  there  is  none.  It  would  be  dangerous  to  break  in 
upon  the  ftatute  of  frauds  to  make  an  eftate  pafs  by  an  inftrument 
not  fufficient  to  pafs  it,  and  not  by  the  words  of  the  teftator,  but 
by  a  condition  implied  by  conftruclion  of  the  court. 
aVcz.  15.  But,  if  there  is  no  devife  of  a  real  eftate,  but  a  perfonal  legacy- 
is  given  upon  exprefs  condition,  that  the  legatee  (hall  not  enjoy 
it,  unlefs  within  a  certain  time  he  conveys  a  real  eftate,  whether 
coming  from  the  teftator  or  not,  he  fhall  not  enjoy  it,  but  oa- 
thofe  terms  ;  the  lands  not  pafhng  by  force  of  the  will,  but  from 
the  operation  of  the  claufe.  The  legatee  has  it  in  his  power, 
whether  he  will  part  with  the  lands  or  not ;  if  not,  he  forfeits 
the  condition  ;  for  any  lawful  condition  may  be  annexed. 
Hid,  So,  if  in  the  fame  inftrument  there  is  a  devife  both  of  real  and 

perfonal  eftate,  and  the  will  is  only  executed  fo  as  to  pafs  the 
latter,  not  the  real  eftate;  but  a  condition  is  annexed,  that  the 
perfonal  legatee  fhall  permit  the  perfons  to  whom  the  land  is 
given  to  hold  to  them  and  their  heirs  j  the  condition  annexed  will 

take 
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take  place,  though  the  dcvife  be  void  as  to  the  lands ;  for  the  le- 
gatee cannot  take  it  in  contradi«Slion  to  the  teftator's  words. 

A  teftatrix   in   purfuance,  as  (he   recited,  of  a  power  for  that  Call  v. 

purpofe,  when  in  fa£t  (he  had  no  fuch  power,  devifed  a  copyhold  Showeil, 

eftate  to  a  perfon  for  life,  who  was  entitled  after  her  death  to  the  f'woodd^f 

fame  in  fee,  and  appointed   him  executor,   whereby  he  became  Append. 

entitled  to   the  refidue    of  the  perfonal  eltate.     The  devifee  was  ^"^  ^^'* 

admitted  to  the  copyhold   after  the  teflatrix's  death   under  her  !''.'*  S"'";^'', 

r  y  ^  **•     **^*    ig  impeach  q 

will   and  that  of  her  hulband,  under  whofe  will  (he  claimed  the  by  the  viaf- 
power  whereby   (he    made  the   above  difpofition.     The   devifee  '^'■°*'^e 
died  without  iifiie  about  fix  years  after  the   tedatrix,  having  de-  ^  veV-^iun 
vifed    away    this   copyhold.      Thirty  years  after    the    teftatrix's  371.     The 
death  one  of  the  perlbns  to  whom  the  eitate  was  limited   in  re-  P^''''*^;  he 
mainder  after  the   devifee  for  life,  filed  a  bill  for  an  account   of  ina^riyoneof 
rents  and  profits,  and  a  furrender  of  the  copyhold,   infilling  that  the  cafes  of 
this  was  a  cafe  of  eleflion,  and  that  the   devifee  had  made  his  ^'^^''" '^ke 
election  by  proving  the  will,  and  being  admitted  to  the  copyhold  wiii.^ 
under  it.     But  Lord  ^pjley  held  this  not  to  be  a  cafe  of  election,  i^]  So, 
as  well  becaufe  the  teftatrix  had  no  devifable  intereft  whatever  (^),  ^^j^^  "* 
and  therefore  the  parties  did  not  take  under  the  vvill,  as  becaufe  i  vez!  jun. 
from  the  length  of  time  it  was  impoffible  to  afcertain  the  amount  33S» 
of  the  perfonal  eftate  ;  and  no  perfon  can  be  put  to  ele£l  with* 
out  a  clear  knowledge  of  both  funds  ((^). 

Where   a   father  recited  by  his  will  that  he,  as  executor   of  Jenkins  r. 
y.  S.y  was  obliged   to   pay  his   foa  feveral  funis  particularlv,  and  J^"*^'"^* 
feveral  payments  having  been  made  (fome  of  which  were  allow-  j  Vez.  61-^' 
able,    others   not)  he   liquidated   the   debt  to  a  fum  certain,  and 
gave  the  fon  feveral  legacies  j  on  a  bill  by  the  fon  it  was  decreed 
at  the  Rolls,  that  he   was  entitled  both    to  the  legacy  for  which 
his  father  was  debtor  to  him,  and  alfo  to  the  legacies  under  the 
will.     But  Lord   Talbot  varied   thrit  decree,   faying,  the  plaintiff 
muft   make   his   ele^lion,  muft   fubmit  to   the  adjuftment  of  his 
debt,  otherwife  the  perfons  prejudiced  by  his  refoiting  to  his  debt 
muft:  have  the  benefit  given  to  him  under  the  will. 

But,  where  a  teftator  gave  an  annuity  to  J.  S.  of  ^oL  per  a?in.  Clark  v. 
charged   on   his    real   and    perfonal  eftate,   and  then    went  on,  ^"i'c, 
"  Whereas  I  am  indebted  to  her  in  the  fum  of  500/.  (he  havinp  *    "'    ''"' 
*'  my   obligation    for  680/.   2  s.  ^d.     Memorandum,   paid  her 
*'   100/.    to  let  ^.  B.  have,  and  at  divers  times  having  paid  her 
**  80/.,  I  make  the  balance  I  am  indebted  to  her  in  the  full  fum 
**  of  500  /.     I  ordain  this  to  be  paid  out  of  my  real  and  perfonal 
*'  eftate  ;"    on  a  bill  by  the  annuitant  to  be  paid  her  whole  debt, 
the  teftator  having  mifcalculated  it,  and  alfo  to  have  her  annuity 
under  the  will ;  it  was  decreed,  that  (he  was  entitled  to  both,  the 
bounty  being  unconnedled  with  the  debt,  and  the   teftator  not 
afFefting  to  ftate  the   debt  accurately,   or  to  make  a  compofition 
with  her,  but  manifeftly  intending  to  pay  the  whole. 

A.  tenant  in  tail  with  power  to  leafe,  remainder  to  B.  wife  of  Lady  Carai: 
C.  in  tail,  conceiving  himfclf  to  have  obtained  the  fee  under  a  "'  ^"'^"^V^y' 
void  execution  of  a  power,  made  leafes  exceeding  his  power,  re-  54^.     ' 
citing,  that  he  was  feifed  of  the  freehold  and  inheritance,  and 
Vofc.VII.  Gg  cove. 
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covenanting  for  quiet  enjoyment  again  ft   any  n^  or  default  of 
himftlf  CI'  thofe  claiming  under  him.     ^.  devifed  the  eftates  and 
others  to  B.  for  Ufe,  remainder  to  truftees  to  preferve  contingent 
remainders,  remainder  to  her  firft  and  other  fons  in  tail  male,  re- 
mainder to  her  daughter  and  her  firft  and  other  ions,  remainder 
to  D.  and  his  firft  and  other  fons  fucceflively  in  the  fame   man- 
ner;  and  gave  to  B.  and  C.  ochcr  hcnefits  by  his  will,  and   the 
refidue    to   D.   who  filed   a   bill   to    have    the    will   ellabliOied. 
B.  c\c3.cd  to  take  her  eftate-tail  in  oppofition  to  the  will,  which 
,       the  Mailer  reported  to  be  for  her  benefit.     After  her  death  C, 
who  had  taken  under  the  will,  claimed  as  tenant  by  the  curtcfy, 
and   brought  ejectments  againft  the  lefices,  fome  of  whom  had 
expended  connderable  fumson  their  tenements.     It  was  decreed, 
that   neither  the  lefiees  nor  D.  were  entitled  to  ftop  the  eje6l- 
inents,  or  to  put  C.  to  his  eledion. 
Friftow  V.         The  doflrine  of  ele6lion  cannot  apply,  where  there  is  no  other 
Warde,         fubje^l  but  that  to  be  appointed.  It  never  can  be  applied,  but  where, 
"o.  '  if  an  ele£lk)n  is  made  contrary  to  the  will,  the  intcreft  that  v/ould 

pafs  by  the  will  can  be  laid  hold  of  to  compenfate  for  what  is  taken 
away  ;  therefore  in  all  cafes  there  muft  be  feme  free  difpniuble 
property  given  to  the  perfon,  which  can  be  made  a  compenlation 
for  what  the  teftator  takes  away.     It  cannot  apply  where  no  part 
of  the  teftator's  property  is  comprifed  in  the  will,  but  that  which 
he  has  pewer  to  difpofe  of. 
Frrfyth  V.         jf.  S.  entered  into  a  bond  previous  to  his  marriage,  by  which 
Gram,         ]^e  bound  himfelf  to  leave  2000/.   to  his  wife  and  children,  but 
l.fp^  2-^       if  no  children,  then  the  whole  to  his  wife.     There  was  no  iiTue 
of  the  marriage,  and  J.  S.  by  his  will  gave  his  wife  a  life-eftate 
in  his  whole  property.     Lord  Thinlotue  held,  fhe  was  entitled 
both  to  the  fum  fecured  by  the  bond,  and  the  life-eftate  under 
the  will. 
Freke  v.  By  fettlement  in  171 2,  a  houfe  called  B.,  part  of  the  manor 

Lord  Dar-      ^f  j^ ^  ^,35  fettled  upon  the  fettlor's  nepliew  for  life,  remainder 
^'^Br^ch.      ^o  ^^^  ^'^^  ^"'^   other  fons  in  tail,  with  divers  remainders  over. 
Rep.  274.     By  indenture  in  1722  the  brother  of  the  fettlor  fettled  the  re- 
mainder of  the  manor  upon  his  fon  (nephew  of  the  firft  fettlor) 
for  life,  remainder  to  IV.  his  firft  fon  for  life,  remainder  to  W.'s 
firft  and  other  fons  in  tail  male :  and  a  term  was  created,  by  this 
deed,  to  raife  4000/.  for  tlie  daughters  of   IF..,  and  there  was  a 
provifo  in   the   deed,  that  in  cafe  IF.,  or  fuch  perfon  as   fhould 
come  into  poffeifion  of  the   manor,  (hould,  within  feven  years, 
convey  B.   to  the  fame  ufes  to  which  the  manor  was  limited,  he 
iliould  have  a  power  of  making  a  jointure  ;  but,  if  he  fliould  re- 
fufe  or  negle6l  fo  to  do,  all  the  uies  limited  of  the  manor,   fub- 
fequent  to  his  eftate  for  life,  fliould  ceafe.     'i'here  was  alio  a 
,  provifion,  by  which  IF.  was  empowered  to  make  leafcs  for  the 

benefit  of  his  daughters  or  younger  fons. — VF.  F.  the  grandfon 
took  poiTefiioa  of  B..,  and  afterv/ards  of  the  manor,  and  lived  fe- 
veral  years,  but  did  not  fettle  B.  to  the  ufcs  of  the  deed  of  1722, 
but  fufi'ered  a  recovery  of  it,  and  difpofcd  of  it  by  will  -,  neither 
did  he  execute  the  power  of  jointuring,  but  charged  the  term  with 

B  '  4000/. 
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4000/..  for  his  daughters,  and  executed  the  power  of  leafing  for 
their  benefit.  A  bill  was  filed  to  have  B.  conveyed  to  the  ufes 
of  the  deed  of  1722,  or  to  have  the  leafes  declared  void,  and  the 
execution  of  the  povi^er  bad  ;  or  for  a  compenfation  to  the  amount 
of  the  charges  on  the  manor  of  H.  But  the  Mafter  of  the  Rolls 
held,  that  this  was  not  a  cafe  of  election  ;  and  that,  as  upon 
negle£ling  to  fettle  B.  to  the  fame  ufes,  only  the  eftates  fubfequent 
to  JF.^s  eftatc  for  life  were  made  void,  and  the  powers  (though 
fubfequent  in  the  order  of  the  deed)  were  annexed  to  the  eflate 
for  life,  the  execution  thereof  ought  not  to  be  fet  afide. 

By  marriage  fettlement  looo/.   was  covenanted  to  be  laid  out  Hoare  r. 
to  the  ufe  of  thehulband  during  the  joint  lives  of  the  huiband  and  Barnes, 
wife,  remainder  to  the  wife,  in  cafe  (he  fliould  furvive  ;  and  If  the  ?  ^'''  ^^: 
hufband  fhould  furvive,  then  to  fuch  ufes  as  the  wife  fhould  ap-        *  ^ 
point ;  in  default  of  appointment,  to  fuch  perfon  as  the  fame  would 
have  gone  to  by  the  flatute  of  diilributions,  in  cafe  the  wife  had 
died  unmarfied.     The  wife  died  without  any  appointment,  leaving 
a  daughter.     The  father  devifed  a  real  eftate  to  the  daughter  in 
fee  in  performance  of  the  covenant.     This  was  holden  to  be  a  cafe 
of  election,  but  the  daughter  electing  to  take  under  the  will,  takes 
the  perfonal  eflate  alio  as  next  of  kin. 


error. 
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RITS  of  error  or  falf?  judgment  are  of  a  higher  nature  Hale's 
than  other  kinds  of  civil  fuits.     They  are  quafi  cafus  re-  ^°'''^''  ■!"' 

-  -       -     -        -   -  -  .•'..■'     -^^        -I  rifdidlion. 


fervati  to  the  king's  fpecial  cognizance.  And  therefore  by  the  c.  2^.  2c 
ftatute  of  Marlbridge,  c.  20.  iiullus  excepto  domino  rege  teneat  placi- 
tum  in  curia  tenentium fiiortiviy  quia  httjufmodi  placita  fpecialitir perti' 
uent  ad  coronam  et  dignitatem  domini  regis. 

And  hence  it  is,  that  even  in  the  greateft  courts  of  ordinary 
jurifdiclion,  the  King's  Bench  or  Common  Pleas,  thofe  courts 
cannot,  barely  by  virtue  of  their  ordinary  jurifdiclion,  without 
the  king's  writ  under  the  great  feal,  hold  plea  to  reverfe  a  judg- 
ment given  in  an  inferior  court  of  record;  no  not  fo  much  as  a 
judgment  in  a  court-baron,  or  hundred  court,  though  no  courts  of 
record.  And'thereafons  are  thefe  tv^'o  principally,  if):,  In  refpecl:  of  • 
the  king,  all  jurifdidiion  is  mediately  or  immediately  derived  from 
him  ;  and  the  courts  of  all  kinds  are  his  courts,  and  have  that  ftyle 
(unlefs  In  counties  palatine  where  the  lord  hathy/zra  regalia^  and 
yet  even  that  is  derived  from  the  crown),  and  confequently  judg- 
ments there  given  are  virtually  given  by  the  king;  and  therefore  it  Is 
not  reafonable  tohave  them  examined,  but  by  the  king's  writ  or  com- 
mlfiion  derived  from  him  fpecially.  2d,  In  refpecl  of  the  fubjecl,  who 
having  run  his  courfe  to  obtain  or  defend  his  right  in  the  ordinary  •» 

G  g  2  courts 
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courts  of  juftice,  it  is  net  reafonable  after  his  long  expeclatiotl 
andexpence  to  turn  all  about  again,  without  the  folemnity  of  the 
king's  fpecial  writ  or  commiirion. 

(A)  Of  Writs  of  Error  in  Parliament. 

Kale's  'T'HE  writ  of  error  in  the  ordinary  courts  of  juflice  xibfeveckcurfuf 

Lords'  Ju-  A  and  grantable  in  Chancery  of  courfe  j  •.mci  fo  is  the  writ  of  error 
nfdi«ion,  j^  parliament  as  to  fome  purpofes,  and  therefore  made  by  the  cur- 
fitor  i  but,  confuiering  that  the  court  of  parliament  is  an  extraordi- 
nary court,  whofe  principal  end  is  to  advife  the  king  circa  ardua  i-eg- 
fii;  that  fuch  writs  may  be  brought  there  for  delay,  and  without  any 
juft  caufe  •,  that  the  proceedings  in  parliament  mull  neceflarily  be 
dilatory  and  expenfive  in  refpecl  of  the  intervention  of  publick 
bufinefs,  and  their  frequent  adjournment,  prorogations,  and  dillo- 
lution  •,  and  that  fuits  for  error  in  parliament  are  for  the  moll  part 
upon  judgments  given  in  the  highefl;  court  of  ordinary  juftice,  the 
court  of  King's  Bench,  where  the  proceeding  is  coram  ipfo  rege^ 
and  where  the  caufes  are  difculTed  by  judges  of  great  learning  and 
experience  ;  all  thefe  reafons  confulered,  the  writ  of  error  in  parlia- 
ment ought  not  to  pafs  the  feal  without  a  petition  or  bill  to  the 
king,  and  that  bill  figned  by  him.  And  the  writ  itfelf  was  an- 
ciently, and  ftill  ought  to  be  per  regem^  or  per  nvarratitum  domlni 
regis;  and  this  appears  exprefsly  by  the  books  of  22  E.  3. 
iH.'j.  ig.  I'/ourdew's  cafej  and  Dy.  375.  and  by  the  conftant 
indorfement  of  thefe  writs,  viz.  per  regem.  And  this  courfe  an- 
ciently obtained  till  the  long  parliament ;  where,  by  reafon  of  the 
king's  abfence,  he  who  then  exercifed  the  ofhce  of  Attorney- 
General,  did  grant  his  warrant  to  the  curfitor  for  the  making  of 
writs  of  error  returnable  in  parliament,  and  the  writ  was  in- 
dorfed  per  ivarrafitum  attornati  domini  regis  geiieralis.  And  upon 
that  account  it  hath  been  alio  practifed  lince  the  reftoration, 
which  is  an  error,  and  ought  to  be  reformed. 
/</.c.  26.  According  to  the  courfe  of  parliament  as  fettled  in  the  time  of 

Hen.  IV.  in  error  from  the  King's  Bench,  when  the  Chief  Juflice 
was  commanded  either  by  petition  of  error  or  writ  of  error  to 
bring  the  record  into  parliament  either  indilate  or  in  a  day  certain, 
he  brought  up  the  roll  and  a  tranfcript  of  the  record,  and  left  the 
tranfcript  and  roll  with  the  clerk  of  the  parliament  to  be  exa- 
mined, and  then  the  fame  day,  or  fome  fhort  time  after,  the  rolls 
themfelves  were  carried  back  into  the  treafury.  And  this  hath 
obtained  to  this  day.  In  the  parliament  of  1 8  jac.  when  the  Chief 
Juftice  of  the  King's  Bench  was  made  Speaker  of  the  Houfe  of 
Lords  by  commilTion  on  the  fufpenfion  of  the  Lord  Keeper,  yet  it 
was  refolved  i/[Alaii  1621,  in  that  parliament,  that  upon  a  writ 
of  error  he  ftiould  bring  in  tlie  record  as  Chief  Juftice. 
Id.  c.  2S.  If  a  writ  of  error  be   brought  in  parliament  upon  a  judgment 

in  the  King's  Bench,  if  the  writ  abate  by  death,  a  record  is  made 
of  it  in  the  Lords'  Houfe,  and  by  judgment  the  writ  is  there 
abated,  and   the  judgment  of  abatement  is  entered  upon  the 

tranfcript 
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rranfcrlpt  left  in  the  Lords'  Houfe,  and  the  fame  is  remanded  into 
the   King's   Bench  to  proceed   according  to  law,  H.  22   Car.  i. 

B.  R.  rot.  696.     Troivl  and  Methurjl. 

So,  if  the  judgment  be  affirmed  by  the  Lords,  the  judgment  of  U.  \bU. 
affirmation  is  entered  upon  the  tranfcript,  and  reimttltur  entered 
thereupon,  and  the  record  delivered  back   to  the  King's  Bench  to 
proceed  vv^ith  execution.  T.  26  Car.  2.  rot.  807. 

And  fo,  if  the  judgment  be  reverfed  by  the  Lords,  the  judg-  Id.  Hid. 
ment  of  reverfal  is  entered  upon  the  tranfcript  with  a  remittitur 
in  this  form  :  Et  fuperimle  recordum  et  procefjixs  per  curiam  parlia-^ 
menti  cur  is  domini  regis  coram  diao  domino  rege  ubicunque,  &c.  re- 
fiiittiintur,  et  in  eddem  curid  coram  diclo  domino  rege  jam  rejident. 
M.  24  Car.  2.  B.  R.  rot.  237.   Streter's  cafe. 

And  it  feems,  that  although  as  to  fome  purpofes  the  record  Id.  Hid. 
was  removed  from  the  King's  Bench  into  parliament ;  yet  really 
the  record  remains  as  to  many  purpofes  in  the  King's  Bench  ;  and 
after  inch  a  remittitur  the  court  of  King's  Bench  proceed  upon 
the  original  record  before  them,  and  enter  the  rcverfai  and  re- 
jnittitur  upon  that  record.  Therefore,  if  the  parliament  be  dif- 
folved  betorc  any  judgment  of  affirmance  or  reverfal,  upon  a  fug- 
geftion  thereof  upon  the  roll  in  the  King's  Bench,  the  court  of 
King's  Bench  ihall  proceed  upon  the  record  before  them,  though  • 
there  be  no  remittitur  of  the  tranfcript  out  of  the  parliament  into 
the  King's  Bench. 

(B)  Of  the  Scire  Facias. 

'"pHE  ordinary  return  of  the  fcire  facias  in  a  writ  of  error  In  Id.  c.  zG^ 

parliament  wzs  ad  proximitm  parliamcntum ;  for  the  feffions 
were  Ihort  and  uncertain  •,  and  if  it  had  been  returnable  at  a  day- 
certain  (as  it  muft)  in  the  f^mie  feffion,  the  feffion  might  end  be- 
fore the  return  of  the  writ.  But  in  cafes  where  no  fcire  facias 
was  t)  iflue,  as,  where  the  king  was  party,  the  errors  were  often- 
times examined  the  fame  parliament  v/liL^rein  the  petition  of  error 
was  exhibited.  But  in  Charles  the  FiriVs  parliaments  the  ancient 
courfe  was  altered;  for  they  made  writs  of  error  returnable  in 
pvisfcns  parliamentumy  and  gave  notice  by  orders  from  day  to  day 
to  the  defendant.  And  this  courfe  holds  now  in  ufe,  the  old 
way  oi  fcire  facias  returnable  the  next  parliament  being  laid  afide, 
yet  without  any  law  at  all  to  warrant  it ;  for  the  record  cannot  be 
reverfed  or  affirmed  without  making  the  defendant  a  party  by  writ, 
unlefs  he  appear  gratis  without  a  fcire  facias,  and  plead  to  the 
errors.  This  is  now  the  common  courfe,  and  the  defendant  com- 
monly appears  upon  orders  of  the  Houfe  without  zwy  fcire  facias, 
and  pleads  to  the  errors  gratis  ;  which  therefore  being  done  gratis 
fupplies  the  defeft  of  a  regular  proccfs,  which  yet  the  defendant 
may  inlift  upon,  if  he  will. 
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(C)  Of  aflignlng  Errors. 

James  V.       'TPHE   defendant  In   error  cannot  rule  the   plaintiff  to   affign 
fiT^'^R  errors  before  the  expiration  of  the  rule  to  appear  to  the J'cire 

367"         '/i^'W. 
6TermRep.       It  is  not  a  caufe  of  error  to  enter  a  judgment  of  mlferlccrdia  In 

a  qui  tnm  «£lion  for  a  penalty. 

Neither  is  it  aflignable  for  error  that  the  plaintiff  is-  adjudged 

to  be  in  mlfericordid  inftead  of  the  defendant. 

Although  it  appear  oji  the  return  to  a  certiorari  that  no  bill  was 
filed  in  the  King's  Bench  ;.gaiall  the  defendant,  in  a  fuit  there  by 
bill,  in  the  term  of  which  the  declaration  is  entitled,  but  that  a 
bill  was  filed  againft  him  by  the  plaintiff  in  the  folloivir.g  vncation, 
it  is  not  error,  if  it  alfo  appear  that  the  bill  was  filed  of  the  pre- 
ceding term. 

(D)    Of  the  Judgment  to  be  given  on  the  Writ  of 

Error. 

Fex.v.  A  COURT  of  error  ought  to  give  the  fame  judgment  upon 

Ornery,         -tA   rcverfal  which  the  court  below  ought  to  have  given. 

Anftr.  17S.  ° 

Campbell  v.  If  judgment  be  given  for  the  plaintitF  on  one  count  of  a  de- 
Prt-mh,  claration,  and  a  diftinft  judgment  for  the  defendant  upon  an- 
aoc!  "*  ^  other,  and  the  defendant  bring  a  writ  of  error  to  reverfe  the 
judgment  on  the  firft  count,  the  court  of  error  cannot  examine 
the  legality  of  the  judgment  on  the  fecond  count,  no  error  being 
afiigned  on  that  part  of  the  record. 


aoc 


Ai^'pt  V.       T^EBT  will  He   ngainfl  a  gaoler  for  the  efcape  of  a  prlfoner  in 
lyif.s  -L/  execution,  though  the  efcape  were  without  the  knowledge 

J08.'     '       or,  fault  of  tiie  gaoler  •,  {ox  nothing  will  excufe  him  but  the  -acl:  of 

God,  or  the  king's  cne^mics. 
Cabei  T.  If  a  fheriff  fuffcrs  a  ptrfon  taken  on  mefne  procefs  to  efcape, 

Prjcbaid,      }j(.  [3  anfvverable  for  the  debt  which  fliall  be  proved,  not  merely 

^        lor  that  Iworn  to. 

Jones  V.  If  a  fheriff  let  a  defendant,  arrefled  on  mefne  procefs,  go  at 

Earner,         large  without  bail  below,  and  on  being  ruled  to  return  the  writ, 

■    ^^'        re! urns  cepi,  but  no  bail  is  then  put  in  above,  the  (heriiT  is  liable 

to  an  action  for  an  efcape,  from  which  he  cannot  prote6i  hinifelf 

by  putting  in  bail,  when  ruled  to  bring  in  the  bcdy. 
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(A)  Who  may  be  a  Witnels. 

Pcrfon  who  is  employed  to  fell  goods,  and  is  to  have  for  him-  Benjamin  7. 
felf  whatever  money  he  can  procure  for  them  beyond  a  cer-  ^°''t",'' 

•        r  ■  •  r  1  £-L   L     ^  zH.tl.CCO. 

tam  fum  ;  is  a  competent  witnels  to  prove  the  contract  between  p.^  Heath 
the  buyer  and  the  feller.     Such  a  perfon  is  to  be  confidered  as  a  aid  Rooke, 
broker ;   there  is  no  diffitrence  between  an  aeent  taking  to  him  a  J"  ^s,""}\ 
part  of  the  price  for  which  he  bargains,  and  taking  a  comniiihon 
from  his  employer  upon  that  price. 

A  perfon  who  has  dcpofited  title-deeds  of  an  eftate  with  his  ere-  f'"ml)  v. 
ditor,  as  a  fecurity,  and  afterwards   mortj^aged  the  ellate  to  an-   '^"'''^^' 
Other,  is  competent  to  prove  tnat  the  mortgagee  had  notice  or  the 
depofit. 

By  the  27  Geo.  7.  c.  20.  parifliioners  are  made  competent  wit-  ^^'^'^-  ^^- 

rr       •  r  ■  11  i         •  •  ^1  "n  ^'s,    6  Term 

nefles  in  prolecutions  v.'here  the  penalty  is  given  to  the  pariih,  un-  j^^'    j„;_ 
lefs  it  exceed  twenty  pounds. 

The  informer  under  the  ftatutes  of  17  Geo.  1.  c.  40.  ^9  Cif  10  Rex  v.  Cole, 
/F.  3.  ^.  41.  againft   any  perfon   for  having   naval  ftores  in  his  ^^p'"- Caf. 
pofleffion,  is  a  competent  witnefs  to  prove  the  fact ;    for  his  in- 
tereft  is  precarious,  tiie  court  having  a  power  to  inflidl  at  their  dif- 
cretion  a  corporal  punifliment,  or  to  impofe  a  fine,  in  cafe  of  con- 
viction. 

The  reputed  father  or  mother  is  a  competent  witrrefs  to  dlf-  fiTeraiRep. 
prove  the  fa£t  of  marriage  on  a  queftion  of  fettlcment.  3  50. 

In  an  action  by  hufband  and  v/ife  in  right  of  the  wife  as   ex-  Aibaa  v. 
ecutrix,  no  a£t  or  declaration  of  the  wife  can  be   given  i.i   evi-  fiT^'^jmRe 
dence  by  the  defendant.  6£o. 

(E)  Of  written  Evidence. 

INSTRUMENTS  of  very  ancient  date  which  are  incapable  of  Pomv.  Dn. 
*■   beino-  otherv/ife  proved,  derive  their  authenticity  from  being  ""'' 
found  in  the  repofitory  which  the  law  has  allotted  tor  them,  or  in  y^ti^.y^s  v. 
which  they  ought  properly  to  be  ;  and  therefore   cannot  be  re-  Helton,/./, 
ceived  in  evidence  where   they  come  out  of  the  cuftody  of  mere  3^7- 
private  hands.     It  is  true,  that  v/here  a  connexion  can  be  efta- 
blKhed,  fo  as  reafonably  to  account  fortheir  being  in  fuch  cullody, 
the  courts  have  fomewhat  relaxed  the  rule,  and  admitted  them 
to  be  read,   though  not   coming    from    exattly    the    moll    pro- 
per repofitory.     But,  where  the  cuftody  is  merely  private,  and 
wholly  unconnected   with   the   fubje£t-matter,   the    courts  have 
never  gone  the  length  of  admitting  fuch  papers  in  evidence. 

G  g  4  A  bill 
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Dorv.  Sy-  A  bill  in  Chancery  is  not  admiffible  in  evidence  any  furrfier 

turn,  ty,ji,-j   to  (hew,  that   fuch  a  bill   did  exiit,  and  that  certain   ^aQs 

7^  erm    ep.  ^,^^^  -^^   j  j^g  between  the  parties,  in  order  to  let  in  the  aufwer 

or  clepofitions  of  the  wltneflls. 

Taylor  v.  But  a  bill  in  Chancery   by  an  anceflor  under  whom  the  party 

Cole,  claimed  has  been  achnitt'd  in  evidence  to  prove  a  family  pedigree 

Weftm.Sitt.  {^^ted  therein,  in  the  fame  manner  as  an  infcription  on  a  tomb- 

af:cr  Hm.  -  i  -i  i  *■ 

Tfrmi7S9,  uone,  or  m  a  bible, 

eorfin  K.en)on,  C.J.  cited  liid. 

Sintzenick  A  rccoid  is  evidence  only  of  what  was  in  ifi'ue,  and  appears 
V.  Lucas,      Q^  ^j^g  £^^g  Qf  tj^g  record  itfelf :  it  is  not  competent  to  a  party  to 

Efpin.  Ca.  _  .  ,  f,  1  ,  .  ,  '^  .      .'        ■' 

./.  offer  evidence  to  Inew  that  under  tnat  record  any  particular  mat- 
ter came  in  queftion. 
Parnes  v.  Every  iuftrument,  whether  under  feal  or  not,  the  execution  of 

Trompow.  „,]5ich   is  witnefled,  mu'l,   generally  fpeaking,  be  proved  by  the 

Rep.'if6.  witnefs  himfelf,  if  living;  if  dead,  by  proving  his  hand-writing  j 

3n  debt  on  if  rcfiding  abroad,  by  fending  out  a  commiflion  to  examine  him, 

Dond  tried  or  at  le?.lt  by  proving  his  hand-writing,  which  lafl,  indeed,  is  a 

Kenyon,  relaxation  of  the  old  rule,  and  admitted  only  of  late  years.     The 

at  the  lit-  fame  medium  of  proof  has  alfo  been  admitted  where  the  fubfcrib- 

\Veftmin  '"8  witnefs  has  been  fought  for,  and  could   not  be  found,  fo  as 

Iter,  i-,tli  to  furniih  a  prefumption   that  he  was  dead.     But  the  rule  has 

Feb.  1700,  never  been  relaxed  further  than  thefe  inftances. 

it  appeared, 

that  the  bond,  which  bore  date  in  1774,  had  teen  executed  by  the  defendant  at  New  York  in  America. 
There  were  two  witncilcs  to  it,  and  it  was  proved  chus  — Evidence  was  given  of  the  hand-writing  of  Ri- 
vlngton,  one  of  the  fubfcrii^ing  witnefies,  w!,o  was  in  Ameica.  Objeition  was  laicen,that  this  was  not 
fufficient,  wiihout  proving  ai(o  ihe  hanci-wriiiog  of  the  obligor- ;  and  Loid  Kenyon  being  of  thjt  opinion, 
it  was  proved  accordloj^ly.  It  was  then  cjeiS^ed,  that  the  hand  writing  of  W,  Morefon  the  other 
fublcrlbing  witnefs,  fiiouid  alfo  be  proved,  and  thjt  he  alfo  was  abroad  or  dead  ;  otherwife  ncn  corjfat,  but 
he  might  have  been  fubpcnaed  heie.  Lord  Kcnjon  thought  that  fome  evidence  of  that  fort  was  nccef- 
farv.  Whereupon  the  plaintift"  proved,  that  tlere  had  beea  a  man  ot  the  name  of  \ioreton,  vsho  liad 
lived  as  a  clerk  with  Rivlngton,  the  other  fuhfcribing  v\''Lnefs  :  but  ii  could  not  be  proved  that  his 
naiiie  was  Wiliam,  or  t  idt  it  was  the  ha:  d-wricin^  ot  that  Moreton,  or  th.^t  that  Moreton  might  not 
now  be  in  England  ;  all  which  wa;  uri;ed  againit  tie  admiflion  of  the  proof.  But  Lord  Kenyon 
held  ir  iufficient  j  for  th.is  being  the  caie  of  a  foreign  tianfacJion,  though  perhaps  the  evidence  was 
capable  of  bei.Tg  more  per'cft,  yet  it  wa.-  fufiicicnt  and  reafonable  evidence  to  go  to  the  jury,  at  leaft, 
unless  it  were  rtbuued  by  fome  evidence  on  the  othei  fide.  The  expence  of  fending  out  a  commiffion 
would  (he  faid)  in  many  inftances  be  more  than  ihi;  value  cf  the  I'um  in  difpute.  Wallis  y.  Delancey, 
cited  iLid. 

johnfon  V.        A  party  fliall  not  be  permitted  to  acknowledge  a  deed  he  has 

^^."^°"^,       executed,  until  it  has  been  proved  bv  the  fubfciibing  witnefs. 
tipin.  La.  '  r  J  to  ■ 

89. 

(C)  Where  parol  Evidence  is  admiffible  to  explain 
written  Inftruments. 


Thomas  V. 

ThoiTiaS. 


\K7  E  have  feen  that  a  latent  ambiguity  in  an  inftrument  may 
^^  be  explained  by  parol  evidence.  It  may,  therefore,  be  ad- 
671^.'^""  ^^  mittcd  ro  Ihcw  that  at  the  time  of  making  a  will,  the  deviforgave 
Beaumontv.  infiiru(flions  to  infert  the  name  o{  j4.  in  the  will,  when  the  attorney 
f«">  inferted  that  of  B.  by  miftake.     But  parol  evidence  of  declara- 

*  ,■     "      tions  made  by  the  teltator  before  the  making  of  the  will  cannot  be 
received  to  contradi^  the  will. 

Where 
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Where  the  devlfor  made  one  will  in  1752,  and  another  in  1756,  Lord  Wai- 
without  difpofine  of  his  perfonalty,  or  appointin?  executors  by  f°}'  ^-  ^"* 
either,  and  by  a  codicil  (reciting  that  by  bis  lajt  ivul.,  dated  in  1752,  x^^,  7  Term 
he  had  made  no  difpofition  of  his  perfonalty)  difpofsd  of  it,  and  Rep.  138. 
appointed  executors,  it  was  holden,  that  there  was  no  latent  am- 
biguity fo  as  to  let  in  parol  evidence  to  fhew  that  the  teftator  in- 
tended by  the  codicil  to  confirm  the  will  of  1756,  and  not  to 
republifh  that  of  1752. 

A  do£lrine  did  at  one  time  prevail,  that  the  court  might  re-  P«r  Builer, 
ceive  evidence  which  they  thought,  according  to  the  drift  rules  J*  *  ^  ^^' 
of  law,  ought  not  to  be  offered  to  a  jury.     But  evidence  which  (^j  Vidsfu. 
ought  not  to  be  received  as  between  the  parties,  to  give  a  con-  fra,vo\.i'i, 
ftrudtion  to  a  written  inftrument  that  is  brought  in  difpute,  feems  ^'  ^** 
to  be  no  more  admiffible  by  a  court  than  by  a  jury.     In  the  cafe 
in  2  Vein.  98.   (which  is  referred  to  in  fupport  of  this  doclrine 
in  a  preceding  part  of  this  work  (a),)  the  court  refufed  to  receive 
fuch  evidence.     And    fo   they  did  in  tlie  two  other  paflages  of 
that  book  (2  Vern.  337  isf  625.)  referred  to  alfo  in  its  fupport. 

An   agreement  in   writing   between   a  landlord  and  a  perfon  PymT.' 
who  was  then  his  tenant  under  a  leafe  which  had  fome  time  to  '^  ackburn, 
run,  was  figned  by  the  landlord  for  a  new  leafe  to  be  granted  at  34, 
any  time  after  the  completion  of  repairs  which  were  to  be  made 
by  the  tenant  with  all  convenient  fpeed ;  but  blanks  were  left  for 
the  time  of  the  commencement  of  fuch  new  leafe.     Upon  the 
completion  of  the  repairs  the  landlord  tendered  a  leafe,  to  com- 
mence from  that  time  ;  and  upon   the  tenant's  refufal  to  accept 
it,  filed  a  bill  for  a  fpecifick  performance.     The  tenant  admitted, 
by  his  anfwer,  that  he  accepted  the  agreement,  but  infiilied,  that 
the  new  leafe  was  not  to  commence  before  the  old  one  was  ex- 
pired.    The  landlord  offered  evidence  to  (hew,  that  it  was  the 
true  meaning  of  the  agreement  that  the  new  ieafe  (hould  com- 
mence from  the  completion  of  the  repairs  ;  but  the  Mailer  of  the 
Rolls  reje6led  it.  , 


€;tcommuntcation. 


W 


HERE  z 'wx'it  de  excommunicato  capiendo  flated  that  the  de-  Rerv.  Pty- 
fendant  was  excommunicated  in  a  caufe  of  "  defaraatioft  t^".  7  Term 
**  and  fcandal  rnerely  fpiritual"  it  was  allowed  to  be  fufftcient.  ^^"  *^^* 

It  is  no  ground  to  call  upon  the  temporal  courts  to  quafti  the  Id. ibid* 
writ,  that  the  greater,  inftead  of  the  lefs,  excommunication  was 
pronounced  ;  for  this  is  merely  matter  of  appeal. 

It  is  not  neceflary  that  the  defendant  faould  be  refident  in  the  W.  ii;</, 
diocefe  at  the  time  of  the  excommunication  i  it  is  fufficient  if  he  ^oiu/eju 
were  there  at  the  time  of  the  citation.  s.p."      * 
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(ip;;et 


Lwpton  V. 
Barker,  by 
diftrei's. 
Bunb.  2^8. 
Francis   v. 
Na(h,Ca. 
temp. 
Haidw.  53. 

Jeanes  v, 
Wiikins, 
1  Vez.  195. 


Bradley  v. 
"Wvn'^ham, 
1  Wiif.  144. 


I 


(A)   Of  the  Fieri  Facias  and  Levari  Facias. 

T  fiiould  feem,  that  a  levari  facias  ought  not  to  ifTue  for  a  fee- 
farm  rent,  but  that  the  proper  remedy  if.  by  diflrefs. 


Nothing  can  be  taken  in  execution  that  cannot  be  fold,  as 
deeds,  writings,  ^'c.  Neither  can  Bank  notes  be  taken  in  ex- 
ecution, for  though  they  are  afiignable  over,  yet  notwithftanding 
they  remain  in  feme  meafure  cbofos  in  action. 

Regularly,  2,.  fieri  facias  ought  not  to  be  taken  out  during  the 
exiftence  of  a'  capias  ad  fails  faciendum  y  and  the  perfon  in  cuftody 
under  it  :  but  if  it  be  fo  taken  out,  it  is  not  void,  though  the 
court,  it  feems,  would  fet  it  afide  on  motion,  without  putting 
the  party  to  his  audita  querela.  A  flierifl',  therefore,  may  juftify 
the  feizure  of  a  leafehold  eftaie  under  it,  and  may  convey  a  good 
title  to  the  eflate  to  a  purchafer;  and  this,  though  he  make 
the  fale  after  the  expiration  of  the  return  of  the  writ,  and  with- 
out any  writ  of  venditioni  exponas.  For  the  property  of  the  fherifF 
continues  till  the  execution  is  completed,  which  cannot  be  till 
fale  of  the  things  taken  in  execution,  and  payment  of  the  money 
to  the  plaintiff.  This,  indeed,  is  fnewn  by  the  common  courfe 
of  proceeding  ;  the  Iheriff  not  being  bound  to  make  a  return  of 
the  writ  of  execution,  unlefs  the  party  requires  it.  And  as  to 
the  writ  of  venditioni  exponas,  that  writ,  though  a  proper  writ,  yet 
is  not  of  necefhty,  being  rather  to  compel  the  fiieriif,  when  guilty 
of  laches,  to  do  what  he  has  authority  to  do,  than  to  give  him 
any  new  authority. 

If  a  feri  facias  be  executed  infufhciently  and  collufively,  a  fecond 
feri  facias  executed  afterwards  fhall  ftand  good,  and  be  preferred, 
and  the  fiieriff  may  return  -/udla  bona  to  the  firfl:. 


(B)    Of  the  Capias  ad  fatisfaciendum, 

Campbell  V,  tF  7l  capias  ad  fatisfaciendum  is  made  returnable  wrong,  as  in 
Cu^ming,  1  Y;i(-jition  time,  yet  the  writ  is  not  therefore  void,  but  only 
1187,  liable  to  be  fet  afide  upon  motion  for  irregularity. 

(C)  Of  fulng  out  Execution  where  there  are  feveral 
Parties  concerned. 


Clark  V. 
Clement, 
6  'i'crm 
Rep,  515. 


THERE  cannot  be  a  feparate  capias  ad  fatisfaciendum  on  a  joint 
judgment  againft  two  or  more. 


Cmutiom  459 

Of  Execution  againft  a  Clerk  in  holy  Orders. 

A  LTHOUGH   a  levari  facias  de  bonis  eccleftajlicis  is  a  continuing   Marih  v. 
•^^    execution,  and  a    levy   under  it  may  be  made  from    time  to  F^wcett, 
time  after  it  is  returuahky  until  the  fum  indorfed  be  fatisfied,  yet,   \^\  if'th* 
if  it  \i^  aEltuilly  returned,  the  authority  of  the  bifhop  is  at  an  end.   w.ic  wasnot 
Therefore,  where  fuch  a  writ  remained  in  the  hands  of  the  bifhop  '■«'^"'^"^''» 
long  after  it  was  returnable,  who  fequeftered  the  profits  of  the  leporteoin 
living  accruing  as  well  before  tlie  return-day  as  after,  and  being  a  note  upon 
ruitd  to  return  the  writ,  returned  only  the  amount  of  the  fum  'J^^^ '^*'^^' 
levied  up  to  the   return-day,  the  court  would  not  order  the  writ  cion  would 
ant!  return  to  be  taken  otF  the  file,  but  would  only   permit  the  undoubtedly 
return  to  be  amended  by  inferting  the  fum  levied  up  to  the  time  <=;°""""s  till 

11-  n  7;  7  -^  the  lum  11- 

when  the  wTit  was  acttmlly  returned.  dorfed  was 

fatisfied.  But  he  qucftjoqs,  V^  nether  the  plaintiff  could,  after  that  fum  was  levied,  preferve  his  priority 
with  refpedl  to  the  futuie  arrears  ot"  the  annuity  over  another  judgment  creditor,  who  might  have  deli- 
vered another  writ  to  the  bifliop,  in  the  interval  after  the  fum  inaorled  on  the  former  wr.t  was  levied,  and 
before  the  uine  of  the  next  periodical  payment  arrived?  The  equitable  interpofition  of  the  court,  he 
fjy,  feenis  hiditrto  to  have  extended  Jio  furtlier,  in  cafes  ofjudgments  entered  on  bonds  to  fecure  annui- 
ties, than  to  permit  the  jucfgment  to  rtand  as  a  fecuriiy  for  the  future  payments,  and  frefh  executions 
to  be  taken  out  as  thole  payments  became  due,  wrthm'  a  luggellion  or  fare  fjciiis  under  the  ftatute  of 
8  and  9  W.  3.  c.  1 1.  Howell  v.  Hanforth,  z  Bl.  Rep.  843.  ioio.  Ogilvie  v.  Foley, /i/,  i  m,  ScoiC 
V.  Whalley,  i  H,  El.  297. 


(E)  Of  the  Prerogative  Procefs  in  Executions. 


w- 


E  have  already  taken  notice  of  executions  where  the  crown 
is  concerned :  fome  points,  however,  ftiil  remain  un- 
touched. 

The  ufual  procefs  for  the  king's  debt  is  an  extendi  /aciar, 
v^hich  is  given  by  the  ftatute  of  33  i/.  8.  c.  39.  Of  fuch  extents 
there  are  two  kinds  :  the  one  immediate^  the  other  i»  aid :  the 
former  ifluing  immediately  at  the  profecution  of  the  crown  for 
the  proper  debt  of  the  crown  againft  its  immediate  debtor  :  the 
latter,  the  extent  in  aid,  properly  fo  called,  ifluing,  not  againll  the 
immediate  debtor,  but  againft  the  furety.  It  is  ufual,  however, 
to  give  the  name  of  an  extent  in  aid  to  that  extent  which  iifaes 
at  the  fuit  and  in  aid  of  the  king's  debtor,  for  the  purpofe  of 
fecuring  a  debt  found  by  inquifition  upon  an  extent  ilTued  againfl: 
fuch  debtor  to  be  due  to  him.  For,  in  an  exient  there  are  three 
kinds  of  property  that  are  liable,  viz,  the  real  eftate,  the  per- 
fonal  eftate  in  poiTeflion,  and  chofes  in  aFtion ;  and  it  is  for  the 
purpofe  of  fecuring  this  laft  that  an  extent,  generally,  though 
improperly  called  an  extent  in  aid.  is  given.  This  extent  is  de- 
duced from  the  prerogative  of  the  king  to  take  an  aflignment  of 
the  debts  of  his  debtors  ;  for  if  the  debts  can  be  affigncd  to  the 
king,  it  feems  to  follow,  that  he  may  take  them  as  part  of  the 
perfonal  eftate. 

The  extent  in  aid,  we  mean  that  improperly  fo  called,  is 
in  its  nature  and  effect  an  immediate  extent.  It  iflues  againft 
the  debt    as  part    of  the   effects  Cf  the    principal  debtor,  and 

when 
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when  executed,  gives  that  debt  the  like  priority  over  other  debts 
as  a  proper  immediate  extent  would  give.  l"hough  ultimately 
Rex  V.  intended  for  the  fecurity  of  the  crown,  yet  it  is  in  truth  given 
^'^rt'^^^e^*  in  eafe  of  its  debtor;  who  is  entitled  to  the  benefit  of  it,  though 
Rex  V.  he  be  in  a  ftate  of  perfect  folvency,  and  the  crown  be  not  in  the 
Ciaike,         flighted  danger ;  and   even,  it  fliould  feem,  though  the  crown 

Kunb.  az2.     ^^^^  ^q^jj  j^^  fatisfied. 

Giib.  As  this  is  a  ftrong  prerogative  remedy  imparted  to  a  fubjeft, 

E3(cheq.i74-  the  court  of  Exchequer  have  thought  it  proper  to  refirift  it  with- 
R^ic^Car.  i!  iri  certain  rules.  It  is  therefore  provided,  that  no  fuch  extent 
fliall  ifiue,  without  affidavit  that  the  debtor  to  the  crown  is  the 
original  creditor.  It  is  alfo  provided,  that  for  debts  in  aid^  no 
proceeding  fhall  be  had  any  furtlier  than  to  an  inquiry  and  feizure, 
and  not  to  fale  of  the  goods,  without  fpccial  order  of  the  court. 
Indeed  it  fcems,  that  in  this  cafe  no  procefs  fliould  be  fuffered  to 
go  againft  the  debt  of  the  king's  debtor  without  a  fc'ire  facias y 
unlefs  there  be  immediate  danger  tliat  the  king  will  lofe  his  debt, 
and  that  be  made  out,  either  to  the  court,  or  before  a  baron  of 
the  Exchequer. 
r,i!b.  'Y\\z  fcire facias  on  fuch   extents  in  aid  fcts  forth  the  original 

Excheq.  debt,  and  then  fets  forth  the  inquifition  taken  of  the  debt  due 
?ai^But  ^°  ^^^  king's  debtor  by  virtue  of  fuch  extent  in  aid.  And  extents 
debts  cannot  may  Ukewifc  be  had  againft  the  debtor  of  fuch  debtor,  and  fo  on 
be  fe'zed  be-  35  {^x  as  any  eflecls  can  be  traced  [a).  There  are  inftances  of 
thka  degree.  ^^^^  ^"  Freeman's  Entries,  572  to  616.  And  the  reafon  is,  be- 
To  that  ex-  caufe  the  fecond  debtor,  when  the  debt  is  feized,  is  a  debtor  to 
tent  debts  jj^g  king,  fuice  the  king,  for  the  reafons  above  given,  can  feize 
fpedai'.y  or  ^  '^^■"2/^  '"  oHion ;  and  the  fecond  debtor,  being  become  a  debtor 
fimpiccon-  to  the  king,  he  likewife  can  have  an  extent,  to  feize  the  chofe  in 
traa  may  aHion  that  is  due  to  him.  For  in  relation  to  the  king,  not  only 
and 'feized  ^hc  money  which  the  debtor  has  in  his  adlual  poffeHion,  but  that 
in'othe  which  he  has  out  in  other  people's  hands,  fliall  belong  to  the 
kings  king.     For  common  perfons,  if  their  debtors   made  away  with 

affidivits  their  eftates,  v/ere  fuppo^ed  to  be  able  to  look  after  them,  and 
and  motion,  to  watch  the  goods  in  the  ailual  pofieffion  of  them  :  but  the 
p*'"/  "^'^'  king,  being  engaged  in  publick  affairs,  could  not  watch  an  adlual 
See  alfo'  poffcffion  of  his  debtors  ;  and  therefore,  fince  there  was  no  danger 
Parker,  19.  of  maintenance,  he   might  proceed  to  get  in  their  debts,  as  far 

■  '^°3*  as  he  could  difcover  them. 
Glib.  Another  reftri(!^ion  which  the  court  have  laid  upon  thefe  ex- 

Ixcheq.  tents  in  aid  is,  that  no  debts  without  fpecialty  fliall  be  found  by 
vJ  Packing-  inquifition  for  debts  in  aid,  unlefs  it  be  by  order,  upon  motion 
ton,  in  open   court,  and  except  it  be  for  debts  due  to  the  king's 

Eunb.  42.     farmers. 

Rex  V.  An  immediate  extent  fliall  be  preferred  to  an  extent  in  aid, 

Boudage,  though  prior  to  it ;  and  though  the  fherliF  have  fold  the  goods 
Re"."'.  '  t^ken  under  the  extent  in  aidy  yet  the  king  will  be  entitled  to  the 
Q;jiii?i,  money,  if  he  hath  not  paid  it  over,  hnmediate  extents  in  general 
*J.  z^i.      Jhull  be  pr-ejerred  according  to  the  telle  of  the  ivrit. 

But   a  fecond   immediate   extent,    upon  which   evidence  was 
offered,  to  find  the  goods  feized  upon  an  extent  //;  aid,  fliall  be 

preferred 
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preferred  to  a  prior  immediate  extent,   not  offering   fuch  evi- 
dence. 

Upon  the  execution  of  an  extent  a  perfon  muft  anfwer  all  Reg.  v. 
queftions  though  afFe£ling  his  intereft,  if  they  do  not  fubje£l  him  p^*^'' 
to  penalties  or  forfeiture  j  elfe  the  court  will  grant  an  attachment     *'  "'*  ^ 
againft  him. 

A  debt  due  to  a  man  Jure  uxoris  is  confidered  as  a  debt  origin-  Reg.  v. 
ally  due  to  him  within  the  meaning  of  the  above  rules,  and  the  Thornton, 
ftatute  of  7  Ja.  i.  c.  15.,  which  prohibits  any  debts  from  being  *'^'^''">27^ 
afligned  to  the  king  by  his  debtor,   but  what  were  due  originally 
to  fuch  debtor  bond  Jide. 

Where  an  extent  has  long  been  dormant,  though  an  inquifition  Reg.  y. 
has   been  taken    upon   it,    vet   procefs   fhall  not  iflue    without  Rob'nfon, 

Bunb.  62. 

motion. 

Debts  are  not  bound  by  the  iefte  of  the  extent,  but  only  from  Rex  v. 
the  day  of  the  caption  of  the  inquifition.  Bunb"'  6 

It  is  laid  down  as  a  rule,  that  wherever  an  extent  might  have  Bunb.  119, 
iffiied  againft  a  man  in  his  lifetime,  a  diem  claufu  extreminn  may  Parker,  19. 
iflue  againft  his  eftate  after  his  death.     And  debts  to  the  third 
degree  may  equally  be  found  upon  a  diem  claufit  extremum  as  upon 
an  extent. 

If  a  perfon  be  indebted  to  the  king  by  fimple  contraft  in  his  Parker,  16^ 
lifetime,  and  that  debt  be  found  upon  record  after  his  death,  the  95* 
goods  which  he  had  at  his  death  are  bound  to  the  king's  debt,  and 
the  officer  may  feize  them  under  a  diem  claufit  extremum.  Eut,  if 
he  owe  nothing  to  the  king  at  his  death,  the  goods  will  go  to  his 
perfonal  reprefentatives,  and  the  dietn  daitfit  extremum^  if  any  have 
iflued,  will  be  fuperfeded. 

(F)  Whether  a.  Court  of  Equity  will  aid  an  Execu- 
tion at  Law. 

V\7'  HERE  property  is  fo  circumftanced  as  to  be  out  of  the  r^o'"  »• 
^^    reach  of  a  legal  execution,  as,  where  it  is  vefted  in  the  ^^^' 
funds,  or  is  in  the  hands  of  a  truftee,  a  court  of  equity  will  not  Caiiiaud  t. 
extend  its  arm  in  aid  of  the  legal  procefs.  Eftwick, 

°      *^  Ambl.  3? I. 


[     4^^     ] 

exttutoxs  am  MminiQvatoxs, 


(A)  Of  the  Dlftiibiition  of  the  perfonal  Eftate  iri  Cafes 

of  Inteftacy. 

Moor  and  iF  a  pci-foii  dying  inteftate,  leave  a  grandfather  by  the  father's 
Barham,  ■■■  fide,  and  a  grandmother  by  the  mother's  fide,  his  next  of  kin  ; 
1  P.  Wms.  i]^^(q  (grandfather  and  grandmotlier)  fliall  take  in  equal  moieties 
^^*  by  the   ftatute  of  diftributions,  as   being  in  equal   degree  :    for 

though  the  grandfather  on  the  father's  fide  may,  in  fome  refpefts, 
be  more  worthy  of  blood,  yet  here  dignity  of  blood  is  not  mate- 
rial; in  regard  the  brother  of  the   half-blood  Ihaii  rake  equally 
with  the  brother  of  the  whole  blood. 
Evelyn  V.  If  a  perfon  dying  inteftate  leave  a  grandfather  and  a  brother, 

Evelyn,  (.y,e  grandfather  fliall  not  fnare  the  perfonal  eftate  with  the  brother, 
E  l'^"i6-.  ^"t  ^^^  latter  fhall  take  the  whole :  for  the  brodier  is  nearer  than 
Ambl.  191.  the  grandfather,  there  being  by  our  law  but  one  degree  between 
^•^'  brother   and  brother,  whereas   there   are   two  degrees    between 

grandfather  and  grandfon. 
Bruce  V.  Where  a  perfon  dies  inteftate,  having  perfonal  property  in  dif- 

Bruce,  ferent  places  and  fubje£i:  to  different  laws,  it  is  now  fettled,  that 

ic^Aprir'^  the  lex  domicilii,  not  the  lex  reifita,  fliall  attach  upon  the  property, 
1790,  Hog  and  direci:  the  fucceflion  to  it.  Wkat  fliall  be  confidered  as  the 
V.  Laftiiey,    domicil  oi  the  party  is  rather  a  queftion  of  facl  than  of  law. 

Dom.  Proc.  ^       ■'  ^ 

7  Mar.  I79Z-  Balfour  v.  Scott,  Dom  Proc.  11  Mar.  1793.  Onr.tnaney  v.  Douglas,  Dom.  Proc. 
18  Mar.  1756.     Bempdev.  Johnftone,  3  Vez.jun.  2co. 

An-.bl.415.  Upon  this  principle  it  was  determined  by  the  privy  council  ia 
the  cafe  of  Burn  v.  Cole,  7th  April  1762,  that  where  a  teftator 
domiciled  in  England  died,  the  judge  of  the  probate  in  the  plan- 
tations was  bound  by  the  probate  granted  in  England.  The  lex 
domicilii  regulates  teflatc  as  well  as  inteftate  fucceflion. 

(B)  Where  the  perfonal  Eftate  fhall  be  firft  applied 

in  difcharge  of  Debts,  Effr. 

See  further  upon  this  point.  Gray  v.  Minnethorpe,  3  Vct..  jun. 
103.  Burton  v.  Knoivlton^  Id.  107.  Brurmnely.  Protheroy 
Id.  III. 
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(C)    Where   an  Executor  fliall   be   excufed   from 

Cofts. 

T^^'XECUTORS  and  adminiflrators  are  holden  liable  to  pay  the  Hlgesv. 
■*-^  cofts  of  a  non-pros,  but  not  of  a  nonfuit :  the  former  is  imput-   Y^^^^^'^'* 
able  to  themfelves  -,  the  latter  may  be  the  effedl  of  their  ignorance  R^p.'654. 
of  the  nature  and  extent  of  the  teftator's  or  inteftate's  demand.  Bollard  v. 
But,  where  the  caufe  of  aftion  accrues  fubfequent  to  the  death  of  E^^^*^"^ 
their  teftator  or  inteftate,  there,  this  ground  of  excufe  fails  them,  .j  q\  ,.  * 
and  if  they  are  nonfuited,  they  muft  pay  the  cofts  :  they  are  not 
entitled  to  the  proteftion  of  the  character  they  have  aflumed,  for 
they  ought  not  to  have  fued  in  it ;  they  ftand  therefore  merely  in 
the  fituation  of  common  plaintiffs. 


"IF  money  is  due  for  goods  fold,  or  upon  any  fuch  like  account,  Wilfan  v. 
and  a  promiflbry  note  is  given  for  the  amount  of  the  debt,  £|-^']"^  ^^j- 
which  note,  afterwards,  upon  atflion  brought,  appears  not  to  have  2^5, 
the  proper  ftamp  upon  it,  fo  that  it  cannot  be  given  in  evidence, 
the  party  may  refort  to  evidence  on  the  goods  fold,  or  the  de- 
mand upon  account  of  which  the   note  was  given  :  for  a  pro- 
miflbry note  is  not  like  a  bond,  which  merges  the  demand. 


jfees. 


How  much  ihall  be  fald  to  be  due. 

TyI7HERE  two  extents  iflua  Into  two  different  counties,  the  Rex  v. 

'  '     (hcriff  who  completes  his  levy  is  entitled  to  his  full  pound-  ^aidweli, 
age,  nor  can  the  Iheriff  of  the  other  county  call  for  an  apportion-  Rex  v.  Fry,' 
pncnt.     And  the  fheriff  may  be  faid  to  complete  his  levy,  as  well  Id.  35S. 
where  the  money  is  paid  by  the  debtor  by  tlie  compulfion  of  the  levy,  ^g^^^^J^g,, 
and  to  relieve  himfelf  from  it,  as  where  it  is  raifed  upon  a  vendi-  Parker,i77. 
tioui  exponas.     The  poundage  by  the  9th  fection  of  the  ftatute  of  Rex  v. 
3  G.  1.  c.  15.  is  to  be  proportioned  only  where  the  feizure  is  by  ^'^^^'^'^^"' 
one  {heriff,  and  the  goods  are  fold  by  another.     But  a  fheriff  is  Aa&x'.  ^-.z. 
not  entitled  to  any  allowance  for  colls  and  charges  beyond  his 
poundage. 


[     4^4    ] 

Saints  arib  ^ttoUxits, 


(A)  Of   the    Operation    of    a    Fine    in    barring 

Strangers. 

Dillon  »,         ^   felfed  in  fee  of  lands  dies  leaving  B.y  a  feme  covert,  his 
*'h'*ri  heir.   Upon  his  death,  a  ftranger  makes  a  tortious  entry  on 

584!  '  *^£  lands,  continues  in  pofleflion,  and  levies  a  fine  fur  cogtiifance 
de  droit  come  ceo,  &c.  with  proclamations.  B.  afterwards  dies 
under  coverture,  no  entry  having  been  made  on  her  behalf  to 
avoid  the  fine,  leaving  C.  her  heir  of  the  age  of  twenty-one,  of 
found  mind,  out  of  prifon,  and  within  the  realm.  No  claim  is 
made  by  C.  at  any  time  within  five  years  after  the  death  of  B. 
His  right  is  therefore  barred  by  the  fine.  For  the  exception  in 
the  firft  branch  of  the  ftatute  of  the  4th  of  Hen.  7.  and  the  pro- 
vifo  at  the  end  of  it  are  to  be  taken  together  j  and  being  fo  taken, 
they  do  not  amount  fo  much  to  an  exception  as  a  faring,  the  true 
meaning  of  which  is,  that  the  rights  of  thofe  perfons  who  are 
under  difabilities,  and  of  their  heirs,  are  faved  as  long  as  the  difa- 
bilities  continue,  and  five  years  after ;  the  heir  therefore  not  being 
himfelf  difabled  is  barred,  unlefs  he  profecutes  his  right  within 
five  years  after  it  accrues  by  the  death  of  his  anceftor  dying  under 
a  difability  :  confequently,  C.  in  this  cafe  is  prevented  by  the  fine 
from  recovering  the  lands  in  queftion. 

(B)  What  Eftates  and  Interefts  may  be  barred  by  a 

Recovery. 

Philip-. ».  /k  Teftator  dcvifed  his  eftates  at  B.  to  C,  E.y  F.f  and  K.  ia 
Brydges,  Xx  fge,  in  truft  to  pay  his  mortgages  and  debts,  and  after  payment 
*  he  dire<^ed  them  to  convey  the  eitates  to  the  perfons  to  whom 
he  had  devifed  his  eftates  at  T.  He  then  devifed'his  eftates  at  T. 
fubje£l  to  a  life-eftate  therein  to  his  wife  the  faid  C.  to  the  faid 
£.j  F.,  and  K.  in  fee,  in  truft  out  of  the  rents  and  profits  to  dif- 
charge  his  debts  and  mortgages,  and  to  raifc  portions  for  his  two 
grand-daughters  :  and  from  and  after  fuch  payment  he  devifed 
his  eftates  at  T.  to  the  faid  E.  and  his  heirs,  to  the  ufe  of  him  and 
his  heirs,  upon  the  trufts  following,  viz.  to  the  ufe  of  his  grand- 
fon  F.  T.  W.  during  his  life,  and  after  his  deceafe  to  the  ufe 
of  the  heirs  male  of  his  body,  remainder  to  the  faid  E.  in  tail 
male,  remainder  to  the  faid  F.  in  tail  male,  remainder  to  the  faid 
K.  in  tail  male,  remainder  to  D.  in  tail  male,  with  the  reverfion 
to  his  own  right  heirs.  The  teftator's  wife  died  in  his  lifetime. 
On  the  death  of  the  teftator  in  1764,  a  bill  was  filed  in  the  name 
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of  F.  T.  W.y  then  an  infant,  to  have  the  trufts  of  the  will  car- 
ried into  execution  ;  and  by  a  decree  in  1 765  the  will  v/as  efla- 
blilhed  and  the  ufual  direiflions  were  given.  No  farther  proceed- 
ings took  place.  In  1772  F.  T.  JV.  came  of  age;  and  the  truftee^ 
under  the  will  having  fold  part  of  tlie  eftates  for  payment  of  the 
debts,  put  him  in  pofleirion  of  the  reft :  but  no  conveyance  of  the 
legal  eltate  wase^cecuted.  In  1772  and  1780  jE.  and  jF.  two  of  the 
truftees  and  devifees  in  tail  in  remainder  died.  In  1785,  the  de- 
yifed  eftates  were  conveyed  by  leafe  and  releafe  by  F^  T.  14^.  to 
y.  p.  in  order  to  make  a  tenant  to  the  pn-edpe,  and  a  recovery 
was  (hortly  afterwards  fuffcred  of  them  to  t!)e  ufe  of  F.  T.  W.  in 
fee.  K.,  the  only  furviving  truftce,  in  whom  the  legal  eftate  was 
Verted,  did  not  join  in  this  tranfadion.  Part  of  the  eftates  were 
afterwards  fettled  on  the  marriage  of  F.  T.  IV.,  and  by  his  will 
he  deviled  the  remainder,  and  died  without  ifTue  male.  K.  alfo 
died.  A  bill  being  filed  after  the  death  of  F.  to  revive  the  pro- 
ceedings in  the  former  Caufe,  and  praying  that  the  defe'idant,  the 
fon  of  if.,  might  be  decreed  to  convey  the  eftates  fettled  on  the 
marriage  of  F.  T.  W.  to  the  ufes  of  the  fettlement,  and  to  con- 
vey fuch  of  the  eftates  as  were  fold  to  the  ufe  of  the  purchafers, 
and  the  refidue  to  the  ufes  of  the  will  of  F.  T.  W. ;  the  defendant 
infifted,  that  by  the  union  of  the  equitable  and  legal  eftates  ia 
his  father  K.  he  had  a  legal  remainder  in  tail  in  the  eftates, 
whereof  the  recovery  was  fuftered ;  and  therefore  fuch  rem/iinder 
was  not  barred  for  want  of  a  legal  tenant  to  the  pr£cipe.  But  ic 
was  decreed,  that  K.  was  only  truftee  for  hinifelf  in  remainder 
after  an  eftate-tail  in  F.  T.  IV.;  and  that  therefore  the  recovery 
well  barred   that  remainder :  that  K.'s  equitable  intereft  did  net  : 

merge  in  his  legal  intereft,  inafmuch  as  it  was  not  comnienfurate 
a:nd  co-exiftent  with  it ;  that  an  eftate  in  fee  miy  exift  in  a  truftee, 
and  a  partial  intereft  in  the  equitable  eftate  may  at  the  fame  time 
fubfift  for  the  benefit  of  fuch  truftee. 

(C)  Of  other  EfTedls  of  a  Recovery. 

A  Perfcn  who   was   feifed   to    him  and  the  heirs  male  of  his  Goodri  ht 
"^^   body,  remainder  to  his  own  right  heirs,  previous  to  his  mar-  v.  Mead, 
tiage>  conveyed  his  eftate  to  truftees  to  the  ufe  of  himfelf  for  3  B"''* 
life,  remainder  to  the  ufe  of  his  intended  wife  for  life,  remainder  ^'°^* 
to  his  firft  and  other  ions  in  tail  male:  the  marriage  took  effecl, 
find  they  had  iflue  a  fon  :  nineteen  years  afterwards  the  huft)and 
fuffered  a  common  recovery,  and  declared  it  to  be  to  the  ufe  of 
ji.  B.  and  his  heirs,  in  truft  to  fell  the  eftate  for  the  payment  of 
his  debts:  A.  B.  fold  the  land  for  the  payment  of  the  debts,  ac- 
cording to  the  truft  repofcd  in  him :   the  tenant  in  tr.il  died,  and 
his  fon  claimed  the  eftate.     The  court  were  unanimoufly  of  opi- 
nion, that  the  recovery  enured  to  the  ufes  of  the  fettlement,  and 
therefore  that  the  purchafer  hid  no  title. 

A  father  by  fettlemtent  on  his  marriage  conveyed  an  eftate  to  Che^ey  v. 
the  ufe  of  himfelf  for  life,  remainder  to  the  firft  and  other  fons  "*"'  ^^^^'l- 
Vol.  VII.  Hh  of^'^ 
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of  the  marriage  in  tail.  Afterwards,  the  fon  on  his  marriage 
conveyed  part  of  the  eftate  by  leafe  and  releafe  to  the  ufe  of  him- 
felf  for  life,  remainder  to  his  intended  wife  for  life,  remainder  to 
the  heirs  of  the  body  of  the  wife,  remainder  to  his  own  right 
heirs.  Some  years  after  this  fettlement,  the  father  and  fon  mort- 
gaged the  eftate  for  a  term  of  years,  and  fuffered  a  common  re- 
covery, and  declared  the  ufes  to  the  mortgagee,  and  then  to  the- 
father  for  life,  remainder  to  the  fon  in  fee.  Lord  Hardiuicke  was 
clearly  of  opinion,  that  the  recovery  enured  to  the  ufes  of  the 
fettlement  on  the  marria;re  of  the  fon. 


dSame. 


Rex  v.         "pROOF  that  the  defendant  "  did  keep  and  ufe  a  gun  with  in- 
Davis,  X     «{  fgpf.  J.Q  i^ju  gj^jj  deftroy  the  game"  is  fulFicient  evidence  to 

Rep,  I-?,  fupport  a  convi^lion  on  the  game  laws,  though  the  witnefs  may 
allege  a  very  infufEcient  reafon  for  imputing  fuch  intent  to  the 
defendant.  It  is  not  the  province  of  the  court  to  examine  whe- 
ther the  conclufion  drawn  by  the  magiftrate  be  or  be  not  the  in- 
evitable conclufion  from  the  evidence.  It  is  fufficient  in  convic- 
tions, if  there  were  fuch  evidence  before  the  magillrate,  as  in  an 
adion  might  be  left  to  a  jury. 


draining. 


Myndv.  "DY  9  Ann.  c.  1 4.  two  forts  of  aftiori  are  given  for  money  won 
Francis,  X>  ^^  pj^y  ;  the  One  to  the  party  lofmg,  if  he  fues  in  three 
Kudfoii  V.  months;  the  other,  after  that  period,  to  the  firft  informer.  To 
Davis,  Id.  entitle  a  party  therefore  to  maintain  a  bill  for  a  difcovery  upon 
v^hHii'T  ^^^'^  ^*-^'  ^^  "^"^  appear  upon  the  face  of  the  bill,  either  chat  he 
inScacc.  '  is  himfclf  the  lofer  of  the  money,  or  that  the  three  months  have 
Hii.  37  G.  elapfed,  and  that  he  has  a£tually  inverted  himfelf  with  the  cha- 
^*  rafter  of  informer  by  having  commenced  a  fait  at  law.     He  need 

iiot  indeed  ftate  in  terms  that  the  action  he  has  commenced  is 
a  qui  tarn  adlion ;  if  the  right  to  fue  in  the  chara£ler  of  informer 
appears  on  the  bill,  the  court  will  prefume  the  action  to  be  re- 
gularly inftituted. 
Ncwmsnv.  A  party  is  entitled  in  equity  to  a  difcovery  againft  fecurities 
Anltr'siQ.   given  for  money  loft  at  play,  as  well  as  for  the  mouey  only. 

Aaartws  ¥.  Berry,    W.  634.  illC 


Append.]  0aming»  467 

The  adlion  of  debt  given  to  the  lofer  of  money  at  play  by  the  Turner  v. 
above  act  of  Queen  A7me  is  given  on  the  ground  of  a  contract,  ^^"^^f 
not  by  way  of  penalty.     Hence,  a  defendant  may  be  holden  to  Briftowv. 
bail  in  it  ;  and  it  may  be  pleaded  in  abatement  to  it  that  the  mo-  James, 
ney  was  due  from  others  not  named  as  well  as  from  the  defend-  7  Term 
ant.    Hence  alfo  the  right  to  fue  it  is  tranfmiflible  to  the  affignees  Brandon  v. 
of  a  bankrupt.  Pate,  a  H. 

Bl.  303. 


I. 


'~pHE  lord  of  a  franchife  is  not,  as  fuch,  bound  to  repair  a  gaol  R«v.  Eazl 

-*■     within  it ;  but  he  may  be  fubject  to  fuch  a  charge  by  imme-  t  Te^m"* 

mbrial  ufage.  Rep.  373. 


i^aftcas  Corpus, 


|F  an  apprentice  of  the  age  of  eighteen  voluntarily  enter  into  Rexv.  Rey. 
■*   the  fea  fervice,  his  maikr  is  not  entitled  to  fue  out  a  habeas  "°'„'^' 
corpus  to  bring  him  up.     The  writ  of  habeas  corpus  can  be  taken  Rep.  497, 
out  only  at  the  inftance  of  a  party  who  is  in  cuftody,  or  with  his 
confent :  but  here,  the  apprentice  is  not  in  cuftody. 


i^eir  au6  iSnceflor. 


"IT  fhould  feem  from  the  expreflion  ufed  in  a  former  part  of  this  Vol.  iii. 
■■■  work,  that  the  king's  j^r/?  begotten  only  is  entitled  to  the  Duchy  P^s-  44-^ 
of  Cornwall^  not  the  eldejl  fon.     This,  it  is  true,  was  the  opinion  Prince's 
of  Lord  Coke  ,•  but  Lord  Hardivicke  has  clearly  (hewn  it  to  be  "le, 
erroneous.  ^T'^'.'^^i' 

The  eld  eft 
fon  of  a   kine  of  England,    fays    Lord   H.irdwlcke,  takes  it  as  fr'mogen'iui ;  alih-ugh   Lord  ..  oke 
at  the  end  of  the  Prince's  cafe,  8  Co.  r?ys  otherwife.    But   that  was  not    the   point  tbeie,  be.   g  only 
an  '  bleivation  t,(  his  own,  and  has  ever  fmce  been  held  a  miftake  of  ihit  great  man       He  v/as  all    .nif- 
Jakea  in  the  fail,  in  facing  that  Henry  VIII.  was  not  Duke  of  Corawail,  becaufc  aot  frific^-.-uius  .■  for 

Hhz  "  Lord 


468  Jpcit  anD  ^nceftor. 

Lord  Bacon  in  his  Hidory  of  Henry  VII.  affirms  the  contrary,  that  the  dukedom  devolved  to  him  iipoc 
the  deatli  of  Arthur;  and  this  is  by  a  great  lawyer,  and  who  mutt  have  looked  into  it,  as  he  was  then 
Attorney  or  Soliclcor  General.  Sa  wa  Hdward  VI.  in  liis  father's  life,  without  a  new  cteation, 
alckoug'i  t!ic  king's  feconj  f^n.  Lord  tllelmeie  in  his  printed  obfervations  upon  Lord  Coke  fays,  with 
fome  wara;th,  that  Lord  Coke  fplit  on  this  rock,  in  leltraining  it  w  f»imc^tmt:is,  and  not  to  the  hrftfre 
tempore,  voluntarily,  without  any  occifion,  "r  the  concurrence  of  any  judjie.  Scldm  in  his  TuUi  of  Ho- 
nour, 6  vol  776.  fays,  theeldell  fons  livi:g  a-e  alfo  Dukes  ot  Coinwall;  anu  that  Piince Charles  was 
Duke  on  the  death  of  his  brother,  appears  from  the  records,  /Jjw.  Fmaera,  torn.  ift.  702.  He  is  fo  de- 
fcrib.-d  in  the  patent  creating  him  Frin<,e  of  Wales.  There  is  no  a;l  of  pirliament  afterwards  in  the  time 
of  yames  I.  crea.ing  him  Duke:  nir  can  a>y  doubt  arilc  of  his  r'g'^.t  thereto  under  the  charter  of 
J  I  Edwaid  in.  from  the  a£l  of  J;imesl.  etiabiing  him  ti  leafe  pait  of  the  duchy  lands;  fcveral  afts 
being  palled  to  enable  the  Dukes  for  the  time  being  fo  to  do.  Nor  is  it  a  fitisfadory  anfwer,  that  that 
cafe  was  founded  on  an  aft  of  parlijnienc  made  on  pjli-ical  >ifws,  and  fo  dilTerent  from  the  rules  of  com- 
mon law  ;  for  the  difference  of  that  cafe  from  others  is  in  the  nature  and  fjrm  of  the  limitation  of  the 
kind  of  cftates  to  be  taken  in  the  duchy,  not  in  the  perfo'is  to  t  ike.  But  1  own,  adds  my  Lord  Hard- 
wickc,  1  /hould  not  be  quite  facisiicd  to  found  my  opin'ftn  on  this,  for  political  realbns  might  have  feme 
■weight.  But  this  determination  liappens  to  be  ftridlly  agreeable  to  the  rules  of  law  in  <:\ks  of  common 
perfons  ;  as  appears  from  F.  N.  B.  1S8.  on  ihs  wxt  tie  a:ixi!io  aJJi/ium  mi/ii.m  fticiendum,  where  he 
fays,  ihit  primogenirus  then  alive  is  fufficicnt  j  \\h'th  is  agreeable  10  Lord  EUefmere's  obfervation,  that 
Cbai/es  heamt  priwogciiitus  on  the  death  of  his  brothtr  wirhout  ifl'ue.  This  is  an  original  writ,  where 
the  phrafe  and  language  of  the  law  is  moll  critical  anii  precife,  and  has  been  always  conltrued  with  grpat 
ftridnefs.  I  have  been  furnilhed  with  the  original  cafe  ot'  the  diirhy  p  inted  in  161-?,  which  is  very  fcarce, 
where  it  appears  to  have  been  by  the  greateil  tnen  with  full  afTent  of  council,  and  the  leafons  of  the  refo- 
lution  at  large  :  and  Fttzherbnt's  Natura  BirviuM  is  exprefsly  mentioned  and  relieJ  on  theie.  i  Vez. 
394. — Note,  Mr.  Chiiftian,  in  his  edition  of  Sir  IVdii im  Blackji'nei  Conmentan-.i,  fuppjrts  Lord 
Coke's  opinion  j  Lut  takes  no  notice  of  v.hit  fell  iro;n  Lord  Hardvvicke  in  the  above  paflage  :  it  rs 
therefore  that  the  editor  has  given  it  at  length. 


3JJ)iots  ana  Hunaticlis* 


ixparie  'T^HE  bp.nkruptcy  of  the  committee  is  a  fufEcient  caufe  for  re- 
Milrtmay,  M.  moving  him  on  account  of  the  fund  for  maintenance :  but 
3^  e».  jun.    ^i^g  cuftody  of  the  perfou  will  not  tlierefore  be  changed,  if  the 

Mafter  finds  it  proper  with  regard  to  the  comfort  of  the  lunatick 

that  it  fhould  continue. 


SJnUicfment, 


(A)  What  Matters  are  indidlable. 

Jteit  f.         t  T  is  an  indi£lable  offence  to  confpire  to  prevent  the  courfe  of 
Mawbey,       1  juf^icg  by  producing  a  falfe  certificate  (under  the  hands  of  juf- 
Kep.  619.     tices  of  the  peace  that  a  road  indicted  is  in  repair)  in  evidence  to 
influence  the  judgment  of  the  court.  And  in  ftating  fuch  a  crime 
in  the  indictment,  it  is  not  necc;irary  to  fet  forth  that  the  defend- 
ant* 


ants  knew  at  the  time  of  the  confpiracy  that  the  contents  of  the 
certificate  were  falfe  ;  it  is  fufficient  that  for  fuch  purpofe  they 
agreed  to  certify  the  fa<n:  as  true,  without  knowing  that  it 
was  fo. 

(B)    How  far  it  is  necefiary  to  bring  the  Offence 
indidtable  within  the  very  Words  of  the  Statute. 

A  N  indi£lment  on  the  23  G.  3.  c.  13.  for  enticing  artificers  to  Rex  v. 
■^    go  out  of  the  kingdom,  C5V.  alleged  that  the  defendant  con-  ^^y^^ieton, 
tra£ted  wjth  a  manufa£l:urer  workman  and  artificer  to  go  out  of  Rep.  730. 
this  kingdom  of  Great  Britain  into  a  foreign  country  called  Ame- 
rica, fuch  foreign  country  not  then  being  within  the  dominion  of 
or  belonging  to  the  crown  of  Great  Britain,  was  holden   good  ;— • 
though  it  was  objected,  that  the  ftatute  was  in  the  disjun£live, 
workman  or  artificer;   and  that  tlie  indiflment  charged  y^/wmf-a! 
generally  to  be  out  of  the  king's  dominions,  whereas  fome  parts 
of  it  are  within  them. 

In  an  indictment  on  i  7  G.  3.  c.  26.  §  7.  for  taking  more  than  Rexv.  Gil- 
10/.  in  the  100/.  for  brokerage,  \^c.  it  is  not  neceflary  to  prove  ^af^j^Term 
that  the  defendant  took  the  exafl  fam  laid  in  the  indicftment, 
though  it  be  not  laid  under  a  vUlelicet.  It  is  to  be  left  to  the  jury 
to  confider,  whether  the  excefs  were  really  taken  as  a  fair  charge, 
for  drawing  the  writings,  is'c.  or  whether  it  was  not  fo  taken  as 
a  device  to  avoid  the  fiatute. 


3infancp  ana  Z%t. 


(A)    How  far  the  Law  takes  notioe  of  an  Infant  in 
vefitrefa  mere, 

T TI  TE  have  already  feen  that  an  infant  in  ventre  fa  mere  is  to  Rea'e  v. 
^^     many  purpofcs  confulered  as  if  he  were  actually  born.     It  ^!^'^^ 
has  been  alfo  holden,  that  he  may  be  vouched  ;  and  fhall  be  en-  244. 
titled  to  take  under  a  devife  to  children  living  at  thetejiator's  death,  burdetv. 
whether  the  devifor  be  his  parent  or  a  ftranger  :  that  he  is  within  ^°P^g°°<^» 
the  terms  of  a  power  to  charge  lands  for  the  portions  of  younger  Cooperv. 
children,  living  at  the  father  s  death,  that  he  tnay  have  an  injunc-  Forbes, 
tion  granted  on  his  behalf  to  ftay  wafte  j  and  may  have  a  guardian  ]^^''^^' 
appointed  for  him  under  the  ftatute  of  12  Car.  2.  c.  24.  But,  where  Bennet  v. 
the  terms  of  the  devife  are  general,  as  to  the  teflator's  children  *-•  neywood, 
and  grandchildren,  not  referring  to  the  period  of  his  death,  it  has  ^^'j^'g  ^°*' 
been  holden,  that  a  pofthumous  child  cannot  take  under  it.   At  the  Blake,  a  Br. 
Came  time  it  muft  be  remembered,  that  it  is  laid  down  in  a  moft  ^^'  -R-*?- 

H  h  3  refpedable  3"' 


47©  Infancy  nnti  Hgc» 

a  Vez.j""-  refpe£table  work  (<j\  that  it  is  now  a  fixed  principle,  that  whcre- 
673-  ever  the  confideration  will  be  for  his  benefit,  a  child  in  ventre  fa 

S°an.<Y,        ^^ere  fhall  be  confidered  as  actually  born. 

1  P.  Wms.  341.     Lancashire  v.  Lancalhire.  5  Term  Rep.  49.       (a)  Watkins's  Law  of  Defcents,  142. 


information  quo  SZlarranto, 


Rexv.  Sar-   TF  it  be  doubtful  whether  a  refidence  in  a  borough  previous  to 
£«"'»  *    an  eleftion  which  required  refidence  as  a  qualification  were 

Rep!466.     ^"^  fi^^  or  not,  the  court  will  grant  an  information  in  nature  of 
Rex  V.  Duke  a  quo  warratita, 
ef  Rich- 
mond, 6  Term  Rep.  560. 


3Jn)un(tions. 


(A)    The  feveral  Kinds  of  Injundions,  and  when 

granted. 

Longman       'T^HE  defendant  had  contracted  with  the  plaintiffs  to  fupply 
and  another     1     them  with  mufical  inftruments  for  a  ftipulated  time,  and  not 
^niir.  64-.'  to  fell  any  on  his  own  account,  but  the  plaintiffs  becoming  bank- 
rupts, the  defendant  conceived  that  he  was  difcharged  from  the 
contract,  and  fold  them  for  himfelf.     On  a  bill  being  filed,  the 
plaintiffs  moved  before  anfwer  for  the  iajunclion.  But  the  motion 
■was  refufed,  as  an  attempt  to  anticipate  by  an  interlocutory  order 
the  decifion  of  the  court  upon  the  effe6l  of  the  contracl,  and  fo  to 
obtain  in  that  fhape  a  fpecifick  performance  of  it.     Befides,  the 
court  never  interfere  in  this  ftage  of  the  caufe,  but  in  thofe  cafes 
where  the  defendant  is  committing  a  trefpafs,  by  which  imme- 
diate injury  may  be  fuftained  ;  as  in  the  motion  to  flay  wafte.    la 
matters  of  contradl  it  is  never  done. 
Craft  V.  An  injundlion  has  been  granted  by  the  court   of  Chancery 

LordBeifaft,  before  appearance  to  reftrain  the  defendants,  who  had  gotten  a 
^n  Ch.  Feb.  j^j^^  ^£  £^jg  from  the  plaintiff  of  all  his  effefls,  from  removing 
Johnfonv.  fixtures  and  manure.  But  It  has  in  fuch  cafe  been  refufed  by  the 
Goidfwaine,  court  of  Exchequer  to  reftrain  a  tenant  from  ploughing  up  land, 
Anitr,  749.  ^^^  carrying  away  manure  and  compoft,  contrary  to  the  terms  of 

his 
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his  leafe ;  confidering  it  merely  as  a  breach  of  contrail,  not  a  cafe 
of  irreparable  wafte. 

On  a  trufl:  to  fell,  a  fuggellion  in  the  bill  of  improper  conduct  Pechel  v. 
in  the  truftees,  in  not  giving  fufRcient  notice  of  the  fale,  is  not  a  ^°^vier, 
ground  for  an  injunclion  to  ftop  the  fale  ;  it  is  not  one  of  thefe     "  ''  ^^^' 
cafes  in  which,  on  account  of  irreparable  injury  to  the  plaintiff, 
this  fummary  proceeding  is  admitted. 

After  an  injunftion  on  the  original  bill  diflblved  on  the  coming  Gadd  v. 
in  of  the  anfwer,  the  plaintiff  cannot  have  an   injun6lion  on  the  ^of^i^ 
amended  bill,  though  fupported  by  affidavits,  unlefs  the  defendant  Lincha^^^* 
be  in  contempt ;  and  not  after  an  ipjun61:ion  diflblved  on  the  me-   Touie, 
rits,  if  the  defendant  be  in  contempt,  without  fpecial  affidavit  of  ''^•iSS. 
merits. 

Though,  in  general,  an   injun£lion  cannot  be  extended  (a)  to  (,2)  Gadd  7. 
protect  one,  who  is  not  a  party  to  the  fuit  in  equity  ;  yet  an  in-  Wofraii, 
junclion  to  flay  proceedings  at  law  will  prevent  a  fuit  againft  the  /an  b  ["* 
ftierifF(i^)  for  not  paying  over  money  levied  by  him  in  the  original  stanway,  * 
action  before  the  injunclion   iffiaed,  provided  he  comply  wiih  the  Anftr,  556. 
terms  of  it,  by  bringing  the  money  into  court.  ^^' 

An  injunction  will  be  granted  upon   affidavit  before  fervice  of  y, 

fubpoena  to  prevent  the  negotiating  of  a  note  unfairly  obtained.  Blackwood, 
Such   an  injundlion    is  in  the  nature   of  an  injunction  to    ftay  ^"^- '^''• 
wafle. 

(B)  How  diflblved. 

tF  an  injunclion  be  granted  for  want  of  an  anfwer,  and  the  de-  Hurftv. 
-*■   fendant   afterwards  demur,   and   his  demurrer  be  allowed,  yet  I'^'O'Tias, 
by  the  courfe  of  the  court  of  Exchequer,  the  injun£lion  cannot  be      "  '"'  5  S- 
diflblved  without  a  previous  order  for  that  purpofe. 

An  unreafonable  delay  on  the  part  of  the  plaintiff  is  a  fufficient  Penney  v. 
ground   to   diflblve  an  injun£lion  ;  as,  where  a  commiffion  to  ex-  Edgar, 
amine  witnefTes  was  not  returned  in  two  years.  Anftr.  276. 

A  reference  of  the  anfwer  for  impertinence  is  a  good  caufe  for  Hunt  v. 
continuing  the  iniundlion.  Thomas, 

°  •'  Aiiftr.  591, 


3Joint^Xenants  ann  Xtnants  in 
Common* 


(A)  What  Words  create  a  Joint-Tenancy,  and  not 
a  Tenancy  in  common,  and  e  coiiverfo. 

'T^HE  Earl  of  Suffolk  bequeathed  20,000/.  to  his  brothers  George  Lord  Bln- 

■*•     Howard   and  Henry  Hcivard,   and  to   the   four  children  of  don  v.  Earl 

Henry^  equally  to  be  divided  between  them>  fliare  and  fliare  alike  -,  "  ^"  °^  ' 

H  h  4  and 
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I  p.  Wms.    s»nd  if  either  of  them  die,  to  the  furvivors  or  furvlvor  of  them, 
96.    I  Br.     Giorge  furvived  the  teftator,  but  died  before  any  pvirt  of  the  money 
■    •  ^  9*    yjis  p.iid  j  and  a  quellion  was  made,  Whether  h.is  fiiure  fliould  go 
to  his  reprefentatives,  or  be  divided  between  the  furvivors  ?   Lord 
Coivpir  htld,  that  the  iiitereft  in  this  fiiare  was  vcfied  in  George 
by  hisfurviving  the  teftator,  and  of  courfe  tranfmiilible  to  his  re- 
prefentatives.    He  faici,  by   the  firft   words,     *'  Ihare  and  Ih.ire 
♦'  alilce,"  it  was  plain  the  legatees  were  tenants  in  common ;  and 
by  the  fubfequent    words,  '^  that  if  any  of  them  die,   his   fbare 
**  (hall  jio  to  the  furyivor,"   it  mull  be  intended,  if  any  of  them 
fliould  die  in  the  lifetime  of  the  tcilator  ;  for  by  that  conIlru£\ion 
every  word  of  the  will  would  have  its  cft"e£l  <ind  operation.     Lut 
this  decree  was  reverfed  upon  an  appeal  to  the  Lorils,  their  lord? 
fliips    being    of  opinion,  that  the  time   of  furvivuriliip  related  to 
the  time  u  hen  the  debt  (hould  be  paid,  not  to  the  death  of  tha 
teftator,  ard  that  Gccrge  not  huviiifi;  lived  to  that  time,  the   fur- 
vivi;ig  legatees  were  entitled  to  his  fliare.     This   dccifion  of  the 
Lords  feems  to  have  been  impeached  in  the  cafe  of  Stringer  \\ 
{a)  Sifra,     Philips  {a),  which  was  foon  afterwards  determined  at  the  Rolls, 
^ae  'e's*       '^'^^^  later  judges  have  exprelTed  a  doubt  of  the  ground  upon  which 
their  lordiliips  proceeded.     However,  the  circumftances  of  the 
a  Ves.  jun.  cafe,  it  (hould  feem,  would  bear  out  the  decree  of  the  Lovds.  The 
^i  fum  bt  queatlied  was  an  old  debt  from  the  crown  fecured   upou 

the  hearth-money  revenue,  which  was  lakeri  away  by  ftatute.  It 
was  an  unproductive  fund  till  payment,  and  could  be  of  no  ufe  to 
any  one.  That  was  an  event  depending  upon  intereft  and  fo.li- 
citation,  and  was  extremely  retarded  by  the  confideration  of  its 
going  to  reprefentatives.  From  thefe  circumftances,  therefore^ 
the  words  fnouldfeem  to  relate  to  the  time  when  the  debt  fiiould 
be  paid.  But  the  conftru£lion  put  on  the  words  of  furvivorfliip 
by  Lord  Coivpcr,  and  recognized  by  Sir  Jofeph  jekyll  in  Stringer  v. 
Philips,  has  generally  obtained,  unlefs  it  has  been  manifeft  from 
the  penor  of  tlie  will  that  they  pointed  to  the  diftribution  of  the 
fund. 
Roebuck  y.  A  teftatrix  gave  ftock  to  truftees  upon  truft  to  pay  the  dividends 
Dean,  j.q  j^^.^  nicce  for  life,  gnd  after  deccafe  that  tlie  flock  (hould  be 

jg,  equally  divided  between  the  brotlier  and  four  fifters  of  the  tefta^ 

4  Br.  Ch.      trix,  "  and  in  like  manner  between    the  furvivors  or  furvivor  of 
Rep.40j.      t^  them."      Lord   Lnughhorough  adopting  Lord  Cowpers  idea   in 
■*    '  Bindou  V.  Suffolk,  iield  that  the  words  "  furvivors  or  fur'vivor"  re- 

lated to  th.e  time  of  the  tcftatrix's  death,  in  order  to  prevent  the 
lapfe  of  a  fliare  by  the  death  of  a  legatee  in  her  lifetime  :  that 
therefore  this  was  a  tenancy  in  common  between  thofe  who  were 
alive  at  the  death  of  the  niece,  and  the  reprefentatives  of  thofe 
who  died  in  her  lifetime. 
Perry  V.  A  teft.ator  bequeathed  ftock  to  truftees  upon  truft  to  pay  thein- 

Woods,         tereft  to  A.  for  life,  and  aftifr  her  deceafe  to  her  children  ;  but  in 
204."'"'""*  ^"^^^  ^^^  ftiould  die   leaving  no  children,  to  5.  and  C,  fhare  and 
ihare  alike,  or  to  the  furvivor  of  them.     B.  died  in  the  lifetime  of 
A.y  and  then  A.  died  without  iflue.     The  intereft  vefted  in  B.  and 
C.  upon  the  death  of  the  teftator,  as  tenants  in  common,  and  upj^ia 

tnQ 
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the  death  of  A.   became  divifible  in  moieties  between  C.  and  the 
reprefentatives  of  B, 

A  teftator  devifed  a  real  eflate  to  his  heir  at  law  and  his  iflue  Brograve  v, 
male  in    ftri£l  fettlement  ;   remainder   in  trull  to  be  fold,  and  the  Winder, 
money  arifing  from  the  fale  to   be   equally  diftrlbuted   among  the  \-,^^' ^^^' 
three  fons  and  dauj^hters  of  the  teftator's  niece,  or  the  fur-uivors  or 
furvivor  of  them.     Lord  Chancellour  admitted  it  to  be  in  general 
perfectly  true,  that'  thefe  words  of  furvivorfhip  will  not  prevent 
the  intereft  from  veiling  at  the  death  of  the  teftator  :  but  in  this 
cafe  he  was  of  opinion,  that  it  was  clearly  the  ferife  of  the   will 
that  the  produce  of  the  fale  was   to   be  perfonal  eftate.   that  the 
children  were  to  take  it  in  money  :  there  was  to  be  no  tift  till  dif- 
tribution,  that  is,  the  death  of  the  tenant  for  life   without  illue : 
the  obje(Sl;  of  the  diftribution  was  pointed  out  to  be  among  the 
perfons  named,   or  the  furvivors   or  furvivor  ;  fo  that   that  ex- 
cluded the  pollibility  of  taking  in  perfons  who  were  then  dead. 

A  teftator  diredtd  by  his  will,  that  "  in  cafe  both  his  fons  M.  Wilfonv, 
«■'  and  /.,"  to  whom  he  had  devifed  his  eftates,  "ftiould  happen  to  ^^y'^' 
^'  die  unmarried,  and  that  neither  of  them  Ihould  have  any  iffue  \^^'^ 
**  lawfully  begotten,  then  his  daughters  M.y  S.,  and  C,  and  the 
**  furvivors  and  furvivor  of  them,  and  their  alhgns,  be  permitted 
?*  to  receive  all  the  rents,  iffues,  and  profits  of  all  the  faid  leafes, 
?*  lands,  and  premifes,  as  tenants  in  common,  and  not  as  joint- 
**  tenants."  The  teftator  then  gave  legacies  to  his  daughters, 
;ind  added,  **  in  cafe  his  faid  daughters  M.,  5.,  and  C,  or  any 
**  or  either  of  them,  fhould  happen  to  die  before  their  re- 
"  fpe6live  days  of  marriage,  his  will  was,  that  the  faid  fortunes 
''  to  them  refpe£lively  bequeathed  as  aforefaid  fhould  go  to  and 
"  be  divided  between  his  faid  fons,  and  the  furvivor  of  them,  and 
*'  to  and  among  the  furvivors  and  furvivor  of  them  the  faid 
"  M.f  S.,  and  C,,  fhar^  and  fhare  alike."  AH  the  devifees  fur- 
vived  the  teftator.  M.  the  eldeft  fon  died  unmarried,  leaving 
his  brother  /.,  who  upon  his  death  became  entitled  to  the  whole 
intereft  in  the  teftator's  leafehold  eftates.  M.  and  S.  both  mar- 
ried after  the  teftator's  death,  and  both  died  in  the  lifetime  of 
their  brother  /.  Upon  the  death  of  /.,  C.  the  furviving  daughter 
claimed  all  the  teftator's  leafehold  eftates  and  interelts,  which 
were  accordingly  decreed  to  her  by  the  court  of  Chancery  in //Y/aW; 
but  upon  appeal  to  the  Lords  in  this  country,  that  decree  was  re- 
yerfed  ;  and  it  was  declared  that  the  eftates,  by  virtue  of  the 
will,  upon  the  contingencies  which  had  happened,  were  well  de- 
vifed to  the  teftator's  daughters  M.,  S.,  and  C,  as  tenants  in 
common  ;  and  that  therefore  they  were  to  be  equally  divided  be- 
tween the  furviving  daughter  and  j:he  reprefentatives  of  the  two, 
■who  were  dead. 

A  teftator  bequeathed  30,000/.  to  his  executors  in  truft  for  the  Earl  of  Sa- 
lequal  and  feparate  ufe  of  his  five  daughters,  equally  among  them  ''^"''y  ^' 
and  their   refpeclive  children,  being   6000/.  a-pieci  lor  each  of  his  Ambl-'sS?. 
faid  daughters  and   their  refpeftive  children,  to  be  placed  out  at 
intereft  with   the  approbation   of  each  of  his  faid  daughters  re- 
ipedively,  as  to  her  fhare.     And  if  any  of  his  faid  daughters 

Ihould 
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ftiould  die,  then  the  6000/.  given  for  the  benefit  of  fuch  daughter 
and  her  children  fliould  be  in  truft  for  her  daughters  and  younger 
fons,  in  fuch  manner,  proportion,  and  to  be  payable  at  fuch  time, 
as  fuch  his  daughter  fo  dying  fhould  by  deed  or  will  appoint  •,  and 
for  want  of  appointment,  in  trull  for  the  daughters  and  younger 
fons  equally  between   them,  and  to  the  furvivors  and  furvivor  of 
them  :  and  in  cafe  there  (liould  be  no  fuch  daughter,  or  younger 
fon,orall  fhould  die  before  21  or  marriage,  then  in  truft  that  his 
daughter  fo  dying  (liould  difpofe  of  the  6000/.  and  intereft  to  fuch 
of  her  fillers  and  younger  children,  and  in  fuch  proportions,  as  fhe 
fhould  then  judge  would  have  moft  occafion  for  the  fame :  and 
for   want   of  appointment,  tlicn  in    truft  for   all  and  every  the 
daughters  and  younger  fons  of  her  fifters  that  (hould  be  living  at 
her  death,  equally  to  be  divided  between  them.     J.  S.,  one  of  the 
daughters,  made  her  will,  and  appointed  the  6000/.  among  her 
children.     Her  children  died  in  her  lifetime,  having  refpecSlively 
attained  21.     The  6000/.  veiled  in  thefe  children,  on  their  at- 
taining 21,  fo  as  to  be  traiifmifiible  to  their  reprefentatives.     The 
words     "  furvivors  and  furvivor"    only  meant  to  give  crofs  re- 
mainders  to    the    children    before  the    devife   over   could   take 
place. 
Trewenv.      *    A  tcftatrix,  after  making  fevcral  devlfes  and  bequefts  to  dif- 
Relfe,  3  Br.  ferent  perfons,   (among  whom   were  ^.y  B.y  and  C,  her  execu- 
Ch.  Rep.      ti-ixes,)   declared  it   to  be  her  will,  that  if  any  of  her  legatees 
fliould  die  in  hev  lifetime,  or  before  their  legacies  became  due  and 
pavable  to  them  or  any  of  them  fo  dying,  the  fame  (hould  go  and 
defcend  equally  between  her  executrixes.     By  codicils  the  teftatrix 
fubftituted  D.  and  E.  as  executors  in  the  ftead  of  ^.,  and  F.  inftead 
of  B.y  with  the  fame  power,  authority,  and  (hare  of  her  eftate,  as 
j4.  and  B.  would  have  had  witfi  the  other  executors.     One  of  the 
executrixes  died  foon   after  the   teftatrix,   and  one  queftion  was. 
Whether  her  (hare  in  the  refidue  furvived  to  the  others,  or  went 
to   her  perfonal  reprefentatives,   which  depended  upon,  whether 
they  took  as  tenants  in  common  under  the  will,  or  as  joint-te- 
nants ?    The  queftion  was  occafioned  by  the  introduction  of  the 
word  equally  into  the  will.     By  Lord  Ihur/ow — The  firft  claufc  in 
the  v/ill  is  certainly  not  fufficient  to  make  the  executors  tenants  in 
common  ;  I  never  knew  any  conftru6lion  carried  fo  far.     In  giving 
the  lapfed  legacies  the  teftatrix  has  ufed  the  word  equally.    Certainly 
the  word  equally  has  been  held  to  give  a  tenancy  in  common, but  that 
is  always  with  reference  to  the  other  parts  of  the  gift.    The  gene- 
ral intent  of  the  teftator  will  over-rule  the  word  equally y  rather 
than  the  word  equally  (hall  over-rule  the  general  intent  of  the 
teftator-     From  the  whole  of  the  words,   I  think  the  teftatrix 
meant  them  all  to  be  executors,  with  equal  authorities  and  equal 
fliares,  and   that  they  being  now  reduced  to  three,  thofe  three 
muft  take  in  equal  (hares. 
Wackellv.         A  teftatrix  bequeathed  the  refidue  of  her  perfonal  eftate  to  two 
Winter,        grandfons  and  a  grand-daughter,  to  be  equally  divided  between 
3Vez.jun.    jj^g^n,  (hare  and  fhare  alike;  the  fliares  of  the  two  former  to  be 
"^  '  paid  at  twenty-one,  and  the  Iharc  of  the  latter  to  be  paid  at  the 

like 
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like  age  or  marriage  :  and  fhe  direfled,  that  if  the  grand-daughter 
died  before  the  time  of  payment,  her  {hare  fnould  be  equally  di- 
vided between  the  grandfons;  and  in  cafe  of  the  death  of  either  of 
them,  the  whole  fliould  be  paid  to  the  furvivor :  and  if  either  of 
the  grandfons  fhould  die  under  twenty-one,  his  (liare  fhould  go  to 
the  furviving  grandfon  :  and  if  they  all  three  died  before  tlve  time 
appointed  for  the  payment,  the  whole  {hould  go  over.  Both  the 
grandfons  died  under  twenty-one  ;  but  the  grand-daughter  at- 
tained that  age.  It  was  decreed,  that  flie  was  entitled  to  one 
third  ;  and  the  reprefentative  of  the  furviving  grandfon  to  the 
other  two. 

(B)    Of  the  joint   and    dlftind:   Interefts  of  Joint- 
Tenants  and  Tenants  in  Common. 

/\  N  advowfon  belonging  to  joint-tenants  or  tenants  in  common  VoLiilgS/. 

"^^  is,  it  (hould  feem,  one  entire  thing,  nor  is  it  in  its  nature  fe-  '  h.bj. 

verable  but  by  partition  :  therefore,  as  we  have  feen  before,  if  one  Vu.  7  g. 

joint-tenant  or  tenant  in  common  prefent,  or  if  they  prefent  feve-  pi- 17. 

rally,  the  ordinary  may  admit  or  refufe  fucli  a  prefentee,  and  un-  ^^'*-  ■^'''■• 

lefs  they  will  join  in  the  prefentation,  may,  after  the  lix  months,  2^3.  ^Co.* 

prefent  himfelf,    as   by   lapfe.     But    if    the  ordinary  choofe  to  Lite.  i66.b. 

admit  the  prefentee  of  one  of  them,  the  prcfentation  of  that  one  j^^^o'e.^as- 

•will  be  a  prefentation  in  the  right  of  all.     But  this  is  to  be  un-  been  quef- 

derftood  of  mere  joint-tenants  or  tenants  in  common ;  for  in  the  tione<j, 

cafe  of  co-parceners  the   law  is  different.     For   upon  their  not  ^'^'^'^^''''^ 

.  -  fi  'CS  CO  tlic 

agreeing  to  prefent,  the  law  confiders  their  right  of  prefenting  as  grantee. 
fevered  by  a  partition  to  prefent  by  turns,  as  much  as  if  they  had  See  Hargr. 
actually  made   fuch  a  compoficion:  therefore  though  tenants   in     g^V"* 
common  mud  join  in  a  quare  impedity  coparceners   need  not.     If  The  affirml 
they  cannot  agree,  it   is  of  common   right  that   the   elddl  (hall  ative  bow. 
prefent  on  the   firit   avoidance  j  the  fecond  on   the  fecond,   the  ^"."'^'n^'™- 

t  rni  •  -    -1  ^        •  rr  tamed  by  a 

third  on  the  tnird,  and  fo  on.     This  privilege  goes  to  the  ilTue  or  great  livmg 
afTignee  in  law,  or  in  fa(£l:,  fuch  as  the  grantee  (a),  or  tenant  by  authority. 
thecurtcfjr.  ...  b!!:;."- 

If  two  tenants  in  common  be  fued  in  a  quare  impedity  one  make  2  irft.  124. 
default,  and  the  other  appear,   if  he  have  judgment,  he  ihall  have  -  ^"  Abr. 
a  writ  to  the  biftiop,  though  on  default  the  plaintiff  is  entitled  to    j'^'/j^'^'^' 
a  writ  to  the  bifhop  againll  him  who  made  default.     And  where  373  pi.  12. 
one  fuflers  judgment   by  default,  and  the  other  dies  pending  the  Barkei  v. 
writ,  this  judgment  will  be  a  bar  to  another  qtiare  tmpedit  brought   1,^,^3^° 
by  the  one  who  fuffered  judgment  by  default  and  the  reprefentative  i  H.  Bl. 
of  the  other  (in  which  the  former  is  fummoned  and  fevered)  to  4^^. 
recover  xhc  fame  prefentation  -,  tho'  gh  it  is  no  bar  to  the  right  of 
fuch  reprefentative  to  recover   on  the  next  avoidance  in  his  turn, 
where  they  have  agreed  to  prefent  by  turns. 

If  a  lapfe  incurs,  where  perfons  have  a  right  to  prefent  byturns,  Bro.  Pre- 
it  is  holden,  that  the  right  only  of  the  perfon  who  had  then  a  right  I<="t'  pi.aS, 
to  prefent,  IhaU  be  loft. 
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Bro.  Qua,  So,  if  there  are  four  co-parceners,  the  eldeft  and  fecond  prefent. 

Imp,  pi.       J^  ftranger.  ufurps  on  tlie  third  ;  this  ufurpation   will   only  affe<^ 
that  turn,  and  the  fourth  may  prefent  when  his  turn  comes,  and 
if  dillurbed  may  have  a  qnare  impedit;  for  the  ufurpation  only  dif- 
turbed  the  turn  of  the  third. 
Pyke,  wi-  A  qiiare  wipedit  was  brought  againfl:  the  Bifhop  oi  Bath  and 

?r°rv""''*"  ^^^^^^^^  ^"^  Tkeopk'ilus  Lindfey  clerk,  for  the  vicarage  of  Che-u 
Bifhop  of  Magna  with  the  chapel  of  Z)«W;v_)' annexed,  in  SomerfetJI}ire.  The 
Bath  and  declaration  Hated,  that  the  advowfon  belonged  to  one  Richard 
Lindfc''"'^  ^o^e-r/j-  in  the  time  of  Queen  Elizobethy  upon  whofe  death  it  de- 
clerk,  c.R.  fcended  to  his  four  daughters  in  coparcenary.  It  then  ftated  the 
Hii.  270.  feveral  alternate  prcft-ntations  by  them  or  their  alTignees,  till  the 
5*  7th  avoidince  thereof,  after  the  death  of  the  faid  Richard  Roberts, 

by  the  death  of  John  Hatch  clerk.  It  then  dated,  that  upon  that 
avoidance  one  Silvaniis  Bofid,  claiming  title  ViX\(\i::x  Prudence Amory\ 
one  of  tl;e  daughters  of  the  faid  Richard  Roberts,  prefentcd  JVi/- 
liam  Smith  his  clerk,  who  was  thereupon  admitted.  It  then  dated 
the  prefentation  of  one  Robert  Pyke  on  the  death  of  Smith,  and 
the  death  of  Pyke,  which  made  the  prefent  avoidance,  and  the 
plaintiff,  claiming  title  under  Mary  Weficoty  the  eldeft  daughter  of 
Richard  Roberts,  faid,  that  it  belonged  to  her  now  to  prefent  in 
this  the  ninth  avoidance  after  the  death  of  the  faid  Richard  Ro- 
berts, and  that  the  defendants  difturbed  her. 

To  this  the  Bifhop  pleaded,  that  he  claims  only  as  ordi* 
nary,  ^c. 

The  defendant  Lindfey  in  his  plea  admitted  the  whole  of  the 
declaration  down  to  the  feventh  avoidance  by  the  death  of  Hatch, 
but  derived  a  title  under  Prudence  Amory  to  one  Thomas  Gibbon^ 
who  upon  that  avoidance  prefented  one  Robert  Rogers  his  clerk, 
who  was  thereupon  admitted,  ^c.  and  that  the  faid  Robert  Ror- 
ger^!  died  incumbent  thereof;  that  his  death  made  the  eighth 
avoidance  after  the  death  of  the  faid  Richard  Robert f.  It  then 
flated  that  Bond  afterwards,  upon  the  death  of  Rogers,  ufurping 
on  the  right  of  one  Elizabeth  Pyke,  who  claimed  under  the  fourth 
daughter  oi  Richard  Roberts,  prefented  Smith;  it  ftated  alfo  the 
death  of  Smith,  and  prefentation  and  death  of  Pyke,  and  that  it 
now  belongs  to  the  defendant  claiming  title  under  Elizabeth 
Squire,  the  fecond  daughter  of  Richard  Roberts,  to  prefent  a  clerk 
on  this  avoidance,  being  the  tenth  avoidance  fince  the  death  of  the 
faid  Richard  Roberts. 

The  plaintiff  in  his  replication,  after  ftating  the  title  of  Silvanus 
Bond  to  prefent  upon  the  feventh  avoidance  by  the  death  of  Hatch, 
faid,  that  Thomas  Gibbon,  attempting  to.  ufurp  upon  the  faid  5//- 
'vanus  Bond,  obftrudled  him  in  his  prefentation,  and  brought  a 
quare  impedit  againft  him  and  the  then  Bifliop  of  Bath  and  Wells. 
He  then  flated  the  whole  proceedings  on  that  quare  impedit,  and 
that  judgment  was  given  for  the  faid  Silvanus  Bond,  and  a  writ 
awarded  to  the  bifhop  to  admit  his  clerk.  It  then  ftated  the  fe- 
veral continuances  of  the  writs  to  the  bifhop  for  near  two  years, 
when  Smith  was  admitted  at  the  prefentation  of  Bond  in  purfyi- 

ancs 
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ance  of  that  recovery.  The  plainrifF  then  (aid,  that  pending 
this  quare  itnpedit  between  Gibbon  and  £o/idy  the  bifhop,  at  the  in- 
ftance  and  prefentation  of  Gibbon,  admitted  the  faid  Robert  Rogers, 
which  faid  admiffion,  ^c.  being  made  pending  the  faid  writ,  by 
virtue  of  the  faid  judgment,  became  wholly  void  in  law ;  but  that 
before  tlie  faid  Silvatius  could  obtain  the  admilTion  of  his  clerk, 
the  faid  Robert  Rogers,  died  fo  incumbering  the  faid  vicarage,  is'c. 

The  defendant  in  his  rejoinder,  after  protefting  againft  the  title 
of  the  faid  Silvatius,  and  protefting  that  the  faid  Robert  Rogers 
did  not  die  before  the  faid  Sihamis  could  have  obtained  the  ad- 
miflion,  ^V.  of  his  clerk,  faid,  that  the  faid  Robert  Rogers  lived 
a  year  three  months  and  ten  days  after  the  giving  of  the  faid 
judgment,  and  was  during  all  that  time  incumbent  of  the  faid 
vicarage  ;  and  that  the  -  faid  Silvamis  did  not  at  any  time  during 
his  lifetime  deliver  any  writ  to  the  bifiiop  to  admit  his  clerk,  but 
neglected  to  do  it  till  after  the  death  of  the  faid  Robert  Rogers, 
and  fufFcred  him  to  continue  incumbent  till  the  time  of -his  death. 

To  this  there  was  a  general  demurrer,  and  joinder  in  de- 
murrer. 

The  queftion  in  this  cafe  is,  "Whether  the  inftitution  and  in-  Lawrence, 
duilion  of  fygers  pending  the  quare  impedit  brought  by  Gibbon  Serjeant, 
againft  Silvatius  Bond  be  not  wholly  void?  Whether  the  inftitu-  j  •*?;*• 
tion  and  indutlion  of  a  clerk  at  that  time  can  be  confidered  as 
a  plenarty  ?  The  efFetSl  of  this  inftitution  and  indu£tion  being 
to  defeat  the  obje6t  of  the  fuit,  it  is  fraudulent,  and  therefore 
void.  For  any  a<£l  done  by  fraud  to  defeat  the  law,  is  void.  In 
Dyer,  295.  b.  p.  16.  it  was  held,  that  if  the  anceftor  a  few  days 
before  his  death,  with  intent  to  difcharge  the  heir  of  zScts,  enfeoff 
him  of  the  fame  land  by  fraud,  the  heir  fhall  not  take  advantage  of 
this  fraud.  In  3  Co.  78.  b.  a  prefentation  obtained  by  coliufion  is 
void.  Co.  Litt.  102.  a.  b.  If  an  action  of  debt  be  brought  againft 
the  heir,  and  he  alien,  hanging  the  writ,  yet  fhall  the  land 
which  he  had  at  the  time  of  the  original  purchafe  be  charged; 
for  that  the  aftion  was  brought  agauift  the  heir  in  refpe£l  ot"  the 
land.  Again,  in  Co.  Litt.  344.  b.  At  the  common  law,  if  hanging 
the  quare  itnpedit  againft  the  ordinary  for  refufmg  of  his  clerk,  and 
before  the  church  was  full,  the  patron  brought  a  quare  impedit 
againft  the  bifhop,  rmd  hanging  the  fuit,  the  bifhop  admit  and 
inftitute  a  clerk  at  the  prefentation  of  another,  in  this  cafe,  if 
judgment  be  given  for  the  patron  againft  the  bifhop,  the  patron 
fliall  have  a  writ  to  the  bifliop,  and  remove  the  incumbent  that 
came  in  pendente  lite  by  ufurpation,  for  pendente  lite  nihil  itino- 
vetur. 

In  the  cafe  of  Elvis,  Knight,  v.  Archbifhop  of  Torh  and 
others,  in  Hob.  320.  Lord  Hokart  fays,  *'  I  hold  it  c^eir  that  the 
*'  bifhop  cannot  refufe  to  admit  the  clerk  of  the  party  that  reco- 
**  vers,  and  return  a  plenarty  upon  another's  prefentation  and 
"  right :"  and  again,  "  It  is  clear  that  the  clerk  that  came  in 
"  hanging  the  fuit,  by  the  prefentation  of  tliem  that  have  no 
«  right,  (liall  be  removed."  In  3  Leon.  138.  Moore  v.  liiliop  of 
Norwich,  Lord  Anderfon  has  tl^eie  words,  "  \7hat  perfon  foever 
\\  is  prefeated  and  admitted  after  the  a(^ion  brought^  ana  unlrfs 
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"  it  be  that  the  title  of  the  patron  be  paramount  the  title  of  the 
«'  plaintiff  upon  fuch  recovery,  he  {hall  be  removed." 

In //o^.  193.  IVinchcombe  \.  Piille/ion,  the  defendant  in  0.  quart 
impedit  pleaded  that  the  plaintiff"  had  filled  the  church  hanging 
the  u'rit,  whereupon  the  plaintiff  demurred,  which  confefled  as 
much,  and  yet  judgment  was  given  of  a  writ  to  the  bifliop  ;  and 
F.  N.  B.  35.  c.  agrees  that  a  prefentment  hanging  the  writ,  fhall 
not  abate  the  writ  j  -and  7  H.  4.  34.  and  36.  This  fhews  that 
there  is  no  plenarty  in  contemplation  of  law  by  a  prefentation  and 
inftitutioii  during  the  fuit,  for  if  there  were,  this  writ  to  the 
bifliop  o{  ad adir.ktendum  clcriciim  would  be  totally  uftlefs.  All  thefe 
cafes  are  where  the  judgment  was  in  favour  of  the  plaintiff-,  but 
that  makes  no  difference,  for  in  quare  impedit  both  plaintiff  and 
defendant  are  a6tors.  Booth,  \i\.  230.  Befides,  in  F.  N.  B.  35. f. 
it  is  laid  down,  that  if  the  plaintiff's  clerk  be  inftituted  and  in- 
dudtcd  pendant  the  writ,  it  (hall  not  abate  the  plaintiff's  writ ; 
but  in  that  cafe,  if  the  defendant  recover  againft  the  plaintiff,  he 
fhall  avoid  the  plaintiff's  clerk ;  and  fo,  if  the  defendant's  clerk 
be  admitted  pendant  the  writ  againft  him,  if  the  plaintiff  recover^ 
he  fhall  avoid  the  defendant's  clerk.. 

'i  here  can  be  no  doubt  then,  from  thefe  cafes,  but  that  the  admif- 
fion  of  Rogers  pending  the  fuit  was  merely  void,  and  that  during 
his  lifetime  Bofid  might  have  removed  him.  The  queflion,  then, 
arifes,  Whether  Bond's  fuffcring  him  to  continue  incumbent  till 
his  death  will  make  any  difference  ?  whether  it  makes  that  a 
plenarty  which  would  otherwife  liave  been  wholly  void  ?  It 
certainly  does  not ;  for  no  length  of  time  can  give  effefl  and  va- 
lidity to  a  void  a£l.  ^lod  ab  ifiiiio  non  valet,  traclii  teinporis  non 
convnlefcit.  The  moment  the  judgment  was  given,  Rogers  was  as 
to  Bond  amoved.  In  2  Roll.  Abr.  350.  pi.  6.  if  a  man  recover  \\\ 
a  quare  impedit  againft  the  incumbent,  the  incumbent  is  fo  re- 
moved by  the  judgment,  that  the  recoveror  may  prefent  to  the 
church  without  any  other  amoval  of  the  incumbent,  though  the 
incumbent  continue  incumbent  de  faHo  until  the  prefentment  by 
the  recoveror.  And  in  pi.  7.  But  after  fuch  recovery  in  a  quare 
impedit,  a  ftranger  to  the  recovery  cannot  prefent  to  the  church  ; 
for,  notwithftanding  the  recovery,  ftill  the  incumbent  continues 
incumbent  de faBo  as  to  ftrangers.  This  laft  authority  fhews  the 
diftinclion  between  the  effeiSl  of  the  recovery  on  the  parties  to 
the  fuit,  and  on  ftrangers j  that  as  to  the  one,  there  is  a  ple- 
narty ;  as  to  the  other,  the  church  is  merely  void.  In  the  firft: 
cafe,  in  Rolle,  it  may  be  faid  that  the  quare  impedit  was  againft 
the  incumbent  himfelf,  but  that  in  this  cafe  it  was  not,  but 
only  againft  the  patron ;  but  by  analogy  the  rule  will  hold 
in  either  cafe,  for  at  the  time  the  fuit  was  ioflituted  the  church 
was  void,  Rogers  was  not  prefented  ;  he  could  not  be  made 
a  party  to  the  fuit.  It  would  be  abfurd  to  fay  that  the  judg- 
ment can  remove  parties  to  the  fuit,  but  not  thofe  introduced 
pending  the  fuit.  If,  then,  the  effeil  of  a  judgment  on  a  ftranger 
admitted  pending  the  fuit,  be  the  fame  as  on  the  incumbent  him-» 
felf  where  he  is  a  party  to  the  fuit,  fo  as  to  remove  him  from  the 
time  of  the  judgment  being  given,  I  conceive  it  can  make  no  dif- 
10  fcrenc* 
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fercnce  that  the  writ  was  not  fued  out  earlier.  For  I  know  of 
no  limitation  in  law  for  fuing  out  a  writ  of  ad  admittendufn  cleri' 
cum.  In  F.  N.  B.  38. y.  If  a  man  do  recover  an  advowfon,  and 
the  fix  months  pafs,  yet  if  the  church  be  void,  the  patron  may- 
pray  a  writ  unto  the  bifliop,  and  fliall  have  it  -,  and  if  the  church 
be  void  when  the  writ  Cometh  to  the  bifliop,  the  bilhop  is  bound 
to  admit  his  clerk.  And  in  reafon  the  fame  lav/  is,  if  the  patron 
after  the  fix  months  prefent  unto  the  bifhop,  if  the  church  h6 
then  void,  the  bifhop  is  bound  to  admit  his  clerk.  This  fnews 
that  there  is  no  time  of  limitation  for  fuing  out  the  writ,  but  that 
it  may  be  fued  out  at  any  time  whilil  the  church  is  void.  If  fo, 
the  death  of  the  party  can  make  no  difference.  In  Ho^.  166. 
Wifichcombe  v.  PiiUeftoti^  the  fame  thing  may  be  void  as  to  one 
perfon  and  not  as  to  another,  tffc.  Again,  "  this  prefentation, 
**  i^c.  made  upon  fimony,  is  utterly  void  againft  the  king,  and  the 
*'  church  in  no  fort  filled  by  it :  which  being  fo,  it  is  repugnant  in 
*'  itfelf  to  fay,  that  it  fliould  be  both  void  and  not  void  at  once 
**  againfl:  the  king.  Now  it  is  confefied  that  it  is  utterly  void 
"  againft  the  king  during  the  life  of  Say,  fo  that  the  king  might 
**  prefent  as  to  a  void  church,  which  being  granted,  it  is  abfurd  to 
*'  fay  that  his  death  fhould  alter  the  cafe  ;  for  the  king  cannot  be 
*'  difpoffefled  or  barred  but  by  an  a£l,  and  the  death  is  a  privation 
**  but  no  a£t."— -This  authority  clearly  (hews,  that  if  the  church 
were  void  as  to  Bond,  the  death  of  Rogers  could  make  no  differ- 
ence. It  is  clear,  then,  that  Bond  was  entitled  to  a  writ  to  the 
bilhop  to  admit  his  clerk ;  if,  therefore,  the  court  {hould  give 
judgment  in  favour  of  the  prefent  defendant,  they  muft  decide 
that  a  clerk  coming  in  under  a  writ  of  ad  ndmittendum  clericimi  is 
an  ufurper;  and  fuch  a  decifion  would  be  arraigning  the  juftice 
of  the  former  judgment. 

The  queftion  in  this  cafe  is.  Whether  the  prefentation  now  in  Hill,  ScrJ. 
queftion  be  the  ninth  or  tenth  turn  of  the  perfon  claiming  .(°'^''^^'**' 
under  the  laft  common  anceftor  who  was  feifed  of  the  entirety  ? 
The  declaration  ftates  it  to  be  only  the  ninth  turn,  and  omits  for 
that  purpofe  the  prefentation  of  Rogers.  The  defendant  in  his 
plea  has  introduced  this  prefentation.  The  replication  ftates  that 
this  prefentation  was  made  by  one  Gibbon,  pending  a  fuit  in  a  qnare 
impedit  brought  by  Gibbon  againft  one  S.  Bond,  wherein  there 
was  a  judgment  for  Bond;  but  that  before  Bond's  clerk  could  be 
admitted,  Rogers  d'lcA  incumbent.  The  rejoinder  admits  this  judg- 
ment, ftates  the  particular  time  of  the  death  of  Rogers,  which  was 
long  after  the  judgment  recovered  ;  and  that  Bond  fued  out  no 
writ  in  the  lifetime  of  Rogers  to  remove  him.  I  admit  that  the 
prefentation  of  Gibbon's  clerk  pending  the  fuit  was  covinous,  and 
that  he  might  have  been  removed  by  Bond,  But  Bond's  conduct 
in  not  removing  him  was  fraudulent ;  for  if  he  who  was  firft  de- 
frauded fits  by,  and  fuffers  that  fraud  to  continue,  when  he  might 
have  prevented  it,  to  the  prejudice  of  a  third  perfon,  he  is  him- 
felf  guilty  of  fraud.  And  where  an  advowfon  def  ends  to  co- 
parceners, the  law  is  exceedingly  precife  in  obliging  them  to  due 
diligence,  fo  as  they  may  not  by  any  laches  on  their  parto  atle£t 
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the  rights  of  thofe  who  are  to  come  in  fucceffion  after  thenti 
All  the  cafes  which  have  been  cited  on  the  other  fide  prove, 
that  Rogers  was  incumbent  as  to  all  but  parties  to  the  fuit.  If  he 
had  fucd  his  parifliioners  for  tythes,  they  could  not  have  pleaded 
this  judgment  in  bar  to  that  a£lion  ;  they  could  not  have  impeached 
his  title  on  that  ground  to  recover  as  againft  them.  He  was  in 
full  perception  of  the  profits-,  and  enjoyed  all  the  benefits  of  the 
church.  Watf.  Co.  In.  ed.  folio,  414.;  o£)avo,  749.  Asto Bond, 
the  church  was  fo  vacant  by  this  judgment  that  he  might  have  pre- 
fented  his  clerk.  The  plaintiff  has  in  fome  manner  affirmed  that 
a  writ  was  delivered  to  the  bifliop  for  that  purpcfe.  This  facl:,  if 
true,  would  have  been  fome  excufc  \  but  it  is  falfe  :  here  is  in 
fa(St  no  averment  of  delivery  ;  the  plaintiff  only  fays,  "  although 
'*  he  informed  the  court  he  had  delivered  it."  Tlie  bifliop  is 
the  officer  of  the  court,  and  if  he  had  been  properly  ferved  with 
it,  there  can  be  no  doubt  but  he  would  have  executed  it.  If  he 
had  not,  this  court  would  have  compelled  him  to  have  done  it* 
In  F.  N.  B.  38.  c.  it  is  faid,  that  the  party  recovering  (hall  have 
an  alias  and  a  pluries,  if  the  bifhop  do  not  execute  tlie  writ,  and 
attachment  againff  the  bidiop,  if  need  be.  So,  in  the  cafe  of 
Moore  v.  Bifliop  of  Norwich,  cited  from  3  Leon.^  the  bifliop  was 
fined  10/.  for  not  executing  the  writ,  and  Aficiit  alias  under  a  pe- 
nalty of  100/.  was  awarded.  Or  he  might  have  had  a  writ  of 
quare  mn  admifitt  as  in  F.  N.  B.  47.  c.  If  a  man  do  recover  an  ad- 
vovvfon,  and  hath  a  writ  unto  the  bifliop  to  admit  his  clerk,  and  he 
will  not  admit  him,  then  the  party  may  fue  an  alias  and  a  //«- 
ries,  or  attachment,  iifc.  or  may  fue  a  writ  out  of  the  Chanceryj 
or  out  of  the  Common  Pleas  at  his  ele61:ion,  de  quare  nott  admifity 
i£fc:  This  fine  on  the  bilhop  for  a  contempt  of  the  court  in  not 
obeying  the  writ  was  introduced  by  25  Fd.  3.  c.  6.,  which  diretSls 
that  the  temporakies  fnall  not  as  before  be  feized  into  the  king's 
hands  for  a  contempt,  but  that  the  court  fli.dl  take  a  reafonable 
fine.  Why  did  not  Bond  then,  armed  with  this  procefs,  deliver 
this  writ  to  the  bifliop,  or  compel  him  to  execute  it?  Or  Bond 
Bro.  Abr.  might  have  had  a  quare  iiicumbravit,  for  though  a  tie  admittas  was 
^*  ^""  not  fued  out  to  the  bifliop,  that  was  unneceffary,  the  bifliop 
'""  '  ^'  ■''  being  a  party  to  the  fuit.  I  admit,  that  there  is  no  dif- 
ference between  the  plaintiff  and  defendant  in  a  quare  impedit^ 
where  the  defendant  makes  title. — But  it  is  manifell,  that  there 
would  be  the  greatefl;  injuilice  done  to  the  other  parties  in  co- 
parcenary, if  a  party  who  had  recovered  in  a  judgment  were  to 
lie  by,  and  not  take  advantage  of  fuch  recovery  till  the  living  be- 
came void;  he  would  by  this  means  get  two  turns.  Now  this  very 
thing  is  confeffed  on  this  I'ecord,  and  not  the  flightefl  excufe  of- 
fered for  it.  Though  I  may  not  be  able  to  produce  a  cafe  dire£tly 
in  point,  yet  there  are  many  that  apply  upon  principle.  If  an  in-, 
cumbent  be  deprived  or  rcfign  to  the  ordinary,  it  is  the  duty  of 
the  ordinary  to  give  notice  to  the  patron,  otheiwife  there  can  be  no 
lapfe ;  or  if  he  collates  or  inftitutes  on  the  prefentation  of  a 
falfe  patron,  the  true  patron  may  prefent.  But,  if  the  true  patron 
do  not  prefent,  and  the  collatee  or  prefentee  die  incumbent,-  the 
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rue  patron,  if  he  have  only  an  alternate   right  of  prefentation, 
has  lofl  his  turn.      This  was  determined  in  the   cafe  of  Leak  v. 
Uifiiop  of  Coventry  and  another,  in  Cro.  Eliz.  8 1 1 .   In  that  cafe  there 
was  an  ahernate   prefentation  in  two    perfons,  and   the   clerk  of 
the  one  patron  had  been  deprived— the  bilhop,  without  e;iving  no- 
tice of  that    deprivation    to  -the  other,  collated  his  clerk,  which 
collatec  died  incumbent.     The  court  iind  that  this  collation  by  the 
bilhop  is  good  againft  all  but  the  very  patron,  and  this  only  through 
defedl  of  notice,  fo  as  he  might  have  removed  the  incumbent  by  a 
quare  impedit.     But  where  he  doth  not  remove  him,  fo  as  he  dies 
incumbent,  this  is  a  fervingof  his  turn,  and   as  a  prefentment  in 
his  turn,  fo  as  that  the  other  patron  fhall  not  be  now  prejudiced  by 
his  negligence,  but  fliall  have  it  now  as  in  his  turn.       And  it  is  a 
plenarty  and  incumbency  as  againft  him,  fo  as  he  now  may  prefent, 
and   well  fay,  that    the    turn  of  the  otlier    was  ferved.     Thefe  S^u: 
cafes  (hew  the  great  attention  the  law  requires  where  the  patron 
has  only  a  turn,  and   the  care  it  takes  that  the  intereft   of   an- 
other patron  fhall  not  be  affe£l:ed  by  his   negligence.     Suppofe 
the  church  had  been  totally  void,  and  Bond  had  fat  ftill,  and  fuf- 
fercd  a  lapfe  to  the  bifhop,  and   the  biihop    had  prefented,  that 
would  have  fatisfied  his  turn.     And  as  in  that  cafe  the  other  par- 
ceners could  not  interfere  to  prevent  the  lapfe  to  the  bifhop,  fo  in 
this  cafe  there  was  no  poflible  way  for  them  to  make  Bond  take 
any  fteps  to  remove  Rogers.     Here  Rogers  lived  a  confiderable  time 
after  the  judgment  was  recovered  ;  but  fuppofing  he  had  lived  a 
much  fhorter  tim>e,  ftill  if  he  had  not  been  removed,  Bond's  turn 
would  have  been   fatisfied.     In  the  great  commendam  cafe  of  the 
King  and  Queen  -y.  Bifhop  of  London  and  others,  in  a,  Mod.  ixt., 
and  I   Lord  Raym.  26.,  it  was  held  that  if  the  incumbent  die  du- 
ring the  continuance  of  the  difpenfation,  the  king  will  lofe  his 
title  to  prefent.     Tliis  being  determined  againft  the  crown,  holds 
a  fortiori  againft  a  fubjecSt. 

The  prefent  cafe  is  grounded  on  wilful  laches,  which  is  not  de- 
nied by  the  plaintiff  himfelf.  Had  the  difpute  been  only  between 
Gibbon  and  Bond,  and  Bond  had,  after  the  recovery,  permitted 
Gibbon's  clerk  to  continue  incumbent,  his  acquiefcence  would  have 
prejudiced  no  one.  But  where  other  perfons  have  an  Intereft,  his 
acquiefcence  fhall  not  be  allowed  to  prejudice  their  rights.  For 
in  law  and  in  equity,  where  there  is  an  alienation,  of  which  a 
party  may  take  advantage,  and  negle6ls  to  do  it,  and  fuch  ne- 
gleiSt  works  prejudice  to  a  third  perlon,  there,  the  rule  oi  pendente 
lite  nihil  intjovetiir  does  not  hold. 

There  is  a  great  difference  where  the  vacancy  is  caufed  by  the 
death  of  the  incumbent,  and  where  it  is  caufed  by  his  relignation.  It 
was  held  in  the  cafe  of  the  Qiiecn  v.  Bifhop  of  l-zV;6-c/«  and  Ligh\ 
Cro.  Eliz.  I  iy.,\that  by  an  avoidance  by  relignation  or  deprivation, 
the  queen  (hould  not  lofe  her  prefentment ;  but,  if  the  incumbent 
had  died,  it  were  otherwlfe.  And  fo  in  Gold/.  66.  86.  The  reafon 
is  that  an  avoidance  made  by  relignation  may  be  covinous,   and 
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tlierefove  lliall  not  pafs  for  a  turn  •,    but  that  in  cafe  of  death, 
there  can  be  no  ground  for  prefuming  covin. 

Lord  Loughborough,  after  Hating  the  pleadings  and  the  argu- 
ments that  had  been  ufed  by  the  counfel  on  each  fide,  faid — It  is 
material  upon  thefe  pleadings  to  inquire  at  what  time  Smith  was 
prefented  by  Bond.  Neither  the  replication  nor  the  rejoinder  have 
llated  any  given  time  when  the  prefentation  was  made.  But  the 
plea  has  fliated  exprefsly  that  Rogers  died  incumbent,  and  that 
Smith  was  not  prefented  by  Bond  till  after  the  death  of  Rogers  in 
the  eighth  turn,  after  the  death  of  Richard  Roberts.  That  pre- 
fentation muft  therefore  have  been  an  ufurpation  upon  the  right  of 
the  perfon  then  entitled  to  prefent ;  and  as  the  replication  has 
neither  avoided  nor  denied  this  fadl;  in  the  plea,  of  courfe  it 
ftands  admitted.  There  mull  therefore  be  judgment  for  the  de- 
fendant. 

(C)  Of  Severance. 

iBr.  Ch.  'TpHE  joint-tenancy  may  be  fevered  by  any  contrail ;  therefore 
Rep.  224.  J.  a  note  will  do  it.  And  if  joint-tenants  fliould  fay  in  an  an- 
fwer  in  Chancery  that  they  had  agreed  to  fever,  this,  it  feems, 
would  be  confidered  as  a  fufiicient  a6l  to  efFe£t  a  feverance.  But 
their  merely  faying  in  an  anfvver  that  ii:  was  a  tenancy  in  common, 
will  not  have  the  operation  of  a  feverance. 
Abel  V.  Where  truilees  under  a  fettlement  of  an   undivided  part  of  an 

Heathcote,    eftatc  holdcn  in  common  have  power  given  them  to    fell  or  ex- 
2  Vez.jun.    j^i-j^nge,  they  may  within  the  limits  of  that  power  make  a  par- 
tition.    Indeed  there  is  no  occauon  to  give  truftees  an  exprefs 
power  to  make  partition  ;    fmce    an    eftate  hoUlen  in  common 
cannot  be  fo  fettled  upon  the   marriage  of  one  of  the   tenants 
as  to  prevent  the  right  of  the  others  to  make  partition. 
2Vez.  jun.       Partition  is,  regularly,  a  proceeding  at  common  law:  but  the 
124.  570.     court  of  Chancery  now  entertains  fuits  for  it,  though  it  has  no 
2  Atk.Vso.  original  jurifdi£lion,  nor  is   any  exprefs  authority  given  to  it  by 
ftatute,  we  mean,  as  to  joint-tenants,  for  as  to  tenants  in  common, 
its  jurifdittion  originates  in  the  ftatute,  which  makes  tenants  in 
common   accountable  to   one   another.     The  jurifdidtion  of  the 
Chancery  probably  obtained  from  a  principle  of  convenience  ;  for 
the  party  choofmg  to  have  a  partition  has  the  law  open  to  him ; 
there  is  no  equity  for  it :  but  the  commlffion  is  far  more  conve- 
nient than  the  writ :  the  valuation  of  the  proportions  is  much 
more  confidered,  and  the  interells  of  all  the  parties  are  much 
better  attended  to.     But,  be  the  origin  of  this  jurifdi£lion  what  it 
may,  a  bill  for  a  partition  is  now  confidered  as  a  matter  of  right, 
provided  the  party  applying  for  it  can  fhew  a  title, 
a  P.  Wms.        A  court  of  equity  will  decree  a  partition  as  well  where  cue  of 
5 '8.  the  parties  is  an  infant,  as  where  they  are  both  adult:  but  it  will 

'^Atk  627  J^^^pit^  t^^s  conveyance  in  each  cafe  till  the  infant  comes  of  age. 
It  is  clear,  that  the  infant  will  be  bound  by  fuch  a  decree  where 
he  is  plaintiff  i  but  quare,  whether  he  will  be  fo,  where  he  is  de- 
fendant. 

A  par- 
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A  partition  was  decreed  of  an  eftate,  two  thirds  whereof  be-  Earl  of 
longed  to  A.y  and  one  third  to  B.  The  eltate  confided  (i.vtera/,)  Clarendon  v. 
of  a  great  houfe  and  park,  and  of  a  farm  and  lands  about  it  of  vvms'Ze' 
1000/.  per  annum.  B.  infilled  to  have  a  third  of  the  houfe  and 
park  afligned  to  him  by  the  commiffioners,  v,'ho  were  to  make  the 
partition  j  but  Lord  Chancellour  Fa?-ker  held,  that  though  B. 
mud  have  a  third  part  in  value  of  this  eftate,  yet  there  was  no 
colour  of  reafon  that  any  p^rt  thereof  fliouid  be  kflened  in  value, 
in  order  that  he  might  have  a  third  part  of  it ;  that  if  B.  fhould 
have  one  third  of  the  houfe  and  of  the  park,  this  would  very  much 
leflen  the  value  of  both.  He  recommended  therefore  that  the  feat 
and  park  fliould  be  allowed  to^.,  fhe  having  two  thirds,  and  that  a 
liberal  allowance  out  of  the  reft  of  the  eftate  fhould  be  made  to  B, 
in  lieu  of  his  fhare  of  the  houfe  and  park.  His  lordlhip  faid,  if  there 
were  three  houfes  of  different  value  to  be  divided  among  three,  it 
would  not  be  right  to  divide  every  houfe  •,  for  that  would  be  to 
fpoil  every  houfe  ;  but  fome  recompence  is  to  be  made,  either  by 
a  fum  of  money,  or  rent  for  owelty  of  partition,  to  fhofe  that 
have  the  houfes  of  lefs  value.  It  is  true,  if  there  were  but  one 
houfe,  or  mill,  or  advowfon  to  be  divided,  then  this  entire  thing 
muft  be  divided  in  manner  as  the  other  fide  contended  f/ecus,  where 
there  are  other  lands  v/hich  may  equalize  the  ftiares.  By  this 
reafon,  every  farm-houfe  upon  the  eftate  muft  be  divided,  which 
•would  depreciate  the  eftate,  and  occafion  perpetual  contention  ; 
and  it  may  be  the  intent  of  the  defendant,  when  this  partition  is 
made,  to  compel  the  plaintiff"  to  give  him  forty  years  purchafe  for 
his  third  of  the  houfe  and  park. 

There  are  no  cofts  upon  a  writ  of  partition  at  law;  therefore  zVez.jMuV 
he  who  procures  the  partition  muft  be  at  the  whole  expence,  uii-  57°- 
lefs  the  other  will  be  at  the  expence  for  his  own  convenience.    But 
a  court  of  equity  allows  cofts  to  the  ilTuing  and  executing  of  the 
CommiflTion,  though  not  farther  ;  and  dire£fs  them  to  be  paid  by 
parts  in  proportion  to  their  intereftsin  the  eftate. 


lieafes  mh  Xerms  for  gears. 


(A)    Of  Leafes  made  purfuant  to  Powers  in  private 
Conveyances  and  Settlements. 


B 


Y  the  ftatute  of  the  12th  of  Car.  2.  the  Mafter  of  the  Rolls  for  w;ifoa  v; 
the  time  being  is  enabled  to  grant  leafes  of  the  ground  and  Seiveii, 
tenements  belonging  to  the  rolls,  under  thefe  reftri£lions  (among  jg  ""* 
ethers)  that  after  the  premifes  fliall  have  been  onee  letten,  he  do  i  bi.  Rep. 
not  grant  or  make  any  ww  or  concurrent  kafe,  until  wlth'm  ft^ven  617.  S,C. 

I  i  2  years 
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^  wdfj  o/" //>?  expiration  of  the  leafe  then  in  being;   nor  for  any  lefs 

rent  than  was  referved  upon  the  former  leafe  ;  nor  for  any  longer 
term  than  for  the  term  of  one  and  tiventy  years  from  the  making  of 
fuch  leafe.  Mr.  Verney,  Malter  of  the  Rolls,  made  a  leafe  for 
21  years  from  the  i8th  of  March  1740,  which  would  confe- 
quently  expire  on  the  i8th  of  March  1761.  Sir  Thomas  Claries 
his  fucceflbr,  made  a  leafe  of  the  fame  premifes  on  the  9th  of 
June  1755^  for  21  years,  in  trufl  for  himfelf :  and  on  the  5th  of 
January  i  762,  he  made  another  leafe  of  the  fame  premifes  for 
21  years  in  trufl:  for  himfelf.  On  the  5th  oi  June  1764  there 
was  an  a£tual  furrender  duly  executed  and  accepted  of  the  leafe 
of  1755-  On  the  death  of  vSir  Thomas  C/arkc,  his  fucccflbr,  Sir 
Thomas  ScwcH,  difputed  the  validity  of  each  of  thefe  leafes  of 
1755  and  1762  i  infilling,  ilf,  that  they  were  a  fraud  upon  the 
trufl,  as  being  made  in  trull  for  the  grantor  himfelf.  2d,  That  the 
leafe  of  1762  was  bad,  becaufe  at  the  time  it  was  granted,  there 
were  more  than  feven  years  to  run  of  the  leafe  of  i  755.  3d,  That 
if  the  leafe  of  1762  was  void,  then  the  leafe  of  1755  was  abfo- 
lutely  gone,  either  by  the  implied  furrender  in  1762,  or  the  exprefs 
furrender  in  1764.  But  the  court  over-ruled  every  objection.  It 
is  immaterial  to  tlie  fucceflbr,  who  may  be  beneficially  interefled 
in  the  leafe.  fo  Ions:  as  he  receives  the  accuflomed  rent,  and  the 

r  r 

leafe  is  in  other  refpecls  regular.     The  reftriction  as  to  a  former 
leafe  is  not  to  be  confined  to  expiration  merely  hyejfluxion  of  timey 
but  extends  to  furrenders,  and  re-grants  may  be  mnde  toties  quoties 
upon  proper  furrenders,  provided  that  the  reverfion  be  not  charged 
for  a  longer  time  than   21   years  in  the  whole.     But  the  accept- 
ance of  a  new  leafe  implies  a  furrender  of  the  old  one,  provided 
the  new  leafe  be,    as  the  leafe   of  1762  was  in  this  cafe,  a  good 
one. 
Clements  V.       By  an  Irifb  ftatute  of  10  and  11  Car.  i.  c.  3.  §  2.  governors  of 
Waller,         coUegcs  iiJ  Ireland  are  empowered  to  demife  for  21  years,  referv- 
*i\Tt  ^'^S  ^°  much  yearly  rent  or  profits,  or  more,  at  the  peril  of  the 

LESSEES  ivhofhall  take  the  fame,  as  the  moiety  of  the  true  yearly 
value  of  the  faid  lands,  Is'c.  [commiinibus  annis,)  at  or  immediately 
before  the  time  of  making  fuch  leafe  fliall  amount  unto.     A  lefl'ee 
furrendered  an  old  leafe,   and  took  a  new  one,  upon  which  the 
rent  refer.-ed  did  not  amount  to   a  moiety  of    the  true   yearly 
value  of  the  premifes  demifed.     This  leafe  is  void  againft  the 
fucceflbr. 
Doe  V.  Lady       ^-  tenant  in  tail  with  power  to  grant  leafes,  remahider  to  B.  the 
Cavan,         v/lfc  of  C.  in  tail,  conceiving  himfelf  to  have  obtained  the  fee  under 
^     "g,      a  void  execution  of  a  power,  granted  leafes  exceeding  his  leafing 
Dom.  Proc.  power,  reciting  in  them  that  he  was  feifed  of  the  freehold  and  in- 
Maii  7,         heritance,  and  covenanting  for  quiet  enjoyment  againft.  any  a£t  or 
Ladv  Cavan  f^^^'^u't  of  himfelf  or  thofe  claiming  under  him.     A.  devifed  the 
r.  Puiteiiey,  demifed  eftates  with  others  to  B.  for  life,  remainder  to  truftees  to 
zVcit.jun.    preferve  contingent  remainders,  remainder  to  ^.'s  firft  and  other 
^^'*"  fons  in  tail  male,  remainder  to  her  daughter  and  her  firft  and  other 

fons,  remainder  to  D.  and  his  firft  and  other  fons  fucceflively  in 
the  fame  manner  :  healfo  gave  to  B.  and  C.  other  benefits  by  the 

will, 
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will,  and  gave  the  refidue  to  D.  D.  filed  a  bill  to  have  the  will 
eftabliflied.  B.  eletled  to  take  her  eflate-tail  in  oppofition  to  the 
will,  which  the  Mafter  reported  to  be  for  her  benefit.  After  her 
death  C,  her  liufDand,  who  had  taken  under  the  will,  claimed 
as  tenant  by  the  curtefy,  and  brought  ejectments  againft  the 
^  lefiees  under  the  leafes  granted  by  -<^.,  fome  of  whom  had  expended 
confiderable  fums  upon  their  eftates.  Thefe  leafes  not  comply-  Fitzg.  119. 
ing  with  the  conditions  impofed  by  the  power  are  abfoiutely  void  ; 
for  powers  muft  be  executed  ftrldlly,  where  the  interefts  of  re- 
mainder-men are  affected.  Nor  can  a  court  of  equity,  it  fiiould 
feem,  relieve  the  lefTees,  or  reltrain  C  from  availing  himfelf  of 
the  full  effedl  of  his  ejedlment  fuits.  The  leflees  cannot  fay  that 
C.  fhall  not  difturb  their  pofleffion,  becaufe  he  has  a  part  of  thofe 
aflets  out  of  which  they  are  entitled  to  fatisfa6tion  under  the  co- 
venant againft  eviction  •,  for  if  it  is  plain,  that  tenant  in  tail 
has  made  leafes  not  warranted  by  the  ftatute,  and  the  eftate- 
tail  has  defcended,  the  iffue  in  tail,  though  poflefiing  large  afiets 
both  real  and  perfonal,  may  ejc£t  the  tenants;  and  there  is  no 
equity  to  compel  him  to  confirm  the  leafes.  He  may  at  his' 
pleafure  aflume  the  pofleffion  •,  and  the  only  remedy  for  the  leflees 
will  be  an  action  of  covenant.  A  court  of  equity  cannot 
interfere,  for  a  court  of  equity  cannot  mcafure  the  damages  that 
may  be  given  upon  fuch  an  a£tion.  The  leflees  have  trufted  to  a 
legal  fecurity,  and  can  have  no  more. — Nor  are  the  leflees  in  this 
cafe  entitled  to  put  C.  to  his  election  :  they  (land  merely  in  the 
fituation  of  creditors  *,  but  parties  claiming  to  put  a  perfon  to  his 
election  muft  claim  fpecifick  rights  under  the  fame  inftru- 
ment. 

A  tenant  for  life  under  a  marri-ige  fettlement  of  an  eftate  in  Campbell  v. 
mines  which  were  opened,  with  a  power  inferted  in  fuch  fettle-  Leach, 
ment  of  leafing  the  mejlfitagesy   landsy  tefismentSf  and  hereditaments      ^   '  ''*"°* 
therein  contained,  except  the  manfion-houfe   and   warren,  under 
the  ufual  reftrictions,   that  the  leafe  fiiould  not  exceed  21  years 
fliould  be   made   in  pofiefTion   and   not  in  reverfion,   referve  the 
beft   rent  to   be  incident  to  the  immediate  reverfion^   Sec.  granted  a 
leafe  for   t%venty-Jix  years^ot  the  mines  both  opened  and  unopened^  No  rcw 
without  reference  to  the  power,  and  before  the  expiration  of  a  former  mines  were 
leafe^  referving  ore  as  rent  to  him,  his  heirs,  and  ajjigns.     This  new  jer"hu"'^* 
leafe  was  granted   to  one  of  the  two  lexTees  in  the  former  leafe.  leafe,  ibthat 
The  mines,  it  appeared,  had  been  worked  to  very  little  advantage  thisqueftion 
under  the  former  leafe,  and  as  it  would  require  new  levels  and 
other  works  which  would  be  attended    with    a    great  expence 
to  work   them    to    more    advantage,    this    leflee    had    propofed 
to  execute  them   at  his  own  expence,   provided  he  had  an  addi- 
tional term  for  21  years.     Upon  this  confideration  the  new  leafe 
was  granted,  and  upon  the  faith  of  that  leafe  extenfive  improve- 
ments were  made  by  the  leflee  at  a  very  great  expence.     Shortly 
after  the  new  leafe  was  granted,  A.  the  tenant  for  life  died,  leav- 
ing an  infant  fon,  who  then  became  tenant  in  tail  in  poflTeflion 
under  the  fettlement.     The  guardian  of  this  fon   permitted  the 
original  leflees  to  continue  tenants  of  thefe  mines,  and  received 

I  i  3  the 
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the  rent  referved  by  the  new  leafe  for  three  years,  when  a  bill 
was  filed  aga'md  the  leflee  under  that  leafe  to  fet  It  afide  as  not 
conformable  to  the  power.  Upon  the  hearing  of  the  caufe  the 
bill  was  ordered  to  be  retained  for  a  year,  with  liberty  for  the  in- 
fant to  proceed  at  law  to  recover  poiicfiion.  The  infant  brought 
an  ejeflment,  and  tlie  leflee  being  advifed,  that  the  leafe  could 
not  be  fupported  at  law,  made  no  defence,  but  brought  a  bill  to 
have  the  benefit  of  the  leafe  to  the  extent,  and  as  far  as  it  could 
be  warranted  by  the  power.  This  lafl  bill  was  difmiffed  at  the 
Rolls,  and  an  account  diredted  of  the  produce  of  the  mines  from 
the  death  of  the  tenant  for  life.  But  upon  appeal  from  this  de- 
cree, the  Lord  Chancellour,  aflifted  by  De  Grey,  C.  J.,  and  Smythe^ 
C.  B.,  held,  that  under  the  circumftances  of  this  cafe,  if  the  rent 
fhould  be  found  to  be  a  fair  rent,  the  leafe,  though  clearly  bad  at 
law,  ought  to  be  executed  in  equity:  and  therefore  <lire<Sled  an  iflue 
to  try,  whether  the  rent  referved  were  the  mod  improved  rent  that 
could  reafonably  be  gotten.  As  to  the  refervation  of  ore  by  way 
of  rent,  inftead  of  money,  ore,  it  was  faid  by  the  court,  v/as 
analogous  to  money,  and  a  refervation  of  it  will  go  to  the  re- 
mainder-man as  money,  though  made  payable  to  the  lejforyhis 
heits  and  ajfigns.  Though  it  was  not  in  proof  that  the  old  leafe 
was  a£lually  furrendered,  yet,  faid  the  court,  it  mufl  be  prefumed 
to  have  been  fo,  the  new  leafe  having  been  a6led  under.  As  to  the 
power  of  the  leflee  to  enforce  the  contract  againft  the  remainder- 
main,  they  faid,  the  objection  that  the  remainder-man  is  neither 
party  nor  privy  to  the  leafe  may  hold,  where  the  leafe  is  made  by  a 
mere  tenant  for  life  ;  but  under  the  power  of  leafing,  there  was 
a  referable  privity  given  by  the  fettlement ;  and  fuch  tenant  has  a 
qualified  power  of  contracting  to  bind  the  remainder-man.  If 
the  bill  had  been  brought  againft  the  tenant  for  life  in  his  lifetime, 
the  leafe  would  have  been  executed,  and  v/ould  then  have  bound 
the  remainder-man.  It  mull  be  undcrflood  the  parties  meant 
to  execute  it  legally. 

(B)  By  what  Form  of  Words  Leafes  may  be  made. 


Brewer  v. 
Hill,  Anflr. 
413- 


A  LTHOUGH  no  fpecifick  words  are  neceflary  to  create  a  leafe, 
•*^  yet  there  mufl:  be  words  ufed  whicli  (hew  an  intent  to  de- 
mife.  Therefore,  where  a  leflee  of  tythes  agreed  with  the  owner 
of  lands  for  certain  collateral  confiderations  not  to  take  tythes  in 
kind  irom  the  tenants  of  the  lands  for  twelve  years,  but  to  accept  a 
reafonable  compofition  not  exceeding  3/.  6d.  per  acre,  this  was 
adjudged  to  be  no  leafe.  ifl:.  The  rent  afl^sdlcd  to  be  referved  is 
uncertain  :  under  this  agreement  it  is  at  the  option  of  the  party 
either  to  pay  tythes  in  kind,  or  to  tender  the  reafonable  value  of 
the  tythes,  which  maybe  under  3/,  6d,  per  acre.  And  2d,  The 
owner  of  the  lands,  the  perfon  with  whom  the  agreement  is 
made,  is  neither  to  enjoy  any  thing,  nor  to  pay  any  rent.  It  can- 
not therefore  be  a  demife  to  him.  The  tenants  are  not  parties  or 
privy  to  the  tranfadlion  ;  it  cannot  therefore  be  a  demife  to  them. 

It 
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It  can,  at  the  utmoft,  amount  to  no  more  than  a  mere  covenant 
with  A.  that  B.  (hall  enjoy,  and  creates  no  leale  to  either. 

(C)  What  Certainty  is  requifite  to  Leafes  for  Years, 
as  to  their  Beginning,  Continuance,  and  Ending. 


I 


F  the  parfon  of  D.  make  2  leafe  of  his  glebe  for  fo  many  years  v\de  fupra, 
as  he  ftvall  be  parfon  there,  this  leafe  is  faid  to  be  void  for  the  ^°^-  'v. 
uncertainty  of  its  continuance,    becaufe  none  can  fay  hov/  long  ^^^'  '^^* 
the  lefTor  will  be  parfon  ;  and  then  it  cannot  be  a  leafe  for  years, 
when  by  no  polfibility  the   number  of  years  can  be  afcertained. 
But,  faith  our  author,  it  Ihould  feem,  that  if  livery  were  made,  the 
lefTee  will  be  tenant  during  the   incumbency  of  the  lelTor,  and  fo 
have  the  freehold  in  him,  though   for  want  of  certainty  in  the 
number  of  years,  he  cannot  be  faid  lelTee  for  years.     This  ob-  Brewer  v. 
fervation  of  our  author  has  been  fan6tioned  by  the  judgment  of  "'^''  Anftr. 
the  court  of  Exchequer  in  a  recent  cafe  :  for  the  court  after  cit-  "^ 
ing    it,  and   acknowledging  its  juftnefs,   fay,  *'  But  of  rents  or 
"  other  things  which  lie  in  grant,  the  mere  delivery  of  the  deed 
"  has  the  fame  force  as  livery  has  in  the  cafe  of  land  ;  and  there- 
•'  fore  any  demife  of  uncertain  duration  gives  aneftatefor  life  de- 
*'  terminable  on  the  particular  event."     They  therefore  held,  that 
a  leafe   of  tythes  "  for    all  the  time   the  leflbr  (hould  continue 
*'  vicar,"  was  good  without  livery,  and   conveyed  an  eftate  for 
life  to  the  leffee  during  the  incumbency  of  the  leflbr. 

Where  the  duration  of  a  leafe  is  not  pi-efcribed  by  the  terms   i  Term 
of  the  contratft,  but  is  left  fubjedl  to  the  will  of  the  parties,   the  ?-^P.'  '^?.* 
Saw,  for  the  fake  of  convenience,  and  that  neither  of  the  parties  ph.' Ca.  04.. 
may  be   furprifed   or  diftrefled  by  the  caprice  of  the  other,  will  267. 
not  permit  the  tenancy  to  be  determined  without  a  regular  notice. 
What   fhall   be  a   regular  notice    muft  depend  upon   the    nature 
of  the  letting  :  hence,  if  the  letting  be  originally  for  a  month  or 
week,  a  mxonth's  or  week's  notice  will  be  fufhcient.     But,  where 
there  is  a  clear  tenancy  from  year  to  year,  the  notice  mult  be  of 
half  a  year,  not  fix  months,   at  the  leall,  and  determinable  with 
the  year.     This  notice  being    required  for  the  fake  of  conveni- 
ence, it  mufi;,  confequently,  extend  to  a  tenancy  in  houfes  as  well 
as  in  lands  \  it  may  be  waived  by  the  party  giving  it ;  or  it  may  be 
wholly  difpenfed  with  by  the  confent  of  both  parties.     But  no 
collateral   confiderations,  fuch  as   a   refervation  of  the  rent  quar- 
terly, (liall  be  conftrued  to  be  a  difpenfation  with  it.     What  (hall 
be  a  waiver  of  a  notice  is  a  queftion  of  fadl  to  be  determined  by 
the   conduct  of  the  party  who  has  given  it  {a)      The  receipt  of  {a)  vid; 
rent  due  after  the  expiration  of  the  notice,   eo  nomme  as  rent,  or  ^'"'^-^  *'" 
the  taking  of  a  diftrefs  for  fuch  rent,  have  both  been  holden  to  be   1  fp,n  ca, 
a  waiver  of  it  (^).  «■ '^ 

^    '  Odkapp..  V 

Copons,  /j.Term  Rep.  361.        [h\  Coodright  v.  Cordwent,  6  Term  Rep.  219.     Zouch  v.  Wiilin^aie, 
I  H.  BL  311. 

1  i  4  Where 
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Doev. 

Watts, 
7  Term 
Kep.  83. 


Roe  V. 
■Ward, 
1H.BJ.97, 


Ecafesf  anu  Cerms!  for  ^earief» 

Where  the  tenant  denies  the  right  of  his  landlord,  no  notice 
from  the  landlord  is  necelfary.  The  tenant  controverts  the  right 
out  of  which  the  notice  is  to  arife  :  he  difclaims  the  relation  of 
landlord  and  tenant :  it  is  an  inftant  determination  of  the  tenancy 
on  his  part. 

Although  a  leafe  granted  by  a  tenant  for  life  under  a  limited 
power  of  lerifinir,  if  it  exceed  that  power,  is  abfolutely  void,  and 
therefore  incapable  of  confirmation  by  the  remaindei-man  ;  yef, 
if  the  remainder-man  accept  rent,  as  rent,  after  the  death  of  the 
tenant  for  life,  he  thereby  admits  that  the  lelTee  is  his  tennntf  and 
therefore  entitles  him  to  a  notice  to  quit. 

A  tenant  for  life  m?de  a  leafe  for  years,  to  commence  on  a  cer- 
tain day,  and  died  (before  the  expiration  of  the  leafe)  in  the 
middle  of  the  year.  The  remainder-man  received  rent  from  the 
lefTee,  (wlio  continued  in  pofTefTion,  but  not  ujider  a  frefli  Itafe,) 
for  two  years  together,  on  the  days  of  payment  mentioned  in  the 
leafe.  This  is  evidt-nce  from  which  the  court  will  prefume  an 
agreement  between  the  remainrler-man  and  the  leflee,  that  the 
latter  fliould  continue  to  hold  from  the  day,  according  to  the 
terms  of  the  original  demife  :  fo  that  notice  to  quit  ending  on  that 
day  is  proper. 

The  notice,  except  where  the  leflbr  means  to  proceed  under 
the  (latute  for  double  rent,  need  not  be  in  writing:  but,  if  it  be 
in  writing,  a  flight  inaccuracy,  where  the  intention  of  the  party 
giving  is  apparent  upon  the  face  of  it,  will  not  vitiate  it.  There- 
fore, a  notice  delivered  to  a  tenant  at  Michaclmns  1 795,  to  quit  at 
^^  Lady- day  nvhich  ivill  be  in  the  year  1795,"  was  holden  to  be 
good. 

(D)  Leafes  when  forfeited. 

Roe  V.  T  tNDER   a  power  of  re-entry  in  cafe  of  non-payment  of  rent, 

'vVandlafs,  vJ    <■]-,£    landlord   cannot  recover  in  ejedlment  at  common  law, 

ii7^™in^^  unlefs  he  prove  a  demand  on  the  very  day  on  which  the  rent  be- 

confequer.ee  camc  duc  j  uor  undcr  the  ftatute  of  4  G.  2.  c.  28.  unlefs  he  prove 

of  this  deci-  jj^^^  there  was  not  a  fufficlent  diftrefs  on  the  premlfes. 

iion,  It  is 

advifable  toprovide  in  the  claufe  for  re-entry,  that  in  cafe  the  rent  fha'.l  be  demanded,  en  the  expiration  of 
the  txtra  time  ufuaily  allowed  for  the  payment  of  it,  or  at  any  time  afterwards,  and  fliall  not  then  be 
paid,  it  Ihali  be  lawful,  &c. 

(E)   Of  the  Renewal  of  Leafes. 


Doe  V. 
Kightley 
7  Term 
Rep.  63. 


Richard  fon 
Y.  Syden- 
ham, 
2.  Vern.447. 


A  Lfeafe  was  granted  of  fix  acres  of  land  for  three  years  at  13/. 

*  *  a-year,  with  a  covenant  by  the  leflee  to  lay  out  100/.  in  im- 
provement, and  with  a  covenant  by  the  leflbr  at  the  end  of  the 
term  to  grant  a  new  leafe  under  the  fame  rents  and  covenants.  The 
eftate  being  fold  to  the  defendant,  he  refufed  to  grant  the  new 
leafe.  The  queftion  fimply  was,  whether  the  covenant  to  renew 
bound  the  land,  or  was  merely  perfonal  to  the  lefTor.  A  new 
leafe  was  decreed. 

The 
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.  The  defendant  made  a  leafe  to  JVilliam  Hyde  the  plaintifF*s  late  Hyde  and 
hufband,  of  a  houfe   in  Enfield  for  feven  years  at  35/.  a  year;  Skynner, 
and  therein  covenanted,  {inter  alia,)  that  he,  his  executors,  admini-  ""      '"* 
ftrators,  or  afligns,  fhould  before  the  end  of  twelve  months  before  This  cafe, 
the  expiration  of  the  leafe,  if  thereto  reauired  by  the  faid  JVilliam  which  is » 
Hyde  execute   to   the  faid  Willium  Hyde,  a  further  leafe   of  the  ^V^°wms? 
premifes  under  the  like  covenatits,   and  at   the  fame   rent,  as  were   196.  has  aU 
therein  contained,  y^'ryl/f/j  further  term  as  the  faid  William  Hyde  '^^'"^v  been 
fjould  then  defire.      Mr.   Hyde  died  before  the  e  xpiration  of  the  l^^^^oT.'^ir. 
leafe  •,   and  the  plaintiff",  being  his  executrix,  gave  notice  within  p.  230.  of 
the  time  limited  by  the  leafe,  that  fne  would  take  a  new  leafe  for  ''^'^  work: 
a  further  term   oi  fifty  years,  and  now  brought  her  bill  to  have  a  portoHt^!! 
fpecifick  performance  of  the    covenant  and  leafe  for  fifty  years  extrafted 
purfuant  thereto.     The  defendant  infilled  the  covenant  was  per-   ''■"'"'he 
fonal  only  ;  and  that  Mr.  Hyde  being  dead,  the  defendant  was  not  ^co\\te^:ono{ 
obliged  to  make  a  new  leafe  to  his  executrix.     But  Lord  Chancel-  reports  of 
lour   was   clear  of  opinion,  that  the  plaintiff  was  entitled  to  the  'ji^''''^^^' 
benefit  of  the  covenant,  and  decreed  the  defendant  to  make  a  new  ]„  the  pof- 
leafe  at  the  fame  rent  and  tinder  the  fame  covenants  as   were  con-  fefllon  of 
tained  in  the  old  leafe,  except  the  covenant  for  renewal,  nvhich  was  '^'■' Har- 
to  be  omitted:   but  this  leafe  was  to  be  made  for  twenty-one  years   pubii'rtied  by 
only  ;  for  though  the  covenant  was   general,  that  a  leafe  fhould  the  latter 
be  granted  for   fuch   further  term  of  years  as  Mr.  Hyde  fhould  f^l^'j^^Ti^? 
defire,  yet  that  muft  have  a  reafonable  conftrudion.  «  ridkai 

*'  Argument?,"  p.  426.  It  ciffers  from  the  report  in  P.  Wms.  in  the  terms  of  the  requifition  for  a 
new  leafe  ;  the  expreilicn  in  Peer  Williams's  report  being,  that  the  leffor  was  to  grant  a  further  leafe 
generally  at  the  requeft  of  the  lefl'ee  j  whilft  that  in  Mr.  MelmoLh's  h,  fucb  farther  haje  as  the  lejfee 
jhould  defue, 

Ih  a  leafe  made  by  the  defendants  to  the  plaintifTs  teftator,  of  Davis  v- 
a  houfe,  for  21    years,  there  was  a  covenant,  that  the  defendants  ^/y'°'*' 
at  the  end   of  the  firil  it\t\\  years  would  upon  the  furrender  of  25cbofMar. 
that  leafe  make  a  new  leafe  for  the   term  of  21  years  at  the farne  17^6, 
rent,  and  luith  the  fame  covenants  as  ivere  referved  and  contained  in    :^'^^'  J"" 
the  old  leafe.      The  bill  was  for   a  fpecifick  performance  of  this  meats,  ^zj» 
covenant  :  and  the  queftion  was,  if  the  covenant  for  retiewal Jhould 
he  inferted  in  the  new  leafe.     Maflier  of  the  Rolls,  Sir  Jofeph  Jekyll, 
was  of  opinion  it   fnouid  not     there  being  no  words  to  (hew  that 
it  was   the  intention  of  the  parties  the  leafe  fhould  be  renewed 
toties  quoties ;  for  that  in  efieit  would  be  to  give  the  plaintiff  a 
fee :  and  therefore  decreed  the  defendant  to  make  a  new  leafe,  but 
without  the  covenant  for  reneival. 

The  dean  and  chapter  of  St.  Paul,  London,  being  felfed  in  fee  Bettefworth 
o{  Mount] :y-houfe  m  London,  on  the  fite  of  which  are  the  buildings  v  Dean  and 
now  called  DoElors'  Commons,  matle  a  leafe  of  the  houfe  and  pre-  st/pa"° 
mifes  in  1567  to  Trinity-Hall  in   Cambridge,  for  nmety-nine  years  L  noon, 
from  the  determination  of   a  fubfifting  leafe,  which  had  been  ^^f?>^-  !"• 
granted  to  Sir  Thomas  Pope  in  1555,  and  was  then  become  vefted  ments,'^^"?, 
in    Trinity-Hall.      The  rent  referved  was  only  5/.  8/.    a-year.  ;{ Br.  p.  c. 
But  the  houfe   and  premifes  were  in  great  ruin  and  decay ;  and  3^9*  S*  ^• 
the  leflees  were  to  be  at  great  expence  in  new  building,  and  were  to 
Jieep   and  leave  the  premifes  in  good  repair.    Though  Trinity- 
Hall 
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Hall  were  the  nominal  leiTees,  yet  the  leafe  itfelf  exprefled,  that 
the  premifes  v/ere  to  be  occupied  by  the  fociety  of  do(ftors  and 
advocates  in  the  civil  and  canon  law  with  the  referve  of  an  apart- 
ment for  the  Mailer  of  Trinity-Hall  -^  fo  that  Tritiity-Hall  were 
leflecs  under  a  fort  of  trull  for  the  dodlors,  who  had  removed  from 
Poter-tiojler-RGiv,  their  former  refidence,  and  apparently  meant 
to  mzVt  Mountjoy-houfc  t\\c\x  Jixed  place  of  ytftdence  in  future.  In 
the  leafe  thus  made  to  Trinity-Hall  in  trufl  for  the  do£lors,  there 
was  a  covenant  by  the  dean  and  chapter,  if  Trinity-Hall  fhould  at 
any  time  during  the  term  of  99  years  furrender  the  leafe,  to  make 
a  new  one  f.^r  the  fine  of  20/.  for  the  number  of  fo  many  years^  and 
w//^  ALL  and  fuigular  the  fame  covenants  and  conditions  contained  in 
this  leafey  as  the  cafe  of  Dr.  Beltefworth  and  the  other  appellants 
dates  the  covenant,  or  for  the  number  offo  many  years  and  with  ALL 
the  fame  covenants^  articles y  and  conditions  expref^d  and  contained  in 
the /aid  leafe,  as  the  covenant  is  given  in  the  cafe  of  the  dean  and 
chapter  of  St,  Paul,  the  refpondents.  This  covenant  was  fol- 
lowed by  a  covenant  from  Trinity- Hall,  that  if  the  dean  and 
chapter  at  any  time  thereafter^  as  well  as  during  the  term  of  99 
years,  fhould  have  need  of  couiifel  or  advice  in  any  caufe  or 
queftion  concerning  the  ecclefiaflical  laws  of  the  realm,  then  the 
advocates  or  doclors,  on  reafonable  requeft  from  time  to  time  by 
the  dean  and  chapter,  would  freely  give  their  befl  advice  and 
counfel  to  them  in  every  fuch  matter  or  queflion.  Within  three 
or  four  years  afterwards  the  ftatute  of  the  t3th  of  Eliz.  reflrain- 
ing  deans  and  chapters,  amongd  others  having  fpiritual  promotion, 
from  leafing  for  more  than  21  years  or  three  lives,  was  pafled  ; 
and  though  there  was  a  provifo  in  this  ftatute  againft  extending 
it  to  any  leafe  which  fhould  be  afterwards  made  by  reafon  of  any 
covenant  prior  to  the  acl^  yet  this  was  fo,  that  the  leafe  to  be  made 
fhould  not  contain  more  years  than  the  refidue  of  the  years  of  the  leafe 
vu'.de  before  the  acl  and  then  continuing  leafe  fiiould  be  at  the  time  of 
tlie  leafe,  v/hich  fliould  be  made  afterwards.  By  the  a£l  of  the 
14th  ol  Elix,  the  rellricSlion  from  the  acl  of  the  13th  was  taken 
away  as  to  houfes  in  cities  and  towns  corporate,  but  not  fo  as  to 
warrant  any  leafe  for  any  longer  term  than  forty  years.  But  the 
ftatute  of  the  i8th  oi  Eliz.  made  void  all  leafes  of  ecclefiaftical 
pofleflTions,  whereof  there  was  any  former  leafe  having  more  than 
three  years  to  run,  and  all  covenants  for  making  fuch  leafes.  In 
confequence  of  thefe  three  flatutes  which  feemed  to  impede  the 
execution  of  the  covenant  to  renew  for  99  years,  a  conteft  arofc 
in  the  year  1725  between  the  fociety  of  do<flors  at  Dodlors'  Com- 
mons, and  the  dean  and  chapter  :  for  then,  not  only  the  original 
term  of  99  years  was  expired,  but  a  fubfequent  term  of  14  years 
(which  in  execution  of  a  parliamentary  power  was  added  after 
the  fire  of  Londo;:  by  order  of  the  court  of  judicature  created  by 
the  parliament  on  that  occafion,  and  which  fo  enlarged  the  99 
years  when  only  46  years  of  that  term  were  unexpired  into  a  term 
of  60  years)  was  within  three  years  of  expiring.  Thus  fituate, 
the  dodiors  filed  their  bill  againft  the  dean  and  chapter  and  Trinity- 
Hally  praying,  that  the  dean  and  chapter  might  be  compelled  to 

renew 
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renew  to  Trinity-Hall  according  to  the  exa£l  terms  of  the  cove- 
nant of  renewal  in  the  leafe  of  1 567,  or  at  leaft  for  40  years,  and 
fo  from  time  to  time  in  the  way  of  perpetual  renewal.  Under  thefc 
circumftances  of  the  cafe,  the  Lord  Chancellour,  with  the  con- 
currence of  Lord  Raymond  and  Judge  Price,  but  againft  the  opi- 
nion of  Sir  Jofeph  Jekyll,  difmifled  the  bill  of  the  do£lors.  But 
upon  appeal  to  the  Houfe  ofLords^the  Lords  reverfed  the  decree, 
and  ordered  renewal  for  40  years  for  a  fine  of  2o/.j  and  under 
the  ancient  rent  with  the  covenants  and  conditions  in  the  original 
leafe  except  the  covenant  of  renewal. 

A  leafe  was  dated  in  1744,  and  was  of  a  water  grift-mill,  with  Reecer. 
houfes,  lands,  a  wear,  and  fifhery,  and  was  made  in  confideration  J;"'"'^  Dacre, 
as  well  of  the  lefTee's  having  at  his  own  cojls  newly  built  a  meffuage  or  rid.  Argum. 
dwelUng-houfe  on  part  of  the  premifes  demifed,  as  of  the  rent  and  the  M,"^'  a  Br. 
covenants  on  the  leflee's  part :  the  leafe  was  for  ninety-nine  years,  g  g^^^A 
determinable  on  the  death  of  the  furvivor  of  three  perfons,  at  the  cited. 
yearly  rent  of  20/.,  and  fix  falmon  of  fixteen  pounds  each,  and 
two  hens:  the  leflee  covenanted  to  repair,  except  in  cafe  of  de- 
ftru(£lion  of  the  mill,  mill-flones,  wear,  and  boat,  by  heavy  rains  in 
flood,  or  hard  froft,  and  to  leave  the  premifes  repaired,  the  leflbr 
finding  timber,  brafl'es,  and  iron  for  the  mill  and  wear,  and  car- 
riage to  them.  Then  there  was  a  covenant  by  the  leflee  not  to 
aflign  without  the  leflbr's  licence.  That  was  followed  by  a  cove- 
vant  by  the  leflbr,  that  when  and  as  foon  as  any  two  of  the  three 
lives  (hould  drop,  and  one  only  be  left,  the  leflbr,  his  heirs  or  afligns, 
would,  on  payment  to  him  or  them  by  the  leflee,  his  executors,  ad- 
miniftrators,  or  afligns,  of  20/.  in  the  name  of  a  fine,  confent  to 
add  two  lives  more  to  the  one  life  then  in  being,  and  to  grant  a 
new  leafe  for  ninety-nine  years  if  the  two  new  lives  and  the 
old  life  (hould  fo  long  continue,  at  the  faid  yearly  rent  of  20/. 
and  hens  and  falmon,  on  the  fame  days  and  in  the  fame  man- 
ner as  by  the  faid  old  leafe  ;  fuch  new  leafe  "  to  have  and  con- 
**  tain  x\\&fa)ne  covenants^  refervations,  prcvifoes,  conditions,  and  agree- 
**  ments."  Upon  this  leafe  with  this  covenant  of  renewal,  the 
queflion  was.  Whether  In  a  new  leafe  there  fhould  be  a  queftion 
of  renewal?  And  the  bill  was  brought  to  force  a  covenant  for 
that  purpofe.  The  caufe  was  heard  before  Lord  Thurlcwe  the 
2ift  of  April  1788.  At  the  firft  his  lordfliip  was  for  difmifling 
the  bill ;  but  at  lafl  he  ordered,  that  the  caufe  (hould  (land  over  to 
Michaelmas  term,  and  that  the  plaintiff  fhould  be  at  liberty  to 
bring  an  atlion  on  the  covenant  in  the  then  term,  and  fhould  pro- 
ceed to  try  the  caufe  in  the  next  term.  But  no  adlion  was  brought; 
and  on  the  4th  of  July  1788,  the  plaintifl^  gave  notice  of  a  motion 
to  have  the  minutes  of  the  decree  of  the  2i(l  of  -^/nV  varied,  by 
fubftituting,  inflead  of  the  diredlions  therein  contained,  an  order 
referring  it  to  the  Mafter  to  fettle  a  leafe  according  to  the  cove- 
nant without  a  covenant  for  perpetual  re7iewal. 

The  do£lrine  of  the  renewal  of  leafes  is  very  fully  and 
very  ably  difcuflied  in  the  juridical  arguments,  with  the  pub- 
lication of  which  Mr.  Hargrove  has  lately  obliged  the  profeflSon. 
See  Jurid.  Argum,  p.  83.  41 1. 
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Itegactes  anD  SDeiifes, 


And  firft  of  Devises. 


"Dotv. 
Buckner, 
6  Term 

Rep.  6 10. 


Dalntry  v. 
Daintry, 
6  Terra 
Rep.  307. 


(A)  What  Words  in  a  Will  pafs  a  Fee. 

^Tf  ■'^E  have  already  feen  that  general  words  in  the  introdu£lory 
■  ^^  part  of  a  will,  will  not  of  themfelves  pafs  a  fee,  or  include 
real  eftate,  where  the  will  dpes  not  in  the  fubfequent  claufes  point 
to  a  difpofition  of  it.  So  in  a  late  cafe,  where  a  teftator  having 
given  4000/.  to  yf.  and  B.  in  trull  for  certain  perfons,  by  a  refi- 
<iuary  claufe  gave  "  all  the  rell  of  his  eflate  and  eflccls,  cf 
*•  what  nature  foever  to  ^.  and  B.  their  executors  and  admimjlra- 
**  torsy  in  truft  to  add  the  interej}  to  the  princ'tpal^  fo  as  to  accumu- 
*'  late  the  fame,  it  being  his  will  t'nat  the  refidue  (hould  not  pafs, 
**  but  at  the  time  and  manner  as  the  principal  fum  of  4000/.  was 
*'  directed  to  be  paid;"  it  was  holden,  that  a  houfe,  the  only  free- 
hold of  which  the  teftator  was'  feifed,  did  not  pafs  the  will, 
notwithftanding  there  were  general  words  in  the  introductory 
claufe,  '*  as  to  all  his  eJJate  and  efl'ects,  both  real  and  perfonal."  In 
this  cafe  the  force  of  the  introductory  words  is  taken  ofF  by 
the  devife  to  the  truftees,  their  executors  and  adniiniRrators,  terms 
applicable  only  to  a  perfonal  intereil  •,  and  by  the  dire£lion  that 
the  intereft  and  principal  v/ere  to  make  one  confolidated  fum, 
which  could  not  poflibly  refer  to  real  eftate. 

(B)  What  Words  create  an  Eftate- Tail  or  for  Life. 

A  Teftator,  after  giving  diiTerent  annuities  to  an  only  fon,  in- 
^^  creafing  at  different  ages  till  50,  and  to  be  paid  him  until  he 
married,  devifed  thus :  *'  In  cafe  my  fon  fhall  happen  to 
*'  marry  before  he  attains  the  age  of  30,  then  I  give  and  devife  to 
**  him  and  the  heirs  of  his  body  all  my  real  and  perfonal  eftates, 
**  ^Sc.  ;  and  if  my  fon  fliall  happen  to  die  without  leaving  iffue 
"  of  his  body,  then  I  give  and  devife  the  fame  to  my  brother  B.* 
It  was  holden,  that  the  fon  fook  an  eftate-tail  in  the  real  eftates, 
and  the  perfonal  eftate  abfolutely. 


(C)  Of  void  Devifes. 

proftor  V.  AN  advowfon  was  devifed  to  the  firjl  or  other  fon  of  A.  thatfhould 

Bifliop  of  £\   jjg  ijy.gii  ^  clergyman,  and  be  in  holy  orders,  in  fee,  but  in  cafe  A, 

WeiisfzH,  fliould  have  nofuchfon^  then  to  B,  in  fee.     Both  devifes  are  void, 

Bi.  3^8.  7                                                 as 
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as  depending  upon  too  remote  a  contingency :  the  firft  devife 
to  the  fon  of  A.  was  void  from  the  uncertainty  as  to  the  time 
when  fuch  fon,  if  he  had  any,  might  take  orders  :  and  the  devife 
over  to  C.  was  alfo  void,  as  it  depended  on  the  fame  event,  for  the 
words  of  the  will  would  not  admit  of  the  contingency  being  di- 
vided, as  in  Longhead  v.  Phelps^  2  BL  Rep.  704.  The  heir  at  law 
therefore  was  entitled  ;  for  there  was  no  inftance,  in  which  a  li- 
mitation after  a  prior  devife,  which  v/as  void  from  the  contin- 
gency being  too  remote,  had  been  let  in  to  take  efFeft  ;  but  the 
contrary  was  exprefsly  decided  in  the  Earl  of  Chatham  v.  Tothilly  Vol.  1^.320. 
6  Br.  P.  C.  451.  in  which  the  judges  founded  their  opinion  on 
Butterjield  v.  Butterfieldt  I  Vez.  134. 


JLegacite. 


(A)  What  Words  create  a  good  Bequeft. 

A  Teftator  gave  the  refidue  of  his  perfonal  eftate  to  his  wife,  Pafiiman  v. 
■^^   "  defiring  her   to  provide  for  his  daughter  A.  out   of  the  f''l|'fer, 
*'  fame,  as  long  as  (he,  his  wife,  fhould  live,  and  at  her  deceafe  to  ^^      '•'    * 
*'  difpofe  of  what  fhall  be  left  among  his  children,  in  fuch  man- 
"  ner  as  fhe  (hall  judge  moft  proper."    It  was  decreed,  that  here 
was  not  an  abfolute  truft  for  the  children  after  the  death  of  the 
wife.     It  is  an  abfolute  gift  to  the  teftator's  wife  of  any  part  of 
the  property  to  any  ufe  fhe  might  think  fit,   clothed  only  with  a 
truft  for  his  daughter  A. 

(B)    What  fhall  be  a  fufEcient  Defcription  of  the 
Perfon  to  take. 

yf  Compounded  with  his  creditors,  and  paid  \os.  in  the  pound  :  Evans  v, 
-^*   his  widow  by  her  will  chargeil  her  eltate  with  the  refidue  of  ^'^'^■''s'' 

,        ,    ,  ,  ■'  ,.  °,.  ,    .  r       r  r  Anftr.  126, 

the  debt  to  the  compoundmg  creditors,  or  their  perjonal  reprejent- 
atives.  The  adminiftratrix  de  bonis  non  of  a  decealed  creditor  is 
entitled  beneficially  under  this  bequeft  ;  and  not  the  refiduary  le- 
gatees under  the  will  of  fuch  creditor,  or  her  next  of  kin  at  the 
time  of  her  death,  or  her  next  of  kin  at  the  time  of  the  death  of 
the  firft  mentioned  teftatrix. 

Money  was  fettled  in  truft  to  be  paid  according  to  the  appoint-  Jennings  v. 
ment  of  ^.,  and  in  default  thereof  to  his  legal  reprefentatives  ac-  Ga'iimore, 
cording  to  the  courfe  of  adminiftration.     A.  by  will  in  purfuance  L(;""^"°* 
of  the  power  appointed  to  his  legal  reprefentatives  according  to 
the  courfe  of  adminiftration,  and  made  a  refit  uary  legatee,  whom 
he  appointed  one  of  his  executors.     UpQ7i  the  'will  the  next  of  kin 
are  entitled, 

A  teftatrix 
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Bridge  V.  A  teftatrix  bequeathed  the  refidue  of  her  eftate  to  certain  per- 

Abbot,  3  Br.  fons,  and   if  they  (hould   die  in  her  lifetime,  to  their /^^a/ r^'/ir^'- 

aii.  ^'*'     fentatives.     One  of  thofe  perfons  died   in   the  teftatrix's  lifetime. 

His  fhare   of  the  refidue  will  go  to  his  next  of  kin,  not  all  thofe 

who  may  be  living  at  the  time  of  his  death,  but  thofe  only  who 

may  be  alive  at  the  death  of  the  teflatrix. 

(C)  Of  conditional  Legacies,  and  how  far  the  Con- 
dition muft  be  complied  with,  otherwife  the 
Legacy  will  be  forfeited. 

Stackpolev.  A  Teftator  devifed  his  real  eflates  to  the  eldeft  of  his  three  na- 
BMumont,  x\  jural  daughtiTS  and  her  hufband  for  their  joint  lives,  and  the 
3  et.jun,  |j£-^  of  the  fur -ivor,  remainder  to  her  fons  fuccelFively  in  tail  male  ; 
remainder  to  his  next  daughter  and  her  hufband  and  iffue  male  in 
the  fame  manner ;  remainder  to  the  youngefl:  or  fuch  perfon  as 
fhe  fhould  firft  marry,  (if  under  twenty-one,  with  the  confent  of 
the  truftees,)  for  their  joint  lives,  and  the  life  of  the  furvivor,  with 
like  remainders.  The  teftator  alfo  gave  a  rent-charge  limited  in 
the  fame  manner  to  the  fecond,  her  hufband  and  iflue  male  ;  and 
he  gave  a  fimilar  rent-charge  to  the  youngeft,  until  flie  fhould 
marry,  (under  and  wnth  the  reftriclion  above-mentioned,)  or  for 
her  life  ;  and  when  flie  fhould  marry  as  aforefaid,  upon  the  fame 
truftsj  and  having  given  the  fecond  daughter  io,ooo/.  on  her 
marriage,  he  gave  the  youngeft  a  legacy  of  io,ooo/.,  payable, 
5000/.  upon  her  marriage,  (with  fuch  confent  as  aforefaid,)  and 
5000/.  two  years  after.  The  youngeft  daughter  married  with- 
out the  confent  of  the  truftees,  as  required  by  the  will.  It  was 
decreed,  that  fhe  was  entitled  to  an  eftate  for  life  in  the  rent- 
charge  ;  but  that  her  hufband  was  not.  But  it  was  alfo  decreed, 
that  (he  was  not  entitled  to  the  5000/.  payable  upon  her  marriage 
■with  confent,  fhe  having  married  without  confent.  Lord  Chan- 
celiour  Loughborough^  in  giving  judgment  upon  this  laft  point, 
fpoke  as  follows — "  There  can  be  no  ground  in  the  con- 
**  ftrudlion  of  legacies  for  a  diftin£l:ion  between  legacies  out 
**  of  perfonal  and  out  of  real  eftate.  The  conftruQion 
**  ought  to  be  precifely  the  fame.  I  do  not  fee  more  im- 
*'  portance  in  reality  in  the  diftind^ion  between  conditions  pre- 
*'  cedent  and  fubfequent.  The  cafe  of  all  thefe  queftions  is 
**  plainly  this.  In  deciding  queftions  that  arife  upon  legacies  out 
"  of  land,  the  court  very  properly  followed  the  rule  that  the 
•*  common  law  prefcribes,  and  common  fenfe  fupports,  to  hold 
**  the  condition  binding,  where  it  is  not  illegal.  Where  it  i» 
**  illegal,  the  condition  would  be  rejedled,  and  the  gift  pure. 
<*  When  the  rule  came  to  be  applied  to  perfonal  eftate,  the  court 
•*  felt  the  difficulty  upon  the  fuppofition,  that  the  ecclefiaftical 
**  court  had  adopted  a  pofitive  rule  from  the  civil  law  upon  lega- 
**  tory  queftions,  and  tbe  inconvenience  of  proceeding  by  a  dif- 
**  ferent  rule  in  the  concurrent  jurifdiciion,  (it  is  not  right  to  call 

5  "  "^ 
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**  it  fo,)  in  the  refort  to  this  court   inflead  of  the  ecclefiaftlcal 
•*  court,  upon  legatory  queftions ;  which  after  the  Reftoration  was 
*'  very    frequent,   and    in   the  beginning  embarrafTed  the  court. 
"  Diftindlion  upon  diilin6lion  was  taken  to  get  out  of  the  fup- 
"  pofed  difficulty.     How  it  fhould  ever  have  come  to  be  a  rule  of 
**  decifion  in  the  ecclefiaftical  court  is  impoflible  to  be  accounted 
"  for,  but  upon  this  circumftance,  that  in  the  unenlightened  ages, 
*'  foon  after  the  revival  of  letters,  there  was  a  blind  fuperftitious 
"  adherence  to  the  text  of  the  civil  law.     They  never  reafoned ; 
*'  but  only  looked  into  the  books,  and  transferred  the  rules  with- 
•*  out  weighing  the  civcumflances,  aspofitlve  rules  to  jjuide  them. 
*'  It  is  beyond  imagination,  except  from  that  circumftance,  how 
*'  in  a  Chrijiian  country  they  fhould  have   adopted   the   rule  of 
"  the  Roman  law    with    regard    to   conditions    as    to   marriage. 
'*  Firft,  where  there  is  an  abfolute  unlimited  liberty  of  divorce, 
*'  all  rules  as  to  marriage  are  inapplicable  to  a  fyflem  of  religion 
"  and  law,  where  divorce  is  not  permitted.     Next  the  favor  to 
**  marriage,  and  the  objedlion  to  the  reftraint  of  it,  was  a  mere 
''  political  regulation  applicable  to  the  circumftances  of  the  Roman 
'•  empire  at  that  time,  and  inapplicable  to  ether  countries.     Af- 
*'  ter  the  civil  war,  the  depopulation  occanoned  by  it,   led  to  ha- 
"  bits  of  celibacy.      In   the  time  of  Augtiftusy  the    Julian   law, 
**  which  went  too  far^  and  was  correcled  by  the  Lex  Papin  Pop- 
"  paoy  not  only   offered  encouragement  to   marriage,    but  laid 
*'  heavy  impofitions  upon  celibacy.      That  being  eftablifhed  as  a 
*'  rule  in  reftraint  of  celibacy,   (it  is  an  odd  expreflion,)  and  for 
"  the  encouragement  of  all  perfons    who   would  contract  mar- 
**  riage,  it  neceflarily  followed,  that  no  perfon  could  a£l  contrary 
*'  to  it  by  impofing  reftraints  diredlly  contrary  to  the  law.  There- 
**  fore  it  became  a  rule  of  conftruction,  that  thefe  conditions  were 
*'  null.  It  is  difficult  to  apply  that  to  a  country,  where  there  is  no 
**  law  to  reftrain  individuals  from  exercifing  their  own  difcretion 
"  as  to  the  time  and  circumftances  of  the  marriage,  their  chil- 
"  dren,   or  objedls  of  bounty  may  contract.     It  is  perfedlly  im- 
**  poflible  now,  whatever  it  might  have  been  formerly,  to  apply 
**  that  dodlrine  not  to  lay  conditions  to  reftrain  marriage  under 
*'  the  age  of  twenty-one  to  the  law  of  England ;  for  it  is  diredily 
**  contrary  to  the   political  law  of  the  country.     There  can  be 
**  no  marriage  under   the  age  of  twenty-one  without  the  con- 
**  fent   of    the  parent.      This    teftator  places    truftees   in   the 
**  room  of  a  parent;  and  gives  quoad  the  marriage  the  authority 
**  to  them.     I  am  now  called  upc-i  to  pronounce,  that  this  con- 
"  dition  is  bad,  becaufe  it  is  illegal  to  impofe  a  condition  inre- 
•*  ftraint  of  marriage.     What :  illegal  here !     I  have  committed 
**  this  gentleman  for  marrying  without  confent.     It  is  Impoflible 
**  to  fay,  that  a  condition  has  any  ftamp  of  illegality,  impolicy,  or 
•*  impropriety,  that  does  no  more  than  add  an  extenfion  of  bounty 
"  to  induce  the  parties  to  do  that,  which  negledling  to  do,  the  huf- 
*'  band  becomes  an  objeft  of  the  cenfure  of  this  court,  and  liable 
**  to  puniflimcnt.     Therefore  I  am  perfectly  free  in  this  court  in 
"  9,  cafe,  where  the  condition  only  operates  up  to  the  age  of 

**  twenty- 
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**  twenty-one,  and  requires  no  more  than  the  general  policy  of 

"  the   law   and  courfe   of  this  court  hold  to  be   proper,  to  fay, 

"  there  is  nothing  illegal  in  fuch  a  condition,  and  therefore  not 

*'  to  determine   that  this  legacy,  which  the  teftator  diredls  to  be 

**  paid  only  under  certain  circumftances,  ihall  be  paid,  not  only 

*'  though  thofe  circumftances   have    not    happened,  but    where 

*'  every  thing  has  been  done  dire<ftlyin  oppofition  and  defiance  of 

*'  the  directions  of  the  will.     Confined    therefore  to  fuch  cafes, 

"  where  the  reftraint  operates  only  up  to  the   age,  till  which  by 

.  *'  the  law  and    policy  of  the  country  confent  is  necefiary,  I  have 

"  no  difficulty  to   fay,  there  is  no  authority  to  lead  the  court  to 

*'  pronounce  a  propofition  fo  repugnant  to  that  law,  as  that  fuch 

"  a  condition  is  invalid.     In  Scott  v.  Tyler  there  is  a  very  accu- 

<«  **  rate  though   not    a  very  extended  opinion  of  Lord  TChurloiue, 

*'  which  carries  conviction  along  with  it.      The  queftion  is  not 

"  whether  any  forfeiture  has  been  incurred;  but  whether  the 

'*  parties,  to  whom  the  legacy  is  given,  have  put  themfelves  in 

*<  a  fituation  to  anfwer  that  defcription  of  the  perfon  to  take. 

**  There  is  no  gift  here  but  in  the  direClion  to  pay  ;  for  I  cannot 

*'  flop  in  the  middle  of  afentence.     He  gives  her  io,ooo/.-,   that 

**  is  in  efFe£l  two  fums  of  5000/.,  one  payable  upon  her  mar- 

*'  riage  with  confent.     She  has  not  married  with  confent.     She 

"  has  married  without  it.     Can   (he  claim  the   5000/.  under  the 

"  will?     I  do  not  fee  the  great  importance  of  the  diftinCtion  upon 

*'  a  bequeft  over  of  the  legacy.     It  is  one  of  the  points  that  oc- 

**  curred  to  judges  fitting  here,  to  deliver  them  from  the  difficulty 

"  arifing  from  the  rule  of  the  civil  law,  adopted  without  feeing 

"  the  ground  and  the  reafon  of  applying  it  to  this  country  under 

*'  different  circumftances.     The  authorities  Hand  fo  well  ranged, 

"  that  the  court  would  not  appear  to  aft  too   boldly,  whichever 

*'  fide  of  the  propofition  they  would  adopt ;    but  I  have  always 

**  upon  repeated  confideration  thought,  there  was  not  much  rea- 

*'  fon  in  any  of  the  determinations  founded  upon  a  rule  appli- 

**  cable  to  the  laws  of  the  country,  from  which  it  is  taken,  but 

*'  not  to  this  country,  and  rejefting  thefe  conditions  as  inappli- 

*'  cable  to  a  country  which  adopts  them  as  to  real  property,  and 

*'  where  the  reftraint  impofed  is  analogous  to  the  political  regula- 

**  tion  of  the  country  upon  the  fubjeCl: ;  and  here  I  am  deciding 

**  upon  the  plained  circumftances  ;  for  the  condition  is  rellrained 

"  to  the  age,  before  which  by  the  law  of  this  country  a  marriage 

**  cannot  be  had  without  confent.     Therefore  declare  her  not  en- 

<*  titled  to  this  legacy." 

Crommelln        A  teftator  devifed  his  eftates  to  truftees  to  fell,  and  to  (land 

V.  Cromme-  poflefled  of  the   money  arifing  from  the  fale  in  trufts  for  his  na- 

i'un.  227.^      tural  daughters  M.y  /.,  and  H.  equally ;  one  moiety  to  be  paid 

when  they  fhould  refpeftively  attain  the  age  of  24,  or  be  married 

with  the  confent  and  approbation  of  the  truftees,  which  (hould 

firft  happen  ;  but  if  any  fhould  marry  without  fuch  confent  under 

24,  fuch  moiety  to  be  paid  to  her  or  her  huft)and  on  her  attaining 

24,  or  when  (he,  if  living,  would  have  attained  that  age,  or  to  the 

executors,  (fc.  of  her  huibandj    and  the  other  moiety  to  be 

paid 


paid  to  his  daughters  refpeftively  when  they  fhould  attain  28,  ciir 
be  married  with  fuch  confent  and  approbation  as  aforefiiid.  But 
in  cafe  any  of  his  daughters  fhould  marry  before  28  without 
fuch  confent,  then,  as  td  a  moiety  of  her  or  their  ftiare  or  (hares. 
Upon  truft  for  htr  or  their  fcparate  ufe  for  iif&  ;  and  after  the 
death  of  fuch  daughter  or  daughters  for  her  or'tlaeir  children  i 
iand  if  there  (hould  be  none,  for  the  other  daughter  or  daughter^, 
her  or  their  children,  fubjeft  to  the  fame  reftridlions  with  regard 
to  their  marrying,  and  upon  the  fame  trufts  as  the  original  (hares: 
and  in  cafe  all  his  daughters  (hould  marry  without  fuch  confent, 
and  die  without  children,  then,  as  to  all  the  faid  moieties,  in 
truft  for  his  next  of  kin.  Provided  that  if  any  of  his  daughters 
(hould  marry  Under  2I  with  fuch  conferit,  it  (hould  be  lawful  for 
the  truftees  to  pay  one  moiety  to  her  hu(band,or  to  make  a  fettle- 
ment ;  and  if  any  (liould  d^e  before  24  or  marriage,  the  whole 
of  her  (hare,  and  if  after  24,  and  before  28  or  marriage,  the  re-^ 
maining  moiety  (hould  go  to  the  furvivors  equally,  or  the  fur- 
vivor,  their  or  ner  executors,  ts'c.  to  be  paid  at  the  fame  time, 
fubje£t  to  the  fame  reftri^tions  with  regard  to  marrying,  and 
upon  the  fame  trufts  in  cafe  of  marriage  without  fuch  confent  as 
aforefatd,  as  the  original  (hares  :  and  in  eafe  all  his  daughters 
fhould  die  before  they  (hould  refpeftively  attain  the  age  of  28, 
or  be  married  after  24  with  fuch  confent,  fo  that  the  V/hole  or 
part  of  the  faid  refidue  (liould  not  be  abfolutely  difpofed  of,  then 
in  truft  for  his  next  of  kin.  /.,  one,  of  the  daughters,  in  the 
teftator's  lifetime  married  with  the  approbation  of  one  of  the 
'truftees  under  the  \vill.  Her  father  on  being  apprifed  of  her 
marriage  approved  of  it.  Soon  after  her  father's  death,  her  huf- 
hand  being  tnch  dead,  (he  married  the  plaintiiF,  in  the  prefence 
and  with  the  confent  of  the  fame  truftee.  It  was  adjudged,  that 
having  married,  and  being  then  a  widow,  (he  was  not  intended  to 
be  fubjeft  to  tlie  conditions  bf  the  wiii. 

(D)    Where    the    Legatee    fhall    have  Intefeft  and 
Mairltenahce  till  the  Legacy  is  paid. 

iT  is  a  rule,  that  a  legacy  payable  at  any  pSvcn  time  whatfoev^f,  By  ttic 
do^s  not  carry  inteteft  tiil  that  time,  v/hether  it  is  a  vefted  in-   ^''af^«'"  (if _ 

.        n  1         ■  r  TL  1  >.  the  Rolls,  la 

terelt  or  not  :   the  tune  ot  payment  rauft  govern  the  commence-  Ciickettr. 
hncnt  of  intcreft  ;  with  this   difference  only,  that  a  legacy  given  Doiby, 
by  a  parent  to  a  child  fliall  carry  intcreft  from  the  death  of  the  3  Ve».jtio» 
teftator  on  account   of  the  obligation  attaching  upon  the  perfon, 
who  gives  it,  and  becaufe  it  is  in  nature  of  a  portion  :  therefore 
intereft  in  the   mean  time  is  added,  though  it  is  not  given  in  ex- 
prefs  terms  ;  and  Acherly  v.  Kern:in  was  determined    upon  the 
idea,  that  the  teftatar  put  himfelf  in  loco  parentis.     All  the  other 
cafes  upon  the   point,  whether  the  adminiftrator  of  the  legatee  is 
entitled  to  the  legacy  immediately,  or  muft  wait  till  the  period,  at 
which  the  legatee  Would  have  been  entitled  to  it,  depend  upon 
this.     I  hope  this  will  be   confidered  as  a  fettled  point,  upon 
Voi..V|I,  Kk  which 
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which  executors  may  not  be  put  to  the  expence  of  defendlngj 
unlefs  at  the  peril  of  cofts.  I  think  a  wife  would  certainly  come 
under  the  fame  exception  as  a  child.  I  do  not  find  it  in  the 
books.  It  can  hardly  ever  happen,  that  a  wife  has  not  fome  other 
provifion  •,  and  that  may  make  a  difference  in  the  cafe  of  a 
child.  If  maintenance  is  given  generally  to  che  child,  fo  that  the 
•whole  Tiiay  be  exhaufted  by  the  maintenance,  that  (hews  the 
teftator  meant  it  to  carry  intereft  :  but,  if  a  partial  maintenance 
is  given,  as,  if  an  annual  fum  lefs  than  the  intereft  is  given  for 
maintenance,  the  child  fliall  have  no  more  ;  and  the  executor  pay- 
ing that  fum  (liall  h<ive  all  the  reft. 

If  there  be  a  fund,  whether  rcfiduary  or  particular,  given  to^. 
for  life,  and  afterwards  upon  a  contingency,  which  contingency 
does  not  take  effe^l  upon  the  death  of  the  tenant  for  life,  the 
intermediate  intereft  is  an  intereft  undifpofed  of,  and  therefore 
falls  into  the  refidue. 

A  teftator  by  his  codicil  defired  his  fifter  out  of  the  money  given 
her  by  his  will  to  have  500/.  at  her  death  to  her  nephew  D.  who 
furvived  the  teftator,  but  died  before  his  aunt.  His  reprefent- 
ative  is  entitled  to  it.  Defire,  exprefling  the  will  of  the  teftator, 
amounts  to  a  legacy,  and  the  word  leave  makes  no  difference ;  to 
leave  or  pay  at  her  death  being  the  fame.  The  legacy  being  out 
of  perfonal  eftate  payable  on  a  contingency,  it  is  a  clear  demand, 
notwithftanding  the  death  of  the  legatee  before  the  contin- 
gency. 


3libeU 
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A  N  information  need  not  charge  the  offence  to  have  been  com- 
'*~*^  mitted  vi  et  armis;  for  a  libel  is  not  in  itfelf  an  a£lual  breach 
of  the  peace,  but  only  tends  to  it.  Neither  need  it  charge  the 
libellous  matter  to  hQfalfef  for  it  is  not  neceflary  to  prove  it  to  be 
falfe. 
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Sltfflitatf on  of  Zttiom, 


(A)  Where  the  fuing  out  a  Writ  will  fave  the  Baf 
of  the  Statute. 

TF  a  party  give  in  evidence  tvjo  writs,  and  it  be  neceltary  In  order  Hafrlsr, 
-*■  to  prevent  the  operation  of  the  ftatute  to  fhew  that  the  fecond  '^^'^"'"'^a 

1-11111         I      •  •  •  r     1-      /•    n         •"  Term 

writ  on  which  he  has  declared,  is  a  continuation  or  the  nrft  writ,  Rep.  617. 
it  is  in  that  cafe  incumbent  upon  him  to  (hew  that  the  firft  was  Parfoniy. 
teturned,  in  order  to  warrant  the  ilTuing  of  the  alias  writ.     But,  !T"^mRcp 
if  he  give  in  evidence  only  one  writ,  he  need  not  (hew  that  it  was  6. 
returned.     A  writ  regularly  fued  out  will  have  the  efFedl  of  a  bar^ 
it  feems,  if  the  plaintiff  declare  upon  it  at  any  time  within  a  year 
afterwards. 

(B)    Of  the  Manner  of  pleading  the  Statute. 

"ATON-aJfump/it  iufra  fex  atmos  to  a  bankrupt  is  no  plea  to  an  Sklnnsr r. 
^^    aftion  at  the  fuit  of  the  afiignees  on  an  alTiimpfit  to  them.       Rebow, 

°  ^      Ay  aStr.  919. 

So,  to  an  aflion  brought  by  the  affignees  of  an  infolvent  debtor,  Kinder  v. 

to  recover  money  owing  to  him  before  his  infolvency,  in  which  pf^'*'/  ^* 

the  plaintiffs  declared,  that  in  confideration  of  the  money  being  oj.  whe- 

due  to  the  infolvent,  the  defendant  promifed  to  pay  it  to  them,  therinthis 

as  affignees,  it  is  no  plea  to  fay  "  that  the  caufe  of  action  firft  ac-  j^fg^'^^^j^j 

"  crued  to  the  infolvent  before  the  plaintiffs  became  affignees,  and  niight  have 

*'  that  fix  years  had  elapfed  after  the  caufe  of  a<£lion  firft  accrued  pleaded,  that 

**  to  the  infolvent,  and  before  the  fuing  out  of  the  writ  of  the  Jj^j 'JJ'ft^ue 

"  plaintiffs."  _  totheinfol- 

vent  more  than  fix  years  before  the  a£lion  was  brought,  and  that  he  had  made  no  exprtji  promife  to 
the  plaintiffs  within  fix  year*.  S^u,  alfo,  Wheth?r  in  fuch  an  aftion  the  plaintiffs  cnuil  not  make  ao 
txfirtji  promife. 
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iSlgafter  anti  ^erbant. 


Jackfon  v. 
Warwick, 
7  Term 
Rep.  12 1  • 


Ex  parte 
Davis, 
6  Term 
Rep.  715. 


(A)  Of  the  Manner  of  hiring  and  binding  a  Perfon 

Apprentice. 

BY  the  ftatute  of  ZAnn.  f .  9.  a  duty  is  laid  upon  the  mafter  in 
confideration  of  the  premium  received  by  him  with  the  ap- 
prentice :  it  is  incumbent  upon  him  therefore  to  take  care  that 
the  premium  be  inferted  in  the  indenture,  and  that  it  be  properly 
ftamped.  If  this  be  not  done,  he  cannot  fupport  any  a£lion  for 
the  apprentice  fee,  although  he  has  in  fa£l:  maintained  the  appren- 
tice for  fome  time,  and  until  he  abfconded. 

(B)  Who  may  ferve,    or  are  capable  of  binding 

themfelves  Apprentices. 

IF  an  infant  bind  himfelf  for  a  term  which  will  not  expire  till 
"'■  after  he  has  attained  twenty-one,  yet  he  is  entitled  to  be  dif- 
charged  upon  his  attaining  that  age. 


(C)   Of  the  Jurifdidion  of  Juftices  in  binding  out 
Apprentices. 

Hex  V.Bar-  XT  THERE  feveral  perfons  hold  land  in  partnerfhip,  fome  of 
wick,  VV     whom  actually  refide  upon,  and  occupy  it,  and  others  re- 

Rjp,  -J.       fide  at  a  diftance  in  another  parifh,  the  latter  as  well  as  the  former 

are  bound  to  take  parifli  apprentices,  if  in  other  rcfpe£ls  they  art 

fit  perfons  to  take  them. 


fl^ercljant  anD  5percl)anDi5e. 


(A)  Of  Principals  and  Fadors. 

Ceorge  T.      |F  a  fa£lor,  who  fells  under  a  del  credere  commiflion,  fells  goods 
B  Trr  ^^  ^'^  **^'"'  ^"^  ^^^  hxiytx  knows  nothing  of  the  principal,  the 

37  G,  3."      buyer  may  fet  off  any  demand  he  may  have  on  the  fa(^or  againft 
the  demand  for  the  goods  made  by  the  principal. 
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(B)   Of  Partners  and  Joint-Traders. 

/^NE  partner  cannot  bind  the  other  partners  by  deed.     Even  a  Harelfon  t. 
^-^  general  partnerfliip  agreement  under  feal  will  not  authorife  J^^^^"* 
the  partners  to  execute  deeds  for  one  another,  unlefs  a  particular  ^gp,  ^^^^ 
power  be  given  for  that  purpofe.  If  this  were  permitted,  it  would 
extend  to  mortgages,  and  would  enable  a  partner  to  give  to  a  fa- 
vourite creditor  a  real  lien  on  the  eftates  of  the  other  partners. 

One  of  two  partners  applied  truft-money  in  the  trade  with  the  Smith  ▼. 
privity  of  the  other  partner :  rhey  afterwards  feparated,  and  the  Ja™*^'"'* 
partnerfliip  effe£ls  were  affigned  over  to  the  firft,  who  took  upon  Rep.  goi, 
himfelf  the  debts.     This  is  no  payment  in  difcharge  of  the  other 
partner,  but  both  are  liable  to  make  good  the  truft-money.     Cre- 
ditors cannot  be  bound  by  any  private  arrangement  among  part- 
ners. 

In  a  fuit  by  one  partner  againft.  the  others  charging  tliem  with  Oliver  v. 
embezzling,  it  was  moved  to  appoint  a  receiver  of  the  partner-  ^!T!''°"* 
fliip  flock  and  debts,    But  the  court  thought  that  a  receiver  of  the 
fl:ock  of  a  fubfifting  partnerfliip,  whilft  the  trade  is  going  on, 
could  not  be  appointed,  unlefs  upon  the  very  grofleft  abufe  *,  for 
it  muft  deftroy  the  trade. 

At  the  commencement  of  a  partnerfliip  between  two  perfons,  Thornton  t. 
they  both  lived  in  the  fame  houfe,  and  entertained  the  cuftomers  Pro^or, 
jointly :  afterwards  one  of  them  removed,  when  the  whole  ex-  '  *^* 

pence  of  entertaining  the  cuftomers  (which  was  neceflary  in  the 
trade)  fell  upon  the  other.  There  was  no  claufe  in  the  co-partner- 
fhip  deed  to  provide  againft  this  circumftance,  and  the  accounts 
were  annually  made  up  without  any  allowance  for  this  article  of 
expenditure.     A  court  of  equity  cannot  make  the  allowance. 

^.  and  B.  fliip  agents  at  different  ports,  enter  into  an  agreement  WaughT* 
to  fliare.  In  certain  proportions,  the  profits  of  their  refpe£tive  com-  ^^"^[^ 
miflions,  and  the  difcount  on  the  bills  of  tradefmen  whom  they  may  ajj. 
employ  in  repairing  the  fliips  configned  to  them,  t^c.     By  this 
agreement  they  become  liable  as  partners,  to  all  perfons  with 
whom  either  contradls  as  fuch  agent,  though  the  agreement  pro- 
vides that  neither  fliall  be  anfwerab^e  for  the  a^s  or  lofles  of  the 
Other,  but  each  for  his  own. 

(C)  Of  Marine  Infurances. 

A  Company  of  fliip-owners  engaged  to  Infure  each  others  flaps  Lee«y. 
•^  feverally  (and  not  jointly)  to  pay  a  certain  fum   in  cafe  of  lofs  |'"]^*'!j., 
in  proportion  to  their  refpeftive  fhares  ;  but  in  cafe  of  the  infol-  ^^  q^  j, 
vency  of  any  one  of  the  members,  all  the  others  were  to  be  re- 
fponfible.     This  con-trad  is  void  hyjiat.  6G.i.  c.  1 8.  §  1 2. 

A  fliip  homeward  bound  to  the  port  of  London  received  a  pilot  !'«"/• 
at  Orfordnefs  as  direfted  by  5  G.  2.  c.  20.  and  dropped  him  be-  ^^^f' 
fore  flie  reached  her  moorings  in  the  River  Thames ;  after  which,  ^  Term 
and  before  flie  was  fafely  moored,  ftie  was  by  accident  funk.  Rep.  i6o» 


The  underwriter  on  the  fhip  and  cargo  was  holden  to  be  dif- 
charged,  becaufe  there  was  tu  pilot  on   board  when  the  accident 
happened  ;  though  it  did  not  appear  that  the  lofs  was  imputable 
to  want  of  fkill  in  thofe  who  navig.ited  the  veflel.     The  queftion, 
therefore,  whether  it  was  ncceflary  to   the  aflured's  right  to  re- 
cover, that  there  (hould  be  on  board  fuch  a  pilot  as  is  required  by 
the  ftatute  of  5  G.  2.  that  is,  a  pilot  licenfed  by  the  Trinity-Houfe, 
was  left  undecided. 
Middlewood       A  fhip  infured  from  A.  to  B.  failed  with  an  intent  to  touch  at 
T.Biakes,      Q^  an  intermediate  point:  to  a  certain  point  the  voyage  was  the 
r7""62      ^^"^^  •  ^'^^"^  ^^^^  point  there  were  three  tracks  to  B.,  one  by  way 
of  C,  the  two  others  by  different  courfes  :  there  were  advantages 
and  difadvantages  attending  each  •,  and   the  captain  muft  eleft 
according  to  circumftances :  the  fhip  took  the  track  by  C.  under 
diredlions  from  the  infured  to  put  in  there,  but  was  taken  before 
{he  came  to  the  point  where  flie  muft  have  turned  out  of  the 
track  to  B.  by  the  way  of  C,  for  the  purpofe  of  putting  into  the 
harbour  of  C     The  underwriter  is  difcharged  ;  for  he  was  enti- 
tled to   the  advantage  of  the  captain's  judgment  which  of  the 
three  tracks  it  was  belt  to  purfue  when  he  came  to  the  firft  di- 
viding point. 
Burnett  ▼.         If  an  infurance  be  efFe£led  on  fruit,  and  the  policy  contain  the 
Kenfingcon,  ufyal  memorandum,    **  corn,  fruit,   ^c.  warranted  free   from 
y^to.Tio,     '*  average,  unlefs  general,  or  the  fhip  be  ftranded,"  and  the  fhip 
be  in  fa&  ftranded  in  the  courfe  of  the  voyage,  the  underwriters 
are  liable  for  an  average  lofs  arlfing  from  the  perils  of  the  fea, 
though  no  part  of  the  lofs  happened  from  the  aft  of  ftranding. 
Firmer  V.  An  a£lion  was  brought  on  a  policy  of  infurance  on  a  fhip,  en- 

Legf*  gaged  in  the   (lave-trade    "  at  and  from  London  to  the  coaft  of 

Kep."i86.  **  Africoy  during  her  ftay  there,  and  thence  to  her  port  of  dif- 
**  charge  in  the  IVeJl  Indies."  The  lofs  happened  in  confequence 
of  an  infurreftion  of  th**  llaves.  The  principal  queftion  was,  Whe« 
ther  the  fhip  had  been  navigated  in  the  manner  prefcribed  by  the 
3.1  G.  3.  c.  54.,  the  7th  fedtion  of  which  ena£ls,  "  That  it  fhall 
•*  not  be  lawful  for  any  perfon  to  become  a  mafter,  or  take  or 
*'  have  the  command  or  charge  of  any  fuch  fhip  or  veiTel  at  the 
«*  time  he  fhall  clear  out  from  any  port  of  Great  Britnin  for  pur- 
**  chafing  or  carrying  flaves  from  the  coaft  of  Africa,  unlefs  fuch 
**  mafter  or  perfon  taking  or  having  the  charge  or  command  of 
<*  any  fuch  fhip  or  vefTel  fhall  have  made  oath,  and  delivered  in 
•'  to  the  collector  or  other  chief  officer  of  the  cuftoms,  at  the 
**  port  where  fuch  fhip  or  velTel  fhall  clear  out,  a  certificate  ai- 
*'  tejled  by  the  refpeElive  owner  or  oiuncrs  that  he  has  already  ferved 
**  in  fuch  capacity  iluring  one  voyage,  or  fhall  have  ferved  as  chief 
**  mate  or  furgeon  during  the  whole  of  two  voyages,  or  either 
*'  as  chief  mate  or  other  mate  during  three  voyages,  in  purohaf- 
**  ing  and  carrying  llaves  from  Africa^  under  pain  that  fuch  maf- 
**  ter  or  other  perfon  taking  or  having  the  charge  or  command 
"  of  any  fuch  (hip  or  vefTi  1,  and  alfo  the  owner  or  owners  who 
**  fhall  hire  or  employ  fuch  perfon,  fhall  for  every  fuch  offence 
*f  rcfpe£lively  forfeit  and  pay  the  fHm  of  500/."    The  queftion 

was. 
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was,  Whether  the  certificate  therein  required,  ought  to  be  at- 
tefted  by  the  owner  of  the  fhip  upon  the  voyage  infured,  or  by 
the  owner  or  owners  of  the  (hips  during  the  refpeclive  voyages 
out  of  which  the  quahficatlon  arofe  ?  In  the  prefent  inftance, 
the  captain  had  made  oath  that  he  had  been  two  voyages  in  a 
(hip  engaged  in  the  flave-trade,  and  the  prefent  plaintiff  (the  owner 
in  the  voyage  infured)  had  certified  that  that  was  true,  to  the  befl; 
of  his  knowledge  and  beHef.  Lord  Kemon^  before  whom  the  caufe 
was  tried,  being  of  opinion  that  fuch  certificate  did  not  anfwer  the 
requifition  of  the  ftatute,  nonfuitedthe  plaintiff;  and  on  a  motion 
to  fet  afide  the  nonfult,  the  other  judges  of  the  court  of  King's 
Bench  concurred  with  his  lordfliip  in  that  opinion. 

Where  a  mate  of  a  (hip  or  a  failor  is  to  receive  fomething  at  Webfler  v, 
the  end  of  the  voyage  in  lieu  of  wages,  for  inftance,  flaves,  he  DeTaftet, 
cannot  infure  it;  and  of  courfe  cannot  recover  the  value  of  it  In  Rep.  157. 
an  acllon  againft  his  agent  for  negligence  in  not  procuring  fuch 
an  infurance. 


^ortsase^ 


(A)  Of  the  Equity  of  Redemption  and  Foreclofure. 

/^N  a  motion  to  ftay  the  proceedings  in  an  ejeflinent  brought  Goodtitlev. 
^^  by  a  mortgagee  againft  a  mortgagor,   on  the  latter   paying  ^^^J^^ 
principal,  intereft,  and  cofts,  it  appeared  that  the  mortgagor  five  Rep.  i3c, 
years  before,  by  agreement  under  feal,  in  confideratlon  of  a  certain 
ium,  had  agreed  to  convey  the  eitate  to  the  mortgagee  abfolutely, 
and  that  a  fum  of  money  due   from  the  mortgagor  to  the  mort- 
gagee fliould  be  deducted  out  of  the  purchafe-money  fo  to  be  paid; 
and  that  feveral  applications  had  been  fince  made  to   the   mort* 
gagor  to  complete  the  purchafe,  which   he  had  refufed.     It  was 
cpntended  therefore,  that  under   the  provifo   in  the  ftat.  7  G.  2. 
c.  20.  §  3  {a),  the  mortgagee  had  no  right  to  the  benefit  of  the  fia-  (^1  "^°'-  S* 
tute  ;  and  fo  thought  the  court.  ^^^*  ^ 

But  in  a  former  cafe,  where  the  like  objedtlon  was  made  to  fuch  skinner  v. 
a  motion,  the  court  permitted  the  redemption,  and  that  after  time   j'^^j',-  g^ 
taken  to  confider  of  it,  becaufe  it  appeared  that  the  mortgagee  had 
not  tendered  to  the  mortgagor  a  deed  of  conveyance  for  execu- 
tion, and  that  no  bill  in  equity  was  brought. 

Hufband  and  wife,  feifed  in  fee  in  right  of  the  wife,  mortgaged  Corbettv. 
for  a  term  of  years,  and  levied  a  fine  to  the  ufe  of  the  mortgagee,  ^^^'*  ,- 
his  heirs  and  affigns,  fubjett  to  the  provifo  for  redemption.    They  „^",/'    *  * 
afterwards  conveyed  the  equity  of  redemption  by  leafe  and  releafe 
to  the  mortgagee.    The  mortgagee  remained  in  poffelTion  as  com- 
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pletc  OAvner  for  more  than  twenty  years,  during  the  life  of  vhc 
hufband,  tenant  by  the  curtefy,  from  whom  he  had  g(  tten  the 
conveyance.  The  heir  of  the  wife  was  allowed  to  redeem  not- 
vithftanding  this  lapfe  of  time.  By  attending  to  the  different 
rights  of  the  mortgagee  it  appears,  that  he  ftood  in  the  place  of 
tlie  tenant  by  the  curtefy  of  the  equity  of  redemption  5  for  he 
claimed  to  hold  under  him  by  the  laft  conveyjmce,  and  imme- 
diately upon  taking  it  he  entered  into  poffeOion:  in  that  charaOer 
it  was  his  duty  to  keep  dowr,  the  iuterell  of  the  mortgage  :  unit- 
ing thefe  two  charad\ers,  he  is  to  be  conUdered  as  having  fup- 
ported  the  different  rights  and  difch^rged  the  duties  of  each.  In 
the  general  cafe,  a  prcfumpticn  arifes  from  no  payment  of  the 
furplus  rents  being  made,  nor  account  delivered  for  fo  long  a  pe- 
riod of  time  as  twenty  years :  here,  the  prefumption  cannot  arile, 
becaufe  it  was  the  farpe  perfon  to  pay  and  to  receive :  the  cafe 
does  not  therefore  fall  within  the  general  rule. 
iRcMv.  Where  a  mortgagee  who  had  gotten  poffeffion  by  eje£lment, 

farkinfon,     ^^g^j   ^^  ^^^^  ^^  ^j^g  Covenant  for  non-payment,  and    was  pro- 
'  ceedrng  in  a  fuit  in  equity  to  foreclofe  ;  a  motion  was  made  to  re- 

ftrain  him  from  proceeding  at  law  :  but  the  court  faid,  the  plaintiff 
is  regular  in   his  proceedings  ;    we  cannot  deprive  him  of  the 
benefit  of  hi^  action,  unlefs  the    defendant   will   bring  in    the 
money, 
laker.  To  a  bill  againfl:  the  devlfee  of  mortgaged  premifes  by  the  heir 

Thomas,  ^f  jj^g  mortgagor,  charging  aekno>yjedgniC4its  that  the  eftate  was 
37.  'in^his  holden  in  mortgage,  and  that  accounts  had  been  kept  ;  the  de- 
cafe  Lird  fendant  put  in  a  plea  of  poffeffion  for  fifty  year»,  under  convey- 
Chanc^ilnur  ^^qq^  from  the  mortgagee.  The  plea  was  ordered  to  ftand  for  aa 
cafe  before    anfwer,  and  the  bf-nefit  of  it  faved  to  the  heaving. 

$ir  Thomas  Sewell.  The  title  of  the  ellate  in  that  cafe  had  come  into  .  wo  different  hands  :  the  part  in 
the  hands  of  one  family  was  held  irredeemable  :  a^  to  the  other,  the  mortgagee  had  k  pt  accounts,  an<l 
there  was  3  deviff  of  it  as  a  mortgage  :  the  redemp'iion  was  opened  as  to  tliat  after  a  ^laac  number  of. 

(B)  Mortgagees  and   their  Affignees,    hdw  to  ac- 
count, and  what  Allowances  to  make. 

Ikum  V.  A  MORTGAGEE  is  not  bound,  after  great  length  of  poffeffion. 
Smithies,       xl   jQ  leave  the  premifes  in  as  gooci  repair  as  he  found  them. 

Acftr.  96.  .  .        .        t        .  e  t 

Wooiiey  V.  Money  di/burfed  by  a  mortgagee  for  the  benefit  pf  the  eftatfej 
Prag,Anftr.  as,  for  the  renewal  of  le^fes  under  which  it  is  holden,  fhall  carry 
^^^'  the  fame  interefL  with  the  money  originally  lent. 

J^loydy,  A  mortgagee  in  poffeffion  for  thirty  years  brought  his  bill  to 

Hatchet*,  foreclofe.  Some  of  the  creditors  of  the  mortgagor,  who  had  ob» 
525.  ^2j^^(^  from  him  a  conveyance  of  the  equity  of  redemption  for 
the  ufe  of  the  creditors  at  large,  filed  a  bill  to  redeem.  At  the 
hearing  it  was,  among  other  things,  referred  to  the  Deputy  Re- 
membrancer to  take  an  account  of  what  was  due  to  the  mort- 
gagee upon  a  bond  from  the  mortgagor  of  nearly  equal  date  with 
the  mortgage,  which  the  conveyance  from  the  mortgagor  to  the 

creditors 
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creditors  had  dire£led  to  be  firft  paid.  The  Deputy  Remem- 
brancer reported  the  whole  principal  and  intereft  for  thirty-three 
years  to  be  due  thereon.  Exception  was  taken  to  this  report,  that 
the  fum  reported  due  exceeded  the  penalty  of  the  bond.  The  ex- 
ception was  allowed. 

It  is  a  fettled  rule,  that  nothing  (hall  prevent  intereft  from  run-  aVez.  §7?, 
ning  on  a  mortgage  but  a  proper  tender  and  notice :  for  the 
iportgagee  has  a  legal  fecurity  for  his  debt,  may  bring  an  ejc£l- 
ment,  and  a  bill  for  foreclofure  at  the  fame  time,  which  the  court 
will  not  prevent.  If  therefore  there  be  a  mortgage  on  one  fide, 
jjiid  open  accounts  on  the  other,  and  it  be  manifeft,  that  upon 
the  account  more  will  be  due  than  the  principal  and  intereft 
on  the  mortgage  will  amount  to,  and  propofals  be  made  to  de- 
duct, yet  the  intereft  fhall  not  ftop.  However,  as  the  mortgagee 
iii  fuch  cafe  has  intereft  on  his  mortgage,  the  court  will  oblige 
him  to  anfwer  as  to  the  money  in  hi^  hands,  which  will  be  due  on 
the  account. 


JI5onfuit^ 


*T~^HE  plaintiff  in  a  qui  tarn  a£lion  on  the  7  G.  2.  c.  8.  withdrew  Raynesv. 
-■■     his  record,  becaufe  the  broker  who  negotiated  the  illegal  bar-  Spicer, 
gain  for  ftock,  refufed  to  give  evidence  for  fear  of  fubjedling  him-  Repriyg, 
felf  to  a  penalty  on  the  fame  a£^.     This  was  holden  to  be  a  fuih- 
cient  reafon  to  difcharge  a  rule  for  judgment  as  in  cafe  of  a  non- 
fuit  for  not  proceeding  to  trial ;  although  the  witnefs's  liability  to 
be  fued  would  not  be  renioved  till  after  the   three  fucceeding 
perms. 


Dbltgationg, 


(A)  Of  the  Nature  of  this  Security. 

A  Bond  was  dated  on  a  day  certain  in  a  penal  fum  conditioned  Farquharr, 
■^^   for  the  payment  of  a  lefs  fum  generally,  but  no  day  of  pay-  Morris, 
jpent  was  exprefsly  named,  nor  was  intereft  referved  in  terms.    On  r^"™. 
zhotion  to  refer  it  to  the  Mafter  under  the  ftatute  of  4  and  5  j^nn.  (a)  Vol.  "r. 
f.  16.  §  13.  {a)  to  compute  principal,  intereft,  and  cofts  thereon,  P*«-  «57» 
^jid  on  payment  thereof  to  ftay  the  prQceedingS;\t  lyas  obje^ed,that 

thii 
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this  bond  was  not  within  the  a£l,  as  not  being  payable  on  a  day 
certain.  But  by  the  court— This  bond  is  payable  on  a  day  certain  j 
for  it  is  payable  on  the  day  of  the  date,  no  other  time  being  men- 
tioned for  payment.  Intercft  alfo  is  payable  from  the  time 
of  payment,  namely,  from  the  date,  though  not  exprefsly  re- 
ferved. 

(B)    V.Tiere  there   are   feveral   Obligors,    and   the 
Obhgee's  Remedy  againft  all  or  every  of  them. 

(*)  Vol,  5.    -jT  is  laid  down  in  a  preceding  part  of  this  work  (a),  that  "  if  two 
pag.  164.      1   tc  gyg  bound  jointly,  and  one  dies,  the  furvivor  only  is  liable  in 
**  equity"  in   fupport   of  which  pofition,  2  Vern.  ()().  is  referred 
to.     Cut  upon  turning  to  that  book  we  find  that  the  court  are 
not  fpeaking  of  the  remedy  in  equity,  but  of  that  at  laiv.     The 
words  are,  "  Where  two  are  jointly  bound,  and  one   dies,  you 
•'  mull  fue  the  furvivors,  and  cannot  maintain  an  a£lion  againft 
**  the  executor  or  adminiflrator  of  him  that  is  dead."     It  is  true, 
J  Br.  Ch.      that  from  the  form  of  the  contradl,  the  remedy  at  law  is  gone  ; 
Rep.  29.       but  in  equity  both  are  confidered  as  having  undertaken  to  pay, 
and  if  the  obligee  cannot  recover  again il  the  one,  he  (hall  againft 
the  other.     This  will  appear  from  the  following  cafes. 
Simpfonv.         Nuii  and  Baker,  partners    in  trade,  borrowed  on  their  joint 
Vaughan,      boud  :  Nuit  died '.  ^d-ytcT,  the  furviving  partner,  became  bankrupt : 
in  z  Vea.      *^^   plaintiff,  as  executor  of  the  bond-creditor,  proved  his  debt, 
lox.  received  fatlsfadllon,  in  part,  and  brought  a  bill  againft  FaugAa/t, 

as  executor  of  Nutt,  to  have  the  deficiency  fupplied  out  of  his 
afiets.  Lord  Hardwicke  held,  that  it  was  a  fum  lent  to  both,  of 
which  both  had  the  advantage  ;  and  a  debt  arofe  againft  both 
from  the  nature  of  the  tranfadtion  :  it  was  no  lien  on  the  partnerflilp 
in  particular,  becaufe  the  plaintiff  might  have  had  it  againft  either 
of  them.  There  was  farther  in  this  cafs  reafonable  evidence  of 
fraud  or  miftake,  for  Baker  filled  up  the  bond. 
Bifhop  V.  Owen  and  Church,  partners  in  trade,  borrowed  from  Bijhop  at 

Chaich,  ^^Q  different  times  two  fums  of  looo/.  each;  for  v/hich  they 
.,  j^  ■  '  '  gave  two  bonds,  binding  themfelves,  and  their  heirs,  executors,  and 
adminiftratcrs,  v/ith  condition,  that  if  they  or  either  of  them,  their 
or  either  of  their  heirs,  executors,  or  adminiftrators,  cffr.  Church 
broke  off  the  partnerfhip,  and  died  in  1 740.  BiJJjop  died  in 
1747  ;  and  his  reprefentatives,  Owen  becoming  bankrupt,  brought 
a  bill  againft  the  reprefentatives  of  Church  for  a  fatisfa6liou  of  this 
debt  out  of  the  real  and  perfonal  affets.  Lord  Hardwicke  fet  up  the 
bond  both  againft  the  perfonal  reprefentatives  and  the  heir  of 
Church.  His  lordftiip  faid,  the  bond  Is  confidered  as  an  agree- 
ment in  writing ;  and  therefore  though  the  obligation  and  pe- 
nalty are  gone  by  the  legal  demand  being  gone,  yet  the  condi- 
tion, taking  it  altogether,  is  confidered  as  an  agreement  in  this 
court  to  pay  the  money,  and  an  agreement  under  hand  and  feal  : 
therefore  the  court  will  fet  it  up  againft  executor  and  heir. 
?ilp  V.  If  an  obligee  in  a  bond  make  any  variation  in  the  original  con- 

""*^y'         trad  with  tJic  principal  without  the  privity  of  the  lurety,  as,  if 
3Atk.  91.  *         *  *         ^  h'" 
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he  change  the  nature  of  the  fecurity,  or  agree  to  poftpone  the  day  Niibff  v. 
of  payment,   he  thereby  difcharges  the  furety.     It  is  the  cleareft  cn'Re*^*^* 
and  mod  evident  equity  not  to   carry  on  any  tranfadion  without  ^^g.  Reesv. 
the  privity  of  him,  who  muft  neceflarily  have  a  concern  in  every  Baix-iDgton, 
tranfadion  with  the  principal  debtoB.  2  Vej.jun,' 

(C)  Of  their  Remedies  againft  each  other. 

'T^HERE  were  three  obligors  in  a  bond,  and  the  obligee  filed  Madoxv. 
-■■     his  bill  againft  the  principal,  and  the  reprefentatives  of  one  Jackfon, 
of  the  fureties,  ftating   that -<^.  the  third  obligor  was  dead  in-  ^^    '*°^* 
folvent.     An  objeftion  was  made  for  want  of  parties,  becaufe 
the  reprefentatives  of  the  third  obligor  were  not  before  the  court. 
But  by  Lord  Hardivicke— -The  general  rule  of  the  court,  to  be  fure, 
is,  where  a  debt  is  joint  and  feveral,  the  plaiiuiff  mull:  brin^  each 
of  the  debtors  before  the  court,  becaufe  they  are  entitled  to  the 
afliftance  of  each  other  in  taking  the  account  («).     Another  rea-  [a)  SedmUe 
fon  is,  that  the  debtors  are  entitled  to  a  contribution,  v.here  one  ^"j'^"^* 
pays  more  than   his  fhare  of  the  debt.     A  further  reafon  is,  if  ^p.-vvms. 
there  are  different  funds,  as,  where   the  debt  is  a  fpecialty,  and  313. 
the  plaintifl"  may  fue  at  law  either  the  heir  or  executor  for  fatif- 
faiSlion,  he  muft  make  both  parties,  as  he  may  come  in  the  laft 
place  againil  the  real  alTets.     But  there  are  exceptions  to  this,  and 
the  exception  out  of  the  firft  rule  is,  that  if  fome  of  the  obligors 
are  only  fureties,  there  is  no  pretence  for  the  principal  in  the 
bond  to  fay,  that  the  creditor  ought  to  bring  the  furety  before  the 
court,  unlefs  he  had   paid  the  d^bt.     The  exception  out  of  the 
fecond  rule  is,  that  if  there  are  no  perfonal  aflets  at  all,  and  this 
fact  appears  plainly  in  the  caufe,  there  is  no  reafon  to  bring  the 
reprefentative  of  that  co-obligor  before  the  court.     But  this  is  a 
fpecial  excepted  cafe,  and  therefore  not  within  the  rule.     But 
fuppofe  it  was  a  common  cafe,  and  the  bill  had  been  brought  by 
the  reprefentatives  of  i?.,  one  of  the  fureties  In  the  bond,  whe- 
ther it  is  necelfary  to  make  the  reprefentative  of  ^.  a  party-  As  to 
the  taking  of  the  account,  it  is  quite  out  of  the  cafe  by  the  ad- 
miflion  of  the  defendants,  that  the  bond  is  not  paid,  nor  any  part 
of  the  principal  and  intereft,  fo  that  here  is  no  ground  to  make 
the  reprefentative  of  A.  a  party,  in  order  to  alhll  him  in  taking 
the  account.     Tlie,  other  pretence  is,  in  order  for  a  contribution. 
It  is  admitted  by  all  the  anfwcrs,  that  yf.  Is  dead  infolvent ;  and 
therefore  this  differs  from  the  cafe  of  AJhhurJi  v.Eyre,  (2  Ath.  51* 
3^/^6.341.)  determined  before  me  upon  a   plea.      For  though 
there  was  an  ad  million  of  infolvency  in  that  cafe,  yet  it  did  not 
appear  whetlier  the  principal  and    intereft  might  not  have  been 
paid  by  the   co-obligor,  who  was  uot  before  the  court,  and  that 
was  the  reafon  of  allowing  the  plea.     His  Lordfhip  therefore  over- 
ruled the  obje6liou  for  want  of  parties. 


[    5o8    ]      . 
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Colraan  v. 
Duke  of  St. 
Albans, 
J  Vez.jun, 


T  Is  obferved  in  a  former  part  of  tins  wort,  that  conftant  ufagc 
hath  not  only  fan<Stioned  the  firfl:  eftablifhment  of  fuch  offices 
as  have  exifted  time  out  of  mind,  but  alfo  hath  prefcribed  and 
fettled  the  manner  in  which  they  are  to  continue  toexift,  in  what 
manner  to  be  exercifed,  how  to  be  difpofed  of,  i5fc.  But  a  ufag» 
fhort  of  fuch  as  may  be  legally  fet  up  as  a  prefcription  will  be 
fufficient  for  this  purpofe.  In  offices  in  every  court  of  Wejtmin- 
Jler-hall  new  cuftoms  and  new  ufages  grow  up,  and  get  firm  root 
by  continuance  much  fhort  of  legal  prefcription.  Thus  in  the 
court  of  Chancery,  fince  Lord  Northington's  time,  the  regif- 
trar's  clerks  have  uniformly  fucceeded  to  be  regiftrars  in  regular 
fucceffion.  The  office  itfelf  is  probably  within  the  time  of  legal 
memory,  and  this  practice  has  only  prevailed  fince  the  time  above 
mentioned :  yet  it  fhould  feem  to  be  now  too  firmly  efta- 
bliflied  to  be  fhaken  ;  and  the  Duke  of  St.  Albatis,  in  whofe  gift 
the  office  is,  would  hardly  venture  to  break  through  the  fuc- 
ceffion. 

It  has  been  fettled,  that  the  Treafurer's  Remembrancer  in  ap- 
pointing clerks  to  his  office,  is,  by  the  ufage,  limited  to  thofe  whq 
have  fervcd  a  clerkffiip  in  the  office. 

^i.  Whether  there  can  be '  a  dire£l  legal  affignment  of  the 
office  of  regiflrar  of  the  court  of  Chancery, 

25. 


i&erjurp; 


RexT.         iN  an  indiclment  for  perjury  (at  common  law)  in  an  affidavit,  it 
Crofsicjr,       1   jg  not  neceffary  to  allege  that  the  affidavit  was  ufed  :  neither 
*•  q'  1^'     is  it  neceffary  that  it  (hould  appear  in  the  indidlmenf,  that  the 
affidavit  was  filed  on  record. 


[    509    ] 

(A)  Of  the  King's  Prerogative  in  Ports  and  Havens. 

IN  a  former  part  of  this  work  we  have  fatlsfied  ourfeh^es  with  Vol,£. 
ftating  my  Lord  Hale's  opinion  with  refpeft  to  the  power  of  P-  5°7- 
the  crown  in  opening  or  (hutting  the  ports.  Other  authorities, 
however,  are  not  wanted  in  fupport  of  this  prerogative.  It  is  ad- 
mitted by  Mr.  St.  John,  one  of  the  counfel  for  Mr.  Hampden,  ijt.Tr. 54c 
in  the  cafe  of  fhip-money.  *'  The  law  (he  fays)  doth  entruft 
**  the  king  only  with  that,  which  being  done,  is  moft  for  his  own 
**  lofs,  as  in  refpedl  of  the  cuftoms,  this  of  prohibiting  foreign 
**  trade  would  be.  But,"  he  adds,  "  this  cannot  be  done,  but  in 
**  time  of  war  and  imminent  danger."  And  Mr.  Holborne,  the 
other  counfel  for  Mr.  Hampden,  in  the  fame  cafe,  fays,  *'  For  the  Id.  586. 
"  Ihutting  of  the  ports,  there  is  more  difference  in  point  of  pre- 
**  judice  of  the  king  than  of  the  fubjedlr.  The  king  cannot  fliut 
**  the  ports  but  to  his  own  prejudice.  Again,  the  fhutting  of  the 
"  ports  without  caufe  of  neceffity,  the  king  hath  the  lofs  as 
<«  well  as  we ;  for  by  that  he  lofeth  his  cuftoms,  and  by  {hutting 
**  them  he  can  gain  nothing  at  all.  And  befides,  there  is  no  law 
"  at  all  that  hinders  him  from  it."  In  a  cafe  prior  in  point  of 
time,  the  great  cafe  of  impofitions  in  the  4th  of  James  the  Firft, 
Mr.  Hakeiuill,  in  anfwer  to  the  arguments  that  had  been  ufed  by  iiSt.Tr. 
the  fervants  of  the  crown,  faid,  "  For  my  part,  I  think  that  the  5°4- 
**  king  cannot  reftrain  the  paflage  of  merchants,  but  for  fome 
**  fpecial  caufe  ;  wherein  to  define  certainly  and  refolutely  for 
*'  what  caufes  he  may,  and  for  what  not,  I  will  not  undertake. 
*'  Only  let  me  inform  you,  that  there  is  not  one  of  thofe  prece- 
**  dents  vouched  by  them  to  prove  the  king's  power  to  reftrain, 
**  but  they  are  upon  fpecial  reafons  j  as  by  reafon  of  enmity 
**  with  fuch  a  nation  from  which  they  are  reftrained,  or  becaufe 
*'  fuch  a  commodity  may  not  be  fhared  within  the  kingdom. 
**  Befides,  they  are  not  reftraints  from  all  places,  and  of  all  man- 
**  ner  of  merchandizes,  but  from  certain  places  only,  and  for 
*'  certain  forts  of  merchandizes.  And  for  my  part  I  think  that 
**  reftraints  in  all  thefe  cafes,  and  of  like  nature,  are  by  the 
**  common  law  left  to  the  king's  abfolute  power ;  for  if  it 
**  (hould  be  otherwife,  it  fliould  be  in  the  power  of  a  mer- 
**  chant  for  a  little  private  lucre  to  enrich  the  king's  enemies, 
**  or  to  furnifh  them  with  munition  to  be  employed  againft 
*'  the  ftate,  or  utterly  ruin  the  commonwealth,  by  carrying  out 
**  a  commodity  which  may  not  be  (pared,  or  by  bringing  in 
**  fome  that  may  be  hurtful.  Nay,  which  is  more,  fuch  may 
^  be  the  oggafion,  tha^t  the  king  may,  I  doubt  not,  ftop  the  paf- 

"  fages 
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«»  fages  of  all  merchants  from  all  places  for  a  fhort  time,  as  upoJi 
tf  the  death  of  the  late  queen,  it  was  put  it  in  pradlice,  to  pre- 
<«  vent  intelligence.     There  may  hkewife  be  fuch  neceflary  ufe  of 
«  their  (hips,  as  the  want  of  them   upon  fome  fudden  attempts 
"  may  be  the   caufe  of  the  overthrow   of  the  whole  ftate.     In 
**  fuch  cafes  as   tliefe,  if  the  common  law  did  not  give  the  king 
"  leave  to  reftrain  their  paflage  by  his  abfolute  power,  it  were  very 
«*  improvident  in  the  highefl:  points,  v/hich  cannot  be  imagined  of 
'»  fo  wife  a  law.  And  yet  the  kings  of  this  realm  have  always  been 
"  fparing  in  the  pracSlice  of  their  abfolute  power  in  this  point ;  for 
*«  there  are  little  lefs  than  thirty  aftsof  parliament,  touching  the 
<«  opening  and  (hutting  up  of  the  palTage  of  merchants,  moft  of 
**  which,    as  1  conceive,  were  made  rather  for  the   increafe  of 
*«  punifhment,  than  for  want   of  power   in  the  king :    for  the 
*'  breach  of  a  rellraint  by  abfolute  commandment  is  punifhable, 
<*  as  all  other  contempts,  only  by  fine  and  impvifonment,  and 
<'  not  by  forfeiture  of  the  merchandizes." — Mr.  Teherton  in  his 
arf'ument  upon  the  fame  occafion  doth  not  fo  diflinflly  admit  this 
prerogative,  but  refers  the  power  rather  to  a£ts  of  parliament,  at 
kaft   fmce  the  death  of  i?.  III.     He  faith,   indeed,  in  one  part, 
'*'  He  (the  king)  hath  power  to  open  and  (hut  upon  confideration 
«'  of  publick   good   to  the  people  and  ftate." — "  The  ports  in 
*<  their  own  nature  are  publick,  free  for  all  to  go  in  and  out ;  yet 
"  for  the  common  good  this  liberty  is  reftrainable  by  the  wifdora 
«'  and  policy  of  the  prince,  who  is  put  in  truft  to  difcern  the  times 
*«  when  this  natural  liberty  (hall  be  reftrained."     Yet  in  a  fubfe- 
quent  part,  he  adds,  "Though  it  be  admitted  that  the  king  may 
*'  reftrain  perfons  and  goods,  yet  it  may  well  be  denied  that  he 
*'  hath    power  of    himfelf  alone   without  aifent   of   parliament 
«'  fimply  and  indefinitely  to  reftrain  all  traffick  in  general,  or  to 
"  ftiut  up  all   the  havens  and  ports,  and    to  bar  the  vent    and 
«'  ifTuing  of  wares  and  merchandizes  of  the  whole  kingdom  ;  as 
«'  it  appeareth  plainly,  that  this  hath  been  done  this  three  hun- 
**  dred  years,  or  thereabouts,  by  a£l  of  parliament  only,  and  that 
«*  the  kingdom  of  England  made  this  matter  of  traffick  fo  tender 
*«  a  cafe  to  deal  in  as  that  it  hath  ever  held  it  a  matter  fit  for  the 
<«  confultation  of  the  great  council  of  the  kingdom,   and  for  no 
<'  other."     He  then  adduces  a^ts  of  parliament  pafled  in  every 
fucceflive  reign  from  the  time  of  E.  III.  for  the  purpofe  of  im- 
pofing  thefe  reftraints,  whence  he  infers  that  the  crown  cannot 
do  it  of  its  proper  authority.     But  it  may  be  obfer'ved  of  all  the 
statutes  which  he  has  referred  to,  that  they  were  paffed,  not 
■where  the  neceffity  of  the  times  called  for  immediate  interpofi- 
tion,  but  where  it  was  found  politick  to  impofe  reftraints  upon 
particular  branches  of  traffick,  or  with  particular  countries /or  c 
co'ifuierable  length  of  time;    and   the  fair  inference  from   them 
lh>.uld  feem  to  be,  rather  that  the  prerogative  in  this  refpedl  is 
not  illimitable  in  its  exercife,  than  that  there  is  no  fuch  preroga- 
tive at  all.     The  fafety  of  the  ftate  is  the  ground  upon  which  the 
king  is  entrufted  with  the  power  of  (hutting  the  ports,  or  laying 
embargoes :  det  oj>eram  rex,  tie  guid  detrimmti  capiat  nfpublica : 

where 
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where  therefore  the  danger  is  not  imminent,  the  power  ought  not 
to  be  exercifed  :  but,  if  the  power  is  confined  to  times  of  immi- 
nent danger,  legiflative  a£ls  giving  fuch  a  power  at  other  times 
imply  no  negative  upon  it.     It  may  be  added,  that  the  legality  of  See  Mr. 
embargoes  by  the   crown  fcems  to  be  admitted  by  two  very  pro-  f^  ■'■grave's 
found  modern  lawyers.  the  nth  vo- 

lume of  the  State  'Ihah,  and  to  the  ift  volume  of  his  CoUeSion  of  Trafis  relative  to  the  Laws  cf 
England. 

(B)  Of  his  Prerogative  in  making  War  and  Peace. 

TT/E  have  feen  before,  that  the  (late  of  war  may  fubfift  other-  iVez. i6s, 

' '^  wife  than  by  folemn  proclamation:  that  there  may  be  an 
a£lual,  though  not  a  formal  war.  A  war  therefore  may  begin 
under  letters  of  marque  and  reprifal,  provided  they  be  general; 
and  in  truth  the  late  wars  ia  England  have  ufually  begun  in  that 
manner:  for  general  letters  of  marque  are  for  general  injuries  to 
the  king's  fubje6ls,  which  is  the  caufe  of  war ;  and  the  prizes 
taken  under  them  accrue  to  the  crown,  which  is  a  proof  that  it  is 
a  kind  of  war.  But  particular  letters  of  marque  will  not  create 
the  ftate  of  war,  fuch  letters  being  granted  for  individual  injuries, 
and  the  prizes  taken  under  them  becoming  the  property  of  thofe 
to  whom  they  are  granted. 

(C)  How  the  Rules  of  Law  differ  with  refpe€t  to 

the  King  and  a  private  Perfon. 

'I^Otwithflanding  what  is  faid  in  another  part  of  this  work,  Burgefsv, 
'*'^    that  the  king  cannot  be  feifed  to  a  ufe,  becaufe  there  is  no     b  "rc* 
means  to  compel  him  to  perform  it ;  yet,  if  an  eftate  liable  ts  a  123, 
trufl  come  to  the  king,  the  land  will  in  equity  be  equally  bound 
by  the  truft  in  the  hands  of  the  king,  as  of  a  common  perfon. 

In  the  private  relations  of  life,  the  rules  of  law  differ  very 
widely  in  many  points  with  refpe£l  to  the  king  and  a  private  per- 
fon.    The  queen  confort,  or  the  wife  of  the  reigning  king,  is  par-  i  Bl.  Com, 
ticipant  of  divers  prerogatives  above  other  women.      She  is  of  ^'  ■** 
ability  to  purchafe  lands,  and  to  convey  them,  to  make  leafes,  to 
grant  copyholds,  and  do  any   other  a£l   of  ownerfhip  without 
the  concurrence  of  her  lord.     She   is  capable  of  taking  a  grant 
from   the   king ;  fhe  may  fue  and  be  fued  alone,  without  being 
joined  with  him  :  (he   may  have  a  feparate  property  in  goods  as 
well  as  lands,  and  has  a  right  to  difpofe  of  them  by  will :  fhe  pays 
no  toll ;    not   is  (he  liable   to    any  amercement   in  any  court. 
Though  an  alien  born,  yet  from  the  time  of  her  marriage  (he  is,  Lordj' 
by   operation  of  the  law  of   the  crown,  (which  is  part  of  the  {^"^'^'j 
common  law,)  to  be  deemed  a  natural-born  fubje£l,  fo  as  not  to  be  176^. 
difabled  by  the  aft  of  the  lath  JVilUamlll.  or  by  any  other  atSl, 
from  holding  or  enjoying  any  office  or  place  of  trull,  or  from 

6  crown. 


512  Prerogatdje, 

having  any  grant  of  lands,  tenements,  or  hereditaments  from  the 
crown.  In  point  of  the  fecurity  of  her  life  and  perfon,  (he  is 
put  on  the  fame  footing  with  the  king.  It  is  equally  treafon  (by 
the  ftatute  25  E.  3.)  to  compafs  or  imagine  the  death  of  our  lady 
the  king's  companion,  as  of  the  king  himfelf :  and  to  violate  or 
defile  her  amounts  to  the  fame  high  crime  ;  as  well  in  the  perfoii 
committing  the  fa£lj  as  in  the  queen  herfelf,  if  confenting. 

On  the  death  of  her  lord,  the  law  in  fome  refpedls  differs :  it 

is  no  longer  high  treafon  to  confpire  her  death,  or  to  violate  her 

chaftity.     Yet  fi:ill,/>rc  digmtate  regally  no  man  can  marry  a  queen 

dowager  without  fpecial  licence  from  the  king,  on  pain  of  forfeiting 

his  lands  and  goods  :  and  though  an  alien  born,  Ihe  is  entitled  to 

dower :  and  If  (he  be  married  again  to  a  fubjett,  ihe  does  not  lofe 

her  regal  dignity,  as  pcerefles  dowager  do  their  peerage  when  they 

marry  commoners. 

iBl.Comm.       The  heir  apparent  to  the  crown  is  ufually  made  Prince  of  Watei 

*•  4-  and  Earl  of  Chejier,  by  fpecial  creation  and  inveftiture  :  but  being 

during  The     ^^"^  king's  eldejl  fon,  he  is  by  inheritance  Duke  of  Corntua//,  with- 

ininority  of   out  any   new  creation.     The  earldom  of  Chejler  was  alfo  once 

theduke,his  limited  like  the  duchy  of  Cormuall  to  the  king's  eldeft  fon  j  this 

entitled  to     was  by  2 1  i?.  2.  c.  p.  by  which  this   earldom   was  ere6tcd  into 

thereve-       a   principality.      But  that   whole  parliament   was   repealed    by 

nuesofihe      ,  /;^.  ..  ^.  ,. 
duchy,  IS  a  •         j 

queftion  which  has  lately  been  difcuflTed  in  parliament,  but  upon  which  there  has  been  no  parliamentary 
or  judicial  decifi'm.  Two  little  pamphlets,  the  one  written  by  C.  Watliins,  the  author  of  the  Laiu  of 
Defcents,  and  a  Treatife  on  Coj>vho/ds  ^  and  the  other  by  John  Nicholls,  Efq.  one  ot  the  reprefentatives 
in  the  p  efent  parliament  for  the  borough  of  Tregonyy  will  be  found  of  great  aiTiftance  in  the  examina- 
tion of  this  point. 

The  Prince  of  WaleSy  and  his  royal  confort,  and  the  princefs 
royal,  or  eldeft  daughter  of  the  king,  arc  under  the  peculiar  pro- 
te£lion  of  the  laws.  For  it  is  high  treafon  by  the  ftatute  25  E.  3. 
to  compafs  or  confpire  the  death  of  the  former,  or  to  violate  the 
chaftity  of  either  of  the  latter. 

Upon  a  queftion  referred  to  all  the  judges  in  1718,  by  King 
George  I.  it  was  refolved  by  the  opinion  of  ten  againft  the  other 
two,  that  the  education  and  care  of  all  the  king's  grandchildren, 
while  minors,  did  belong  of  right  to  his  majefty  as  king  of  this 
realm,  even  during  their  father's  life.  But  they  all  agreed,  tha-t 
the  care  and  approbation  of  their  marriages,  when  grown  up,  be- 
longed to  the  king  their  grandfather.  And  the  judges  have  more 
recently  concurred  in  opinion,  that  this  care  and  approbation  e>;- 
tend  alfo  to  the  prefumptive  heir  of  the  crown ;  though  to  what 
other  branches  of  the  royal  family  the  fame  did  extend  they  did 
not  find  precifely  determined.  The  moft  frequent  inftances  of 
S(«  1  Bl.  the  crown's  interpofition  go  no  further  than  nephews  and  nieces ; 
Comm.  C.4..  jjut  examples  are  not  wanting  of  its  reaching  to  more  dlftant  col- 
'  '  laterals.  By  ftatute  12  G.  3.  c.  11.  no  defcendant  of  the  body  of 
King  George  II.  (other  than  the  ifTue  of  princefles  married  into  fa- 
reign  families)  is  capable  of  contradting  matrimony,  without  the 
previous  confent  of  the  king  fignificd  under  the  great  feal  j  and 
13  any 
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any  marriage  contrafted  without  fuch  confent  is  void.  Provided, 
that  fuch  of  the  faid  defcendants  as  are  above  the  age  of  twenty- 
five>  may,  after  a  twelvemonth's  notice  given  to  the  king's  privy 
copncil,  contraft  and  folemnize  marriage  without  the  confent  of 
the  crown ;  unlefs  both  houfes  of  parliament  fhall,  before  the  ex- 
piration of  the  faid  year,  exprefsly  declare  their  difapprobation  of 
fuch  intended  marriage. 

(D)  Of  the  King's  Grants. 

'TpHE  king  may  grant  the  duties  of  a  port  to  a  fubjeft  in  confi-  Mayor  of 
*     deration  of  his  repairing  it.  ?^""  "• 

»  °  Horner, 

Cowp.  108.     See  alfo  Mayor  of  Exeter  v.  Tiimlet,  zWilf.  95.5  and  Mayor  of  Yarmouth  v.  Eaton, 
3  Burr.  J407. 


pxiWtst. 


How  privileged  Perfons  are  to  fue  and  be  Tued. 

A  N  attorney  plaintiff  may  fuc  by  common  procefs,  and  indorfe  Jackfon  r. 

**  his  own  name  on  the  copy  as  the  attorney,  and  may  after-  Barnard, 

•wards  declare  by  another  attorney.  7TermKep. 


S)Cire  fatias. 


'T^HE  ftatute  8  &  9  ?^.  3.  c.ii.  which  gives  cofts  inaliyj«Vj  of  Rex  v. 
*   fdrefaciasy  does  not  extend  to  zfcire  facias  to  repeal  a  patent  ^''*^» 
Iprofecuted  in  the  name  of  the  king.  "^'^^  .•!' 


^l)eriff. 


(A)  Who  are  exempt  from  ferving, 

T)Y  a  refolution  of  the  Houfe  of  Commons  of  the  7th  of  January 

^  1689,  it  is  declared,    "  That  the  nominating  any  member  of 

*•  that  Houfe  to  the  king  to  be  made  a  fncriff,  is  a  breach  of  pri- 

VoL.  VIL  L  1  «  vilege." 
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©Jeciff. 


«  vilege."  The  Houfe  therefore  addrefled  the  king  to  appoint 
anothf-r  (herifF  in  the  room  of  Sir  Jonathan  Jennings,  High  Sheriff 

iHatf.  Pr.    of  Torkpire^  which  tl>e  king  complied  with.     From  this  cafe  Mr. 

34-  Hatfell  lays,  it  feems  to  be  fettled,  that  it  is  not  lawful  for  a  n»em- 

ber  of  the  Houfe  of  Commons  to  be  appointed  (heriff  by  the  king: 
but  where  the  iheriffs  are  eleded  by  the  people,  as  for  MiddUfex^ 
it  is  ftill  very  cuflomary  •,  and  indeed  in  the  inftante  of  Middlefex, 
the  two  fervices  being  both  in  the  f^ime  county,  are  not,  as  in  other 
cafes,  fo  incompatible  with  each  other. 

(B)  Of  the  preceding  and  fucceeding  Sheriff. 

T  St.  Tr.       iT  is  faid  by  ^ix 'George  Croke  in  his  argument  in  Mr.  Hampden*s 
66a.  1   cafe,  that  the  certiorari  which  was  directed  in  that  cafe  to  the 

two  that  were  late  {heriffs  at  the  time  of  the  afleffment,  and  not 
to  the  fheriff  that  was  at  the  time  of  the  certiorari  awarded,  who 
is  the  only  immediate %flBcer  to  return  the  writs,  was  not  legal: 
for  all  writs  are  directed  to  fome  immediate  fheriff,  requiring  him 
to  demand  of  the  former  {heriffs,  what  they  did  on  the  former 
writ ;  atid  they  are  to  return  to  him  what  hath  been  done,  and  he 
is  to  return  the  fame  to  the  court,  whereunto  he  is  an  immediate 
officer  ;  and  the  former  are  not  any  oflicers. 

(C)  Of  his  Refponfibility  for  the  Ads  of  his  Officers. 

Drake  v.       7  N  an  a£lion  of  trefpafs  againft  the  flieriff  for  the  wrongful  z6k: 
Sykes,  *    of  j^jg  bailiff,  it  is  not  enough  to  prove  the  bailiff  a  general' 

7  erm  ep.  |j.,jjj^^  ^j-jj  jj^^j.  j^g  j^^^^  given  a  bond  of  indemnity  to  the  fheriff  ai, 
fuch,  and  alfo  to  prove  a  copy  of  the  warrant  under  which  he  en- 
tered and  feized  the  plaintiff's  goods ;  but  the  privity  betwecrVj 
the  bailiff  and  flieriff  muff  be  eftablifhed  in  the  particular  tranf- 
aftion,  by  proving  the  original  warrant  of  execution  dire£led  byi 
fuch  flieriff  to  fuch  bailiff,  or,  at  leaft:,  by  proving  fuch  notice  to' 
produce  it,  as  will,  in  cafe  of  the  non- production  of  it,  let  in 
fecondary  evidence  to  prove  its  contents. 

(D)  Of  his  Duty  in  admitting  Perfons  to  Bail ;  and 
herein  of  Securities  taken  for  Eafe  and  Favour. 

Fuller  T.       1 F  a  {heriff's  officer  upon  an  arrefl:  take  an  undertaking  for  the 

P''«'^>  -■■   appearance   of  the  party  inftead  of  a  bail-bond  without  the 

loQ.™*  ^^*  plaintiff's  affent,  and  bail  above  be  not  duly  put  in,  the  flieriff  ia 

liable  to  an  action  for  an  efcape  •,  and  the  court  will  not  relieTt 

him  by  permitting  hjm  to  put  in  and  juftify  bail  aft€r;ft^ard5. 


[    £15    1 


stamps. 


'TPHOUGH  It  has  been  faid  that  one  country  will  not  take  no-  Alva  r. 
•*"     tice  of  the  revenue  laws  of  another ;  yet  it  hath  been  holden,  ^o'^gfon* 
that  a  party  cannot  give  in  evidence  a  written  contradl  made  in  Li7"   *^* 
Jamaica  which  by  the  laws  of  that  ifland  was  void  for  want  of  a 
ftamp. 


statute. 


iOl-i. 


Of  the  Rules  to  be  obferved   in  the  Conftrudion 
of  Statutes. 

TN  the  conftruftion  of  ftatutes  according  to  the  Intention  of  the  PfrBullerJ* 
'■•  legiflature,  there  Is  an  eiTentlal  difference  between  the  expound-  sTermRcp. 
ing  of  modern  and  ancient  a£ls  of  parliament.  In  early  times 
the  legiflature  ufed  (and  it  was  a  wife  courfe  to  take)  to  pafs  laws 
in  general  and  in  few  terms  :  they  were  left  to  the  courts  of  law 
to  be  conftrued  fo  as  to  reach  all  the  cafes  within  the  mifchlef  to 
be  remedied.  But  in  modern  times  great  care  has  been  taken  to 
mention  the  particular  cafes  in  the  contemplation  of  the  legiflature; 
and  therefore  the  courts  are  not  permitted  to  take  the  fame  li- 
berty in  conftruing  them,  as  they  did  in  expounding  the  ancient 
ilatutes. 


%xtim^s. 


IN  an  action  of  trefpafs  for  felzing  goods,  the  court  will  ftay  the  Pickerings, 
proceedings  upon  the  defendant  reftcring  them,  or  their  va-  J^^j^'p^g.^ 
lue  with  cofts,  provided  the  value  be  admitted  by  the  parties,  and  53. 
there  be  no  other  queftion  between  them  to  try,  fo  that  it  will  ter-  Anon  P. 
minate  the  fuit.  |v^^]'  ^'  "* 

LI  2 
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%xial. 


V.  Lord 
Sefton, 
Aniln  808. 


THE  right  of  the  courts  to  grant  a  new  trial  in  queflions  of 
tort  on  account  of  exceflive  damages,  that  is,  to  prote£t  a 
defendant  from  the  injullice  of  a  jury,  has  been  aflerted  in  a  late 
cafe  by  the  court  of  Exchequer. 


^CptljCS. 


Hallv. 
MackeC, 
E.  37  G. 
in  Scae. 


HallT. 
Macket, 
Z.  37  G.J. 
in  Scdc, 


Tr.37G.3. 


(A)  What  fhall  be  deemed  a  perfonal  Tythe. 

A  Mill,  it  is  now  clearly  fettled,  is  to  be  confidercd  as  ^predial 
■^^  tythe,  fo  far  as  refpe61:s  its  locality,  and  the  perfon  to  whom 
it  is  payable  ;  but  in  the  mode  of  payment  it  is  to  be  treated  as  a 
perfonal  tythe.  The  confequence  of  its  being  treated  as  a  perfonal 
tythe  in  the  mode  of  payment,  is,  that  only  a  tenth  part  of  the 
clear  profits  after  dedu£ling  the  rent  and  other  incidental  ex- 
pences,  is  due  for  it.  Where  no  conventionary  rent  is  paid  for  it, 
as,  where  it  is  not  in  leafe,  in  that  cafe,  an  annual  value  or  rent 
mull  be  fet  upon  it  by  the  officer  of  the  court. 

(B)  Of  the  Manner  of  fetting  out  Tythcs. 


A  LL  the  hay  cut  down  in  a  field  at  any  one  time 
•^^  tythed  before  any  part  of  it  can  be  carried   away  : 


mud  be 
but  the 
quantity  to  be  cut  at  each  time  is  in  the  difcretion  of  the  farmer ; 
and  the  court  will  not  attempt  to  controul  him,  unlefs  there  ap- 
pears a  defign  to  defraud  or  vex  the  tythe-owner  under  the  pretext 
of  convenience  to  himfelf. 

The  cafe  of  Collyer  v.  Honvfe^fupra^  torn.  vi.  page  739.  has  been 
re-heard  by  the  court  of  Exchequer,  and  the  former  decree  hag 
been  reverfed.  It  appeared  from  the  additional  evidence  intro-* 
duced  upon  the  re-hearing,  that  in  the  ufual  courfe  of  hulbandry 
clover  does  get  into  the  fhape  of  cocks,  fo  that  the  ground  of  the 
former  decifion  failed.  The  court  faid,  that  it  was  like  the  cafe  of 
foft  corn,  which,  it  had  been  decided,  was  not  tythable  in  the 
fwathe. 
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(C)  Of  the  Difcharge  of  Payment  of  Tythes  in  Kind 
by  Modus  and  Compofition  real. 

A  Modus  payable  by  the  ownersy  not  the  tenants  6f  the  land  which  Ord  ▼. 
•^    is  covered  by  it,  is  good.     The  common  pradlce.  to  be  fure,  '  ^^''^^* 
IS  to  make  the  occupier  anfwerable  :  but,  perhaps,  the  parties  may  tttl\io^'^' 
have  thought  this  mode  more  beneficial  in  point  of  fecurity  ;  and  Sca.r  v. 
the  courts  are  not  nicely  to  vi^eigh  the  validity  of  that  judgment.  J^'^V.^f' 
And  the  land,  in  refpcd  of  which  the  modus  is  claimed,  need    ^^^*    '^  ^* 
not  be  fct  out  by  metes  and  bounds:  that  it  confifts  of  about  fo 
many  acres,  parcel  of  an  ancient  eftate  called  R.  eftate,  confifting 
of  fo  many  acres,  is  a  defcription  fufficiently  certain. 

A  modus  was  claimed  for  hay.     The  terriers  defcribed  the  FranklynT. 
modus  to  be  for  all  mowing  grafs,  "  except  clover  and  the  like."  V'ing* 
It  was  objected,  that  as  the  article  excepted  was  not  known  be-  ^^^^'  ^ 
yond  time  of  memory,  a  modus  containing  that  exception  mud 
be  modern.     But  the  court  thought,  that  the  expreffion  in  the 
terrier  was  not  to  be  taken  as  an  exception  to  the  modus,  but  merely 
as  a  memorandum  that  the  modus  covered  natural  hay  only,  and 
did  not  extend  to  modern  artificial  grafles. 

It  (hould  feem,  that  a  modus  of  every  tenth  day's  cheefe,  during  Wake  v.- 
twenty   weeks   from  Holyrood-duy.  in  lieu  of  tythe  of  milk,  is  ^"1*' 

good.  /  /'  /  Anftr..9S. 

The  court  will  not  decree  againft  a  farm  modus  on  the  ground  Atkyns  v. 
of  ranknefs.     For  there  is  a  very  material   difference  between  a  |^°'^'|^^  j" 
farm-payment,  and  one  for  a  particular  fpecies  of  produce.     In  Broke, 
the  former,  many  reafons  may  have  prevented  the  tythes  from  Anftr.  4oz. 
being  agreed  for   at  their  proper  price.     The  owner   may  have 
meant  a  bounty  to  the  clergyman  ;  or  he  may  have  wilhed  to  pay 
for  an  exemption  from  tythes  for  the  fake  of  improvements.      Be» 
fides,  it  is  hardly  pofBble  to  afcertain  the  comparative  value  of  the 
land,  or  of  the  produce,  in  former  times  :  and  the  court  fhould 
not  be  nice  in  judging  of  the  value  or  the  goodnefs  of  the  bar- 
gain, where,  by  any  probable  circumftances,  the  modus  may  have 
been  a  real  agreement  between  the  parties  before  time  of  memory. 
More  efpecially  will  they  be  extremely  cautious  iq  deciding  fuch 
a  queftion  without  the  intervention  of  a  jury,  if  the  leaft  doubt 
arife  as  to  the  fact  of  ranknefs, 

A  compofition  real  is  y/liere  an  agreement  Is  made  with  the  in-  Deg.  p.  a 
cumbent  of  any  church,  together  with  the  patron  and  ordinary,  '^' *®' 
under  their  hands  and  leals,   that  the  lands  fpecified  (hall  be  ex- 
empt from  the  payment  of  tythes  for  the  confiderations  mentioned 
in  the  flipulaticn.     Such  compofitions  have  ever  been  allowed  to 
be  a  good  difcharge  of  the  payment  of  tythes.     But  fince  the  fta- 
tute  i^EHz.  c.  TO.  for  preventing  the  alienation  of  ecclefiaftical 
cftates,  no  compofition  of  this  kind  can  be  made  ;  and  fuch  as  ap- 
pear to  be  of  later  date  are  holden  to  be  of  no  force.     It  fecms,  iWlif.  u8. 
however,  that  there  h^ve  been  decrees  made  in  couyt*  of  equity 

JH  3  t<» 


51 5  Cgtfiesf. 

(a)  Attor-  to  Confirm  compofitions  entered  into  by  confent  of  the  parfon,  pa- 
ney-Generai  tron,  and  Ordinary,  though  fubfequent  to  the  ftatute  ;  but  only 
*  Burn^s'^^*  where  they  have  appeared  to  be  for  the  benefit  of  the  church, 
£.  L.  416-  But  it  ihould  appear  from  later  decifions  (a),  that  even  compofi- 
Ambi  5x0.  tions  confirmed  by  fuch  decrees  are  not  binding  againft  the  fuc- 
-  J'  ■  '  ceeding  incumbent, 
^orcimei  V.  Lloyd,  7  Br.  F.  C.  493.    Cartwright  v.  Knowlton,  Scet.  44  Apr.  1779. 

Sawbiidge         A  compofitioH  real  commencing  within  time. of  memory,  its 

▼.  Benton,     commencement  muil   be  fhewn  :  but  it  is  not  neceflary  to  pro- 

•Anur.  372.  ^^^^  ^^^  aclual  deeds  under  which  it  took  place.     Prefumptions 

are  admitted  in  this  as  in  other  cafes :  and  the  exiftence  of  fuch 

deeds  may  be  inferred  from  other  evidence.     It  is  not  neceffary, 

that  the  confent  of  all  the  parties  fliould  be  by  the  fame  deed. 

This  may  frequently  not  happen :  in  the  cafe  of  the  king,  who 

confents  by  letters  patent,  it  never  can  take  place. 

Hobottfonv.       But  a  compofition  real  is  not  fupported  by  evidence  of  imme- 

^ppieton,     morial  payment. 

Feb.  1777.  cued  in  Aaftr.  375. 

Of  a  Suit  in  a  Court  of  Equity  for  Tythes* 

See  the  ar-    'TpHE  right  of  a  court  of  equity  to  decree  an  account  and  pay- 

gument  for      1     nicnt  of  tythes,  at  the  fuit  of  a  perfon  claiming  fuch  tythes, 

in^ihe'^.Ve"    muft  DC  grounded  on  a  clear,  unqueftionable,  legal  right  to  tythes 

of  Biinard     in  the  plaintiff,  or  in  fome  perfon  in  truft  for  him ;  the  right  to 

▼.  Garmons,  ^^^  account  being  merely  confeqitential  to  the  legal  right  t0  the  tythes, 

June  3,        The  courts  of  equity  have  therefore  conftantly  made  a  dillinc- 

3797«  tion  between  thofe  cafes,  in  which  the  title  of  the  plaintiff  to  the 

tythes  claimed  is  not  generally  difputcd,  but  it  is  obje£led  only 

that  the  lands  from  which  they  are  claimed  are  exempt  or  dif- 

charged  from  payment  of  tythes ;  or,  that  the  tythes  claimed  are 

not  payable  in  kind,  but  are  to  be  fatisfied  -in  fome  other  manner, 

as  by  p.iyment  of  a  modus  or  compofition  real ;  and  thofe  cafes, 

in  which  the  title  to  the  tythes.  claimed  is  denied  to  the  plaintiff, 

and  a  title  is  fet  up  in  another  perfon.     In  the  firft  defcription 

of  cafes,  the  defendant  claiming  the  benefit  of  an  exemption,  or 

difcharge,  or  of  a  modus,  or  real  compofition,  acknowledges  the 

original  title  of  the  plaintiff,  as  alleged  by'  him,  but  qualifies  that 

titlr,  either  by  an  abfolute  difcharge  from  payment  of  the  tythes 

demanded,  or  by  a  right  to  fatisfy  that  demand,  otherwife  than 

by  payment  of  the  tythes  in  kind.     In  the  fecond  defcription  o£ 

cafes,  the  exiftence  of  that  title  to  the  tythes  in  queftion  is  ab- 

folutely  and  totally  denied,  and  it  is  objedled,  that  the  title  is  in 

fome  other  perfon  ;  and  in  thefe  cafes,  if  the  perfon  in  whom  the 

title  is  thus  Rated,  has  had  the  pernancy  of  the  tythes  claimed, 

the  bill  is  in  effe6l  an  ejecSbment  bill ;  and  where  the  legal  title  of 

the  plaintiff  is  difputed  on  bills,  which  may  be  properly  called 

eje6tment  bills,  it  is  not  the  ordinary  pradlicc  of  courts  of  equity, 

6  to 
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^o  make  any  decree  whatever,  except  for  the  purpofe  of  a/lifting 

the  trial  at  law,  where  fuch  afliftance  may  be  nece/Tary.     Thus,  Scott  v. 

where  a  bill  was  filed  by  Dr.  Scoft,  as  Redor  of  Simonbume,  ^'"^'^^  '^^* 

claiming  tythes  of  corn  and  hay  againft  the  defendants,  feveral  ^^    '  ^* 

of  whom  were   occupiers   of  lands   within  the  parifh,  and  the 

Aireys  were  owners  of  part  of  the  lands,  and  claimed  the  tythes 

of  corn  and  hay  of  their  own  lands,  and  of  thofe  occupied  by  the 

other  defendants  ;    and  it  appeared   that  the  Aireys,  and    thofc 

under  whom  they  claimed,  had  received  the  tythes  in  queftion, 

and   made  them  the   fubjeil:  of  fettlement  for  above  160  years, 

although  they  could  fhew  no  original,  lawful  title  to  fuch  tythes  ; 

the  court  of  Exchequer  difmifled  the   bill,  refufing  to  give  the 

re£lor  any  relief,  until  he  had  eftabliflied  his  title  to  the  tythes  at 

law.     And  in  Edwards  v.  "LoxAVernon,  Hil.  21  G.  3.  where,  to  a 

bill  by  the  fpiritual  re£tor,  the  defence  fet  up  was,  a  title  to  the  See  alfa 

tythes  under  family  fettlements,   and  pofTeflion   for  feventy-one  Struttv, 

years,  the  court  of  Exchequer  followed  the  authority  of  Scott  v.  2  ve^'jun. 

Aireyy  and  difmifTed  the  bill  with  cofts.  625. 

In  a  fubfequent  cafe,  where  Sir  Jofeph  Matube-^  claimed,  as  im-  Mawbey  v. 
propriate  redor,  tythes  of  land,  of  which  fome  of  the  defend-  Edmead,^ 
ants  alfo  claimed  the  tythes  ;  it  was  objected,  that  the  plaintiff's  ^''•**    ■^' 
title  was  a  legal  title,  and  that  he  mufl  firfl  demand  the  tythes  at 
law.     The  court  of  Exchequer  faid,  it  was  a  quedion  of  title,  the 
evidence  of  poflefiion  was  doubtful,  and  a  court  of  equity  would 
therefore  not  make  any  decree  till  the  right  had  been  fettled  at 
law,  the  account  prayed  being  merely  confequential  to  the  right  j 
and  the  proper  tribunal  for  the  trial  of  right,  if  the  pofTeflion 
was  equivocal,  and  for  confl;ru£lion  of  deeds  under  which  parties 
claimed,  was  a  court  of  law :  and  although  the  counfel  for  tlie 
plaintiff  preffed  to  have   an  iifue  directed,  in  order  to  have  the 
right  tried  at  law,  with  the  afliflance  of  the  court,  the  court  re- 
fufed  it,  and  difmifled  the  bill. 

To  a  claim  by  a  vicar  of  the  tythe  of  hay  under  an  endow-  TravUv. 
ment,  the  defendants,  the  terre-tenants,  fet  up  a  payment  to  the  ^"f""'.  o 
vicar  In  lieu  of  fuch  tythe.     This  was  holden  by  the  court  of  aRaym. 
Exchet'^uer  to  be  a  bad  modus,  and  they  thereupon  gave  judgment  ^tz. 
for  an  account  of  tythes,  conlidering  the  vicar's  claim  as  efta- 
blifhed  by  the  payments.     But  upon  a  writ  of  error  the  Houfe  of 
Lords  dire6fed  an  ifliie  to  try  the  nature  of  the  payments;  Lord 
Mansfield  declaring  his  opinion    that  on  a  vicar's  title  being  dif-^ 
puted,  unlefs  it  is  perfedily  clear,  a  court  of  equity  ought  not  to 
make  a  decree  without  having  the  fadl:  afcertained  by  a  jury. 

Where  a  vicar  fued  for  all  fmall  tythes  under  an  endowment,  Carr  r. 
which  he  produced,  and  alfo  gave  in  evidence  a  decree  in  the  Ex-  ^^(j'^^'"',- 
chequer  for  an  account  of  all  fmall  tythes  in  a  fuit  by  his  prede- 
ceflbr,  in  the  reign  of  Charles  the  Firll,  yet  as  the  endowment 
was  not  fupported  by  ufage,  {sfc.  the  decree  was  not  binduig,  the 
patron  not  being  a  party,  and  as  ic  had  never  been  a -ted  under, 
the  court  of  Exchequer  thought  the  cafe  not  fo  clear  as  to  war« 
rant  a  decree  in  favour  of  the  vicar,  and  directed  an  ifl'ue  to  try, 

LI  4  whether 
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whether  he  was  entitled  under  the  endowment  or  not  j  and  that 
decifion  was  affirmed  in  the  Houfe  of  Lords. 

The  account  being  confequential  to  the  legal  title,  and  a  re£lor 
having  prima  facie  the  title  to  all  the  tythes  in  him,  it  ftiould  feem 
to  follow,  that  in  queftions  between  the  redlor  and  vicar,  a  court 
of  equity  cannot  make  a  decree  in  derogation  of  the  re£lor's 
title,  merely  as  confequential  to  the  legal  title  of  the  vicar,  until 
that  title  has  been  eftabliflied  by  the  decifion  of  a  jury,  unlefs  it 
be  mod  clearly  and  fatisfactorily  made  out.  Perhaps  it  may  be 
queftioned,  whether  a  court  of  equity  can  decide  between  re(Sor 
and  vicar,  that  the  former  has  no  title,  however  clear  the  proofs 
may  be  againft  it,  without  the  intervention  of  a  jury,  if  the 
redior  infill  upon  referring  it  to  that  tribunal,  any  more  than 
they  can  make  a  decree  without  reference  to  a  jury,  where  the 
re£lor  demands  fuch  a  reference,  in  a  queftion  of  modus  between 
the  redtor  and  the  owner  or  occupier  of  the  land.  For  the  primd 
Jade  title  which  gives  the  redtor  a  right  to  the  difcuffion  of  the 
queftion  in  a  court  of  law  in  the  one  cafe,  fliould  feem  to  give 
him  the  like  right  in  the  other  cafe.  A  vicar  fhould  appear  to 
be  as  much  bound  to  make  out  his  title  againft  that  of  his  rector 
by  pleading  and  by  evidence,  as  an  occupier  is  to  make  out  his 
exemption  or  qualification  :  they  both  alike  claim  in  derogation  of 
a  common  law  right. 

It  has  indeed  been  urged,  that  a  decree  in  favour  of  the  vicar 
for  an  account  does  not  bind  the  right,  and  therefore  it  is  not  ne- 
cefl'ary  for  the  court  to  diredt  an  iiFue.  But  it  may  be  very  much 
doubted,  whether  fuch  a  decree  would  not  in  etfe£t;  bind  the 
right.  For  the  diftindlion  which  has  been  fet  up  between  decrees 
binding  the  right,  and  decrees  not  binding  the  right,  has  been 
confined  to  a  very  different  cafe,  namely,  where  a  defendant  fets 
up  a  defence  by  way  of  modus  to  a  bill  for  tythes,  which  prays 
an  eftablifhment  of  the  right,  as  well  as  an  account ;  and  the  de- 
fendant in  his  anfwer  has  made  fome  miftake  in  laying  the 
modus,  fo  that  the  court  cannot  upon  thofe  pleadings  dire£t  an 
ilTue.  There,  the  court,  unable  to  dire6t  an  iffiie,  for  want  of 
fufficient  matter  on  the  record,  has  made  a  decree  for  an  account 
only,  to  give  the  defendant  an  opportunity  of  trying  his  title 
upon  a  future  fuit.  And  moft  clearly  fuch  a  decree  cannot  be 
pleaded  in  bar  to  a  bill  for  eftablifliing  the  modus.  But  if  the  de- 
cree for  an  account  does  not  in  general  bind  the  right,  then  this 
abfurdity  might  follow,  that  the  court  might  from  time  to  time 
make  fimilar  decrees,  without  directing  any  ifl'ue  to  try  the  fa£l: 
of  title,  upon  the  allegation  that  no  one  of  fuch  decrees  actually 
binds  the  right. 

A  fuit  may  be  maintained  in  a  court  of  equity  for  an  account 
of  tythes  in  London,  notwithftanding  the  ftatute  and  decree  of 
21  ^-  8.  c.  12.  for  an  aft  of  parliament  creating  a  fpecial  jurif- 
di£tion  never  oufts  the  jurifdicSlion  of  the  courts  of  Wejlininjler- 
hall.  Nor  is  it  true,  that  if  a  ftatute  creates  a  new  right,  cne  can- 
not go  beyond  it :  for  if  a  flatute  creates  a  new  right,  it  creates  a 

new 


Append.]  C^tljeiEf.  521 

new  duty :  i£  the  performance  of  that  duty  requires  the  Interference 
of  a  court  of  equity,  the  execution  of  th?  ftatute  muft  of  courfe 
be  with  the  necefl'ary  circumftances. 

In  laying  a  modus  in  an  anfwer,  very  great  precifion  is  not  re-  Atkyns  t. 

quired :  the  courts  are  not  over-curious,  for   this  plain  reafon,  Lord  WiU 

that  the  defendant  is  obliged  to  put  in  his  anfwer  in  a  limited  3"/^^*^  ^ 

time,  and  perhaps  may  not  be  fo  far  prepared  as  to  be  able  to  Anftr.'397, 

ftate  his  right  diftindly.     It  is  fufficient,  therefore,  if  he  fo  ftate  Baker «. 

it,  as  to  give  the  plaintiff  notice  of  the  general  nature  of  his  de-  ^^'"' 

fence.     A  redundancy  of  expreflion  will  not  vitiate:  unncceflary  Ellis v.Saul, 

words  which  would  make  it  indefinite  have  been  expuneed.  ^'^-  34i' 

'^      °  Clarke ». 

Jennings,  Id.  49s* 

Of  a  Suit  in  a  Court  of  Equity  to  eftabliih  a  Modus, 


1 


F  an  aftion  is  brought  by  the  leflee  of  tythes  for  fubtra£lion,  It  LordStawell 
is  a  fufficient  ground  for  filing  a  bill  to  eftablifh  a  modus.  ''•  Atkyns, 

'  ■  °  **  Anftr.  564. 

But  a  bill  to  eftablifh  a  modus  will  not  lie  where  there  has  Lord  Co. 
been  no  fuit  for  tythes  in  kind.  "^^rf  ^' 

*  Burflem, 

Anft.  567.  ff.   WooJafton  *.  Wright,  Id.  Sox, 

A  bill  to  eftablifh  a  farm  modus,  fetting  forth  the  abuttals  of  LordStawell 
the  farm,  and  averring  that  the  modus  had  immemorially  been  ^'  Atkyns,, 
paid  for  the /aid  farm,  is  fufficient,  without  exprefsly  averring  it  °  "•  S  ^ 
to  be  an  ancient  farm. 

,g.  But  a  bill  to  eftablifh  a  modus  for  every  ancient  farm,  ftating  Scett  r. 
the  whole  parifh  to  confift  of  ancient  farms,  but  not  fetting  forth  Aiigood, 
the  abuttals  of  each,  is  bad.  ^''^''  *^' 


witxm. 


THE  death  of  the  defendant  between  the  commiffion  day  and  Jacobs  v. 
day  of  trial  will  not  affe£t  the  validity  of  the  verdi<^,  and  of  Miniconi, 
courfe  is  no  ground  for  fetting  it  afide:  for  the  verdift,  though  7  «mRtf. 
given  on  a  fubfequent  day,  refers  to  the  commiffion  day :  the 
whole  time  is  in  law  but  one  day :  it  is  therefore  within  the 
17  Car,  2.  f.  80 
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M(nt  or  mmnt. 


(A)  In  what  Cafes  Venue  is  neceflary/ 

Nealev.        iN  a  plea  of  abatement  that  another  perfon  ought  to  have  been 
DeGaray,     1   fucd  with  the   defendant,  it  is  not  neceflary  to  lay  avenue. 
L  """   ^^"  And  fuch  plea  being  good  without  a  venue,  of  courfe  the  laying 
the  fa£ls  in  a  foreign  country  will  not  vitiate  it. 

(B)  What  fhall  be  deemed  a  proper  laying  of  the 

Venue. 


Attorney- 
General  V. 
Ferres,  Scac. 
Hil.37G.3- 


'TpHE  venue  of  an  information  on  the  24  G.  3.  c.  19.  for  exer- 
•■■  cifing  the  trade  and  miftery  both  of  a  tanner  and  a  (hoe- 
maker,  need  not  be  laid  in  the  county  where  the  offence  was  com- 
mitted. For  though  this  was  originally  prohibited  by  the  i  Ja.  i. 
c.  22.,  and  by  the  21  Ja.  i.  c.  4.,  all  offences  againft  prior  penal 
flatutes  muft  be  laid  in  their  proper  counties  ;  and  the  9  ^nn.  r.  1 1. 
and  the  24  G.  3.  c.  ig.,  re-enaft  the  provifions  of  the  i  Ja.  i. 
c.  22.  i  fo  that  the  adion  fhould  in  truth  feem  to  be  brought  upon 
that  ftatute  ;  yet  the  different  views  of  the  flatutes  of  g  Ann.  and 
24  G.  3.  their  extended  operation,  difference  of  expreffion,  and 
new  penalties,  negative  the  idea  of  thefe  latter  ftatutes  being 
merely  referable  to  the  former,  or  merely  a  continuance  of  it, 
efpecially  too  in  a  fuit  feeking  a  penalty  under  the  laft  ftatute. 

(C)  Of  changing  the  Venue. 

Callandv.     iF  the  vcnue  be  changed  from  A.  to  B.  on  the  ufual  affidavit 
Champion,     1  tj^gj.  ([^^  caufe  of  a£lion  arofe  wholly  in  5.,  when  in  fa£t  part 
ao5.""^^^   of  the  caufe  of  a£lion  arofe  in  another  county,  the  court  will  or- 
der the  venue  to  be  brought  back  to  Jl, 


Mur2>* 


Mad(3ockT.  tF  a  promiffory  note  be  given  for  the  payment  of  a  fum  lent  with 
Hammett,  l  ufurious  intereft,  and  the  note,  when  due,  be  taken  up,  and 
jg  ""     ^'  another  note  be  fubftituted  for  it,  the  offence  of  ufury  is  net  thereby 

committed,  nor  is  the  penalty  incurred  till  the  latter  note  be 

paid. 

/?.  re« 
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A.  refiding  at  Port/mouthy  drew  a  bill  for  600  /.  on  S.  in  London.  Matthews 
The  bill  was  payable  to  the  defendants,  who   were  bankers  in  ^  Griffiths, 
Portfmoutbf  or  order,  thirty  days  after  date,  and  immediately  after  p"  caf^** 
it  was  drawn,  it  was  taken  to  the  defendants,  who  gave  their  note  200. 
for  600/.  payable  three  days  after  fight  at  a  houle  in  London.     For 
this  the  defendants  received  a  difcount  of  5  /.  per  cent,  calculating 
on  the  thirty  days  the  bill  had  to  run,  but  making  no  deduction 
on  account  of  the  three  days  the  note  had  to  run  after  fight,  or  of 
the  three  days  grace  which  the   bankers   took  thereon.      Lord 
Kenyan  faid,  he   was  clearly  of  opinion,  that  this  was  a  ufurious 
contrafl,  whether  the  perfon  difcounting  the  bill  chofe  to  receive  a 
note  or  money.     If  A.  chofe  to  have  a  note  payable  in  town,  the 
defendants  (hould  not  have  taken  intereft  for  the  time  that  note 
had  to  run,  but  ftiould  have  computed  their  intereft  from  the  time 
it  was  payable. 


aaiarrant  of  ;attornep. 


1 


T  fhould  feem  from  a  late  decifion,  that  the  court  will  in.no  cafe  Hutfonr. 
allow  of  any   infringement  of  the  rules  which   require  the  Wutfon, 
prefence  of  defendant's  attorney,  when  he  executes  a  warrant  I.  ""   *^* 
of  attorney  in  cuftody. 

But  thefe  rules  do  not  extend  to  warrants  of  attorney  executed  Crompton 
by  perfons  in  execution.      Their  obje£l  was  the  proteilion  of  *•  Sf«w*«'^f 
perfons  in  cuftody  on  mefneprocefs^  from  the  confequences  of  an  adl  jg.*"°   *^ 
by  which  in  confideration  of  being  releafed  from  immediate   im- 
prifonment,  they  might  fubje<Sl  themfelves  to  the  payment  of  a 
larger  fum  than   was  really    due  from  them.     But  when  they 
are  charged  in  execution,  that  mifchief  is  not  to  be  apprehended  j 
»nd  therefore  the  rules  do  not  apply  to  fuch  a  cafc» 
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Attorney-General  v.  Loyd,  vii.  jjjji 

v.  Meyrick,  i.  595. 

— V.  Middleton,  ii.  itS, 

M  «y.  Milner,  iv  4080 

i V.  Nafli,  i.  595. 

-  ■'    ■       V    Oglancer,  i.  589* 
V.  Oxford  (Bilhop)# 


i.  587. 


358. 


vu.  415. 

V.  Panther,  iii.  540. 

— —  V.  Ferkin,   iv.   356, 


V,  Ranee,  i.  584, 

-.  I    . V.  Randall,  vii.  183* 

— '  V.  Read,  vi.  140. 

v.  Rigby,  i.  587, 

— —  v.  Rochefter   CorpO* 

ration,  i.  5  84. 

—  f.  Sands,vii.8i.  1231 


186. 


n/.  Sawtell.  i.  583. 
V.  Scotf,  ii.  361. 
v.  Senior,  i.  437, 
v.  Smith,  iv.  240* 
1/.  Scawell,  v.  605. 
V.  Stephens,  i.  588. 
"v.  Straite,  vi,  768. 
<z/.  Sutron,  iv.  268. 
1/.  Syderfin,  i.  585* 
«y.  Talbot,  i.  3.  ii.  29. 
1/.  Thompfon,iv.436. 
V.  Thruxton,  V.  4970 
I*.  Tonna,  i.  587. 
v.  Tyndall,   i.  590* 

v.  Vincent,  vi.  767. 
V.  Weeden  Sc  Shales, 
i.  104. 

V.  Weymouth  (Lord)i 

i.  565.  vii.  419. 

«r/.  Wheeden,  v.  564; 

'  '  1/.   Whitchurch,    vii. 


595- 


415. 


—  f.  Williams,  i.  595. 

'  V.  Winchelfea  (Earl) 

i.  587.  ^ 

Atterton  «v.  Harwood,  vi.  150. 
Atwood's  cafe,  ii.  582. 
Avarello  v.  Rogers,  vi.  243. 
Aubert  v.  Hardcallle,  vi.  670. 
Aubrey  v.  James,  i.  247.   V.  399. 
Audley's  (Lady)  cafe,  v.  447. 

■ Lord)  cafe,  ii.  578. 

Audley  v.  Dudley,  iii.  530.  iv.  834 

— v.  Halfey,  i.  436. 

Avery  V-  Hoole,  vii.  43. 
Avis  V.  Gennis,  vi.  623. 
Aufiol  V,  Thomas,  iv.  731.  vii.  196.- 
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Auflin  v.  Bennett,  iii,  491. 

' 'V.  Dodwell's  executors,  v.  iii. 

vi.  450.  4;;9.    _ 
•— —   'V.  Hilliars,  ii.  275. 

v    Jervoife,   i.  2<:^o. 

—- -  'V.  Lucas,  vi.  722. 

'V.  Pigot,  vi    765. 

■■ f.  Rofs,  vi.  470. 

1/.  Ttyior,  iv.  276. 

'V    Whitchea.',   vii.  405. 

Avelyn  1/.  Ward,  iv.  4^5. 
Ayer 'v.  Aden,  vi.  691. 

v,  Omc,   iv.  124. 

Aylesford's  (Ear!)  caT",  I.  121. 
Aylett  'V.  Dodd,  i.  589. 

• <v.  Harford,  i.  41  j.  420. 

— —  >v.  Jpivel,   vi.  669, 

'u.  Lowe,  ii.  287.   V.  350. 

AyliiFe  1;.  Murray,   vii.  i  80. 
Aylor  V.  Chep,  iii.  677. 
Ayre  <v.  Aden,  ii.  735. 
Ayres  'v.  Falkland,  v.  722. 

'V.  Hardref?,  vi,  107. 

'y.  Willis,  ii.  383.  iii.  716. 

Ayton  1/.  Ayton,  iv.  343, 

B. 

Babington  <v.  Greenwood,  J.  113. 

. —  'v.  Warner,  iii.  578. 

• 1/.  Wood,  vi.  192. 

Bache  <y.  Prodor,  v.  171. 
Backhoufe  1;.  Middleton,  ii.  626.  vii. 
185. 

'V.  Wells,  iv.  273. 

Backwell  i;.  Child,  iv.  3-9,   vii.  378. 
Bacon     T/.  Bryant,  i.  480.  iii.  55. 

— "v.  C'erk,  v.  no. 

■  'V.  Dubarrv,  i.  208.  223. 

— 1/.  H'll,  iv.  25 1,  v.  789. 

»■  'V.  Scarles,  iv.  721. 

■ 'z;.  Waller,  iv.  59. 

Baddeley  <i/.  Adanr.s,  i.  338. 

<!/.  Leppingwell,   iv.  252. 

Badger  1;.  Floyd,  vi,  419. 

Badham  1;.  Odell,  v.  ic6.  107. 

Badrick  -v.  Stevens,   iv.  360. 

Bage  ij.  Bromweli,  i.  52. 

Bagg's  ca(e,ii.  19    21.  25.  iv.joo.  521. 

Bagley  f.  Jenner,  vi    333. 

Bagnall  i/.  Sacheverell,  >'i;.  23. 

"  'V.  Tucker,  V,  832. 

Bagot  'V.  Ougkton,  i.  497.  iii.  86.  iv. 

«       '47- 

BagdiHwi;  Bofsley,  vi.  192. 

• "v   Goward,  vi.  6i5o. 

Vol.  VII. 


Bagfhaw  1/.  Playn,  ii.  276. 

— I 'V.  Spencer,   iv,  27O.  vH.  177, 

Eailes  v.  W^enman,  iv.  182. 
Bailey  i/.  Bourn,   iv.  510. 

'v.  Biinning,   v.  428.   vi.  550. 

'v.  Dillon,   i.  33  J. 

n;.  Gar.^ord,   v.  168. 

•  v.  Leomip(t;-r  Corporation,  Iv^. 

2.37- 
"y.  Mandy,  iv.  91. 

'v.  Murin,  iv.  67.  vi,  382. 

^j.  Raby,  vi.  5^7. 

• — 'V.  R.obron,  v,  S3, 

'v.  Vivafh,   vi.482. 

1/   V/arburton,  iv.  150. 

cy    W'lkinfon,  v.  142. 

1;    Wo;rall,  vi.  766. 

Bailiie's  (J(  an)  cafe,  iii.  12. 
Baillie   <v    Modgiiani,  iv.640. 

V    VViJlcn,  iv.  587. 

Baillis  V.  Galf,  iv.  283. 

B  linbricige  v.  Pickering,   iii.  595. 

Bainton's  ca^e,  iii.  758. 

Buker's  cafe,  i.  457.  v.  i;8.  416.  466; 

vi.  73  1 . 
Baker     ^v.  Andrews,  vi.  621. 
1/    Biiley,  vii.  185. 

'v    Beretford,  ii.  243. 

11.  BIsckman,  v,  ^92. 

'u.  Dumarerque,  v,  524, 

'y.  Fairf  X,  ii.  592. 

'V.  F'ox,  iii. 467, 

V.'    Gougb,  i.  5. 

1/    Hacking,  iv.  250.   V.  855, 

f.  Ha!i,iv.  333. 

•i'.  Leiitha!,  v.  625. 

V.  Llnyd,  iii.  314. 

f .  Miles,  vi.  661. 

'v.  Morfeu,  vi.  216, 

'V.  Moriey,  iv.  5^3. 

t/.  Mounford,  vi.  191, 

—— —   'V.  Paine,  ii.  654. 

■   <y.  Pierce,  vi.  235.  240. 

1/.  Rocherter,  i.  230. 

'V.  Rogers,  vi.  191.  200.  6^g. 

'u.  Sweet,   vi.  717. 

•y.  Thcmpfor,  ii.  490. 


—    v.  Wall,   iv.  333.   V.  745. 


Balch  11.  Wanal),  v.  231. 
Baldee'u.  Eler,  v.  174. 
B.^lder 'y.  Blackboum,  iv.  142. 
Baldwin's  cafe,  iii.  159,  160.685. 
Baldwin      'v.  Banifter,  v.  8y. 

1/    Boulter,  i.  109. 

V    Cole,   vi-  696. 

-.  — I   .     ■    V.  Foore,  vi.  427. 

M  ra  Baldwin 
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Baldwin     i*.  Geery,  vi.  762.  766. 

'y.  J)hr:<bn,   iii.  695. 

• —    1;    Karve  ,   iv    34.5. 

* v.  Rochford,  in.  30-. 

.. 1/.  Tudgp,  vii.  438. 

V    Wifeman,  v.  7^6. 

Balf  f    Coleaian,  iv.  275.  vii.  17?;. 

• 1/.  N^'wton,  ii'.  313. 

' v   Smith,  iii.  68. 

B^  four  fu   Scott,  vii.  462. 

Ba  euy  V   Hamilton,  iv.  3I!. 

Ball    V.  Br'dges,  vi.  233. 

*—  V    Cobus,  iv.  573. 

— —  V.  Dunrterville,  v.  160. 

—    V   He'bert,  iii   494.  vi,  583. 

'V.  Smith,   iii.  75. 

Ballantinef   Goulding,  i-  457* 

v   Irwin,  vi.  149. 

Ballard  v.  Ballard,  i.  700, 
• V   Geirard,  iii.  126. 


■  —   V    O.idie,  vii.  194. 
Ballet  v.  Sp-mger,  v.  31. 
B!"llo*'s  cale,   vi.  552. 
Balls  <«.  A' wood,  i.  66. 

B   Iv  V.  Wtlls,  ii.  70. 
Balrv  tv   Johnfon,  ii.  520. 
Balfh  a;    Hyh^m,  vii.  180. 
BaMlin  1;.  Ba^te^,  i.  47. 
Bnlltrode  v.  Bradley,  v.  107. 
B    t-ng'afs's  cafe,   vi.  646. 
B-iitiford  «y   IJaion,  i.  395.  434* 
Bampfieio  v.  Popham,  vii.  349. 

., <if  Wyndham,  iii.  85. 

Banbury  v.  Liffett,  iv.  636.  698. 
Baniltero/   Kennedy,  ii.  471. 
Bankers'  {i^e)  cafe,  ii.  482,  v.  580. 
Bankes,  ex  parte,  i,  461. 
'V.  Allen,  vi.  216. 

■  1/.  Ci  Iwell,  iv.  707. 
Barbe  a;.  Parkere,  vii   213. 
Barber    1/.  Dennif,  iv.  582. 

»  'v.  Fletcher,  iv.  654. 

f.  Fox,  ii.  69. 


-^  i;    Nunn,  iii.  193. 

1;.  Palmer,v,479  .625.  vii.399. 


— 'V.  Pomrey,  ii.  496.   v.  350. 

Barber-Sorgeons  of  London  v.  Pelfon, 

i.  260. 
Birbuit's  cafe,  i.  144. 
Barclay — S^e  Berkley. 
Barefoot  v   Fr-  ,   Hi.  652. 

. v.  Reynolds",  i.  246. 

Barham's  cafe,   vi.  20q.  233.  249. 
Barham   "y.  Dennis   vi.  561. 
Earjeau  1;.  VValnriil^y,   i.  276.  iii.  343. 
Birk  -v.  Zouch,  vii.  377. 


Barker  v.  Boucher,  iii.  59. 
V.  Braham,  iii.  296. 

f.  Butler,  i.  306. 

1/.  Cocker,  ii   2:5. 

f.  Dumeres,  iii.  83. 

-y   Giles,  iii   687. 

1/   Hargreaves,  vii.  422. 

v.  Holder,  i.  114. 

1/.  K^ate,  iii.  231.  v.  697. 

■  <i/    Suretees,  iv.  295. 

T/.  Talcot,  iii.  20. 

v.  Taylor,   ii.  329. 

V.  Vanfornmer,  vii.  196. 

Barkham  v.  Dorwine,  iv.  369. 
Brfrkhoufe's  cafe,  iv.  219. 
Berkley  -  See  Berkley. 

Barlow   <z/    Baienian,  iv.  4T5. 
..  1/.  Evans,  vi.  l  I  8. 

-w.  Grant,  iii.  410.  iv.  396.  441, 

Barn's  cafe,   v.  7^8. 

Barnard's  (Lord)cafe,  iii.  650. 
Barnard      f.  Large,   vii.  159. 

fv.  Saul,  vii.  2I4. 

—   1;    Simon,^  i.  265. 

^   Woodcock,  iii  246. 

Barnardifton  1/.  Carter,  vii.  366. 

—  'V.  Fane,  i.  643. 

■ —  — 1/.  Fowler,  i.  213. 

-y   Lingood,  iii.  307. 

n;  MidolefexSherifF,  i.  341. 

BarnehurR  ^'.  Yelvertone,  ii.  723.  iii.  5  1. 
Barnes   v.  Allen,  ij  250.  iv.  395. 

v.  Cary,  ii.  509. 

'V   Crow,  vii.  325. 

'V.  Edgar,  ii.  37. 

'v.  F!etiher,  v.  620. 

'V.  Foley,  i  558. 

V.  Freeland,  vii.  405. 

1/.  Gary,  vi.  167. 

'V.  Hill,  vi.  105. 

— ^ 1;.  Otway,  vi   424. 

v.  Peterfon,  ii.  419. 

f.  Ranfom,  v.  177. 

-v.  Rich,  ii.  390. 

1/   Studd,  vi.  222. 

-v.  Trompowrjcy,  vii.  456. 

*!;.  Ward,  i.  298. 

Barnefley,  ex  parte,  iii.  525.  528. 

'V.  Powell,  i.  304.  vii.  380. 

Barnet  v.  Gomeferra,  i.  I  ao. 

1/.  Tomkinf,  i.  487. 

Barney  1;.  Tubb,  vii.  439. 

Baron  1/.  Bury,  ii.  591. 
Barr,  ex  parte,  i.  407. 
Barrafs  1/.  London  /^flarance  Company, 
iv.  638. 

Barrel! 
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Barrell  -v.  Sabine,  v.  8. 
Barrett  <v.  Barrett,  vii,  251. 
• 'V.  Beckford,  iv.  370. 

■  '       •'-  1/   Back,  i.  1^4.. 

-  '        f.  Reynell,  vi,  189. 

~ V.  Scrimfh  )w,  vi.  66. 

<v.  Wells,  iii.  299.  v.  82. 

Barrington's  (Sir  Francis)  cafe,  v.  494. 
Barrington     v.  Crane,  vii.  96. 

~  1/.  Potter,  vii,  449. 

'u.  Regem,  v.  245.  247. 

■  v.  Turner,  vi.  576. 

■  "U.  Venables,  v.  615. 

Barrow  'v.  Fofter,  i.  394. 

'  V.  Gameam,  iv.  325^ 

v.  Gray,  i.  274. 

-■  v.  Greenough,  vii.  139,  i^jo. 

v.  Haggctt,  iii.  290.  292. 

Barry  <y.  Barry,  vi.  1 17. 

v.  Bebbington,  ii.  6^6. 

• V.  Edgeworth,  iv.  253,  254. 

Bartholomew  v.  Bslfield,  iii.  210. 

1/.  May,  iii.  86. 

■■  v.  Sherwood,  i.  389. 

Barthrop  1;.  Weft,  v.  35. 
Bartlett,  ex  parte,  i.  425. 

'V.  Hoililter,  iv.  345. 

v.  Robins,  ii.  36. 

Barton's  caTe,  iii.  243.  245.  v.  776. 
Barton   f.  Bell,  vi.  238. 

a»  Etherington,  vii.  398. 

— — —  'i;.  Siattery,  v.  15. 

V.  Wolliford,  iv   679. 

Barwell  v.  Brookes,  i.  386    505. 

'y.  Ward,  i.  417.  439. 

Barwicke  1;.  Foller,  vi.  ib. 

— • 'V.  Reede,  i.  250. 

Barwis  i/.Keppel,  i.  97. 
BaJziUay  1;.  Lewis,  iv.  670. 
Bafeley  v.  Clarkion,  vi.  ^3i. 
Balkerville -u.  Brown,  vi.  137. 
Balket  'u.  Pierce,  iii.  214. 
Bafpole's  cafe,  i.  2:6.  iv.  670^ 
Bafpole  <v.  Long,  v.  865. 
Bade  ij.  Firmer),  ii.  57. 

1/.  Grev,  i,  113. 

BafTec  'V.  Bafle  .,  vij.  287. 

•  ■  ■-   v.  Clapham,  vii.  155. 
• V.  Godfchal,  i.  88. 

'V.  Morgan,  vi.  6^8. 

• 'V.  Perceval,  iii.  86.  v.  30. 

—  v.  Prowe,  vii.  20^. 

'u.  Salter,  ii.  5  i6. 

B^llird  1/.  Haniock,  vi.  771. 

v   Proby,  iv.  372. 

Bacchelor  <v.  Bigg,  ii.  41.  iv.  553. 


Batchelor  nj.  Gaz*,  ii.  85. 

1/.  Searl,  ii.  655.  iii.  69.  71. 

Bate,  ^AT/ar/^,  i.  452. 

1/.  Amherft,  iv.  330. 

v.  Crane,  vi.  472. 

Bateman's  cafe,   iii.  516.  vi.  593. 
Bateman,  ex  parte,  i.  515. 

'u.  Aiftrup,  vi.  716,  7I7. 

nj.  Allen,  v.  812. 

'v.  Bateman,  v.  33. 

"y.  Fowler,  vi.  598. 

'V.  Murray,  iv.  234. 

'V.  Roach,  iv.  399, 

'V.  Woodcock,  v.  395.  433* 

Bates's  cafe,  ii.  364. 

Bates  v.  Barry,  i.  329. 

v.  Bates,  V.  732. 

1/.  Dandy,  i.  479.  481. 

'V.  Graham,  iv.  629. 

<v.  Graves,  iii.  298.  322. 

1).  Locksvood,  i.  1  3. 

Batefon  'v.  Green,  i.  621. 

Bath  (Earl  of)  -z/.  Abney,  i.  734. 

-I!.  Montague,  iv.  150. 

--V.  Sherwin,  iii.  632. 

Bath  and  Wells,  Biihop's  cafe,  iv.  173. 
Bath  and  V/ells  (Biiliopof)  i/.Hippefley, 

i.  208.  iii.  603. 
Batfon,  ex  parte,  i.  435.  462. 

^ -y.  Lindegreen,  iii.  59.  vii.  160. 

Batt  17.  Beadley,  vi.  622. 
Baud's  cafe,  iii.  550. 
Baudier,  ex  f^arle,  i.  460. 
Baugh  f.  Haines,  iv.  6<). 
— —  f.  Phillips,   vii.  26. 

'v    Read,  iii.  350.  364.  382. 

Bawderick  v.  Mackeller,  vi,  188,  190. 
Bawdcs  1/.  Amherft,  i.  119. 

Bawdry  v.  Bufhel,  vi.  750. 
Baxter's  cafe,  i.  612. 
B.i.xter   'v.  Broome,  iv.  297. 

-y.  Dodfweli,!.  531. 

nj.  Faulam,  iv.  560.  vi.  360. 

Bayle  1;.  Scarborough,  v.  428. 
Bayley — See  Bailey. 

Baylis  "j.  Attorney- General,  i.  585. 
Bayne?  'v.  Belfon,  iv.  149.  153.^ 
Baynliam  v.  Matiiews,  it.  48.  vLi.  209. 
Bayniine  'u.  Sharp,  vi.  600. 
Bnynum  v.  Bayrum,  vi.  440. 
Bazing  -v.  Skelcon,  vii.  5I. 
Beachcroft  if.  Broome,  iv.  297. 
Beacbey  1;.  Bowes,   vi.  426. 
Beakc  'V.  Kant,  v.  400    vii.  23. 
Be.-^le  1;.  Bc-ale,  i.  220.  iv.  3^9. 

V.  Moor,  ii.  39. 

Mm  z  Beale 
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Beale  v.  Shephard,  iv.  263. 
BeamDnd  — See  Beaumont. 
Bean  <y.  Bloom,  v.  335. 

• v.  Newbury,  i.  212.  216. 

' V   Stuport,  iv.  668. 

Bearf.  Ballingfham,  ii.  240. 
Bearcroft,  ex  parte,  i.  301. 
— ' -v.  Burnham  and  Stone  Hun- 
dred, i.  167.  iii.  5  17. 
Beard  v.  Bea  •},  i.  482.  508.  vii.  366. 

'v.  Nuthall,  iii.  721, 

Beardcrfley  i^  Baldwin,  iv.  697. 
Beardmcre  1:.  Carrington,  vi.  668. 

— V.  Giibert,  vi.  742. 

Beafley  nj.  Smitli,  iii.  422. 
BeatnifF'c'.  Smith,  iii.  301. 
Beatfon  "j.  Howard,  iv.  662. 
Beauclerk  -v.  Dormer,  iv.  306. 
Boaudley  i;. Brooke,  iii.  387. 
Bsajfage's  cafe,  vi.  182.  374. 
Beaufoii  'v.  Barnes,  iii.  41 1. 
■     i  -r.  Bertir,  iii.  411. 

•  -v.  Dundonaid,  iv.  352. 

"Bt^M^oy ,  !x  parte,i.  421. 

Beaumont  v.  •,  vii.  221. 

— 1;.  Dean,  ii.  374. 

• n;.  Fell,  vii.  456. 

« ~j.  Haftings,  vi.  213.  232. 

f.  Long,   ii.   723.    iv.    331. 


V.  7+4-  .        - 

—  1;.  Pine,  vi.  358. 


—  'V.  Wigfton  Hofpical,  ii.  191. 


Beavers  'u.  Hides,  vi.  229. 

• -J.  Lane,  i.  501. 

• V.  Spradey,  vi.  738. 

Beayne  -v.  Beale,  vi.  642. 
Becher,  ex'parte,  iii.  410. 
Beck  ^o.  Bobley,  iv.  735. 
— —  1/.  Nichols,  ii.  41. 
— —  V.  Phillips, iv.  210. 

'u.  Weilh,  i.  430. 

Becker  i'.  Ball,  iii.  85.  iv.  4/15. 

. 'V.  Cordley,   v.  47. 

• I*.  Taylor,  i.  225. 

Beckford  -v.  Clofe,   v.  91. 
Beckman  ij.  Legrainge,   vii.  422. 
Beckwith's  cafe,  ii.  458.  vii.  88.  124. 
Beckwith  "j.  Shordike,   vi.  5S5. 
Bedam  'v.  Clarkfon,   i.  213.  219, 
Bedel's  ca!e,  i.  472.  680.   v.  421.    vii, 

93-9<3-  ,  ,       ..        ^ 
Bedel  V.  Bedel,  vn,  27^. 

. ~-  %>.  Lull,  V.  380. 

Bedford's  (Esrl)  cafe,    iv.    19.    vi.  62. 

vii.  .78.  80. 
Bedford  1;.  Backhoufe,  v.  77. 


Bedford   (Earl)  'v.  Smith,  vii.  25;^, 

(Mayor)  1/.  Fox,  i.  547. 

Bedinj;fi<fld's  cafe,  vii.  9^, 
Bedingfield    'v.  Afhley^  vii.  199. 

'  ■    -  v.  Beak,  vi.  732.  73J. 
Bedo  'V.  Sanderfon,  vii.  207. 
Beecher's  cafe,  ii.  459.  iii.  181.  v.  141. 
Beedie  --v.  Clerk,   in.  701. 
Betfley  'v.  Walkef,  v.  363.  445, 
Beeton  v.  Darking,  iii.  74. 
Belch  ■:;.  Harvey,   v.  94. 
Belchier,«jf/ia;7f,i.  411.  iii. 31.  vii.  183. 

—    f.  Ganfell,  i.  329. 

Belfield  'V.  Rous,  ii.  392, 
BeHbur  13.  VVellon,  ij.  65.  vi.  50. 
Beiifantei;.  Levy,  i.  329, 
Bell  "v.  Burrows,   i.  258. 

-v.  Harwcod,  ii.  585. 

-u.  Hyde,  i.  5 05. 

f.  Jackfon,  vi.  121. 

V.  Knight,  iii.  745. 

'v.  P.ead,  vi.  768. 

f.  Sinipfon,  i.  233. 

Bellamont's  (Lord)  cale,  vi.  6.^4. 
Bellamy's  cafe,  v.  432. 
Bellamy     'v.  Baltnorp,  vi.  759. 

I'.  Burrow,   v.  196. 

1;.  Player,  vii.  13. 

'V.  RuilelL  ii.  87.  iv.  627. 

Beliafis  v.  F.rmine,  iv.  416. 

"I/.  Frankland,  vii.  141. 

nj.  Heiler,  iv.  686. 

'1'.  Uthwaite,  iv.  374. 

Be'letr,  ex  parte,  i.  515. 
Beilew'j  cafe,   vi.  55  i. 
Bellew  v.  Aylmer,  vi.  125. 
Bellingham  'v.  Alfop,  i.  47c. 
Bellis  'V.  Mitford,  i.  346. 
Belmore -u.  Anderfon,  i.  139. 
Btlfliaw  1/.  Porter,  i.  59.   vii.  53. 
Belvidere  -v.  Rochfort,  iii.  86.  v.  23. 
Bem:fli  "v.  Hilderlley,  ii.  6-j. 

}  Bempde  v.  Johnllone,  vii.  462. 
Eengough  1;.  Roiliier,  vi.  182. 
Beiuon  -u.  York   Sheriffs,    ii.   520.   vi. 

Benjamin  'v.  Porteus,  vii.  455. 

Benn  'v.  Denn,  ii.  4^10. 

Bennett,  ex  parte,  i.  413,  414-  4'9- 

'v.  Bachelor,  iii.  67. 

■: •  <y.  Box,  vii.  8!. 

1'.  Coker,  ii.  48. 

— '■ 1'.  Davis,  i.  432.  482. 

-'  nj.  Edwards,  v.  108. 

. —  V.  Honywood,  iv.  347. 

"  ■    v.  Jenkins,  vi.  749. 

Bennett 
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Bennett  i».  Lee,  iii.  615. 

v.  Mellor,  iii.  66;. 

T/.  Pilkins,  V.  387. 

■  11.  Read,   vi.  746. 

cu,  Sho)  twrightj  vi.  776. 

'  'V.  Talbot,  V.  416, 

-  ■■  'V.  Vade,    iii.   305.    322.   525. 

vii.  362.  379,  380. 

■  «i;.'A  ade — See  Bennett 'u.Va^ie. 
'v.  Whiteiiead 


13- 


Bennington  1;,  Goodtitle,  li.  419. 

— ^"y.  Taylor,  ii.  241. 

Benns  •X'.  Parre,  iv.621 
Benfoii  'V.  Baron,    iii.    243.    iv.    25. 
V.  863. 

'v.  B-rnfon,  ii.  442. 

cy.  Frederick,  vi.  668. 

--J,  Port,  ii.  63  s. 

' 1'.  bcQU,    i.  726.   ii.  398.  vii. 


442. 


■x;.  Watkins,  vi.7i9.  723.736. 


7.0. 


'V.  Welby,  vi,  376. 


Bent  'u.  Baker,  ii.  505.  585.  591  • 

1;.  Marcii,  ii.  491. 

Bentham  --j.  Haincourt,  v.  46. 
Bentley's  (Dr.)  cafe,   vii.  60. 
Beniley  1;.  Deiamore,   v.  779,  780. 

1;.  Ely  (Bfliop),  ii.  27.  29. 

Benwell'i'.  Black,  vi.  110. 
Bercholt  q;.  Candy,  ii.  150. 
Beren.«  -y.  Rucker,  iv.  642. 
Berkley's  (Lord)  cufe,  v.  533.  579. 
Berkley  k).  Howard,  vi.  763. 

"z;.  Hunt,  i.  326. 

v.  Parkes,  i.  (>l\' 

• ■■'-  'V.  Walters,  ii.  150.    v.  614. 

•y.  Warwick  (Countefs),  ii-'454. 


Ill,  700 

Berks 'w.  Mafon,  vi.  663,  664. 
Bermon  i;.  Woodbridge,  iv.  671, 
Bern  1;.  Bern,  v.  477. 
Bernardi  'v.  Motteux,  iv.  670. 
Berney  1;.  Chamber;-,  i.  171. 
Berrifigton  f .  Mal'on,  vii.  138. 

'V.  Parkhurli;  ii.  424. 

Berry  v.  Afkam,  iv.  2S6. 
——  1/    Bsntiey,  iii.  391. 

1).  Goodman,  vi.  566. 

f.  Green,  i.  724. 

Berrysford  -v.  Milward,  v.  46. 
Bertie  t;.  Cluiterb^ck,  ii.  481. 

'V.  Falkland    (Lord),   i.    ( 

iii.  454.   iv.  412. 

Berwick's  Oil fe,   v.  590. 

Berwick  (IVJayor)  v,  Ewart,  i.  58. 


'43- 


Beft  1;.  Stamford,  i.  114.  iv.  209. 
Befton  'V    Buller,  i.  332. 
Bethel  'v.  Stanhope,  iii.  314. 
BetnifFi;.  Popple,  vi   254. 
B-tiefworth  <<y.  Bel!,  iii.  447. 

-w.  Dean  and  Chapter  of  St. 

Paul's,  i.  1 10.  vii   489. 
Betrs  'v.  Lnwe,  vi.  201. 
Btcy worth's  cafe,  iii.  152. 
B'.'van  'v.  Bevan,  i.  100.  237. 

■  1;.  Chapman,  iv.  482. 

ro'.  Delanay,  ii.  234.  343. 

<!/.  Prothelk,  iii.  441. 


Beverley's  cafe,  iii.  196.  410.  537. v.  161. 

vii.  65.  67. 
Beverley  1;.  Beverley,  ii.725.  v.  221. 

791.  vii.  185. 

Ccrnwal,  ii.  506,  v.  226. 


256. 


—  'v.  Farrer,  i.  587. 
<!'.  Pine,  V.  395. 


Beverdiam  'v.  Springhold,  iii.  652 
Bavin's  cafe,  ii.  352.  vi.  75. 
Bevis  -v.  Lir.dfell,  iv.  740. 
B -wdly  "u.  Brookby,  vii.  104. 
Bewicke  <i;.  Whitiield,  vii.  288. 
Bibb  'V.  Thomas,  vii.  349. 
Blckervlikeo'.  Bollmar,  i.  400 
Bickham  v.  Freeman,  iii.  59. 
Bidcieford  v.  Onflow,  vi.  567. 
Biddlei;.  BiJcle,  ii,  249. 
Bidlesford 'L'.  Onflow,  i.  54. 
]  Bidmcad  'v.  Gale,  iii.  344. 
Bidvvell  V.  Cotton,  iii,  97. 
Bigg  f.   B-nfley,  iv,  314. 

oj.  Wharton,  vi,  636. 

Biggon  'V.  Bridge,  vi.  16. 
Biggot  -y.  Smith,  v.  758. 
Biggs  'V.  Lawrence,  i.  276. 

<v.  P^iches,  i.  380. 

Billingham  ■X'.  Minors,  v\..2i;l. 
Billioghorft -y.  Walker,  iii.  S6. 
Bil'on  1/.  Hyde,  i,  443, 
Billon  V.  Sanders,  iv,  437. 
Bindon  f,  Suffolk,  iii,  684. 
Bingham  v.  Garnault,  i.  245. 

«y.  Smeathwicke,  vii.  67. 

Bingley  i;.  Maddifon,  i.  402.  422 
Binion  1;.  Evelin,   v.  63". 
Binfted  ij.  Collins,  v.  673. 

v.  Colman,  i,  120. 

Birch -z/.  Bsker,  iv.  359. 

-zr.  Bellamy,  vi,  395. 

V.  Eliames,  v.  53. 

'V.  Holt,  iii,  652. 

....  q/.  Sparland.  1,  29S. 

Mm  3 
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Birch  V.  Wilfon,  v.  373. 

i «y.  Wright,  i.  183.  ii.439.  ^^-  ^^'* 

^\tchc\,  ex  parte,  iii.  410. 

1;    ilocock,  iv.732. 

Bird  v.  Aftcock,  vi.  6/9. 
"J.  Fkoptr,  vii.  348. 

• ^v.  Jones,  i.  456. 

. f.  Mayor,   1.  392. 

■ 'V.  Orme,  ii.  500. 

• 'u.  Offulion  Hundred,  iii,  513. 

■ V.  Randall,  i.  87. 

■  v.  Sedgwick,    I.  392. 

V.  Smith,  ii.  48. 

Birkhead  v.  Coward,  iv.  389. 
Birc    1;.  Barlow,  iv.  552.  vi,  665. 
— —  «i;.  Manning,   vi.  191. 

— —   V.  N'JaCon,   vi.  397. 
Birtch  V.  Wilion,  ii.  287. 
Bifhop's  cafe,  ii.  ^70. 
Bifliop  <v    Burton,  vii,  31^. 

• 1;.  Chicheller,   vi.  759. 

«  f.  Chitty,  iv.  715. 

■■  n).  Church,  i.  444.  vii.  506. 

»■  'V.  Fi:zherbert,  vi.  233. 

-  ■   ■      'u,  Fountaine,  iv,  249. 

■  ■  V.  Hayward,  iv.  735. 
»  '  1).  Lloyd,  V.  612. 

»  <v.  Montague,  vi.  678, 

• 'V.  Sharpe,   v.  90. 

V.  Staples,  iii.  536. 


Bifhops'  (the)  cafe,  vi.  372. 
Eiflcet  nj.  Jenkins,   i.  438. 
Bifle  1'.  Harcourt,   v.  475.  616. 
BiiFex  1/.  B'flex,  i.  233. 
Biflbn,  ex  parte,  i.  415. 
Bixby  i;.  Eley,  i.  725. 
Bize  nj.  Dixon,  i.  444.  iv.  603. 

> '  <z/.  Fletcher,  iv,  ^^i» 

Black  'V.  Allen,  v.  294. 
— —  'u.  Peele,  iv.  719. 
Blackall  V.  Eaie,  vii.  42. 
Blackamore's  cafe,  vi.  589. 
Blackborough  v.  Davir,  iii.  55. 
Blackburn  "u.  Grove,  i.  19. 
Blacket  1/.  Anfley,  ii.  1  8i.  iv.  61  r. 

' 1'.  Finn,  vi.  746. 

•— "J.    Finney,    iii.  653.  764.  vi, 

Blackball  v.  Combes,  i.  456. 
Blackhoufe  'u.  Moor,  vi.  699. 
Blackler-x/.  Webb,  iv,  318. 
Biacklock  v.  Barnes,  v.  103. 
BUckman  1;.  Cobbet,  ii,  271. 
B'ackmore  v.  Cum;  erfurd,  vii  45. 
-■   .■  <v.  Tidderlej',  i,  246. iv, 469. 


Blackfliaw  v.  S'cvens,  vi,  257, 
Blackftock  v-  Payne,  i.  59.  vn.  53. 
Blackllonev.  Moorland,   v.  59. 
Blackweli  v.   Afhton,  v.  165, 
- — ■ V    Harper,  iii.  651. 

V.  N  ifti.  i.  110    v.  337. 

<y,   Symes,  v.  81. 

Blackwood  -i/.  Morris,  i.  507. 

*v.  S.  S.  Company,  ii.  265. 

Blacqtiiere  v.  Hawkins,  li.  247. 
Blades  nj.  Blades,  iii.  302. 
Biagrave  f ,  Blagrave,  i.  481. 
Blake's  cafe,   vii.  2^6. 

Blake     v.  B'ake,  vii.  139. 

'V.  Grove,  i.  245.  v.  448. 

v.  Lanyon,  vii.  386, 

%>.  Leigh,   iii.  408. 

Blakeway  -v.  Strafford  (Earl),  iv.  484. 

vii.  138. 
Blakey  1/.  Dimfdale,  ii.  35;.  vi.  564. 
Blakitt -y.  CnfTop,  vi.  58, 
Biance  ru.  Harriion,  vii.  191. 
Bland's  cafe,  i.  77, 
Bland,  ex  parte,  i.  408. 

<v.  Bland,   vii.  140. 


v.  Hafelrig,  iv,  484.  vii.  23. 

V.  Inman,  vi.  i  8. 


Blanden  1;.  Barker,  v.  705. 
Blandford  'v.  Foote,  i.  457. 

-v.  Tackfrell,  i.  596. 

Blankark  f.  Yald,   v.  195. 
Blankenhagen,  ^AT /^?/^,  i.  461, 
Blankley  v.  Winlianley,  iii.  799. 
Blatch  -v.  Archer,  li.  528.  vi.  93. 
'V.  Wilder,  iii.  59. 


Rlaxton  <v.  Pye,  i.  270.  ui.  343. 
Biayer  v.  Baldwin,  vi.  107. 
Blefard  v.  Hiril,  iv.  727. 
BIctfon  1/.  Sawyer,  i.  50b. 
Biigh  'v.  Darnley,  vi.  134. 
Blinkhorn  nj.  Feaft,  iii.  68.  71, 
Biifs  -v.  Chandler,  vi.  739. 
BlifTet 'y.Hart,  i.  84. 
Biithenian  v.  Blitheman,  vii.  lOI. 
Blizard  v.  Barnes,  ii.  40. 
Blockley  <v.  Slater,  v,  336. 
Blois -z;.  Hereford,  i.  480. 
Bionwell  i;.  Edwards,  iii.  379. 
Bioome  v.  Wilfon,  ii.  287. 
Blofs-y.  Cutting,  v.  170. 
Blount — See  Blunt. 
Bloxman  v.  Pell,  iv.  605. 
Bloyesi;.  Bloyes,  iv.  362. 
Bluat«y.  Needs,  iii.  334. 
Blunden  v.  Baugh,  ii.  332. 
— — —  -i/,  Euftace,  vit  217. 

Blunt'i 
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Blunt's  (Sir  H  )  cafe,  ii.  186. 
Blunt  V    Cotnyns,  ii.  654. 
— —  V.  Gnmes,  lii.  330. 

'V   Millar,  ii.  38. 

■  I  II  ■   'V.  Snedftone,   vi   4O2. 
Blyhman's  cafe,  ii.  364. 
Boardcmn,  exparle,  i.  420. 
Boats  <!/.  Edwards,  v.  437. 
Bodensi;.  Watfon,  iv.  289. 
Bodily  -y    Bellamy,  vii.  197. 
Body  'v.  TafTell.  vii.  200. 
Boer  'V.  Landall,  iv.  600. 
Bohun's  cafe,  iii.  2ZI. 
Bohan  'V.  Morgan,  v.  448. 
Boifloe  «y.  Baily,  vii.  49. 
Bold,  ex  parte,  1.  449. 

■  V.  Waters,  vi.  76. 

v.  Wynllon,  v.  774.  vii.  99.  106. 

112. 

Bolei;.  Horton,  vii.  388. 

Bolland's  cafe,  lii.  285. 

Bollard  v-  Spencer,  vii.  463. 

Bolfton  V.  Holmes,  vi.  656. 

Bolton  v.  Fenner,  i.  269. 

a;.  Williams,  i.  186,187,  188. 

vii.  411. 
Bolton  Schoo],  ex  parte,  i.  589, 
Bon  'V.  Smith,  iv.  32S.  vii.  303. 
Bonafcus  v.  Walker,  ii.  280.  525.  527. 

529.  iii.  94. 
Bond,  ex  pane,  i.  460,  461. 

m 'V-  Ldmondj,   vii.  97. 

— .  -y.  Gonfales,  iv.  635,636. 

'V.  Haac,  i.  345-   »i«  422-  vi.  122. 

. 'V.  Kent,  V.  a3. 

. .  V.  Nutt,  iv.  668. 

. T/.  Palmer,  vi.  656. 

^ V.  Seawell,  vii.  309. 

i 'V.  Spark,  vi.  656 

Bone  'u.  A'  drews,  vi.  464. 
Bones  V.  Booth,  iii.  343. 
Bonham's  cafe,  i.  402. 
Bonham -u.  Newcomb,  v.  100. 
Boniihon  v.  Hockmore,  v.  103. 
Bonner  -y.  Hail,   1.  28. 

. .y.  Stukeley,  v.  zai. 

V   Walker,  vi.  8l. 

Bonnv's  cafe.  vi.  26. 

Boone  1;.  Eyre,  1,640.  ii.  93.  v.  338. 

Boot  v.  Cooper,  i.  95. 

Booih  T/.  AthertO",  vii.  423. 

—  —  <i/.  Beard,  ii.  472. 

—  —  <y.  Booth,  Ji.  730    111.656.7.101. 

807.   VI.  io'>. 
. v    Ccok,  vii.  209. 

.  V.  Frankiyn,  vi.  743; 


Booth  V.  Hodgfon,  iv.  631.  vii.  396. 
— —  V.  Holt,  vii    421 

11.  Poiter,  vi    191.  196. 


Boothby  v.  Vernon,  v.  769. 
Boothman    -v.    Surry  (Earl),    1.   366. 

ii.  519. 
Boraflon's    cafe,    iv.    143.    28 1.    303. 

V.79S. 
Borough's  cafe,  vi.  433. 
Borough  'V.  Hale,  vi.  699. 

V   Skinner,  i.  261. 

Borrett  v.  '  oys,  iii.  88. 
Borthvvick  1;.  Ca'-ruthers,  iii.  612. 
Bofanquet  'v.  DaQivvood,  iii.  306.  vii, 

203. 
Bofcawen  -v.  Cooke,  ii.  86.  v.  340. 

<v.  Herle,  ii.  80. 

Bofewell  'V.  Irifh,  ii,  57. 

Bofon   'V.  Sani  ford,  i.  50.  iv.  585,  612, 

Boftock  V.  BUkeney,   vii.  183. 

1).  Saunders,  i.  95. 

Bofvil  V.  Brander,  i.  432.  480, 
Bofivorth  f.  Hearne,  i.  550. 

'V.  Limbrick,  vi.  715. 

^   RidgUy,  V.  436. 

Bott  v.  Brabalon,   vi.  729. 
Botter'll,  ex  parte,  i.  415.  416. 
Bottimley  ij.    Brock,  i.  249.    v.    163. 

vi.  136. 
Bottle  1/.  WooH,  iv.  482. 
Bottomley  v  HarriPn,  vi.  73O. 
Boucher  1;    Friend,  ii.  412. 

'u.  Lawfon,   V.  477- 

V.  Wifeman,  ii  736.  vi.  161. 

Bouchier  v.  Taylor,  i.  4.80.  iii.  55. 
Bovey's  (Sir  Ralph)  cafe,  v.  384. 
Bovey    Of.  Skipwiih,  v.  56.  69. 
'V.   Smnh,    lii.   213.   vii.    153.' 

307-  ...  ^ 

Boughton  V.  Boughton,  ni.  313.  v.  65. 

-v.  Wrig'^t,  vi.  738. 

Boulftom's  cafe,  vi.  576    584. 
Boulfwcrth  <v    P  Ikington,   vi.  667. 
Booker  'V.  Clark,  i.  243. 
Boulcon's  c^ie,  V.  781.   vi 
Boiilton  'V.  Canon,  ii.  73. 
Bourn's  cafe,  li;    4^4. 
Bourn   v.  Ca-^ring.nn,   vii, 
___.  «y    Cr.ur-h.  vi    651. 

■     <y.  Cooling,  ii.  511. 

<v    Dodfon,  i.  434. 

ev    Matt^ire,   vi.  70. 

qj.  Whumore,  ii.  622. 


687. 
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Buuteflower  v.  Coats  i.  456. 
Bowa  er  -v    Elly,   vii.  161.  1^5» 
Buwden  v.  Dellow, 
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Bowd'er  'v    Smith,  iv.  284. 
Bo*dman  n;.  Ree^-e,   i'i.  86. 
Bowen  -v.  EtiWards,  v    6. 
Bi'wer  V,  0«en,  vi.  ii^i.. 
Bowers  v.  Lutlewood,  iii.  74,  75. 
v.  Mann,   ii.  472. 

Bowington  v.  Parry     vi.  aSz. 

Bowles's  (ipwis)  cafe,  ii.  555.  vii.  289. 

Bowies  f    Edwar.-ls,   v.  472. 

.^ —    1/.  Jchnfcn,   ii.  jgj. 

. -^  V.  Langworthy,  i    442. 

.^ 1;    LflffiN,  vi.  180. 

-  -v.  Poolf,  li.  567.  vi.  77. 

. .  v.  Poor,   iii.  i6l.    v,  417. 

Bowm-n  'v.  Mlbaok,  iv.  322. 

1/,  Nicholls,   vi.  362.' 

Bowyer  -v.  Bampton,  iii.  338.  343. 

. ^.  Rivecc,  iii.  465. 

Box  'V    B«*nnetr,  ii.  45^. 

. <v.  D.iV,  i.  675.  V.  172. 

— —  nj.  Rped,  i,  59.   vii.  53, 

Bnyce  v.  Whitaker,  v.  381.  vi.  398. 

Boycot  v    C'tton,  iv.  402. 

Boyle  «y.  Boyle,   v.  673.  vi.  200. 

Boynton  v    Boynton,  ii.  383. 

Boys  nj.  Boys,   vi.  256. 

.^. —  'V.  Ellis,  vi.  729. 

« 'v.  Twift,  vi.  649. 

Boyter  v.  Dodfworih,   v.  109. 
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<u.  Firth,  iv.  649.  651.  659. 

v.  Jones,  i.  18,  285.   iii.  33^. 

'V.  Ledrtone,  v.  142. 

«u.  Newriham,  iv.  622.  649. 

-y.  Scandret,  iv.  652.  655. 

Dacre's  cafe,  ii.419.   iii.  55S. 
Dacy  <&.  Clinch,  vi    228.  246. 
Dafrf    Johnftone,  ii.  125 
D.f^elifb  f.  Weatherby,  iv.  "^tq^* 
Daiourv    (Inhabitants   ofj   v.  Fofton, 

vi.  388. 
Dale  f.  E/re,  v.  141, 
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Dale  V.  Hale,  i.  555. 

— —  V.  Lubbock,  iv.  739. 

—  -    <»«  Phillipfon,  vi.  601. 
Dalley  V.  Smith,  i.  387. 
Dally  1/.  K'ng,  iv.  254. 

Dalmer  'V.  Barnard,  vii.  387.  392. 
palfton  V   Reeve,  vi.  9. 
Dalton's  cafe,  vii.  200. 
Dalton  -v.  Hammond,  i,  736. 
Daly  <i/.  Bellamy,  ii.  45. 
Darner  v.  Barker,  i.  57, 
Danby  (Rarl's)  cafe,  i.  354. 
Danby  v   Hodgfon,  vi.  610. 
Dand  I).  Sexton,  ii.  36. 
Dande  v.  Currer,  vii.  210. 
Dandy  v.  Turner,  iv.  679. 
Daniel  v.  Adams,  i.  107. 

. 1;.  Phillips,  i.  570. 

»  tv.  Upley,  vii.  aSt. 

—  ■  v.  Waddington,  iii.  697.   iv. 

Danneto/.  Colllngden,  vi.  600. 
Danny  n).  Lucy,  i.  247. 
Danfcn  1/.  Hawes,  ii.  250. 
Danvcrs  v.  ClarendDh>  iv.  349. 

■  <i/.  Manning,  iv.  353. 

■  '  nj.  Thiftlewaite,  iii.  339. 
Darby  v.  Cofens,  v.  663. 

_ —    «i;.  Wilkins,  vi.  478. 
Darcett's  cafe,  iv.  169. 
Darcy's  cafe,  v.  604. 
Darcy  a;.  Allen,  v.  578. 
— —  1;.  Aihwich,  vii.  262. 
.          V.  Beardfliam,  iv.  248. 
— T—  V.  Hall,  v.  59.  89,  90. 
— —  m.  Jaclcfon,  v.  846. 
— —  V.  Lee,  ii.  229. 
Darly  or.  Darly,  i.  482.  vii.  362. 
Darrel  v.  Wilfon,  iii.  61.  vi.  23. 
Darrofe  v.  Newbolt,   v.  468. 
Darwent  1;   Walton,  vi.  128. 
Davenanfu.  Hardis,  i.  548. 
. a;.  Rafter,  i.  2. 

V.  Salifbury  (Biiiop),  iv.  73. 

Davenhill  v.  Barritt,  vi.  461. 
Davenifh  'v.  Biines,  vii.  139. 
Davenport's  cafe,  v.  861, 
Davenport  a>.  Oldys,  iv.  29I.  v.  8^x1. 

. n).  Tyrrell,  i.  530. 

Daversi;.  Dewes,  iii.  75.   iv.  341. 
D^ivie  a;.  Beardfham,  i.  113. 
Davies's  cafe,   vi.  210.  220,221. 
Davies    v.  Auften,  iv.  433. 
-  fv    Bridges,  iv.  1:9. 

. «y.  Clerk,  v.  377. 

.  •v.  Daverell,  \i.6y\» 


Davies  v.  Davis,  iv.  428. 

v.  Doe,  i.  285. 

v.  Gardner,  iii.  87.  iv.  28^^ 


vi.  256 

V.  James,  ii.  41;. 

— v    Jordan,  i.  74. 

v.  Kemp,  iv.  335. 

•y   Leikie,  i.   330. 

V.  Levinz,  iii.  110. 

o).  Mannington,  iii.  606, 

'V.  Mazzingbi,  i.  327. 

'V.  Miller,  vi.  248. 

a».  Pepys,  iii.  465. 

'V.  Percie,  iv.33g. 

'y.  Pierce,  i.  531.  ii.  505.663* 

'u.  Powell,  ii.  343. 

— — —  I*.  Price,  vi.  699. 
— — —  v   Riyner,  iv.  446. 

-u.  Speed,  V.  795.  vii.  129. 

v.  Symonds,  i.  11 1. 

Davila  v    Almanza,  i.  236. 

V-  Herring,  ii.  45. 

1/    Peacock,  iii.  654. 

Davis -y  Gildirt,  iv.  661. 
Davifon  <'j.  Barnard  Pitt,  vii    197, 
Daufley  v-  Weilbrowne,  ii.  586. 
Ddw  «y.  Pitr,  iv.  320. 

Dawes  1;.  Ferrers,  iv.331.  v.  746. 
Dawkes -y.  Cavenagh,  vi.  578.  689. 

&  U.x  -y.  Delorane,  iv.  695.  69S, 


Dawkins  v.  Burridge,  iv.  239. 

V.  Read,  i.  3-57. 

Daws  1.;.  Boughton,  vi.  209. 
Dawfon  -y.  Killett,  i.  250.  iv.  410. 
■   'V.  Lee,  V.  236. 

ij.  London  SherifFa,  v.  2»j, 

V.  Parrou,   vii.  181. 


—   -y.  Wilkinfon,  i.  605. 


Dawtrice  v.  Dee,  vi.  568. 
Day  <v.  Aurtin,   vii.  257. 

v.  Bifbitch,  vii.  257, 

'y.  Buller,   vi.  216. 

V.  Edwards,  vi.  557, 

-y.  Guildford,  i.  308. 

1).  Muflcer,  vi.  596,  597, 

rj.  Peckwell,  v.  104. 

'V.  Pitt?,  V.  652. 

'V.  Sampfon,  vi.651. 

V.  Savage,  vi.  640. 

V.  Searle,  iv.  62 1. 

Dayrell  v.  Champnefs,    iii.  650*  vii, 
287. 

V.  Thynn,  ii.  469. 


Dayrolles  v.  Howard,  i.  624. 
Dean's  cafe,  iii.  511. 
Dean  -y.  Crane,  iv.  483, 


Dean 
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Dean  v.  Dsflfori,  iii.  67. 

<v.  Delever,  ii   752. 

— —  v.  Guife,  iv  758 
— —  f .  Tidmatfh,  in.  200. 
Dearne  v,  Grimp,   ii.  46. 
De  Balf  V.  Mdiknzip,  i.  330. 
Debeze  "y.  M.-nn,  ii.  653.  iv.  381. 
Debr?y  <v    Adair,  i.  258. 
Decius'.v  (Lord)  cafe.  iii.  578. 
Decks  v    Strutt,   iv.  446. 
Decofta  «i;   Cartaret,  v  448. 

v.  De  Pas,  i.  581. 

Peering  1/  Moor,  v\.  401.  607. 

-    V     lorrington,  iii    58. 

Dearly  1/.  Mazarine,  vi.  662. 
"D^fZ^,  ex  parte,  vi.  695. 

Deg  1;.  Deg,   vii.  142,  I43. 
De  Garron  1;.  Galbraith<:,  iv.  648. 
De  Gols  1;.  Ward,  i.  402,  403. 
De  Grny  <!/.  Qlag 'et;,  iv.  669. 
■  ■  "u.  Richardfon,  ii    2^4. 

D"  Greve  V  Hedges  ii.182. 
De  Guilder  'v.  Depeirter,  iv    679. 
D'Eguine  '•j    Bewicke,  iv.  669. 
Dckers  1/.  Harriat,  iv.  70^. 
Delacour  <».  Reaa,  i.  330.   vii.  4OO. 
DelEtnar  nj.  Barnard,  vii.  75, 
Delamotte's  cafe,   v.  6l2. 
Delancy  ^.  Dymock,  i.  81. 

1/.  Wallis,  iii.  655. 

Delaney  <v.  Stoddart,  iv.  663.  675. 
Deiaporte  f.  Cook,  vi    224. 
De  la  Preave  v.  Biron  (Due  de),  i.  58 
Delattre -v.  Mango,  v.  471. 
Delmacla  v.  Mo'teux,  iv.  658. 
Deloraioei;   Smith,  iv.  474.  vii.  65. 
Demandray  <i;    Metcalf,  i.  370.    v.  81 . 
De  Moranda  i».  Uunkin,  ii.  5  19.  vi.  157. 
Denbawd's  cafe,  vii.  220. 
Denn  1/    Abingdon,  ii.  712. 
■■   I      'V.  Barnard,  ii   660. 
<  v.  Dolmer,  vii.  391. 

v.  Fulford,  ii.  414. 

— —  'V.  Gdflcin,  iii.  679. 
— —  V  G  liotr,  ii.  550. 
-~—  "v.  tloblcn,  ii.  55 1. 

1/.  Miller,   iv.  252,  253. 

— —  V.  Shencon,  iv.  261. 
»'         'V.  Slater,  iv.  291. 

'V    Spray,  ii.  632. 

'  ■'       'V.  Sybourn,  vii.  444. 
Dennis  v    Dennis,  vi.  647. 

• 1;.  Drakr,  vi.  1C5. 

^"v  ■     v   Fletcher,  vii.  53. 

• <v.  Payne,  v.  423. 

Denny  <;;.  Eakinftall.  iv.  116. 


Denny  '^,  Parnell,  ii,  443. 
— —   V  Trapnell,  vi.  i^j. 
Df^nr  1/.  Hertford  Huncred,  vi.  668. 

v.  Liogwood,  ii.  503. 

i>.  Oliver,  V   335, 

'V.  Parfo,  vii    46. 

I/.  Salvin,  vi.  725. 

DentOM  f    Sfwar-,  i.   108. 
Depaiba  f.  Ludlow,   iv.  658. 
Deply  1;   SpraT,   iv    759. 
Derby's  cafe,  ii    239    v   5156. 

Derby  (Earl  of)f    Athol  (Duke of),i.3. 
Dfrifiey  -v    Cuftance,  iii.  465. 
Derrier  1'.  Arnau'd,  v.  418. 
De  Ruilano's  (Countefs)  cafe,  v.  279. 
Derwen'water'f  (Lord)  cafe,   v.  275. 
Defbordes  f  Hori'ey,  i.  333.  vi.  415. 
Df/brough  T    Lrombie,  vi.  131. 
Deihick  "v.  Bradburn,  ii.  226    vi.  4159 
Dethvvicke  <v.  Caravan,  iii.  59. 
Devenifht'.  Baines,  i,  n  8    iii.  302. 
D-vereu  .  <v    Bar!   w,   ii.  285. 
Devefe  v    Pnrtet,  iv.  368. 
Devine  e:^ parte,  i.418. 
DevifTie  f   Mello,  iv.  346. 
Devon  -v.  Watts,  i.  39b. 
Deux  -p.  JefFeries,  v.  bi^. 
Df war  "v.  Sp^n,   vii.  190. 
Dewberrv  v  Chapman,  i.  26*. 
Dias  c.  Freeman,  vi.  60, 
Dibben  1?    Cook,  ii.  45, 
Dick,  ex  parte,  v.  618. 
■  "v.  Allen,  iv.646. 

-v.  Milligan,  i.  24!. 

D^ckenfon  1/.  Fifher,  vii.  53. 

«y.  Hoicroft,  i.  263.  17.530, 

—   «f,  Watfon,  i.  243. 

Dicker 'V.  Mollard,  vii,  31. 
Dickon  v.  Clifton,  i.  51. 
Dicklon — See  Di.\on. 
Digby  a'.  Cornwallis,  vii.  185. 
•— — — f.Largwoah,  vii.  186. 
I'.Legard,  vii.  142.  144. 

<i;.  Wray,  iii.  51. 

D-gge*s  cafe,  jii.  209.  vii.  11;. 
Di^jhton  r.  Grsnvill'',  ii.  479. 

■■     .     ■■    V   Greenville,    iii.    208.  21 1. 
iv.  eoi. 

V.  St-atford(Mayorof),iv.5oo. 


Dike  V    Brown,  v.  663.  vi.  763,  764, 
Dillon    -v.  Fraioe,  vn  94.  i2j. 

—  t;.   Harper,  v.  6? I. 

v.  Leman,  vii.  464. 

Dilly  v.  Doig,  v.  601. 
Dim  mock'.';  cafe,  iv.  115. 
Dimmock  v.  Atkinfon,  i.  507.^ 
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Dimmock  "i^.Chanaler,  ii.  182.  iv.6i  i. 
Dingwall  <v.  Dunfter,  iv.  720. 
Difmo  •■y.  Shirley,  ii.  472. 
Dif^plain  1;  Spratt,  vi.  660. 
Pive -z;.  Manningham,  vi.  181. 
Dix  1;    Books,   vi.  626. 
Dixi-'s  (Waifton)  cafe,  v.  835^ 
Dixon's  cafe,  v.  604. 
Dixon 'y.  Adams,  ii   725. 

. 'V.   Allen,  vii.  ^j-j, 

» •  f.   Bird,   vii.  391. 

— —  V.  Cooper,  ii.  586. 

• f.   Evans,  vi.  157.  vH.  408. 

» .         «f.   Harrifon,  vii.  84. 
— ' —  v.  Heflop,  vi.  122. 
— —  «z;.   Lawfon,  iii.221. 
• — —  1'.  Pawlett,  lii.  339. 
'  v.  Plant,  i.  301'. 

^- —  'V.  Saville,  ii.  361. 
— —  f.  Terry,  v.  713. 
— r—  ■v.  Willoughf,  vi.  449. 
D'X)  's  cafe,  vii.  206. 
Dixv  a;.  Brown,  V.  648. 
Dobitofh  ni.  Curween,  vi.  734. 
Dohs  «i;.  Edmonds,  vi.  598. 
DcbfoD,  ex  parte,  i.  418. 

'V.  Crew,  i.646. 

■• «u.  Dobfon.ii.  39?.  394.  V.477. 

»■     I        -y.  Douglafs,  v.  -97.  vi.621. 
■  1).  Stevenf,  ili.  746. 

Docminique^.  Davenant,  v.  459. 
Dockwrac'u.  Dickenfon,  vi.  683. 
Dodd  'u.  Coke,  vii.  29. 
— —  'u.  D'ckenfon,  iv.  370. 

> 'v.  Dodd,   i.  113.   vii.  169. 

«■  '  '  n)  Ellington,  v  421. 
— —  a;.  Engleton,  vi.  740. 
— —  n).  Joddrell,  ii.  53. 

"J    Robinfon,   \\.z\^, 

Dodfon  11.  Olivr,  vi.  'jiifO, 
Dodfworihf.  Anderfon,  vi.  379. 

-  •     '  •-    f.  Bowcn,  vii.  399. 

Doe    n).  AHlon,  ii.  57,58.  4:4.  iii.6zo. 
— —  nj.   Andrews,  li.  580. 

<v.  Applin,  iv.  268. 

— • —  «y.   Barber,  iv.  90. 

• rj.  Baylis,  vii.  443. 

, 1;    Bracebndge,  ii.  477,  vl.  423. 

«-"*  nj.  Butcher,  iv.  126. 
— —  1/    Carleton,  iv.  293. 

• v.   Chapman,  jv.  253.  255, 

" — —  c.  Clare,  iv.  136. 
-—  i;  Clark,  iv.  246. 
— —  u    Copeland,  ii.  41  lo 

—  'V.  D^vie?,  vii.  421. 

— '^  nj.  Davy,  viit  324, 


Doe  f.  Dawfon^  i.  343, 

v.  Denton,  ii.  421., 

nj    Dorvell,  v.  820. 

-  —  'v.   Freeman,  v.  751, 

'V.   Fvldes,  iv.  252.291. 

'V.  Hellier,  i.  74c. 

"u.   H  I'Tiet,  iv.  292. 

-y.  Jine.«,  i.  126.  iii.  207. 

f.   K^rfey,  vii.  335. 

V.  Kett,  iv.  335. 

'V,    Laming,  iv.  264. 

11.   Law,  ii.  440. 

n).   Marcin,  iv.  324.   v.  74.  vii, 

v.  Morgan,  iv.  292,    vii.  4Jg, 

442. 

1/.   Mulgrave,  iv.  280. 

1;.   Odiarne,  ii.  32S. 

'u    Pfgge,  vii.  122. 

'J.  piikington,  ii.  41^. 

f.  Porter,  iii.  92. 

'v.  Pott,   vii.  122. 

'y.  Reafon,  iv.  263. 

<v-  Richards,  iv.  252. 

— ^  'v.  Rivers,  vii.  448. 

1/.  Roach,  ii.  396. 

"v.  Robinlon,  i.  2. 

n).  Roe,  i.  2.   vii.  443. 

f.  Rcutledge,  i.  485.  iii.  32Q. 

1;.  Skegg5,  iv.  220. 

nj.  Sfiowden,   ii.  234. 

V.  Staple,  ii.  430.  iv.  245.  vii. 

122. 

1/.  Sybourn,  vii.  122.  456. 

v,  Waifiwiight,   v.  820. 

'V.    Walton,   iv.  j6. 

1;.   Whitehead,  iii,  210. 

f.   Williams,  ii.  585.   iii.  393. 

D' lin  nj.  Colttr.an,  v.  33, 

Doly  .-u,  Davis,   vi.  714. 

Don    Diego    Servienti    de    Acuaa    v. 

B.ngley,  i,  141, 
D-  ni's  cafe,  v.  323. 
Doniflhorpe  v.  Porter,  ly.  2qj8,^ 
Dome  1/,  Merrifield,   iv.  309. 
iDorcheller -z;.  Proby,  vi.  loo. 

n}.  Webo,  iii.    89.   468.    v., 

381.  6;i6. 
Dorilon  -v.    Veftbrooke,  i.  107. 
Dormer's  cafe,  iii.  227. 
Dormer  'v.  i^ortefcue,    i.    33,   34.    ii. 
581. 

v.  Pa  khurft,  vi.  674. 

1;.  Thu.'land,  vii.  310.  3l6, 

Dorne>  "j.  Cusforo,  v.  335, 
Donei's  €aie,  vi.  foj,        ' 

Dorrcl 
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Dorrcl  -v.  Molefworth,  iv.  391. 

D'>'''-! -gton  V.  Edwin,   i.  332.  vi,  418. 

Doriton  -y    Orford,  iii.  83. 

Doiter  1;.  Ford,   vi.  245. 

Dottin's  c-ife,  i.  306. 

Dovr  <y    Smithy  vi.  681. 

—.—  1'.  Williot,  V.  863. 

Dover's  (Lord)  cafe,  v.  282. 

Dover  V.  Hodgfon,  ii.  50. 

Dovilli'res,^;if/>^r/^,   {415. 

Dovor  1;.  Robinfon,  ii.  41. 

Doughty  <v    Lafcelles,    i.  27.    v.  353, 

354.   vii.  385. 
Douglafs    -v.    Clav,  iii.  649. 
•  f.   Ha!I,  i    244.   vi.^qS. 

■  ■  f.   Kendal,   i.  623. 

'  —   v.   Patriik,   vi.  461. 

V.  Ray,  vi.  648. 

Doulfon  'z/.  Mdtbew«,  i,  jS. 
Doofe  a;.  Ear',  ii.  77.   iv.  282. 
— —   'V.  jtfFtrifs,   V.  422. 
Dowdale's  cafe,   vii.  20.  38,  39. 
Dowling'5  cafe,  iii.  221. 
Dowman's  cafe,  vii.  91. 
Downes  'V.  Hopkins,  iii.  ijg. 

v.  Parkhurft,   i.  186. 

Do^vnham  v.  Button,  vii.  205, 
Downing  'v.  Seymour,  i.  478. 
Dowfe— See  Douce. 

Dowfet  <v.  Sweet,  ii.  657. 
Dowfland  'v.  Thompfon,  vi.  I37, 
Dowre's  cafe,  ii.  531.  iii.  274. 
Doyiey  <u  Tolfc:rry,  iv.  429. 
Doyly  V    Perfu'.l,  i.  479. 
Draddy  a;.  Deacon,  iv.  623. 
Drage  -y.  Brand,  ii.  8.|. 
Dr^ke,  ex  patie,   i.  463. 

■  f.  Beare,  ii.  107.   v.  359. 
— —   1;.  Cooper,   V.  330. 

1/.  E'-eter(Mayor  of),  i.  413.438. 

1;.  Munday,  iii   62.  vi.  19. 

-v.  Pruet,  ii.  362. 

V.  Robinfon,  i.  725. 

— —  v.  Sykes,   vii.  514. 

Draper  v.  Borlace,  iii.  301.  v.  47. 

'V.  Biightwell,  ii.  479. 

-  V.  Crowther,   vit.  ^7. 

— 1'.  Gl^flbp,   ii    292. 

«— 1/.  Hill,  vi.  246. 

-  .    —  e/  aV  V   Jennings,  v.  102. 
Drapers'  Company  '^o.  Davis,  i.  303. 
— f .  Yardley,  iii.2i3. 

V.68. 
Draycote  v.  Curzon,  i.  4. 
Drew  V.  Merry,  iv.  250. 
Dring  -u.  Refpaf?,  iv.  576.  v.  363.  398. 


Dririkwatero'.  London  Aflurance Com- 
pany, iv.  675. 

— ;: "J.   Falconer,  iv.  4^5. 

v.  Goodwin,  iv.  601, 

Driver  f.  Edgar,    n.  241.  iv.  262, 

Drury'stafe,   '.313.   li.  52.   V.  259. 

Drury  'v.  Drury,  iii    598. 

v.  Kent,  iv.  87. 

1/.  Man,   i.  431,  73J. 

'V.  S.mith,   iv.  338. 

Drybutter  <v.  Bartholomew,  i.  498, 

Dryer  v.  Mills,   vi.  627. 

Duber  ev  'v.  Gunning,  vi    667. 

Dublin  (Archbifhcpji/. Dublin  (Dean), 
ii.  55. 

( Dear,  &c.  oQ  csfp,  iv,  506. 

v   D'.j^gatt,  iv.  522  5 ',3. 

Duck  <y    .-\6<J  ngron,  iii.  gco 

— ■        •;;.  Vin  enr,  j..  90.   v.  4O5.  4I2, 
Da.  ker  "v.  Wi  od,   vi.  668. 
Du   fifid  V  "Warden,  1.  23.   v.  440. 
Dudlyi;.  Byron,   vi.  120 

'v.  Mailery,  i.  213. 

'V    Ward,  iii    64.   vii.  258. 
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Hambury  f.Iieland,  v.  415. 

1/.  Lord,  ii.  256. 

Hampton  'v.  Spenfer,  vi>,  139. 

V.  Wild,  vi.  715. 

Hanbury    v.  Cockrell,  v.  784. 

'U.  Hanbury,  i v.  381 . 

Hancock    'y.  Entwifle,  i.  443. 

-v.  Field,  ii.  85.  v.  707. 

f.  Hayward,  i.  53.441, 

-" 'V.  Price,  ii.  421. 

Hand  x^.  Dinely,  vi.  467. 
Hands    v.  Hands,  iv.  350. 

'v.  James,  vii.  315. 

Haneington  -v.  Da  Chatei,  v.  197. 
Hanger  1;.  Eyie.s  i,  iii. 

Han  key,  ex  parte,  i.  451. 

V.  Garrat,  i.  461,  462, 

•  'V.  Hammond,  i.  387. 

'V.  Jones,  i.  391. 

— — —  ij.  Smith,  vi.  657. 

t;.  Trotman,  vi,664. 

'V.  Twogood,  i.  387. 

Hankin  -v.  Middleditch,  li.  60.?. 
Hanmer  -v.  Eyton,  iv.  198. 
Hannam  f.  Roll,  v.  167. 
Hanning  'v.  Ferrers,  iii.  299. 
Hanniiigton  v.  Du  Chal'.el,  iii.  307, 

1/.  Rider,  i.  653. 

Hanno:  'v.  Ferrettes,  vi.  428. 
Hanfon  -v.  Derby,  v.  18.  vii.  294. 

-v.  Leverfedge,  i.  220, 

Harbin  1^.  Barton,  iv.  131. 

-I/.  Green,  ii.  268. 

Harbord  'v,  Perigal,  i.  27. 
Harcourt  'v.  Fox,  v.  200. 

— . c-j,  Poole,  iv.  14S. 

-i •  'J/.  Wrenham,  iii.  59. 

Hard's  cafe,  vi.  475. 
Hardcaltle  'v.  Chettie,  iii.  649. 

•■u.  Howard,  i.  41. 

Hardiman  "^o.  Whitaker,  iv.  468. 
Harding's  cafe,  vi.  516.  541. 
Harding    i;.    Avery,  vi.425. 

■             —  <c).  Cov,  i.  170. 
—  f.  Glyn,  iv.  339. 

'V.  Wilkin,  vi.  483, 

Hardifty  'v.  Barney,  vi.  108. 
Hardwick  'v.  Chandler,  vi.  217. 

v.  Mynd,  vii.  412. 

Hardwood  "v.  Goodright,  ii.  505, 

— V.  Wallis,  ii.  654. 

Hare  1;.  Bickley,  vi.  566. 
'V.  Celey,  vi.  568.  607. 
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Hare  -v.  Ciceley,  Jv.  134. 
— —  v    Groves,  vii    424. 
«fc—  V.   Mir.r,  vi    120. 
i— —  <u.   Savil,  ii.91.   V.  362.402. 
Harebottle  'v.  Pldcock,  ii.  422. 
Hargrave's  cafe,   ii.  527.  iii.  30. 
Hargrave  1.'.  Ward,  vi.  615. 
Harknefs  v.  Bailey,  vii,  367. 
Harland  «y.  Tiigg,  iv.  339.  vii.  I40. 
Harman's  cafe,  v.  40'^. 
Harman  v.  Delaney,  iv.  45;. 
•- :-»  11.  Fiftvjr,  i.436. 

V   Spotiifwood,  i.  395. 

Harper  -v.  Bird,  v.  699. 

-i -v.  Leech,   i.  302. 

f.  Till,  i.  502. 

Karpin's  cafe,  ii.  422. 
Harpufy.  Brook,  ii.  637.  660. 
Harrend  v.  Palmer,  i.  53.  iii.  92. 
Harrington  -u.  Garroway,  i.  311. 

~...  «z;.  Halkeld,   iv.  663. 

•. •  c.  Wif?,  vi.  12. 

Harrii's  cafe,  iii.  296.  vi.  250. 
Harris    v.   Adams,  vi.  228. 
.  ■  If.  Afhiey,  vi.  154. 

■  ■  ly.   Barnes,  iv.  294.  vii.  130. 

■  v.  Biitterley,  v.  144. 

«u.   Cotton,  vi.  745. 

-  v.  Daabenv,  vii.  390. 
— 1/.  DJlAortby,  iv.  54. 

' <&,  Dixon,  vi.  207.  235. 

'  1/.  Evans,  jv.  180. 

■  .  ■  ■■■     V.  Harris,  v,  lio. 

1/-  Horwell,  i.  118. 

.  -v.   Ingledew,  iv.  285.  vii.  380. 

—  v.  Jones,  ii.  48.   v.  477. 

.  v.   Lincoln  (B\fhopof ),  ii.653. 

.,  v.  Painter,  1.217. 

■  'V.  Pett,  v.  413. 
-■  a;.  Reyney,  i.  65 

«-.  tv.  Sha.ve,  iii.  117. 

-.1  V.  Stapleton,  vii.  391- 

•v.  Woolford,  iv.  4^3.  vii.  499. 


Harrifon's  cafe,  iii.  285'.  v.  612. 
Harrifon    v.  Barney,  iii.  706. 

. -i  'V.  Beccjes,  iii.  88. 

> — ■■        ■■   -v.  Belfey,  v.  690.  770. 

,»_ V.  Bickle,  iv.  4^4. 

..-  <v.  Bovvden,  ii.  724. 

— •  V.  B'.:ckle,  1.481. 

.., _.. .    v,  Burwell,  iv.  529. 

,. .  -v.  Cage,  i.  270.  iv.  531, 

1;.  Evans,  ii.  484.  vi.  142. 


«^  1/.  Porch,  V.  79. 

—  <v.  Goodman,  i.  5481 

"«  "V.  Grundy,  i,  241. 


Harrifon    -v.  Hi^rrifon,  vii.  183, 

v.  Hogg,  iii.  651. 

v.   Huxl.?y,  v.  704. 

<t;.   Jackfcn,  vii.  !;oi. 

v.  Ndyior,  iv.  403. 


fu,    Tiiornborough,    vi.  223. 

Harrow's  cafe,  vi.  715. 
Harlon  v.  Leverl'ay,  i.  234. 
Hart's  cafe,  ii.  498.  vi.  92. 
Hart   'V.  Haldridge,   vi.  562. 
v.  Bainard,  iii.  743. 

'V.   Bafltt,  V.334. 

"o-.   Buckininfter,   v.  431. 

'V.   Half,  vi.  714. 

'V.   King,  iv.  739, 

'u.   Lovelacr,  vii.  391,  392. 

-y.    iVli-Mleburll,  i.   113. 

'y.   Wliiclock,  vi.  651. 

Hartford  v.  [ones,  vi.  707. 
Hartlano  'P.  Yates,  v.  246. 
Hartcp's  c^te,  iv.  335. 

HartC'p  -v.  Hoare,  i.  368.  iii.  I  1 5.  vi,  692, 

i>.  Whitmore,iv.  366.  vii.  367, 

H-irtpo'e  11.  Wallh,  v.  92. 
Hartpool  v/.  Kent,  v.  769. 
Harcwei!  1;.  Chitters,  iii.  59. 
Harvey's,  cafe,  vi.  414. 

Harvey  'v.   A{h\ey,  in.  60^. 

-v.   Alion,  iv.  413, 

'v.  Dcltouverie,  ii.  256. 

zi.  Harvey,    i.  482.    ii.    391. 

654.  iii.  64.  410,  iv.  441. 

-v.  Reyiieli,  ii.  529. 

<y.    Syliard,   vi.  694. 

c.   Thomas,  iv.  jc. 

1/.  Tiiorn,  iv.  47J. 

'v.  Young,  i.  So. 


Hnrwell  ru.   Harwell,  iii.  65. 
j  Harwood  v.  Harrifcn,   vii.  180. 
i  Ha(e's  cafe,  ii.  359. 
t  Hafclinton  v.  Gill,  J.  436. 
;  Haflegrave  1/.  Thcmpfon,   vi.700. 
:  Haflewood  f.  Popp,  i.  725.  iii.  85,  86. 
j  Haflop  'V.  Cnaplaio,  ii.  53. 
I  Hafpart  v.  Vv'^ills,  i.  261 .  ii.  219. 
j  Hafiel  x^.  Cooper,  vi.  210.  256. 
•v.  Simpfon,  i.  395. 


HafTer  1^.  Walli.s  i.  261 
H.TlHngs's  (Lacy)  cafe,  vii.  120. 
Haftings   1;.  Douglafs,  iii.  66. 

V.  Gregory,  i.  170. 

Hatch  1;.  BlifTet,  v.  617.  623. 
Hatcherly  Prebend's  cafe,  v.  188; 
Hatfield  v.  Linguard,  vii.  400. 
Hatter  'u.  Aih,  iv.  57. 
Hation  V,  JddHon,  iii.  71. 

Hatton 
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Ilatton  'V.  Mafcall,  iii.  619, 

<v.  Nicholls,   iv,  285. 

Haughton  <v.  Harrifon,   iv.  344. 
Havelock  i/.  Kanail,,  iv.  6/J5. 
Havergill  nj.  Hare,  i.  183. 
Havert  1;.  Gibbons,  ii.4g2. 
Havithlorne  nj.  Harvey,  li.  594. 
Kaward  1/.  Wood,  v.  199. 
Haw — See  Hawfs. 
Hawe's  cafe,  vi.  370. 
Hawe  "z/.  Cuton,  vj.  107. 
— —   --v     HaVVCS,   iii.  684.. 
-v.  Loader,  iii.  313. 

'V.   Planner,  ii.  669, 

<v.  Randall,  vi.  698. 

-  v.   Saunders,   ii.  48. 

1;.   Wcbfler,  iii.  23. 

V.  Wyatr,   iii.  306. 

Hawes — See  Hawe. 
Ha*ker  nj.  Birbeck,  vi.  556. 

o).  Butkland,  iv.  252. 

Piawkes  1}.  Brayfield,   vi.  758, 

nj.  Brcthervvorth,  iv.  52. 

-■  "v,  Saunders,  i.  270.  394- 

Hawkefworth  <v.  Hillarys,  iv.  566. 
Hawkins's  cafe,  iv.  259.  vi.  257. 
Hawkins    1/.  Bailey,  iii.  330. 

-  ■•  ■     ■  —  V,  Cardy,  iv.  707. 
'V.  Coclough,    :.    216.   218. 

224.  226. 
'  —  'v.  Crook,  vi.  13Q. 

. 1/.   Holmes,  i.  119. 

. _,. —  <!/.  Leigh,  i.  725. 

. 1;,  Lewis,   iii.  59. 

■         "v.   Obeen,  iii.  605. 

— — 'u.   Penfold,  i.  439. 

'  —  v.  Plomer,  ii.  525. 

■  'v.  Rous,  i.  6o^. 

■ — ' —  V.  Taylor  and  Leigh,  V.  61. 

' 'v.   Turner,  vi.  193,  194, 

'V.  Waller,  vi.  625. 

H^wkinfon  'y.  Sandilans,   v.  164. 
Hawklha.v  qj.  Rawlings,  i.  46. 
Hawley  v.  Simpfon,  1.  670. 
Hawie — See  Hawes. 
Hawtry  <v.  Anger,  iii.  632.  v.  221. 
Hay  "v.  Coventry  (Earl),  iv.  2t)S. 

n)  Kitcbin,  i.  246. 

Hayden,  exparte^  i.  400. 
Haydock    v.  Lynch,  iv.  696. 

'V.  Warocford,  i.  52. 

Haydon's  (Sir  John)  cale,  i.  146. 
Haydon  f.  Norton,  ii.  48. 
Hayes -u    Dowle»  vi.  718. 
— —  v.   Foordc,  vii.  130. 
*'-'!■-  «y.  Hajres,  i.  204. 


Hayes  'v.  Long,  vii.  57. 

1?.  Warren,  i.  112. 

'V.  Wright,  i.  225. 


Hayley's  ca^e,   vii.  57. 

HayJey  1/.  FiiZ?erald,  i.  347.   v.  382. 

—    -i;.  Riley,   vii.  649, 

Hayling  -v.  MuilhaJI,  iv.  702. 
Hayman  f.  Gerrard,   v.^n, 
Hayn  a/.  Bigg,  vi.  58. 
Haynes  1;    Hare,  i.  i83.  ii.6c9. 

'V.  Haynes,  v.  31.  vii.  320, 

1/.   Mico,  iv.  370. 

^.  Pointer,  vi,  257. 


Haynfworih  — See  Hainfworth. 
Hays — See  Hayes. 
Hayter'u    Rod,   vii.  122. 
Hayward's  cafe,  i.  469.    iii.  387. 
H  ay  ward  1/.  Newton,  vi.665. 

«y.  Williams,  ii.  4.60.  i;oo. 

Haywood  •zi.  Davies,    v.  381.  vi.  619. 
627. 

'V.  Naylor,  vi.  228. 

Head  -u.  Chaloner,  iv.  15, 

'v.  Egerton,   v,  51. 

1/.  Head,  i.  494. 

Healing-v.  London,  ii.  8. 

Hearle  qui  tarn  'v.  Boulter,   vi.  379. 
Hearle  t;.  Greenbank,  ii.  224.  iii. 603. 
Hearne  v-  Barbor,  ii.  254. 
V.  James,  vi.  363. 


Hearns  -v.  Bance,   v.  {^5. 
Hearh     v-   Deontley,   vii.  21I. 

V.  Hanley,  iv.  473. 

V.  Pageat,  i.  155. 

1;.   Parry,  iv.  425.   438. 

cj;.   Percival,  iv.  609. 

v.  Wilmot,  iii.  221. 

He-uhcock  1/.  Hanbury,  iii.  20I. 
Heathcote  v.  Cro'kfhanks,  1.431  112. 

V-  Goflin,  i.  326. 

• V.  Paignon,  i.  109.  iii.  306. 

Heathe  v-  Heathe,  iii.  68c.  iv.  297.  34I. 
Heatherly  v.  Weftan,  ii.  428. 
Heaton's  cafe,   v.  611. 
Heblethwaite   v.    Cartwright,    ii.  546, 

v.  819* 
■  V.  Palmer,  v.  334. 

•y.   Roe,   ii.  413 


Hedgeborough  nj.  Rofenden,    vii.  190, 
Hedger -y.  Row,   ii.  304.  iv.  316. 
Hedgcr  V.  Hedges,  iv.  338. 

v.  bandon,  v. 381. 

Hedley  v.  Brov'n,  i.  21. 
H'^d'vorth  'V.  Primate,  v.  84. 
Heigham  v-  Belt,  v.  580. 
Helbut  V.  Held,  ii,  490. 
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Hele  f.  Fretendcn,  vi.  731. 

«y.  Green,  iv.  154,. 

Helier  1'.  Benhuril,  iii.  516. 

HcUier  1/.  Halltt,  vi.  467.  470,  471. 

.    .  «y.  Tarranf,  i.  725. 

ilclvis  1;.  Lamb,  vi.  613.6^2. 

Helyar's  cafe,  i.  607. 

Helyari;.  Cs^fbord,  ii.  285. 

Hemmings  i;.  T'lunklev,  iv.  423. 

. 'V.  Robinfon,  iv.  739. 

Hems'i;.  Strcud,  vii.  28. 

Hen  1/.  Hanfon,  v.  70S. 

Henbeck'sCaTe,  vii.  200.  2c6. 

Hen.Itr  c.  Rofe,  ii.  2154. 

Henderfont;.  W'lliamron,  i.  234.  v.  477. 

■. V.  Withy,  vi.  124. 

Hendey's  cafe,  vi.  229. 

Henepgcw.  Hunlocke,  iv.  349. 

Henkle  v.  Royal  E  .change  AfTurance 
Company,  ii   653.  iv.  629. 

Henley  "J.  Adon,  i.  109. 

-v.  Broad,  vi.  598. 

. f.   RrfTe,  vi  412. 

'V.  Waifh,  V.  418. 

Hennings 'u.  Brabafon,  iv.  197. 

.    ■        — <y.  Pinchardin,  iii.  149. 

Henriques  'v.  Dutch   Eaft  India  Com- 
pany, i.  296.   vi.  125. 

Kenfchen  v.  Garves,  vj.  578. 

Henfey's  cafe,  vi.  517.  547. 

Herftiaw  fv.  Pleafance,  vi.  578. 

H-nfloe's  cafe,  iii.  34. 

Henflow's  cafe,  ii.  171. 

Henltead's  cafe,  i.  483. 

Hfnton  f.  RofFee,   vii.  209. 

Henv  'V.  Purcel,  iv.  279. 

H^pzel)  'V.  Lodge,  iii.  247. 

Herbert's   ca'e,    ii.  685.    iii.  410.  459. 
V.  63.  vii.  243. 

He;bert  1/-  Binion,  ii.  388.  iii.  623.  625. 

■  'V.  Flower,  vii.  53. 

~ -y.   Fcrbilc,    iv.  245. 

'V.  Herbert,  iv.  244. 

'V.  Monday,  iv.  102. 

v.  Shaw,  vi.  659.  673, 

'-J.  Torbale,  iii   577. 

■ i<.  Tuclcnal,  ii.  634. 

V.  Water?,  ii.  278, 

V.  Wilkinlon,  ii.  55. 


Hereford's  (Billiop)  cafe,  iv.  6g. 

Bridgewater 


(Duke},  ii.  635. 


Hereford's  (ErHrl)  cafe,  ii.  112 
Hernaman  1:  Bawden,  iv.  6: 8. 
Heme  y,  Herne,  iv.  363. 


,  Scorey, iv.  77. 


Heme  'v.  James,  i.  124. 

v.  Meercs,  i.  109. 

Heron  v.  Heron,  vii.  143. 
Herries  'u.  Jam  elon,   vii.  386.. 
Herring  1/.  Blatklow,  vi.  619. 

^j.  Brown,   tii.  210. 

Herfon's  cafe,  i.  686. 

Hertford  (Ejrl)   -v.  Lesch,  vi.  74s. 

Hervey — See  Hai-vey. 

Heflceth  nj.  Braddock,  i.  548.  551.  iii. 

748. 
1'.   Grey,  vi.  195. 

1;.   Lee,  iii.  244. 

HeflerT;.  Hall,  ii.  56. 
Hethenngton  <!-•.  Lcwth,  v,  616. 

i*.  Reynolds,!. 16. iii. 445;." 

Hevey,  ex  parte,  i.  419. 

Wt\y'\\^.,  ex  parte,   i.413. 
1/    Biboins,  i.  21. 

'V.  Ireland,  ii.  546. 

nj.   Powell,  iii.  447. 

Heydon's  cafe,  i.  709.  711.  ii  272.  iii. 

781.  iv.  73.  vi.  114.  vi.  383.  389. 

390- 
Heydon  ■y.  Gould,  iv.  53  r. 

'u.  Heydon,   ii.  716.    iv.  60?, 

vi.  178. 

Hey  ford  nj.  Reeve,  v.  3.^6. 
Heylin   1/.  Adamfon,  iv.  703. 

'V.  Heylin,  vii.  326. 

Heyling  v.  Haftingf,   iv.  483. 
Heylor  or.  Hall,  i.  401. 
Heyns  1;.  Villars,   v    764.  vii.  86. 
Heyrick  t/.  Foller,   v.  449. 
Hey  ward's  caff,  vii.  21. 
Heywood's  Cife,  ii.  444. 
Hey  wood  v.  Smith,   v.  841. 
Hibbert  'v.  Carter,  iv.  683. 

1/.  Cawthorpe,  i.  278. 

'-v.  Pigou,  iv.  669. 

'v    Rollelton,  iv.  747. 

Hibtyn,  v-  Slack,   v.  831. 
Hick's  cafe,   i,  65. 
Hickes  nj.  Phillips,  i.  ill. 
Hickey  nj.  Hayter,  ii.  732. 
Hickford  -v.  Machin,  vi.  384. 
H  ckman's  cafe,  iii.  131. 
Hickman  nj.  Weftbrooke,  iii.  ico. 
Hickmot's  cafe,  v.  167. 
Hicks  1;.  Goats,  vii.  25. 

V,  Gore,  iv.  540. 

1/'.  Pendarvis,  iv.  417,  vi.  669* 

o'.  Woodfon,  vi.  751. 

Hickfon  v.  Witham,  vii.  300. 
Hide  'v.  Cooth,  i.  241. 

— —  V.  Ellis,  vi,  7391 

HIgdcn 
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Higien  'V.  Williamfon,  i,  249,  431. 
Higgins's  cafe,  iii.  107. 
HigginsTy.  Andrews,  vi   586. 

• ■   'V.  Grant,  iv.  116. 

«  'V.  Jennings,  ii.  39. 

»  'V.  York   Buildings  Company, 

Higgin(on  'u.  Martin,  vi.  ^70. 
Higgs  f .  WaTy,  vii.  421.  463. 
Higham,  ex  parte,  i.  507. 

< V.  Barker,  iv.  288. 

— — 1/.  Reynold,  v.  395, 

Highman  1/.  Cook,  iv.  169. 
Highmorei/.  Molloy,  i.  391. 
Highnam -v.  Haflel,  i.  ^17. 
Highter  x*.  Sturman,  i.  106. 
Highway  nj.  Banner,  i.  113.  vii.  164. 

'V.  Derby,  vi.  601. 

Hilchins  'v.  Hilchins,  ii.  380. 
Hill's  cafe,  vi.  227. 
Hill,  ex  parte,  i.  426. 

•  V.  Adam^,  v.  99. 

'V.  Aland,  v.  435. 

1/.  Boomer,  vi.  638. 

.  -v.  Chapman,  iv.  337, 

. oy.  Filkins,  v.  279. 

— ^—  v.  Fleming,  v.  416. 

• V.  Good,  iv.  528. 

— —  f.  Gobdchild,  ii.  273. 

. 'V.  Hawkes,  ii.  239. 

« v.  Lewis,  vii.  19. 

f.  London  (Bifhopof),  vii.  146. 

f—  'V.  Mills,  iii.  7. 

■ V.  Plenfant,  iii.  339. 

11.  Prideaux,  vi.  611. 

11.  bpcncer,  i.  113. 

' 1}.  Vaun,  vi.  74Q. 

■  7;.  Vaux,  vi.  747.  764. 

1/.  Wigget,  ii.  655. 

■  a;.  Whittingham,  iii.  594. 

'V.  Williams,  vi.  452.  466. 

Hilliard  v.  Conftable,   vi.  213. 

■  <v.  JefFerfon,  v.  763. 

"        ■  "  f.  Jennings,  ii.  587.  vii.  329. 

•  nj.  Stapleton,  vi.  193. 
HiWiST,  ex  parte,  i.  414. 
•-— — 1/.  Fletcher,  v.  449. 

•  f.  James,  i.  301. 

■■  a/.  Plympton,  v.  411. 

Hills  'V.  Univerfity  of  Oxford,  iii.  651. 
Hillyard  -y.  Taylor,  i.  590.  iii.  87. 
Hilfborough  (Lord)  •v.  Jefferies,  vi.  $43. 
Hilfden  f.  Mercer,  v.  407. 
HinchdifFe  -v.  Payne,  ii.  524, 
Hind's  cafe,  i.  471.  vii.  107, 
Hind  'V,  Lyons,  iv.  292. 


Hine  V.  Dodd,  v.  78. 

Hingen  •v.  Pain,  ii.  528. 

f^inklin,  ex  parte,  i.  413. 

Hinton's  ca(e,  i.  436. 

Hinton  v.  Hinton,  i.  105.  ill.  iii.  6g^* 

1/.  Pinke,  iv.  425. 

'V.  RofFey,  v.  176. 

Hiply  'u.  Tuck,  ii.  489. 
Hitchcock  v.  Hervey,  vi.  567. 

f.  Hitchcock,  vi.  743. 

—  '^'.  Sedgwick,  i. 430.  V.  59.65, 

Hitchin  'v.  Hitchin,  ii.  383.   iii.  716. 
Hitchins  <i;.  Baffet,  vii.  351. 

H'.\  V-  Ling,  V.  112. 
Hixon  a/.  Witham,  iii.  461. 
Hoare  <y,  Barnes,  vii.  451. 

1/.  Dawes,  iv.  605. 

Hobart"!/.  Abbot,  v.  100. 

a;.  Suffolk  (Lady),  vii.  144, 

Hobberly  'v.  Lewis,  iii.  175. 
Hobbs  f.  Green,  vi.  602.  700. 
— —  v.  Norton,  iii.  299.  v.  48. 

^ui  tarn  'u.  Young,  iv.  574. 

Hobfon  'V.  Campbell,  i.  327. 
Hobfons  'V.  Rudge,  vi.  462. 
Wilis,  iii.  35 


Hockley  'v.  Mawbey,  iv,  309. 

r—  "v.  Merry,  i.  425. 

Hodder  v.  Holman,  iii.  495. 
Hoddy -u.  Wheelhoufe,  iii.  114. 
Hodges  V.  Jane,  vii.  223. 

V.  Money,  i.  187,18s. 

— — —  v.  Moor,  V.  634. 

v.  Simpfcn,  vi.  698. 

v.  Stewart,  i.  259. 

1/.  Tucker,  iv.  100. 

Hodgeikins-y.TbornboroughjvI.  49,50. 
Hodgkinfon  'v.  Moor,  vii.  149. 
Hodgfon,  ex  parte,  i.  460, 

1/.  Ambrofe,  iv.  279.  335. 

1/.  Bell,  vii.  403. 

•V.  Hodfon,  ii.  653. 


—  nj.  Rawfon,  iv.  407. 

—  v.  Richardfon,  iv.  653. 
1/.  Thornton,  vi.  193. 


Hodfon  v.  Nugent,  i.  345. 

ij,  Warrington  (Earl),  vi.  xo6» 

Hoe's  cafe,  ii.  505.  v.  704. 
Hoe  V.  Garrell,  v.  784. 

V.  Marfhall,  vi.  635. 

Hoel  V.  Bell,  vi.  78. 
Hog  V.  Goulding,  iv.  648. 
Hog-z;.  Lalhley,  vii.  462. 
Hogan  -v.  Jackfon,  iv.  254, 
Hogg  V.  Crofs,  iii.  160. 
Hoifcach  v.  Bcnnct,  ii.  504.  vii.  17. 
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Holbeach  v.  Whaddock,  vi.  715.  745. 

Holbeck — See  Holbeach. 

Holby  V-  Bray,  vi.  398. 

Holcombe  1;.  Rawlins,  vi.  59;,  593. 

■  -v.  Wiight,  i.  zyd. 

Holcroft's  caff,  v.  750. 

Holcroft  V.  Smith,  11.  592. 

Hold  v.  Lifter,  v.  tl^;. 

Holder  1;.  Taylor,  i>.  65. 

Holdernefs  v  Marquis  of  Carmarthen, 

i.  177.  ii.  442. 
Hpldip  'u.  Otway,  ii.  277. 
Hole  v.  White,  i.  121. 
Holford  "x/.  Hatch,  iv.  128. 
Holiday  'v.  Hicks,  vi.  687.  693. 
Hollan  I's  cafe,  vi,  374,  375,  376.  39J. 

vii.  82.  186. 
Holland  -v.  Bro(  ks  vii.  394. 
. r—  o).  CalJiford,  i.  426. 

■  1;.  EUis,  vi.  600. 

■  .  I —  i>.  Erefliine,  i.  331. 
<y.  Eyles,  ii.  521. 

»■  <v.  Gore,  ii.  36. 

.  1;.  Heale,  vi.  734. 

^  V.  Hi'ron,  iit.  746, 

V,  Hopkins,  ii.  313, 

• V.   Jackfon,  ii.  499, 

—  V,  Lee,  iii   6i8. 


—    'u.  Shelly,   v.  434. 


Holies  (Lady)  'v.  Wyfr,  i.  114.  v.  !4. 
HoUiday  1;.  Bowman,  iii.  85. 

• v,  Fletcher,  iii.  95. 

'V.  Nibb,  i.  171. 

Hollingfhaaa's  cafe,  i.  407.  i.  612.   vi. 

z\o.  253. 
HoUingfhciid  'v.  K:ll:ng(head,  iii.  603. 
HoIHngwor.h  v.  Afcue,  v.  164. 
HolHs's  cafe,  vii.  139. 
Holloway's  ca<"e,   v,   524.  vi.  553. 
Holloway  'V.  Polhrd,  vii.  134. 

v.  Smith,  ii.  355. 

Holman  v.  Uarb?r,  iii.  446. 

. 1;.  Johnfon,  i.  276. 

Holmby's  cafe,  i.  6S4. 

Holmes  V.   Brockett,  v.  366.  455. 

— v.  Holme?,  iv.  3^0. 

•r?- I'-  Lyfaght,  iv.  422, 

■i.^ -J.  Meynell,  v.  iiao. 

»■  ■  V.  FlunkfcCt,  iv.  298^ 

•: <v.   Savill,  i.  279. 

«— v.    Seller,  iii.  367. 

<v.  Iwillc,  ii.  491. 

• o).   Willet:,  iv.  291, 

Hoi Twcrth's  cafe,   vi.  681. 

Holt's  cafe,   ii.  191.   v.  182. 

Halt  V.  Aftgrigg,   vi.  23^. 


Hoit  -y.  Burleigh,  v.  8i($. 
1'.  Frederick,  iii.  77. 

v.  Greeniaw,  vi.  155. 

.y.  Holt,  vii.  123. 

'V.  Lowe,  iii.  214. 

'V.  Mill,  V.  60. 

v.  Samback,   v.  860. 

'V.  Scho'efield,  vi.  207. 

<7j.  Tyr»el!,  ii.  5^7. 

1;.  Vv'ard,  iii.  6c6.  iv.  53  l.  vii.  67. 

1/.  Wincheiler  (Bifhop),  iii.  61. 

Holtfoid  1;.  Piatt,  iii.  613. 

Home  1/.  Camden  (Earl),  ii.  503.    v. 

669. 
Hone  'V.  Medcraft,  vii.  346. 
Honeycomb  nj.  Sweet,   vi.  255?. 
Hcnor  <y.  Honor,  i.  113.  vii.  166. 
Hood  'V.  Burlton,  i.   186. 
Hook  v.  Galloway,  vi.  669. 
Hooker    'V.  Hucker,  ii.  365. 

770-  .  ,       ... 
1;    Wi'.kf,  r.j.  134. 

Hooley  'u.  Hatto.T,  iv.  361. 

Hooper  'V.  Andrewj:,  vi.  748. 

1;.  Eyles,  iii.  417.  vii. 

'V.  Hatewood,  ii.  104. 

'V.   Lavvley,   vii.  194. 

V-   Shepherd,  vii.  ig. 

'V.  Smith,  i.  394. 
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Hope  f.  Coleman,  v    393. 

-  —  'V.  Gill,  i.  396. 
Hopkins's  cafe,  iv.  14, 
Hopkins  -v.  Chele,  ii.  503. 

'V.  Ellis,  i.  39^. 

V.   Neii,  iii.  620. 

-v.  Robinfon,  i.  621. 

^    V.   W.jller,   i.  186. 

liopk\n{ot)y  ex  far!e,  i.415. 
Hopper  <w;.  Ha(.ket,   i.  214.  224, 
Hoplwell  'v.  Aiklaiid,  iv.  253. 

[  Hore  v.   Broom,  iii.  749.  775. 

j cy    Chapman,  vi.  598. 

I  v.   Dix,  vii.  lOl. 

zi.   Whitmore,  iv.  668. 

Horn  t'.  Bufhel,  vi.4  22. 

<i'.  Horn,  vii    461. 

V.  Lewin,  vi.  464. 

'-J.  Luines,  vi.  455. 

Hornbuckle  ^>.  Eaton,  iii.  441, 
Hornby  rj.  Comford,  v.  196. 

v.  Houlditch,  i.  425.  ii.  73, 

Home  v.  Joy,  ii.  13. 

Horner  1/.  JVJoor,  i.  20. 
Hornfby  -v.  Finch,  iii.  6j* 
Horfam  7/,  Turget,   iii.  ^o. 
Horfe^-'s  cafe,  i.  456. 
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Horfham's  (Borou^ih  of)  cafe,  iii.  645. 
Horfh  >m  1/.  Target,  ii.  259. 
Horfley  1;.  Bell,  i    107 

t;.  Chaloner,  \v.  342.  vii.  181. 

Horton's  cafe,   iv.  288. 
Horton  V-  Arnold,   n.  345. 
Horwood  V.  Smith,  vi.  682.  689. 
Hofkins  V'  Berkley  (Lord),  1.285.  ii. 

55- 
m  I     .        «y.  Hofkins,    iii.   69.    iv.  361. 
vii.  348. 

-  ■  'y.  Lee,  vi.  254.  257. 

— v.  Pickerfgill,  iv.  641. 

V    Siayton,  iv.  6j6. 

Hotharu'Li  Eaft-IndiaCompany,  i.  no. 

iv.  627.   V.  337. 

v.   Ryland,  i.  642. 

Hothwall  'V.  Abney,   v.  73. 
Houblon  v.  Miller,  vi.  210. 
HoughtO!^  v.  btarkev,   v.  655. 
Houfe  and  Erlkinf.  Grinder,  v.  454 
Houfin  1;.  Barron,   vii.  400. 
Hovel  V.  Reynolds,  vi.6o6. 
How  V-  Beech,  i.  282. 

V-    Bridgwater,  i.  347. 

V,   Napier,  ii.  181.  iv.  621. 

— —  v.   Planner,  i.  245. 

..     ■■  'V    Prinn,  vi.  206.  212,213. 
— —  V.  Vigures,  v.  102. 
• 'u.  We'don,  iii.  307. 

■  I         'V.  Whalley,  v.  613. 

1;.  Whitebank,  i.  664. 

Howard's  cafe,  iv.  675. 
Howard  v.   Banks,  vi.  556,  557. 

v    Bartlett,  ii.  398. 

-.  f.  Burtonwood,  iv.  552. 

1/.  Cavendifh,  iii.  372. 

1;.   Chefliire,  ii.  36. 

*■  v.  Hail,  vii.  160. 

V'   Harris,  v.  6.   35.  108. 

•  V'  Hooker,  iii.  304. 

-  '    ■      V.  Hopkins,  i.  iii. 

-J  1/.   Jennett,  i.  437.  458. 

■  M  <y.  inchiquin  (Lord  and  Lady), 

ii.  616. 

m. — i V.  Nolder,  i.  327. 

— -y.   Radburn,  ii.  47. 

■  v.  Suftblk  (Duke  of),    i.  701. 
■"             V.  Ward,  i.  26. 

f.  Wood,  i.  260.  iv.  9. 

Howell's  cafe,  i.  607. 

■ (John  and  Thomas)  cafe,  ii. 

471. 
Howell   V.  Anger,  v.  788. 

-  ■    -   f.  Coningfby  (Lord),  vi.  133. 
«»T— =—  v.  Hanfortb,  ii.  722.  vii.  459. 


Howell  v.  Howell,  vii.  166. 

—    'V.  James,  v.  287. 

■—  V.  Johns,  ii.  215. 

<v.  Ireland,  ii.  107.  v.  360. 


V.  M'lvers,  i.  435. 

—  v,  Price,  iii.  85.  v.  24. 

V.  Sambeck,  v.  349. 

Hower'scafe,  vi.  217. 
Howes  "y.  drter,  vi.  718. 
Howis«i;.  Wiggins,  i.  422. 
Hewlett  'V.  Carpenter,  iii.  2it-' 

V.  Strickland,  ii.  92.  vi,  136. 

Howfe  V.  Hafelwood,  vii.  50. 
Hjbard  v.  Hammond,  i.  736. 
ilubbard  -v.  Sir  H.  Penrice,  i.  59^, 
Hubby's  cafe,  v,  805. 
Hubert's  cafe,  iii.  217. 
Huckle  V.  Money,  vi.  668. 
Huckftep  V.  Mathews,  iv.  330. 
Hudfon's  cafe,  vii.  336. 
tiudfon  t;.   Bf-nfon,  iii.  236. 

'V.  Davis,  vii.  466. 

•y.  Hudfon,  iii.  30.  v.  700, 


. ^.  Jones,  iii.  601. 

'y.   Skinner,  vii.  393. 

1/.   Spier,  V.  174. 

Huer  f.  Whitebread,  ii.  45.  vi.  Izc; 
Hugget's  cafe,  v.  128. 
Huggins  "y.  Durham,  ii.  527. 

v.  Wife  man,  iii.  594.  v,  33a. 

409. 
Hugh  1/.  Lloyd,  ii.  48. 
Hughes's  cafe,  vi.  224. 
Hughes  V.  Burgefs,  i.  40. 
v.  Clubb,  ii.  325,  326. 

V.  Doulben,  iv.  287. 

v.  Hughes,    ii.  341.  iv.  344. 

442.  vi.  391. 

— — —  V.  Mayre,  i.  307. 

"V.  Owen,  vi.  133. 

"■   V-  Richman,  ii.  91, 

V.   Sayer,  iv.  309. 

—  v.  Smith,  vi.  691. 

v.  Underwood,    ii.  478.  vi. 

419.  422. 
Hugh  ton  1/.  Price,  vi.  724. 
Huilh'y.  Phillips,  v.  363. 
— —  v.  Sheldon,  vi.  672. 
Hulbert  V.  Long,  V.  159. 
Hull's  cafe,  V.  131. 
Hull  (Mayor  of)  1;.  Horner,  vii.  513, 

1;.  Pitfield,  iv.  723. 

Hulland  v.  Maiken,  v.  178. 
Hulm  V.  Keylock,  iii.  209. 
Hulme  1/.  Tenant,  i.  507. 
Humberilon  v,  Cotteral,  iv.  762. 
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Humberflon  Of.  Humberfton,    iv.  317. 

vii.  161. 
Humberton  f.  Howgill,  v.  372. 
Hume  v.  Burton,  iii.  226. 
— —  V.  Edwards,  ii.  254.  iv.  42^% 
Humfrcfton's  cafe,  vii.  66.  68. 
Humphreys  v.  Humphreys,  iii.  53. 
Humphry  —  bee  Humphreys. 
Humphrys  -v.  Bullen,  i.  480.  iii.  55. 

— -v.  Churchman,  v.  380. 

'  V.  Daniel,   vi.  119.  421. 

v.  Parcel,  v.  185. 


—  V.  Strutfield,  vi.  220. 

—  1;.  Taylor,  vii.  363. 
V.  Ward,  i.  27. 


Hungate's  cafe,  i.  228. 
Hungerford's  cafe,  v.  604, 
Hungerford    v.  Clay,  v.  18. 

v.   Earl,  iii.  311. 

•- V.   Nofworthy,  iv.  244. 

Hunlock  V.  Peter,  iii.  292.  v.  427. 
Hunfden  v.  Cheyney,  iii.  2.99. 
Hunt's  cafe,  vi.  347. 
Hunt  V.  Baker,  vii.  122. 

«v.  Berkley,  iv.  392. 

v.  Bourn,  iv.  446. 

— —  v.  Brains,  vi.  80. 

— v.  Coxe,  vi.  118.  I  21, 

— —  ^>.   Gilbourn,  ii.  398. 
— —  V.  King,  iii.  203. 

V.  Mathews,  i.  485.  iii.  304. 

-  ■  ■■    <u.  Singleton,  iv.  67. 

— —   V.  Thimbletliorp,  vi.  228. 
•  '         v.  Thomas,  vii.  471. 

• V.  Wotton,  i.  112. 

Mutixer,  ex  pane,  i.  462. 
'  V.  Gray,'  i.  59. 

—  V.  Potts,  i.  43+. 

Huntingdon's  cafe,  v.  653. 
Huniingdon  v.  Huntingdon,  1.497. 507. 
Hurft's  cafe,  iv.  501.   v.  180. 
Hurft-y.  Bambridge,  i.  219, 

V.  Thomas,  vii.  471. 

— — .  v.  Winchelfea   (Earl),   iii.  462. 

"iv.  253. 
Hurt's  cafe,  iv.  453. 
Hulbands  a/.  Hufbands,  iv.  362. 
HufTey's  cafe,  iii.  414. 
Huffey   V.  Baflcerville,  i.  328. 

v.  Fidell,  i.  442. 

«   '  v.  Jacob,  iii.  338. 

— — —  V.  Jordan,  J.  7. 

. ■ —  V.  Moor,  i.  153. 

— — —  v.  Pacey,  i.  73.iii.296.iv.589. 
Huftler  v.  Raines,  vi.  620.  623. 
Huichefon  v.  Hammond,  vii.  ^5.183. 
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Hutchin  r.  Campbell,  i,  441. 
Hutchins  V.  Chambers  and  others,  ii. 

344-352. 

V.  Foy,  iv.  406. 

V.  Lee,  vii.  143. 


Hutchinfon's  cafe,  ii.  497.  iii.  218. 
Hutchinfon     v.   Brown,  vii.  385. 

■  —  V.  Hewfon,  vii.  410. 
. V.  Johnfton,    ii.  721.    vi, 


179. 


V.  Puller,  ii.  422. 

V.  Smith,  i.  347. 

V.  Thomas,  i.  25. 


Hutchifon  v.  Hodgfon,  vii.  394, 

Hutfon  V.  Hutfon,  vii.  523. 

Hution's  cafe,  v.  64S. 

Hutton  V.  Boulton,  vi.  475. 

V.  Lewis,  vii.  393. 

V.  Simfon,  iv.  335.  vii.  321, 

Huxtep  v.  Brooman,  iv.  254. 

Huyt  V.  Cogan,  ii.  712. 

Hyde,  ex  fart e,  i.  451. 

V.   Hill,  i.  126. 

V.  Hyde,  iii.  S6.  vii.  350. 

V.  Mafon,  vii.  375. 

v.  Pettit,  vi.  127. 

V.  Skinner,  iv.  230.  vii.  489. 

V.  Trent  and  Merfey  Navigation 

Company,  i.  555. 
,  Hylliard,  ex  parte,  i.  400. 
{  Hy Ming  r.  Haftings,  iii.  612. 
1  Hylton  V.  Hylton,  iii.  306. 
j  By  ride's  cafe,  iii.  23I.  635. 

Ilynde  v.  Lyon,  v.  777. 

Hyon  V,  Ballard,  vi.  656.  661, 

land  J. 

Jackey  v.  Butler,  iv.  608, 
Jacks  V.  Cavendifh,  vi.  735. 

v.  Pemberton,  i.  326,  327. 

Jackfon  v.  Barnard,  vii.  513. 

r—  V.  Calefworth  (Inhabitants  of), 

i.  70.  ii.  34.  iii.  509. 

V.  Darcy,  v.  843. 

<u.  Duchaire,  iii.  305. 

V.  Fairbank,  iv.  484. 

f.  Farrant,  iv.  402. 

V.  Gifling,  i.  25.  67. 


1}.  Haflell,  i.  341. 

V.  Humphreys,  ii.  5.11. 


—  V.  Hunter,  vii.  402. 

— — —  i>.  Hurlock,  vii.  325. 
v.  Lever,  i.  109.  186. 


_« -v.  Mordant,  iv.  15. 

— — — «  V.  Pigor,  iv.  714. 


Jackfoft 
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Jackfon  v.  Warren,  Hi.  776. 

—  V.  Warwick,  vii.  500. 

•^ —  V.  Williamfon,  vii.  47. 

Jacob     V.   Allen,  i.  260. 
— — — -  V.  Amyatt,  iv.  322. 

V.  Marfh,  vi.  649. 

V,  Miles,  ii.  59. 

r V.  Mills,  vi.  234. 

— — —  V.  Miniconi,  vii.  521. 

— V.   Shepherd,  i.  396. 

Jacobfon  v.  Williams,  i.  433.  481.  iv. 

Jacomb  v.  Harwood,    iii.  30.    iv.  609. 

V.  700. 
Jaggard  v.  Jaggard,  iv.  329. 
James  v.  David,  i.  43. 

V.  Greaves,  vii.  378. 

— —  V.  Hailes,  v.  31. 
— —  •u.  Hatfield,  iii.  620. 
— —  V.  Moody,  vi.  86. 
— —  1;.  Morgan,  ii.  266. 
— ■ —  V.  Owen,  i.  109. 

•  v.  Pierce,  ii.  518. 

— —  V.  Richardfon,  iv.  331. 

V.  Rutlech,  vi.  249. 

V.  Staples,  vii.  454. 

J'Anfon  v.  Stewart,  iv.456. 

'  «y.  Wilfon,  i.  442.  ii.  628. 

Jaques  and  Thoroughgood  v.  Collins, 

iii.  680. 

— v.  Golightly,  i.  262. 

V.  Nixon,    ii.  462.  i}66.  477. 

vi.  422. 

V.  Withy,  1.  1 86, 1 87, 1 88. 262. 

Jarman -y.  Wooloton,  i.436.  ii.  715. 

Jarvis  v.  Hayes,  ii.  586. 

Jafon  V.  Kete,  v.  236. 

Ibberfon  v.  Galway  (Lord),  iii.  534. 

Ibbetfon  v.  Beckwith,  iv.  253.  255. 

Ibbotfon's  cafe,  iii.  645. 

Ibbotfon   V.  Brown,  ii.  39. 

. v.  Rhodes,  ii.582.    iii.  301. 

v.  46, 
Idle  V.  Cook,  i.  730. 
Jeakil  v.  Linne,  i.  680. 
Jeal  V.  Tickener,  iv.  408. 
Jeanes-y,  Wilkins,  vii.  458. 
JefFeries — See  JefFerys. 
JefFerfon  v.  Dawfon,  ii.  482. 
JeiFery   v.  Coite,  v.  859. 
— — —  V.  Guy,  iv.  17. 

V.  White,  V.  174. 

'         —  V.  Wood,  ii.  503. 
JefFerys,  ex  parte,  i.  426. 

• v.  Auftin,  i.  112. 

———V.  Baldwin,  iii.  651. 


Jefferys  v.  Barrow,  iii.  464. 

—  V.  Legendra,  iv.  66g. 

V.  Snow,   iv.  755. 

v.  Walter,  iii.  342. 

Jelly  v.  Clerk,  iii.  665. 
Jemott  1).  Cowley,  i.  183.  vii.  zSz. 
Jenkin  v.  Whitehoufe/  iv.  244. 
Jenkins  v.  Barker,  ii.  632. 

"v.  Edwards,  v.  175. 

—  'V.  Hancock,  v.  171.  vi.  152, 

■— "u-  Jenkins,  vii.  254.  449. 

v.  Plume,  ii.  46. 

-y.  Powe!,  iv.  362. 

— — —  V.  Pritchard,  ii.  424. 
— — —  i\.  Purcel,  iii.  743. 
— — —  V.  Tucker,  i.  271. 

—  V.  Young,  ii.  546. 

Jenner  v.  Morgan,   vi.  24. 

"v.  Tracey,  v.  91.  94. 

Jennet  f.  Bilhopps,  i.  18.  ' 

Jenning's  cafe,  iii.  224.  v.  855.  vii.  272. 
Jenning  v.  Bragg,  iv,  129. 

V.  Gallimore,  vii.  493, 

V.  Gore,  i.  640. 

i>.  Hartley,  v.  232. 

■■   "y.  Hathwaite,  iv.  go. 

V.  Hunking,  i.  151. 

T.  Looks,  iv,  400. 

v.  Martin,  i.  326. 

1}.  Moore,  ii.  580.  v.  7 J. 

1).  Ward,  v.  6. 

V.  Webb.  i.  27. 


Jennifon  v.  Lexington,  vi.  23, 
Jenny  v.  Hele,  iv.  695. 

V.  Norris,  vi.  699. 

Jenor  v.  Hardie,  v.  S04. 

Jenys  ^.  Fowler,   iv.  737. 

Jerningham  v.  Glafs,   v.  524. 

Jerome  v.  Phear,  i.  246. 

Jervis  v.  Bruton,   i.  6j\%. 

Jell'-r  1).  Gilford,  i.  54. 

Jffton  V.  Brooke,  vii.  192. 

Jevon  V.  Turner,  vi.  120. 

Jevons  V.  Harridge,  v.  435'. 

Jewell's  cafe,   ii.  341.  vi.  9.48^; 

Jewfon  V.  Moulfon,    i.  .112.  481.  iii. 

Jeynes  v.  Stephenfon,  i.  70. 

Ifield  n).  Weeks,  vi.  649. 

Uderton  v.  liderton,  vii.  49.  442. 

lie's  cafe,  iv.  501. 

Ince  V.  Everard,  vii.  392. 

Indedon  v.  Northcote,  ii.  383.  iii.  716. 
iv.  436. 

India  Company— Sec  Eall«lndia  Com- 
pany, 
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Jngle  V.  Wordfworth,  H.  45, 
Jnglefield'i  cafe,   vJi.  82. 
Jngiis  V.  Grant,  i.  jpj. 
Ingolby  V.  Wivel,  ii.  445. 
Ingoldfb)'  V.  Martin,   ii.  46S. 
Jngolfby  V.  Ward,  vi.  74.3. 
Ingram's  cafe,  v.  194.. 
Ingram  v.  Foot,  vi.  375. 

V.  Tothil,  iii,  489. 

Inkerfalls  v.  Sams,  vii.  22. 
Inwood  V.  Tvvyne,   iii.  614. 
jobfon's  cafe,   iii.  424.  iv.  328. 
Joce  'V.  Mills,   vi    600. 
John's  cafe,  vi,  159. 
Johns  v.  Adamf,  iii.  89. 

1/.   Bowen,  ii.  489. 

— ■ —  v,  Gittings,  vi.  25  r. 

v.  Ridler,  v.  408.   vii«  16. 

'V,  Smith,    vii.4ij. 

— —  a*.  Stratford,  vi.  183. 

«z;.   Whitley,  ii.  424. 

— ■*—  <i/.  Wiifon,  vi.  601. 

job nfon's  cafe,  ii.  492.  iv,  761.  v.  625 

lohD^oTi,  ex  parts,  i.454.  iii.  225.605 

'V.  Adams,  vi.  81. 

ti,,  Bann,  iii,  544. 

— v.    Carr,  ii.92. 

V.  Derby  (Earl),  iii.  239. 

v.   Elli.s  vi.  418.' 

V.   Goldfwaine,  vit.  470. 

• V.  Holditch,  vi.468. 

V.  Jebb,  ii.  475. 

• •   V.  Kenyon,  iv.  723. 

-  "P.   Lancarter,   vi.  475. 

V.   Long,   V.  443. 

— - —   1'.  Lowch,  vi.  333. 

V.  Miikfop,  V.  23. 

' V.   Morris,  ii.  32. 

ir.   Norway,  ii.  32. 

— V.   Ogilby,   i.  106. 

V.   Oldham,  v.  678. 

V.   Pie,  iii.  592. 

V.   Ryfon,  vi.  764. 

v.   Smith,  iv,  33^^.  364.  4S2. 

— V.  Sowers,  ii.  ico. 

f.  Spiller,  i.457. 

—  V.   Sutton,  i.  97.  iv.  657. 

■■  — — '  "v.  Trumper,  v.  694. 

• "v.  Turner,  v.  476. 

V.  Twift,  iii.  68. 

— — —  V.   Wolyer,  vi.  72. 
Joice  f.  Williamfon,  iv.  679. 
Jollet  T),  Deporthien,  1,434. 
JollifFe  -v.  Bride,  i,  646. 

■ V.  LangrtoD,  V.  625, 

JoUj  V.  Walker,  iv,  662. 


Jollv  V.  Wills,  V,  721. 
Jones's  cafe,   v.  830. 
Jones -y.   Afhurft,   iii.  272. 

V.  Axen,  vi.  375. 

— —  v.  Barkley,  ii.  92.  v.  337. 

V.  Barrett,  vi.  766. 

V.  Beale,  iv.  349. 

— —  V.  Bean,  v.  185. 

■    ■  '-  i>.  Berkley,  i.  455. 
-.   v.   Beiv,  V.  206. 

V.  Bifhop,   iii.  331. 

V.   Booget,   ii.  165. 

■ V.  Bromley  Hundred,  iii.  513, 

V.   Cave,  iii.  226. 

II.  Clerk,  iv.  9.  v.  201.  vii.  66. 

v.  Collier,  ii.393.  iii.  716. 

>  V.   Concannon,  v.  142.  vi.  53. 

— "y.  Dawkes,  vi.  224. 

V.  Dod,  iii.  667. 

V.  Earner,  vii.  454. 

<y.  Edwards,  ii.  722. 

V,  Green,  vi.  156. 

V.   Gwin,  i.  04. 

' 1;.   Hammond,  v.  359. 

"u.  Hart,  vi,  691. 

V.  Hil!,  vii.  258. 

-v.  Lake,  i.  113.  rii.  308. 

V.  Lander,   vii.  402. 

V.  Lanprtor,  vii.  163. 

V.   Lavv.ence,  vi.  192. 

V.  Manchefter  (Countefs  of),  vii. 

120. 

TJ.  Marfh,   iii. 3  11.  319.  462. 

V.  Mafcn,  ii.  592.  vii.  456. 

-u.   Meredith,   v.  36. 

V.   Morgan,  iv.  270.  276.  vii.  178. 

V.   Morley,  vii,  89,91.  120. 

■ V    Nabbs,  vii.  339. 

V.   Palmer,  iii.  286. 

IK  Pearie,  iii.  668. 

V.   Periy,  jv.  248. 

— -—  v.  Philpot,  ii.  325. 

If.   Pope,  ii.525.  iv.  472,  v,34i. 

V.   Pritchard,    vi.  599,  600.  697. 

— ■ —  V.  Randall,  ii.  619. 

1).  Say  and  Seal  (Lord),  vii.  1 24. 

v.   Schmoll,  iv.  641. 

IK  Selby,   iv.  338. 

V.  Smarf,  iii.  3z8. 

"u.  Smith,  V.  85. 

V.  Sparrow,   vi.  688. 

V.  Stone,  V.  678. 

1'.  Stratford   (Lord),  iii.  i^.  iv, 

484.  vJi.  138. 
^—  "v.  Thrale,  i.  c6. 
— —  V.  Trefiiian,  i.  247, 
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Jones  ^•.  Turberville,  iv.  429. 
— —  v.  Walker,  i.  558. 
— ■ —  <v.  Weftcomb,  iii.  69. 

V,   Williams,  i.  596.  v.  172.413. 

— — —  v.  Winkworth,   vi.  687.697. 
Johndone  —  See  Johnibn. 
Jordan  v.  Colley,  vi.  767. 

V.  Lyrter,  vi.  245. 

-■       —  V.  Sanders,  v.  707, 

V.  Savage,   iii.  717. 

■  .  v.  Savvkins,   i.  1  sS. 

V.  Wilkes,  iv.  13. 

Jory  V.  Cox,  v.  14. 
Joffelyn  v.  Lacier,  iv.  695. 
Jouce  V.  Parker,  vi.  14. 
Jouram  v.  Bourdieu,  iv.647. 
Joy  V.  Kent,  iv,  678. 
Joyce  v.  Heynes,  i".  216. 
Joynes<i;.  Statham,  i.  121. 
ipiwich's  (Taylors  of)  cafe,  i.  547. 
Ireland -y.  Barker,  iv.  loS. 

-— V.  Higgln?,   iii.  324. 

— — . —  V.  Lockweli,  vii.  39. 

V.  Rittle,  i.  121. 

Irilh  -v.  Hook,   iv.  176. 
Irnham  (Lord)  «y.  Child,  i.  no. 
Irod  -Tj.  Hurft,  vii.  347. 
Ironmonger -y.  Nufam,  ii.  285. 
Ifaac  V.  Clerk,  vi.  678.  68 1 .  706. 

'v.  Dofriez,  iv.  350. 

'V.  Gordon,  V.448. 

• 1.'.  Kaac,  iv.  342. 

Jfaacs  -v.  Hunipage,  iii.  655. 
Ifham  «y.  Morrice,    iii.   227.    iv.  198. 
vii.  41. 

-v.  Vork,  vi.  213. 

Ifled  1;,  Stanley,  iii.  19. 
Ifrael's  cafe,  vi.  689. 
ifrael -y.  Douglafs,  i.  259. 
Ithel  'u.  Beane,  v.  71. 
Jue! — See  Jewel, 
Julian  <z/.  Shobrooke,  iv.715, 
jurado  V.  Gregory,  ii.  iSi. 
Jury  T/.  Cox,   i.  114. 
Ives-y.  Wright,  vi.  765. 
Juxon  1/.  Andrew:,  vii,  35. 
Ivy  'V.  Gilbert,  iv.  286. 

K. 

Kane  v.  Hamilton,  iv.  233, 
Kaye  1;,  De  Mattos,  i.  299. 

.y.  Whitehead,  v.  472. 

Keale's  cafe,  iii.  146. 
Kearle -u.  Boulter,  iii.  329. 
Kearflake  v,  Morgan,  i.  281, 


Keble  v.  Ofbafton,  v.  367. 

V.   P'Jge,  vi,  207. 

V.  Thunipfon,  i.  461. 

Keckwick's  cafe,  iii.  584. 
Keddington    11.   Bridgman,  iv.  54.  yi, 

758.759- 
Kedwellyw.  Brand,  vi,  586. 
Keech  v.  Hall,  v.  15.  35. 

V.  Kennegal,  iii.  90. 

1;.  Knight,  V.  339. 

Keeling  v.  Windham,   li.  286. 
Keen  x».  -\ngel,   vii.  444. 

V.  Cope,  V.  841. 

V.  Effingham  (Earl),  ii.6ij. 

"v.  Stukeley,   i.  109.  in. 

V,  Whiftler,  ii.  37. 

Keighley's  cafe,   ii.  213. 
Keighley  v.  Bulkley,  ii.  73.  286. 
Keightley  I).  Keightley,  iv.  286. 
Keite  1?.  Clopton,  vii.  64. 
Keley  v.  Manning,  v.  550.' 
Kellam  v.  Manflby,  vi.  208. 
Kellock  'V.  Robinfon,  iv.  723. 
Kellowi;.  Rowden,  iii.  464.  46S. 
Keliy  1).  Beikw  (Lord),  v.  no. 

V.  Pawlett,  iv.  353. 

Kelfigk -y.  Nicholfon,  iii.  31. 
Kemp    V.  Andrews,  iii.  92.  6j^. 

' -"■■'  I-.  Antiii,  iii.  649. 

' V.  Davy,  iv.  409. 

v.  iVlatkerill,  vi.  654. 

-v.  Staft'ord   (Hundred  of),  ii}, 

P-cmpland  «y.  Macauley,  ii.  452.  479. 
Ketnpllon  v.  Nelfon,  vi.  71. 
Kempton  v.  Crofs,  ii.  631. 
Kenchin  v.  KnighL,  ii.  244. 
Kenn's  cafe,  i.  513.  iv.  534. 
Ker.n  v.  Stukely,  2.  109. 
Kennard  v.  Jor.cs,  i.  18.  ii.  143. 
Kennedy  <i/.  Slainfby,  iii.  67.  # 

Kenncule  (Lord)  v.  Bedford  (Earl),  i, 

181. 
Kenrick  v.  Burgefs,  iii.  22.  26. 

':;.  Fargiter,  i.  623. 

V.  Taylor,  i.  85, 


V.  335. 


Kenrig  -v.  Eccleflon,  i.  556. 
Kenfey  V.  Langham,  v.  17, 
Kent,  ex  parte,  iii.  614. 

V.  Bird,  iv.  660. 

— —  V.  Bridgman,  iii.  321. 

V.  Kent,ii. 394.396.491.505.505, 

Kenyon  1^.  Berthon,  iv.  668. 
— — —   V.  Solomon,  i.  450. 
Kcrney,  ex  parte,  v.  618. 
Kernot  v,  Norman,  iii.  534. 
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Kerrick  v.  Branfliy,  iii.  322. 
Ketilby  v.  Ketilby,  v.  156. 
Ketfey's  cafe,  iii.6iz. 
Kettier  ^».  Raynes,  i.425. 
Kettle  V.  Hammond,  i.  395. 

V.  Jones,  i.  669. 

V.  Townfend,  i.  725. 

Kettleby  v.  Hales,  vi.  124. 
Kettley's  cafe,  ii.  361,  362. 
Kettley  "u.  Elliot,  iii.  611.   iv.  12. 

• V.  Hales,   vi.  124. 

Kew  T.  Roufe,  iii.  683. 
Kewlcy  v.  Rian,  iv.  632.667. 
Key    V.  Bradfhaw,  iv.  54.6. 
__— .  1).  Gamble,  v.  825. 

i>.  Koke,  vi.  620. 

Keymer -u.  Summers,  iii.  496. 
Kidden  v.  Edwards,  vi.  751. 
Kidwelly's  cafe,  i.  655. 
Kielway  v.  Kielway,  iii.  76. 
Kiely  "u.  Fowler,  iv.  311. 
Kifiin  V.  Willis,  v.  703. 
Kildare  (Lord)  i\  Eullace,  vii.  94. 

— v.  Fiflier,  ii.421. 

Kill  1;.  Holiifter,  i,  236.  iv.671. 
Killick  v.  Flexney,  vii.  181. 
Kilmurry's  (Lady)  cafe,  iv,  419. 
Kilwick  i;.  Maidman,  i.  27.  vi.  461. 
Kimp  1;.  Crewes,  ii.  346. 
Kimpland  v.  Courtney,  i.  249. 
Kinallon  v.  Clarke,  iii.  468. 

-~    V.  Mayor,  &c.  of  Shrewsbury, 

ii.  505. 
Kinchant  "u.  Kinchant,  i.  in. 
Kinder  <u.  Paris,  vii.  389.  499, 

1;.  Williams,  v.  618. 

King  (The) -See  Rex. 
King's  cafe,  vi.  438.  443. 
King,  ex  parte,  v,  6 18. 

— —  -v.  Andrews,  ii.  528. 

v.  AylofFe,  iii.  92. 

— —  V.  Bromley,  v.  10. 

V.  Burdett,  vi.  669. 

' V.  Clifton,  i.  286. 

— —  1;.  Dallifton,  iii.  5S9. 
•— ~  V.  Fines,  i.  220. 

— —  V.  Gallwich,  i.  372. 

— —  v.  Gofper  and  Shire,  ii.  488. 

■    ■■     V.  Hammerton,  i.  216. 

V.  Henchman,  iv.  502. 

— —  V.  Hilton,  i.  486. 
— —  v.  Hobbs,  V.  413. 
— — -  V.  King,  i.  101.  726.  iii.  85.  v. 

23    vi.  440. 
'—  V.  Lake,  vi.  205.  215,  216. 
*■■  ■      V.  Niilling,  iv.  261, 
— — —  1).  Nichols,  vi.  464, 


King  V-  Norwich    (Bilhop  of)  &  al.  vi. 
198. 

IK  Pippet,  V.  141. 

V.  Rofe,  vi.  575,  576.  6S6. 

V.  Rumball,  iii.  680.  iv.  258. 

V.  Somerland,  i.  473. 

t>.  Tibbart,   i,  248. 

1'.  Withers,  i.  249.  iv.  420. 

V.  Worcefter  (Billiop  of),  vi.  20c. 

Kingdom  V.  Bridges,  iii.  673. 
Kingfciale  v.  Mann,  ii.  738. 
Kingfman -y.  Kingfman,  iv.  325. 
Kingllon's  (Duchefs  o.*)  cafe,  ii.  580. 
Kinglton^.  Herbert,  iii.  245. 

V.  Long,  iv.  696. 

•u.  Prelton,  v.  337. 


Klngwell  V.  Chapman,  i.  677. 
Kinlyfide  ir,  Thornton,  i,  98. 
Kinnerfley  v.  Orpe,   v.  320. 

•    V.  Smart,  vii.  212. 

Kinnoul  (Earl)  t;.  Money,  i.  497. 
Kirbee  v.  Leers,  v.  364. 
Kirby  v.  Hanfaker,  v.  170. 
Kirk  V.  Clark,  iii.  317. 

1).  Nowill,  i.  552. 

■ 1;.  Webb,  vii.  143. 

Kirkham  v.  Smith,  v.  31.  vii.  185. 

-y.  Wheeler,  v.  357. 

Kirkman  v.  Price,  i.  187. 

>i}.  Thompfon,  ii.  325. 

Kirle  V.  Clifton,  ii.  503. 

Kirlee — See  Kirbee. 
I  Kiffebower  1;.  Tims,  i.  259. 
I  Kitchen  -v.  Buckley,  ii.  71. 

'V.  Calvert,  vi.  i88.  190. 

•y.  Campbell,  v.  442. 
■v.  Knight,  iii.  706. 


Kitfon    %>.  Fagg,  i.  347.  vi.  154, 
Knapp  'V.  Noyes,  iv.  424. 
Knapton  %i.  Drew,  vi.  473. 
Knevit  1;.  Pool,  iii.  64. 

1/.  Taylor,  vi.  647. 

Knight's  cafe,  vi.  13. 

Knight  'u.  Bamfield,  v.  105,  106. 
.  f.  Barker,  vi.  699. 

— —  v.  Bate,  iv.480. 

v.  Berry,  ii.  181.  iv.  61I. 

■  1/.  Cambridge,  iv.  644, 

■'  V.  Du  Pleflis,  iv.  247.  v.  565. 

-— —  1/.  Ellis,  iv.  273.  322. 

<v.  Fortipan,  iii.  601.  v.  860. 

■'■  V'  Freeman,  ii.  72. 

■  '    ' —  <v.  Halfey,  vi.  739. 

f.  Hamilton  (Duchefs),  vi.474. 

f .  Harvey,  v.  369. 


■— —  V,  Keech,  v.  413. 
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Knight  v.  Robinfon,  v.  470. 
■"     '        v.  Savage,  ii.  494. 

■ 'V.  Syms,  ii.  420. 

ICnightley's  cafe,  vi.  552. 
Knipe  -v.  Edwin,  iv.  504. 

"v.  Palmer,  iii.  530. 

Kniveton's  cafe,  v,  855. 

Kniveton  f.  Latham,  iii.  78.  v.  701. 

Knott  V.  Hill,  iii.  307. 

Knowles  'v.  Powell,   v.  238. 
•— — ^-  'V.  Spence,  v.  93. 
Knox  V.  Caftello,  ii.  461.  vi.  125. 

t;.  Simmonds,  i.  2J7,  237.  • 

Kockill  V.  Wetheral,  i.  221. 
Krcley  'v.  Medley,  i.  342. 
Kretchman  1;.  Beyer,  i.  21. 
Krutzer  v.  Wilcox,  iv.  601. 
Kynafton  1/.  Kynafton,  iji.  85, 

■  V.  Lloyd,  ii.  325. 

L. 

Lacam  -v.  Mertins,  i.  497.  iii.  86.  v.  26. 
Lacey  'v.  Williams,  iii.  229.  233. 
Lacon  -v.  Barnard,  vi.  703. 

•  —  1;.  Briggs,  iv.  484.  vii.  138. 

•  'V.  Hooper,  v.  654. 

T/.  Martins,  i.  1 17.  120,  121. 

Lacy  v.  Filher,  vi.  77. 

Ladd  -v.  Garrod,  vi.  642. 
Lade  f.  Barker,  iii.  415. 

1/.  Holford,  vii.  122. 

^ tu.  Shepherd,  iii.  494.  iv.  567. 

Laicon  ru.  Bernard,  v.  441. 

Lake's  cafe,  v.  571. 

Lake  'v.  Billers,  vi.  591. 

— —  'V.  Croydon  (Hundred  of), iii. 516. 

'V.  Gibfon,  iii.  685. 

1/.  King,  i.  96.  vi.  226. 

1'.  Lake,  ii.  655.  iii.  69.  71. 

■  1;.  Thomas,  vii.  504. 
Lamb's  cafe,  iv.  457. 
Lamb  v.  Archer,  iv.  307. 
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•  V.  Wood,  iv.  686. 
Pedley,  ex  parte,  i.  406. 

■  V.  Goddard,  vii.  393,  394. 
Peele  f .  Capel,  vi.  193. 

— —  v.  Carlifle  (Countefsof),  vi.  192. 
Peers  v.  Whale,  v.  447. 

■  v.  Leeds   (Mayor,  &c.  of),   iv. 

Peeters  v.  Opie,  vi.  460. 
Pell   V.  Brown,  iii.  240.  iv,  293. 
Pells  1;.  Brown,  v.  782.  vii.  107,  108. 
— —  v.  Governor,  &c.  Royal  Exchange 

Affiirance,  iv.  639. 
— —  'V.  Jellow,  vi.  229. 
Pelham's  cafe,  iii.  223. 
Pelharo's  (Sir  William)  cafe,  v.  835. 
Pelham  v.  Anderfon,  i.  595. 

-  v.  Fletcher,  v.  282. 

■  V.  Gregory,  iv.  319. 
•  'V.  Heming,  i    165. 

(Lord)  1;.  Pickerfgill,  ii.  661. 

Pemberton  ■^'.  Skelton,  vii.  25. 

— — —  -  nj.  Sparrow,  vi,  768. 
Pennble  1;.  Stern,  ii.  417.  iv.  76. 
Pembroke's   (Earl)   cafe,  ii.   475.  vi. 

vii.  262. 
————--  (Lord)  cafe,  iii.  1 14.  245. 
Pembroke  (Earl)  'u.  Bowden,  i.  113. 

»  i;.  Stanjel,  vi.  100, 

— ■  ■  (Lord)  "u.  Jeffries  (Lord),  iii. 

221. 
Pendlebury  v.  Elmott,  i.  246.  v.  404. 
Pendleton  -u.  Grant,  ii.  652. 
Pendock  i;.  Mackender,  ii.   583.    vii. 

«       336. 

Pendrel's  cafe,  i.  513. 

Pengall  (Lord)  -y.  Rofs,  1.  121. 

Pengelly  <z/.  Fortefcue,  iv.  275. 

Penhallo's  cafe,  ii.  669. 

Penhay  1/.  Hurrel,  vii.  126. 

Penn  <v.  Baltimore  (Lord),i.  109.  112. 


Pennant's  cafe,  vi.  30.  vii.  68. 
Pennington  v.  Sudal,  iv.  560. 
Penny,  ex  parte,  i.  400. 

'V,  Bailey,  ii.  150. 

'  1/.  Edgar,  vii.  471. 

■  'V.  Hooper,  vi.  766. 

Penoyer  -y.  Brace,  i.  13. 

Penrice  v.  Penrice,  ii.  394. 

Penton   n>.  Browne,   ii.  737.    vi,  172. 

586. 
Pepis's  cafe,  ii.  23. 
Peplow  i;.  Rowley,  v,  474. 
Pepper  1;.  Winyeve,  vii.  367. 
Peppin  v.  Shakefpear,  vi.  610, 
Pepplewell's  cafe,  vii.  87. 
Pepy'scafe,  vii.  22. 
Pepys  'V.  Low,  i.  441. 
Perigal  1;.  Mellifh,  i.  342. 
Perkins  1;.    Baynham,  iii.  86.   v,  27. 

vii.  182. 

V.  Baynton,  iii.  681. 

1;.  Kempland,  i.  417. 

•  n).  Lamb,  ii.  393. 

nj,  Micclethwaite,  vii.  321. 

v.  Proftor,    i.   388,    vi.  570. 


609. 


13.  Sewell,  iii.  238. 
■  v.  Smith,  vi.  679.  697. 

"        —  "v,  Thornton  (Lady),  i.  no. 

1/.  Waller,  vii.  116. 

nj.  Woolafton,  vi.  422. 

Feme  a;.  Manners,  vii.  60. 

nj.  Oldfield,  vi.  729. 

Perrat  'v.  Ballard,  v.  79. 
Perrin  -v.  Blake,  iv.  264. 
Perrot   i;.  Markworth,  vi.  750. 

v.  Perrot,  vii.  264. 

Perroit?:;.  Treby,  vii.  181. 
Perrow's  cafe,  vi.  439. 
Perry -v.  Alien,  iv.  211. 
"J.  Bowes,  i.  428. 

'V.  Campbell,  ii,  478. 

nj,  Jackfon,  iv.  479. 

m.  Nicholfon,  i.  236. 

V.  Perry,  iv.  367. 

1;.  V/oods,  vii.  472. 

Pery  v.  White,  iv.  291. 
Pefhall -y.  Layton,  i.  19. 
Pete  If.  Pemberton,  v.  862. 
Peter  1;.  Ruffel,  iii.  301.  v.  jo. 
— —  v,  Stafford,  vi.  635. 
Peterborough  (Earl)   v>  Mordant  (Sir 

John),  vi.  100. 
(Bilhop)    V.   Mortlock, 

iv.  426. 
Peterken  v.  Sampfon,  i.  341. 
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Peters  ■y.  Mliigan,  iv.  622. 

Pether  -y,  Shehon,  vi,  465. 

Pethcuife  v.  Crane,  v.  732. 

Petit'!'.  Benfon,  iv.  714. 

OP.  bmiib,  ii.    173.   655.    iii.   67, 

68.   71. 
Petler  v.  Yaleman,   v.  671. 
Petoe's  cafe,  ii.  43  i. 
Petre  v.  Petre,  iii.  410. 
Petrje  v.  Hanway,  i.  262.  iii.  52. 

• V,  White,  i.  19. 

Pett  v.  Petr,  iii.  74. 

Pettifer's  cafe,  ii.  501. 

Pettifer  V.  James,  ii.  255; 

Petty's  cafe,  iii.  192. 

Petty  v.  Styward,  v.  39.  46. 

Petyt  n).  Berkley,  i.  59. 

Pexhall's    (Sir  Richard)    cafe,  i,  519. 

ii.  76.  iii.  588. 
Pey toe's  cafe,  i.  203. 
Peyton's  C2fe,  iii.  437.  vi.  463.611. 
Peyton  -u.  Ayliffe,  v.  256. 

■  — '  z/.  Bladwell,  iv.  542. 

V.  Bury,  i.  316.   iv.  4/^2. 

Phaefant's  cafe,  ii.  383.  iii.  716. 
Phelpe  nj.  Winfcombe,  v.  207. 
Philips  'u.  Brydges,  vii,  464. 

<v.  Bury,  V.  199. 

1/,  Carew,  i.  102. 

V.  Hele,  V.  36. 

— — —  'V,  Knightly,  i.  227. 
— —  1/.  Paget,  iv.  430. 
— — —  V-  Philips,  V.  23. 
— — —  -o.  Vaughan,  v.  8g. 
Phillips  -y.  Barker,  vi.  469. 

— f.  Biron,vi.  569.  609,610.  692. 

'        — z;.  Brown,  vi.  122.   vii.  409. 
■■  'V.  Bucks  (Duke  of),  i.  1 10. 

•  v.  Bury,  ii.  28.  iv.  505. 

— — —  f.  Fowler,  vi.  655.  657. 

■  —  'V.  Garth,  iv.  348.  350. 
———•V,  Gwynne,  i.  171. 

—' — —  1;.  Hunter,  vii.  406. 
— — —  f.  Kingfton,  vi.  206. 

— •  z;.  Phillips,  iii.  86.  683.  777. 

' —  qui  tarn 'v.  Scullard,  vi.  674. 
1/.  Simes,  vi.  746. 

■  —  v.  Smith,  i,  297. 

■  —  V.  Wood,  v,  448. 
Philpot  V.  Hoare,  i.  433.  ii.  73. 
Phiney  v.   Phiney,  iii.  76. 

Phipard  v.  Mansfield,  iv.  291.   v.  820. 
Phipps  i;.  Anglefey,  vii.  327. 
Phips  f.  JackTbn,  v.  620. 
Phorbes's  cafe,  ii.  452. 
phyficians'  (College  of  J  cafe,  vi.  371. 
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Phyficians  (College  of)  v.  Botler,  ii.  5, 
-— .     V.     Salmon 

(Dp.),  ii.  5-        " 
Pibus  ij.  Mitford,  v.  796.  vii.  78.  103. 
Pickering  1;.  Gunning,  iii.  594. 

a).   Stamford    (Earl    of),    i. 

590. 

V.  Thompfon,  vi.  122. 

1/.  Towers,  iii.  27. 

■  ■    ■  nj.  Trufte,  vi.  482.  vii.  $15- 

%>.  Vowles,  iv.  225. 

Pickerfgill  v.  Palmer,  vi.  657. 
Pickwood  v.  Wright,  ii.  495. 
Pidgeon  v.  Harrifon,  v.  684. 
Pie  v.  Cooper,  vii.  48. 
Pierce -t'.  Bartram,  i.  550. 

v.  Hopper,  vi.  388.  392. 

V.  Parks,  iii.  55. 

•  V.  Saunders,   vi.  475. 

Pierpont  v.  Cheney  (Lord),  iii,  410. 
Piers   Grifiith  v.  Hugh  Midleton,  iv. 

752.  v.  236. 
Piers  V.  Hoe,  ii.  568.  iii.  161. 
• V.  Piers,  vii.  291. 

V.  Turner,  iii.  94. 

V.  Winn,   iii.  445.  v.  810. 

Picrfon  v.  Dunlop,  iv.  696,  713.  716. 

-  "u.   Garnet,  iv.  339.  vii.  140. 

V.   Shore,  vii.  153. 

Piffin  u.  Fenton,  iii.  775. 

Pifrid's  cafe,  ii.  494. 

Pigot's  cafe,  iv.  415.   v.  176. 

Pigot  v.  Pigot,  vii.  15.  157. 

Piggot  V.  Garnifh,  iii.  415.  iv.   141. 

—  v.  Palmer,  ii.  329. 

V.  Penrice,  iv.  325. 

• ""■  P'g?°^>  V-  366. 

~— V.  Salifljury  (Lord),  v.  856. 

Pike  i;.  Badmerino,   vii.  356. 
V.  Ha/Ten,  vii.  38. 

V.  White,  i.  717. 

Pilchard  r.  Kingfton,  i.  265. 
Pilkington's   cale,  i.  366.  iv.  584.  v. 

211.  vi.  452.455.    _ 
Pilkington  1/.  Bayley,  vii.  143. 
^.  Haitings,  i.  366. 

V.  Peach,  i.  135. 

v.  Stanhope,  i.  142. 

Pillan  1:    Vaa  Microp,  iv.    596.  711, 

712. 
Pilfworth  V.  Pyett,  iii.  i6r. 
PinburyT.  Elkins,  i.  249.  iv.  310. 
Pinchon's  cafe,  ii.  220. 
Pinchon  v.  Harris,  iii.  62, 
Pincke  i».  Curteis,  i.  109. 

'    'V.  Thorny crofte,  iii,  215. 
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Vin'',  ex  parte,  i.  462. 

Pine's  cafe,   vi.  511.  541. 

PirjR  -u.  Leicefter  (Coun-efs  of),  i.  57, 

Pinlold<y.  NArrh^y,   v.  2t;6. 

PinktTton  v.  Marfhall,   vii.  4.05. 

Pinkney's  cafe,  vi.  601.  697. 

Pinknev  a/.  Collins,  i.  59. 

t <y.   Eaft  Hundred  (Inhabitants 

of),  iij.  512. 

• v.   Hall,  iv.  609.  713.  748. 

Pinnel's  cafe,   i.  42. 
Pipe  'V.  Agar,  v.  4.7.1. 
Pipen  V.  Pipen,  i.  137. 
Pippin  'V.  Ekins,  ii.  654. 
Piftor  V-  Dunbar,  vii.  398. 
Pit  1;.  Pidgeon,  iv.  361. 
—  V.  S:3ple,  iii.  292 N 
Pitcairne  v.  Briife,  iv.  32S. 

V-  Ogbourne,  ii.  653.  iv.  54J, 

Pitfield  "z;.  Morey,   vi,  462. 
Pitman  v.  M?.dox,  ii.  6:56. 
Pitt's  cafe,  iii.  527     v.  634.  6^6. 
Pitt  V.  Coney,  i.  333.   vi    415. 

'V-  Hunt,   i.  479.  481. 

— -  a/.  Jackfon,  iv    31c;. 

—-  'V.   Snowden,  ii.  341.  383.  iii.  716. 

Pitton  v.  Walter,  ii.  634. 

Pitts  f.  Gaince,  i.  73,  ii.  12.  iv.  611. 

1/.  Mellor,  i.  504. 

V.  Polehamp^on,  vi.375. 

Planche-z;.  Fletcher,  iv.  652.  658. 

Plank  "u.  Anderfon,  ii.514. 

Plantamour  fu.  Staples,  iv.  632. 

Piatt's  cafe,  iii.  798. 

Piatt '1'.  Hill,  vi.398. 

a/.  London   (oheriiFof),  vi.  387. 

— —  t;.  Sprigg,  vii.  156. 
Player -z;.  Jenkins,  i.  549. 
— —  1;.  Roberts,  vi.  679.  684. 

V.  Vera,  i.  549. 

— —  V.  Warn,  ii.  273. 
Playter's  cafe,  v.  349.  vi.  601.  697,698, 
Pleafe  "y.  Palfrey,  i.  265. 
Pleazance  <!;.  Higham,  iv.  164. 
Pledgard  v.  Lake,  iii.  236.  v.861. 
Plifle  ^'.  Smith,  vi.  254. 
Plomer -v.  Hockhead,  vii.  66. 
Plott  V.  Sleep,  iv.  206. 
Plumb  1).  Fluitt,  v.  53. 

«y.   Pluitt,  vii.  455. 

Plumbe  v.  Carter,  vii.  192. 
Plume    -v.  Beal,  vii.  381. 

. 'V.  Benthem,  ii.  249.  248. 

-.  'u.  Marchant,  iii.  83.  v.  373. 

».  'V.  Webb,  ii.  489. 
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Plunkett  V.  Holmes,  iii.  24j.v.768,769. 

v.  Penfcn,  iii.  59.462. 

Plymouth    (Councefs    of)    <y.    Archer 

(Lady),  vii.  294. 
; (Corporation    of)    'v.    Col- 

lingS  ii.  50. 

(Earlof)"!/.  Hickman,  vii. 139. 

Pockley  v.  Fockley,  iii.  85.  452.  v.  23. 
Pockiington  'v.  Peck,  vi.  125. 
Pocock  'V.  Lee,  i.  497.  508.  v.  35. 

«y.  Nafh,  vi.  215. 

Podger's  (Margaret)  cafe,  iii.  208,  v. 

829.  032. 
Poe  v.  Mournford,  vi.  215. 
Pointer -u.  Pointer,  i.  265. 
Pole  'v.  Pole,  vii.  150. 
Polhill  1;    Polhill,  ii  631. 
Pollard  'V.  Caiy,   vi.  602. 
'V   Downes,  vii.  i8j. 

f-  Greenvili,  iv.  156. 

v.  Lutteral],   iii.  215. 

'V.  Scoley,  vii.  190.  194. 

Pollen  <v.  Hufbmd,  vii.  360. 
Polyblank  •y.  Hawkins,   v.  336. 
Pomeroyy.  Partington,  iv.  147. 
Pomfrec  'u.  Riecroft,  ii.  66. 

(Earl)  'v.  Windfor  (Lord),  iii. 

419. 

Pomp  v.  Ludvidgfon,  i.  326. 
Pond  V.  King,   i.  14. 

V.  U;  dcrwood,  i.  260. 

Pool's  cafe,  i,  648.   vii.  258. 
Pool  -v.  B'^oadfield,  vi.  125. 

1/.  Duncombe,  vi.  76. 

I).  Longville,  i.  166.  ii.  345. 

1/    Neal,  ii.  283.   vi,  392. 


Poole 'y.  Boulton,  ii.45 
'V.  Needh-^m,  v.  844, 

V.  Shcrgoid,  i.  no. 

'V,  Willis,  vi.  121. 

Poor  V.   Seymour,  vi.  717. 
Pope  V.  Bifh,  vii.  394. 

<z/.  Bret,  i.  219. 

'v.  Cralhaw,  i.  481. 

1/   Curl,  iii.  651. 

v.  Harman,  ii.  716. 

v.  Redfearne,  v.  6x6. 

V.  Roots,  i.  109. 

v.  Rofs,  ii.  696. 

-zi.  Sr.  Leger,  iii.  339. 

1;.  hkinner,  iv.  59.   vii.  29. 

V.  Vaux,  iii.  446. 

Popham -y.  Aylefbury  (Lady),  vii.  147 

._. q;,  Bamfield,  i.  642.  iv.  265. 

Poplet  V.  James  ii.  581. 

Pordage  v.  Cole,  ii.  62.  oz.  v.  338 
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Port  v.  Cook,  vi.  219. 

V.  Turton,  i.  389. 

Portchefter  (Lord) 'y.  Petrie,  ii.  122. 

Porter's  cafe,  ii.  370. 

Porter  and  Rochefter's  cafe,  ii.  169. 

Porter    v.   Bathurlt,  vi.  754. 

— —  'v.  Grey,  ii.53. 

V.  Hubbart,  v.  109. 


Powle  v.  Godfrey,  i.  91. 
V.  Veer,  v.  759, 


—  v.  Shtphard,  vii.  425. 
•'V.  Svvetnam,  ii.  69. 


Portington's  cafe,  i.  638.  vi.  632. 
Portington  «i/  Rogers,  vi.  371. 
Portland  (Countefs  of)  1;.  Progers,  iv. 

244-  

Portman  v.  Willis,  jv.  352. 

Portmore  a/.  Morris,  ii.  659. 

Pory  v.  Wright,  vi.730. 

Poikins's  ca{e,  vii.  205. 

Potter's  cafe,  ii.  289. 

Potter    'V.  Loveday,  vi.  231. 

...  1).  North,  i.  621. 

— .  f.  Potter,  i.  113.  117.  iv.248. 

vii.  323,  324.  329. 
Pott's  cafe,  vi.  236. 
Potts  v.  Durant,  vii.  455. 

«!/.  Norton,  iii.  411. 

— ->  tv.  Potts,  i.  32. 
Poulteney  v.  Holmes,  iv.  128. 
Foultcr's  cafe,  vi.  369.  390. 
Poulteri;.  Cornwall,  i.  37. 
Povey's  cafe,  v.  625. 
Powel  V.  Bercsford,  vii.  300.  311. 

v.  Rokcfby,  lii.  5  16. 

Powell's  cafe,  ii.  577. 

Powell  V.  Cleaver,  iii.  4!!.  iv.  381. 

-■■■  V.  Glover,  V.  90.   vii.  loi. 

■  'V.  Hankey,  i.  u  1.  482. 
—— —  1;.  Hine  and  Adams,  vii.  58, 

■  I  f.  Jones,  vi.  216. 
«  f.  Little,  i.  299. 

v.  Millbank,  iv.  506. 

V.  Monnier,  iv.  712,  713. 

V.  Morgan,  iv.  209. 

-  «u.  Peach,  iii.  221. 

■■  <v.  Plunkctt,  vi.  250. 

m.  V.  Portherch,  i.  326. 

« v.  Price,  i.  113.  vii.  168. 

■  -nj.  Weeks,  vii.  443. 
?ower    1;.  Jones,  i.  295. 

-  V.  Portman,  vi.  28 1. 

— — — -  V,  Wells,  i.  259.  263.  vi.  682. 

Powis's  (Marquis)  cafe,  ii.  481. 

Powis's  cafe,  vi.  648. 

Powis  V.  Corbett,  v.  83. 

— — -  (Marquis  of)  -y.  Derail,  vii.  286. 

' (Lord)  a>.  Kirtman,  H.492. 
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Powley  V.  Walker,  i.  279.   vii.  396. 
Powvs  i».  Andrews,  vii.  380. 
Pcwzeliu-  i<.  Maddocks,  v.  142. 
Prat  v.  Taylor,   vii.  59. 
Prati  "i'.  Colt,  vii.  81,   82. 

V.  Fhanner,  v.  431. 

i\  Salt,  V.  619. 

i<.  Stotke,  vii    67. 

V.  Willey,  vii.  197. 

Pray  v.  Edie,  ii    57. 
Preckington's  cafe,   vi.  250. 
Prenfon  v.  Sone,  ii.  332. 
Prefect t,  ex  parte,  i.  443- 
Prefton's  (Loro)  cafe,  vi.  547. 
Prefton,  ex  parte,  i.  3K6. 

■  1/.  Eallwood,  vii.  394. 

v.  Holmes,  iv.  315. 

1 —  ni.  Morceau,  ii.  658. 

Prettyman  v.  Lawrence,  vi.  623. 
Price's  cafe,  ii.  597. 

Price,  ex  parte.,  i.  304. 

v.  Chewton   (Hundred  of),    iii; 

518.  _ 
a>.  Coa,  i.  669. 

'Zi.  Davis,  iii.  193. 

et  aL  V.  Faftnedge,  v.  82. 

<L-.  Goodrick,  i.  310. 

T.  Jenkins,  vi.  224. 

-u.  Kenrick,  v.  479. 

v.  Langford,  iii.  196. 

. <u.  Lloyd,  vii.  330,  331. 

v.  Mafcal,  vi.  748. 

— ^  v.  Neal,  iv.  737. 

■  V.  Parkhurft,  vi.  407. 
——  V.  Pratt,  vi.  729. 

V.  Tcrrington  (Earl  of),  ii.  636. 

f.  Warren,  vi.  651. 

^'.  Williams,  i.  241. 

Prick's  cafe,  iv.  452.  vi.  225. 
Priddle's  cafe,  ii.  583.   vii.  7. 

I  Priddle  ^•.  Napier,  vi.  7  12. 

11.  Napper,  vi.  756. 

Pride  i».  Bath  (Earl  of),  i.  518. 

i  Prideaux  v.  Gibben,  iv.  248. 

1).  Gibbon,  i.  113. 

i>.  Warn,  ii.  239. 

Pried -u.Pidgeon,  i.  388. 

Prigg  "v.  Adams,  vii.  67. 

Primrofe  17.  Bromley,  i.411. 

Prince's  (The)  cafe,   ii.  137.  vi.  39^, 

.    395*  vii.  467- 
Prince's  cafe,  iii.  14,  15.  580.  iv.  136. 

vii.  6;. 
Prince  and  Green  v.  Chandler,  iv.  i  $0. 
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Prince -y.  M^ulton,  ii.  269. 
Pring  <v.  Henley,  vi.  80. 

' 'V.  Pring,  ii.  655.  iii.  67. 

Pringleo'    Hsrtly,   iv.  650. 
Prior  -v.  Dawkes,   v.  34.8.  409. 
Pritch-rc!  "z;   Smivh,  vi.  230 

'v.  oitevens,  vi.  56. 

Piobee  V.  Dorchefter  (Marquis  of),  iii. 

i8z. 
Probert  1;.  Clifford,   iii.  87, 
Probey  'v.  Lumley,  iii.  12?.   vi.  9:;. 
Proaor  1/.  Bath  and  Wells  (Bifhopof), 

vii.  4g2. 
■'     ■        "z/.  Burdet,  ii.  86. 

■    -  -v.  Cowper,   V.  92.  lOI. 
Prodgers  f.  Fraz'er  (Lady),   iv,  9. 

n;.  Langhim,  iii.  317. 

Prohurft's  cafe,  iv.  505. 

Proof  'v.  Hines,  i.  303.  iii,  306,  307. 

vii.  203. 
VioKtr,  ex  parte,  iii.  605. 

"v.  Phillips,  vi.  363. 

Proteftcr  (The)  v.  Lumley  (Lord),  v. 

233- 
Proud  1;.  Hawes,  vi.  217. 
— —  1/.  Turner,  iii.  77. 
■  *u.  Willim  te,  v.  141. 

Proudfoot,  ex  parts,  i.  428.  4.58. 
Provvfe  "y.  Abingdon,  iii.  87.  iv.^oi. 
Pruer  v.  Moadman,  vi.  207. 
Pryn's  cafe,  ii.  171.  v.  676. 
Prynne  I/.  Slaughter,  vi.  115. 
Pryor  -v.  Powers,   vi.  657.  66(j. 
Puckeridgp  1/.  Brown,   vii.  214,  216. 
Pudfey  1;.  Podfey,   vi.  208. 
Pogh  'V.  Goodtule,  ii.  503. 

' 'V.  Leeds  (Dukeof),  iv.  57.  387., 

1;.  Robinfon,  v.  332. 

• 1;.  Smith,  vii.  447. 

Pullen -z;    N  cho)a%   v,4ii. 

— — — -  %u  palmer,  iii.  705.  vi.  402. 

'v.  Rf-ady,  iv.  423. 

Pullin  nj.  Sf.ukes,  vii.  454. 

Pulieney    1/.  Darlington,    i.  114.    vii. 

44H. 
Purcliafe  -z/.  Jegon,  1.  163.  v.  36S.  456. 
Pur<!y  V-  Stacey,  v.  195.   vi.  247. 
Purefoy  <z;.  Parefoy,  v.  84.   vii.  181. 


1/.   R'gers, 
298.   V.  7O6 


455' 


IV.  2  ,2 


Putflow  v-  BaiUy,  i.  204.  vii.  49. 
-■■■  v.  Parker,  v.  781. 

Pufey  V.  DfbouvrK,   >i.  253. 
-  ■    ■    <z;.    PiM'^v,   iii.  65. 
Pufhman  <v.  Fil  iter,  va>  I40.  493. 
Pmt  V,  Nofworthy,  i.  30. 


P't:  1;.  Rav^ftern,  v.  442.  vi.  7C4. 
P      .IS  <v.  Mitf-ird,  v,  726.  vii.  126. 

'u.  Smitti,    '.  482.  507. 

Pyc  a;  Danbuz,  i.  430. 

V   George,  vii.  154. 

"J.  Rea,   vi.  •767. 

Pyke  •U.Bath   and  Wells   (Biihop  of), 
vii.  476, 

v.  Crouch,  vii.  337. 

f.   Pyke,  i.  i  lo. 

v.  White,  i.  72;. 

V.  Williams,  i.  121. 

Pyin  'V.  Bhckburn,  vii.  457. 

Pyne  v.  Dors,  vi.  684. 

Pyot  -v.  Pyot,  iv.  328 

1'.  St.  John  (Lady),  i.  53.  vii.  258. 

Quantnck  1;.  England,  1.  400. 
Q^'if^k  'u.  Ludhurrow,  v.  699. 
Q^!lt=r  <z/.  Muflindjne,  iv.  90,  91. 
Quin  <i/.  Keep,   v,  374.   vii.  409, 
Qj^Sxicy,  ex  parte,  vii.  258. 
Opinion,  tx  parte,  vii.  408. 


Rabyi/.  Robinfon,  vi.  632. 
Rackfield  'z/.  Carelefj,  ii.  655.  iii.  71. 
Rackham  1/.  jclfup,  i.  623.   vi.  707. 
Radclifiei;.  D'Oyiey,  i.  98. 
—'U.Graves,   vii.  182- 


'V    Michael,  vi.  246. 

Rac'/ord  "Z/   Hnrbyn,   v.  425.   vi.  617. 
Radiev  <z/.  Rudge,  vi.  700. 
Radly  v    Manning,  vii    201. 
Radnor's  (Parifh  ot)  cafe,  i.  605. 
Knikesi;.  P.reau,  i.  393. 
Rikc'z;.  R'w,   ill.  79. 
Rakeltraw  v.  Brewer,  v.  19. 
K&leigh'i  (Sir  W  )  cafe,  vit.  186. 
Ramlden  1/.  Hylton,  iii    301. 

f.  Jack(on,  iii.  87.  vi.  123. 

nj.  Langley,  v.  104. 

Ramfey  <z/.  Atkinfon,  ii.  106.  v.  359. 
Ran  'u.  Cartwr'ght,  v.  3^.  44. 
Randal's  cafe,  11    451. 

Randal  'v.  H  irvey,  i    267. 

'V.  Jenkmg,  iii.  364. 

—  V.  Pavne,  iv.  4I4. 

v.  S  <  ly,  iii.  492. 

Randall 'y   Bookey,  iii.  67.  *ii.  142- 

—    V.  C»'ckan,  iv.  0.(9. 

Randle -z;    huiler,  vii     398. 
Ranelagh  (Lord)  v.  Hsys,  i.  loR 

Q^(j  2  JRann 


5;^ 


A    TABLE    OF    THE 


Rann  ni.  Green,  i,  258.  v.  341.  vl.  397. 

. nj     Pickens,   ii.  49. 

Rafhleigh  v.  Mafters,   vi.  25. 

—  —  <i;.  Salmon,  ii.  276.  iv.  740. 

flaft  'V.  Roe,  i.  2. 
R-.ftall  1;.  Draper,  ii.  287. 
Ra'ciiff's  cafe,  vi.  562. 
Ratcnfff.  Davis,  i.  663.  vi.  6S7. 
Ratcliffc's  cafe,   iii.  50.  404. 
Ratcl.ffc  i;.  Burton,  ii.  55.  461. 
— — -  m   Divi<,  vi.  J55. 

. 1;.  Shoolbred,  iv.  652. 

f.  Tate,  ii.  436. 

Ratfle  7;.  Pophain,  iv.  152. 
Rattray,  ^jf /iar/<>,   i.  415. 
Raienh.ll  1^    Danfey,  v.  819. 
Ravenfcroft  1;   Eyles,  i,  90.  ii.  516. 
Jlaw  "V.  Potts,   iii.  299. 
Rawden  m.  Sbac'wfli,   iii.  34;. 
Rawe  nj.  Chicheller,  iv.  224. 
Rawles  "v.  Mafcn,  iii.  387. 
Rawley -z'.  FIoHand,   v.  727.   vii.  127. 
Rawline  'v  Vincent,  ii.  87. 
Rawlins's  cafe,   iv.   189. 
Rawlins  'v.  Parry,  v.  670. 

1;.  Pcwel!,  i.  171. 

RaAlinfon  v   Gunfton,    vii  40 1. 

, —  'V.  Hu  chins,   v.  lor. 

1, 1;.  fvlontague,  i.  iSi. 

»— 'V.  Owens,  iii.  609 

— -~ 'V.  Shaw,  iii.  II.   v.  686. 

• 1/.  Stone,  iv.  7074 

Rawfon  <}.  Maynard,  ii.  420. 
Rawflorne  -r.  Eentley,  iv.  339. 
Ray  'u.  Boaly,  ii.  470. 
Raymond  7;.  Borbedge.  v,  624. 

. ^.  Oking  (Hundred  of  j,  iii- 

512. 
Raynol  1;.  Ch^mpernoon,  vi.  579. 
Raynard  f.  Chafe,  iv.  574. 
Rayner  1;.  Brongh,  i.  326. 

<y.  Grimilone,   vi.  227. 

"v.  Mowbray,  iv.  348.  350. 

Raynesi;.  Spicer,  vii.  505. 
Rizing  lu  Ruddock,   vi.  405. 
Rea  V.  Ramfay,  i.  190. 
R.eaa's  cafe,  iii.  21,  22. 
Read's  (Sirjohn)  cafe,  v.  547. 
Read's  (Sir  Thomas)  cafe,  vi.  127. 
Read's  (Sir  William)  cafe,  i.  295. 
Read  f.  Bowers,  iii.  651. 

<z;.  Erookman,  ii.  645.  v.  170. 

.  <u.  Chapman,  iv.  621. 

. a/.  Crop,  vii.  448. 

— —  ni.  Dawfop,  V.  456.  vi.  676. 


Read  'v.  Devaynes,  iii.  27. 

V-  Duck,  ii.  256. 

'v.  Dupper,   vii.  398. 

-Tj.  Garnett,  i.  238. 

nj.  Hawkins,  ii.  259. 

'V.  Je^^fon,  i.  5C3. 

'u.  Miture,  iv.  763. 

cu    N:ifh,   iv.85.    155.   vii.  104. 

'v.  Read,   V.  523. 

•^'.  Redman,   vi.  404,405,406. 

1).  Snsll,   iv.  310. 

<y.  Truelove,  iii.  44.  vii.  183. 

^.  Wilmot,  vi.  569. 

Reade  T/.  Chambers,   v.  615. 
Reading's  cafe,  iii.  672. 
Reading  I/.  Rawfterne,  iii.  688. 

v.  Royfton,  ii.  304. 

Real  f.  Macky,  ii.  57. 
Reafon 'I'.  Ewbank,  -.i.  581. 

nj    Lifle,  iii.  334. 

<&.  Sacheveral,   v.  81. 


Rebow  --v.  B-'ckerton,   v.  663. 
Record  ^v.  Betcenham,  i.  139. 
Redding'!/.  Roy  (Ion,  v.  730. 
Redman  -v.  Edolph,  i.  148.  156. 

'v.  Rpdman,  iv.  542. 

nj.    Winford,   vi.  122. 

PN.edridge  nj    Palmer,   vii.  42. 
Redfhaw  1/.  Brafier,   ii.  256. 

1/.  Brocke,  vi.  688. 

nj.  Hefter,  iii.  462. 

Redftone's  cafe,  vi.  229. 
Redfioneo'.  Elliot,  vi.  206.  240, 

-  '  ■  —-   -y.  Pomfrei£t,  vi.  228. 
Reece  11.  Dacre  (Lord),   vii.  491. 
Reech -z^.Kennigate,  i.  118.  vii.  139. 
Reed-u.  Coats,  iv.  728. 

'y.  Hatrilbn,   vi.  560. 

"J.  Nafh,  i.  123. 

Reeks  --v.  Groneman,  i.  327. 
Rees  1;.  Abbott,  i.  19.  iv.  733. 

<!,•.  B^rripgton,  vii.  507. 

f    Morgan,  i.  166.  vi.  86. 

,1/'.  Parkinfon,  vii.  504, 

Reeve  n).  Farmer,  vii.  396. 

v.  Holgate,  vi.  218.  246.  24^, 

1;.  Long,  iii.  583.  v.  766. 

1;.  R-'Cve,  iii.  304. 

Reeves  1'.  Heme,  iv.  412. 
v.  Probart,  vi.462. 


Reg.  1;.   Bedford,  iv.  453. 
•— —   <v.  Bentiey,  ii.  667. 

,  <■  V.  Bcwdley    (Corporation  of), 

vi.  669. 
— —  1/.  Blagden,  v.  403. 

Reor, 


NAMES    OF    THE    CASES. 


597 


Reg.  'V.   Bofcawen,  ii.21. 
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■ 'V.   Rutter,   iv.  567. 

I*.   S»weli,  vii.  2CO.  2Ci,2C2. 
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V.  Chfller  (Bifhop  of)>  i-  356.  ii, 

27.   iii.   381.    iv.   506.   761.    v,  602, 
603.  vi.  359. 

—  V.  Chetvvyrd,  i.  356.  v.  2Q5. 
V,  Chicheller  (Bilhop  of),  1.  287. 

vi.  198. 
V.  Clapham,  iv.  5O3.518. 

V,  Clapp,  iv.  569, 
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P-ex    V.  Clark  (SlrF.),  v.  603.  609. 

--•  V.  Claike,   i.   68.  686.  iii.   432. 

vii.  460. 
— •—  V.  Clarke  (James),  iii.  438. 

—  —  V.  Clarkfon,  iii.  438. 

• V.  Clayton  le  Moors,  vi.  358. 

—  —  V.  Clifton,  i.  286. 

— —  V,  Clifton  (Inhabitants  of),  vii. 

122. 

• 1?.  Cogan,  iii.  285. 

'  V.  Colthefler    (Mayor  of),    iv. 

506. 
— —  "v.  Cole,  vii.  387.  455. 

V.  Coles,  vi.  151, 

— —  1;.  Collingburne,  iv.  566.  568. 

V.  Combrune,  iii.  549. 

— —  V.  Cooper,  vii.  416. 
— —  V.  Cornelius,  ii.  635. 

—  •■■  V.  Cornforth,  iii.  408. 
— —  V.  Corum,  vii.  422. 

V.  Cotton,  ii.  482.  734.  vl.  35. 

*u.  Coventry   (Mayor  of),  ii.  21, 

22,  23. 
— —  V.  Cover,  v.  213. 
•— —  V.  Cowper,  iii    555. 

V.  Cox,  iii.  476.  802. 

— —  1;.  Crackenthorpe,  vii.  463. 
— —  v.  Crcke,  ii.  8.  iii.  284. 
— —  V.  Crofsley,  vii.  508. 

—  —  v.  Croydon  (Inhabitants  of),  iv. 

503- 

—  —  v.  Cumberland  (Inhabitants  of), 

vii.  413,414. 
»  V.  Curl,  iii.  636.  iv.  453. 

. T.  Dalton,  i.  356. 

— —  V,  Daly,  V.  565. 
1'.  Darby,  iii.  549.  6^J. 

1:  Davies,    ii.    127.  iii.  646.  iv. 

567- 
1;.  Davis,  iv.  566.  vi.  372.  675. 

vii.  45  q.  466 

-— —  V.  Dawbeny,  iii.  645. 

— .—  "u.  Diwes,  i    323.  iii.  427. 

V.  Day,  iv.  5 10. 

z:.  Delaval  (SirF.),  iii.  438.637. 

cv.  Derby  (ivlayor,  &c.  of ),  ii  26. 

T.  Derbyfhire    (JulHces  of),    iv. 

508. 
— —  V.  D?von(hlrp  (Earl  of),  v.  630. 
V.  Dibbens,  ii.  150. 

—  —  v.  Dickin,  iii.  645. 

1;.  Ditchingham,  iv.  560. 

— —  V.  Dixon,  iii.  550.  v.  1^7. 

^—  V.  Doncalter  (Mayor  of,  &C.),  ii. 
18.  21.  26.  iv.  519. 


Rex    "u.  Dorchefter  (Juftlces  of),  iii. 

797- 

i<.  Douglas,  vi.  430. 

•  V.  Dowlin,  v.  308,  309. 

V.  Downes,  iii.  646. 

— —  V,  Dryden,  vi.  406. 

V.  Dublin  (Dean),  1.  552. 

i>.  Dunage,  iii.  549. 

— —  V.  Dunbar,  ii.  524. 
— —  v.  Earbury,  i.  607. 

-v.  Eall  Knoyle,  iv.  560. 

-v.  Eaft  Lidford  (Inhabitants  of), 

iii.  502. 

V.  EJen,  ii.  589. 

v.  Edgar,  iii.  647. 

1).  Edwards,  i.  286. 

V.  Edyvean,  i.  285. 

— —  V.  Egginton,  i.  458. 
— —  V.  Elkins,  i.  286    vi.  91. 

V.  Ellis,  ii.  17.  588. 

V,  Elfee,  V.  591. 

— —  V.  Elwell,  iii.  249.  438. 

V.  Ely  (Bifhop  of),  iv.  505. 

V.  Enes,  iv.  452. 

V.  Epifc.  Celior,  ii.  29. 

-v.  Epifc.  Dunelm,  i.  27. 

V.  Epifc.  Eliens,  ii.  28,  29. 

V.  Epifc.  Lincoln,  ii.  30. 

-v.  Erie,  iv    506. 

V.  Eundem,  iii   637. 

V.  Evered,  iv.  563.  565. 

V.  fivefham  (Mayor,  &c.  of),  iv. 

498- 

— —  v.  Exeter  (Earl),  vii.  467, 

— —  v.  Exeter  (Mayor  of),  iv.  521. 

V.  Eyre,  ii.  668.  677.  vi.  103. 

V.  Fairclough,  vi.  759. 

V.  Fairfax,  iv.  569. 

j V    Fearnly,  in.  573- 

11.  Ferrers  (Earl),  iii.  432. 

I V.  Field,  iv,  502. 

V.  Fieldhcufe,  iii.  547. 

V.  Fielding,  iii.  637.  802.  V.  618. 

V.  Filer,  iii.  334. 

_ —  V.  Filewood,  iii.  643. 

<u.  Filher,  iii.  573. 

v.  Fitzgerald,  iii.  438. _ 

—  -:..  Firzwater  (Lord),  vi.  657. 

__  >v.  Fleet,  iv.  570. 

V.  Fletcher,  ii.  581.  vi.  319. 

v.  Flint,  iii.  555. 

— —  V.  Ford,  ii.  589. 

V.  Forreft,  iii.  797. 

.  V.  poller,  iii.  647. 

V.  Fowler,  ii.  666.  v.  231.  vi.410.' 

Q^q  4  Rex 
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Rex    V.    Fox,    ii.   591.    iii.  637.    iv. 

— —  <!/.  Francis,     m.    64.4.    647.    vi. 

^75-         ,,.      ... 
■■         <v.  Frankhn,  111.  743. 

-  v.   Freemin,  i<i.  557,   vi.  92. 

.  1;.  Frefhford  (Churchwardens  of), 

iv.  509. 

■  V.  Fry,  vii.  463. 

.  7;.  Furfer,   vi   649.  656.  676. 

'■  V.  Gailwick,  i.  372. 

— —  V.  Gamlingay    (inhabitants  of  , 

iii.  501. 

-  <!/.  Gardner,  ii.  10.  iii.  334. 

V.  Gaft  or  Garth,  vii.  207. 

■ 'v.  Gateiy,  iv.  566. 

•— —  t',  Giul,  vii.  ;i. 

— —  "J.  Genge,  i.  686. 

'  1/.  Gilbert,  vi.  676. 

. V  Gilham,  vii.  469. 

.  'V.  Gilifl  =  r,  iv,  570. 

— —  V.  Gil!,  iii.  549.  iv.  ^6j, 

' 1;.  Ginevar,  vii.  413. 

■ o'.  Glamorganfhire  (Inhabitants 

cf),  i   535. 

■  ■  V.  Glaltonry    (Inhabitants   of), 

vi,  390. 
■ ■  1/.   Glouceiler    (Mayor   of),    iv. 

■  V.   Godwin,  iii.  645. 

'v.   Gofper  and  Shire,  ii.  48B. 

— —  V.   GoL'dge,  i.  6S4. 

v.   Gough,  vi.  655. 

■^ —  f.   Gray's  inn,  iv.  506. 
•'    ' "    V.   Great    Farringdon    (Inhabit- 
ants of),  vii.  441. 

'V.  Green,  vii.  461. 

— 1/.   Greenwich,   ii.  66;. 

<7-».   Greenwood,   i.  307.  356. 

— —  ■^'.   Griffi:h,  ii.  i,6 

i>.  Grimes,  ii.  t-.  iii.  647. 

— —  'u.   Grofvenor,  iii.  641.     v.  19I. 
vi.    141. 

^.   Griindon,  ii.  29. 

— —  11.   Guerchy,  i.  i.jZ. 

-■■    -   V.  Guildford     (Approved     Men 

of),  iv.  507. 

■ V.  Hadlow,  i.  174. 

i>.  Haines,  v.  295. 

— —  V.   Hales,   V.  295.   vi.  645. 

--v.  Hales  Owen,   iv.  566.  568. 

— —  'v.  Hall,    i.    285.   6ii,  iii.  573. 

iv.  457.  V.  456.   VI    395. 
— —  'V.  Hallam,   v.  568 
— — 'f.  Hammond,  iii.  495.  I 


Rex     v.  Hamftall   Ridwate,    iii.  797. 
iv.  570. 

f.   Handy,  v.  150. 

V.   Hanfrer,  ii.  248. 

-v.  Hankey,  iii.  641. 

'v.   Harbufton,  iv.  570. 

1;.   Hare,   v.  570. 

--0.   Hare    and    Man,    v.  477.  vi. 

1  20. 

'v.   Harman,  i.  561. 

-v    H3r-'s,!.599.iii.  544.  vi.  394. 

'V.  Harriion,  i.  (548.   vii.  387. 

'u.   Harfey,   i.  607. 

v.    Hart,  iii.  743- 

1/.  Hdiiford  (lnhabicantsor),iii. 

502. 

1'.   Harvey,   vi.  323. 

v.   Harvvood,  i.  599.  ii.  248. 

—  v.   Hafwell,  iii.  641.  iv.  452. 

<!,    Kawkes,  i.  65. 

— —  'v.   HawkeLvood,  vi.  363. 

'V.  Hayes,  iii.  571.  v;i.  20. 

7'.  Kearif,  iii,  646. 

—  'V.   Heafeman,  iv.  566,  567. 

nj.   Heath,  ii.  16, 

1/.   Heaven,  ii.  25. 

— —  'V.  Htbden,  iii.  647, 

'v.   Hedcn  (Mayer  of),  iii,  646, 

— —  'v.   Heilier,   vi.434, 

1;,   Hendon  (Lord  of  the  Manor 

of),  i.735. 
■y.  Hendricks,  iii.  641. 

--v.   Hen  fey,   i.  607. 

'Z'-.  Hertford,  iii.  643. 

'v.  Heydon,  ii.  6t^. 

-v.  Heyward,  vi.  458.  442. 

'V.   Hide  and  others,  vi.  191. 

V.   Higgins,  iii.  732. 

V.   Highnam,  iv.  560. 

-v.   HII.  iii.  334.   V.  2^5. 

IT.  Hindringham,  iv.  563, 

'V.  Kolbeck,  vi.  360. 

f.  Holland,     i.    283.    iii.    561. 

637.  vii.  89   i'35.  390. 

v.   H(!t,  ii.  609.   vi.  655,6^6. 

'V.  Holy  Trinity  in  Wa.'eham,  ii. 

663. 

-v.   Horne,  iv.  454. 

1/.  Horjley,  i.   286. 

V.    Honon,   iv.  509. 

v    Hoflcins,   i.  284. 

i>.   Holtfiicn    (Fraternity  of),  ii. 

635. 

'V.  Hoftsrd  (Lord  George),  vi. 

439- 
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Rex    V    Howell,  iii.  643. 

■ v.  Hoyte,  vii.  420. 

— —  <y.  Huggins,    ii.    589.    vl.  600. 

vii.  20. 
— —  *y.  Hunt  and  another,  vi.  347. 

—  —  v.  Hunter,  vii.  46. 

'V.   Hofchins,  vi.  443. 

'V    Jngram,  iv.  5  i  i . 

'v.   Jacklon,   1.613.111.637.802. 

vii,  414. 

«z/.   Jarvis,  iii.  334. 

— —  1/.   Jenkinfon,  i   567. 
— —  v.  Jenneam,  iv.  452. 

V.   Jetherell,   vii.  463. 

— —  'V.  Jerherell  (Thomas),  iii.  124. 
— —  '-v.   Johnfon,   iii.    46     438.    547. 

747   vi.  643. 

—  'V.  Jjhnfon  and  others,  iv,  500. 
'V.  JollifTe,  i,  101. 

'v.  Jones,    3.   z6.    iii.  286.  549. 

637. 

1/.  Jotham,  iv.  502. 

<y.  J„ad,  i.  356,  357-  613. 

' <v.   Keat,  ii.  667. 

— —  'V.  Kemp,  v.  590.  602.  720. 
— —  V.  Kendall,  i.  607.  611. 

■ V.  K  fTel,  iii.  427. 

w—  ai.  King,  i.  561.   iii.  574. 

<v.  Kmgfton  (Mayor  of),  iv.459, 

'u.   Kirnerfley,  iii.  549.  637. 

■ n/.  Knight,  iv.451,  452. 

♦  'v.  Knollys,  ii.  118.  vi.  635. 

et  Reg.  v.  Knollys,    v.  635. 

— —  V.  Lacy  and  Parker,    vi.  523, 

V.   Ladfinghani,   vii.  3. 

v.  Langham,  iv.  570. 

— —  1/.   Langley,  iv.  573. 

<y.   Lanvair   DufFryn  CKvyd,    iv. 

560.   vi.  360. 
— —  f.  Larwood,  v.  452. 

. et   Reg.  1'.  Larwood,  vi,   141. 

— —  'V.  Latham,  iii.  644,  645. 

V,  Layton,  iii.  249. 

v.  Leap,  iii.  574. 

— —  v.   Lfginham,   vi.  393. 

1;.  Leicefter  (Mayor  of),  ii.  25. 

'V.  Leighton,  iv.  561. 

v.  Lewis,    1.  284.  iv.  509.  vi. 

6c.  434. 
_ —  V.  Lime  Regis,   iv.  519.  521. 

t;.  Lincoln  (Bifhop  o(),  iv.  505. 

'v.  Lincoln  (Mayor  of),  iv,  578. 

<z;.  Lilten,  iii.  344. 

— —  1;.  Little,  ii.  19. 

■—  v.  Liverpool   (Mayor,   &c.  of  J, 

ii.  18.  105. 


R( 


X    I.'.  Lloyd,  V.  212. 

—  'V.   Loggan,  iii.  109. 

—  '-J.   London  (Biftiop  of),   ii.  418. 
iv.  502.    v.  530.  vi,  383. 

—  '  t  Reg.  v,  London    (Bifhop  of) 
and  others,  vii   4^1. 

—  'V.  London  (Ciry  of),   iv.  504. 

—  1;.  London  (Mayor  of),  ii.  589, 
iv.  504. 

—  V.  Lone,  i.  684,  iii,  549. 

—  v.  Lookup,  iii.  565.  vi.597. 
• —  V.   Lord,  iii.  249 

—  1/.  Lowther    (Sir    William),  iii. 

645- 

—  1;.  Loxdale,  iii.  798.   vi.382, 

—  v.  Lubbenham  (Intiabitants  of), 

—  'V.  Lockup,  iii,  343. 

—  -v.  Lyme  Regis  (Mayor  of), i. 167. 

—  1;.  Lyme  R  gis,  ii.  24. 

—  '-J.  Lynn,  in.  549. 

—  t?.  MackintoJh,  iii.  430. 

—  V.  Magrath,  i.  356. 

—  ■:;.  Malland,   vi.  394. 

—  ■:;.  Mancot,  iii    333. 

—  'V.  Mannsm,  iv.  558. 

—  V.  Marfden,   iii,  1 10.  643.  645, 

—  v.  Mafon,  iii,  323. 

—  1;.  Mailers,  iv.  452. 

—  'V.  Mathew?,  iii.  563.  571. 

—  V.  Mawbey,  vi.64i.656  vii.463. 

—  'V.  Mead,    i.    174.    ii,  635.    iii. 
42O.  438. 

—  'V.   M'*in,  iii.  6.1.5. 

—  'V.   Middleton,    iv.  459,  vi,  36. 

—  -v.  Middiezoy    (Lihabitants  of), 
ii.  649. 

—  v.  Midhurft   (Borough   of),    iv. 
499. 

—  <i;.  Midlam,  ii.  45. 

—  'V    Mierre,  i.  686. 

—  'V.  Miles,  iii,  641.  iv.  452.    vii. 

S'3- 

—  'V.   Miller,  u.  17.  vii.  420. 

— -   'V.   Minify,  vi.  91. 

—  v.  Monday,   ii.  17.  21. 

—  <y.    McnkhoU'f,   vi.  56. 

—  1).  Montague  (Lard),  iv,  499. 

—  v.  Morgan,  iii.    571.  643.  Hoo. 
v,  300,  vi.  371,  395. 

— ■  V.  M  jrris,  v.  309-  ii.  15. 

— .  1/.   Morslock,  iii.  645. 

—  1;.   M  innery,  ii.  667. 

11.   Munoz,  iii,  323. 

V.   Multers,  v.  570. 

—  V.  MyddletOD,  vii.  469, 
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Rex    V.  Myere,  lii.  476. 

— —  f.  Nathan,  i.  407.  612. 

«— —  V.  Nettle,  Sic,  vi.^30. 

■»  V.  Newling,  iii.  64(3. 

— — .  V.  Newfham,  ii.  17.  iv.  514. 

V.  Nicholls,  ii.  55. 

«— —  v.  Norch,   vi.  418. 

-  ■•     'V.  North  (Lordj  and  Grey,   iii. 

43O' 
— —  1/.  Northamptoa    (JulHces    of), 

i.  203. 

V.  Northowram,  iv,  560. 

'V.  Norton,  i.  356. 

— —  f.   Norwich  (Bifhop  of),  vi.  198. 
«z/.   Norwich  (Dean  and  Chapter 

of),  iv.  506. 
— —  V.  Norwich  (Mayor,  &-C.  of),  iv. 

5.6. 
_ —  «y,  Notiinghsm  (Earl),  v.  525. 
— —  'v.  Nottingham  (Mayor,  &c.  of), 

vi.  641. 
— —  v.  Nudigate,  vii.  33. 

-  v.  Nunez,  ii.  588,  589. 
— —  V.  Nutley,  ii.663. 

V.  Nutt,  iv.  458. 

— —  T.  Old  Arkiford,  v.  3 19. 

V.  Oliver,  vi.  55,  56. 

i>.  Orme,  iv.  454. 

— _  v.  Ofborn,  i.  566.    iii.   549.  iv. 

454- 

— —  1).  Oxendon,  iv.  502. 

V.  Packington,  vii.  460, 

V.  Paget,  v.  624. 

— —  V.  Palmer,  iii.  637.  802. 

— —  V.  Paris,  ii.  5^8. 

V.  Parker,  vi.  330. 

v.  Parnell  (Doctor),  ii.  635. 

V.  Pafljmore,  ii.  31. 

V.  Pawlett,  iii.  422. 

V.  Pawlin,  vi.  374.  393, 

1).  Payne,  iv.  4J7. 

V.  Payton,   vii.  457. 

— —  V.  Peach,  iii.641. 

— —  V.  Pfacotk,  iii.  645. 

17.  Peaifon,  v.  300. 

— —  <v.  Peck,  iv.  579. 

' — —  V.  Peckham,  i.  284, 

— —  1'.  Pember,  vi.gi. 

— —  -y.  Pemberton,  iii.  570.   iv.  577. 

— —  V.  Penderryn    (Inhabitants   of), 

iii.  501. 
— —  1).  Pcnfa;:,  vi.  394, 
— —  V.  Pergam,    v.  204. 
.  V.  Perrott,  i.  406. 

-  —  V.  Pefry,  iii.  742.  v.  240. 
— —  V.  Peters,  vi.  6/H. 

— —  V.  Pewtrci's,  iii.  573. 


Rex  1/.  Pexley,  vii.  213. 

— —  V.  Philips,  V.  129.453^ 

— —  1;.  Phillips,  ii.  55.  iii.  641.646. 

V.  Phyficians    (College  of),    iv, 

V.  Piddlerenthide,  ii.  418. 

V.   Piercy,  ii.  587. 

1'.  Pilborough,  iv.  459. 

1'.  Pixley,  i.  436. 

— — -  V.  Plummer,  vii.  7.  ^j. 

V.  Plunkett,  i.  286. 

V.   Plympton,  iii.  6^7. 

1;.  Pococke,  iii.  549.  802. 

17.    Poland,   ii.  44. 

V.  Ponfonby,  ii.  25.  iii.  645. 

17.  Portington,  i.  581. 

IT.  Portfea,  iv.  561. 

1'.  Powell,  iii.  645. 

"v.   Pratt,  ii.  248. 

— —  V,  Price,  iii.  798.   vii.  412. 

— — .  V.  Prieft,  vi.381. 

V.  Pritchard,  vi.  3^5. 

i>.  Proffer,  ii.  584. 

— —  v.  Pollen,  iii.  334, 

V.  Py,  iv.  450. 

-D.  Pyke,  iii.  645. 

—  ■ —  V.  Raines   (Sir  Richard),    iii.  j. 

iv.  507. 

17.  Raines,  vii.  185. 

1'.   Rayner,   i.  360. 

v.  Reeding,  ii.  579. 

17.  Reeks,  vi.  359. 

— —  ir,  Rees,  iv.  501. 

— —  V.  Remnant,  i.  356.  613. 

17.  Revel,  iii.  549.  8oi,  802. 

—  —  1'.   Reynolds,  vi».  467. 

V.  Rhodes,  ii.  588.  iii.  34. 

17.   Richardfon,  li.  19.  21.  26. 

1).  Richmond  (Duke of), vii. 470. 

17.  Ridpath,  i.  360. 

17.  Ring,   iii.  284. 

— —  u.  Ripen,  ii.  201. 

17.   Rippon    (Mayor,  &c.  of),  iv, 

499.  515. 

17.   Rifpal,  iii.  549. 

17.  Ritibn,  i.  560. 

17.  Roberts,  iii.  640.  iv.  452.  455» 

V.  574.  vi.  250. 
17.    Robinfon,  iii.  544.  549.  64 1. 

vi.  394.  vii.  387. 

17.  Rochefter  (Bifhopof),iii.430. 

— — '  17.  Roddam,  iii.  422.  431. 
— —  1*.  Pop,  vi.  96. 

17.  Rogers,  i.  542.   iii.  645. 

— —  17.  Rook,  ii.  579.  V.  211. 

17.  Routledge,  i.  684. 

— —  V.  Rowledge,  vii,  57.  59. 

Rex 
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Rex    v.  Ruid,  i.  198.  356. 
— —  V.  Rudge,  i.  284. 

V.  Rye  (Mayor,  &c.  of),  iv.  517. 

"~—  V.  Sadler,   vi.  6k3. 

'V.  Sainfijurv,  iii.  549,  799,  800. 

-~—  €t  Reg.  v.  St.  John's  College,  ii. 

29,  30. 
— —  v.  St.   Margaret's,  Lincoln,    iv. 

569. 

—  —  <v,  St.  Nicholas,  Nottingham,  iv. 
569,  570. 

—  —  V.  St.  Paul's,  Bedforr),  vr.  360. 

■"•  St.  Peter's,   Chefter,  iv.  560. 

'V.  St.  Pecrox  in  Dartmouth,    iv. 

560,  561,  <;63,  570.  vi.  360. 

v.  Salifbury,  i.  356. 

• 1;    Saltern,  iv.  569,  570. 

■ v.  Sambourn  (Inhabitants  of  ),ii. 

654.. 

V.  Sargent,  vii.  470. 

v    Sargent  (John),  ii.  25. 

■ V.  Sarmoii,  iii.  5^9. 

■ ■v.  Sayer,   v.  472. 

-~ —  1;.  Scammonden  (Inhabitantsof), 

ii.  654. 
~ —  'V.  Scarfdale  and  Dupplin,  i.  607. 
— —  1/.  Sedley,  iii.  549. 
— —  "z;.  Seton    (Inhabitants    of),    v  i. 

414. 
v.  Sewers  Ccmmiffioners  in  York- 

fliire,  i.  561. 

f.  Sharpies,  iii.  5'49. 

v.  Sharpnefs,  i.  103. 

—  —  1;.  Shebbeare,  iii.  438. 

-v.  ShtfHeld  (Inhabitantsof),  iii. 

498. 

«y.  Shel'y,  ii.  635. 

— •—  v.  Shepherd,  iii    645. 

nj.  Shiever,  iii.  431. 

v.  ShrewHiary   Juflices,  i.  561. 

— 'V.  Shrewfbary  (Mayor  of,  occ), 

ii.  j8. 
— —  w.  Simons,   vi.  661.   vii.  19. 

-* v.  SimpTon,  iii.  43.  334. 

'V.  Smith,   i.  6\\.  iii.  323.  438. 

502.  549    571.  646.  764. 
'V.  Smithies,  i.  285. 

—  <y    Sneller,  iii.  426. 

n).  Solgard,  i.  751.  iii.  636. 

— —  1/.  Southerly,   vi.  3;. 
~— —  nj.  South  Lynn,  ii.  5S4. 
— .r—  V.  Sparrow,  i.  561.  vi.  377, 
— —  'V.  Spearing,  iii.  645.  647. 
— —  1).  Spelman,  vi.  418. 

—  —  V.  Spencer,  i.  546. 
«— —  /y.  Spriggins,  iii.  641. 


Rex    V.  S  acey,  iii    646. 

V.  Stafford  (Marquis  of),  iv.  505. 

nj,  StafFjrd  (Mayor,  &c.  of),  iv. 

498.  V.  142. 

—    n).  Stanley  and  his  Bail,  vi.437. 

1;.  Siapleion,  ii.  487. 

i>    Starlinp  and  oiher  Brewers  of 

London,  iii.  6  '7. 
—       'u.  S'3r  if^nt,  vii.  599. 
— —  'V    Stepn-ns,  Iii.  645.   vi.  413. 

-  —  V.  Sieveni^,  iii.  79^. 

v.  Steyning  (Inhabitants  of),  iii. 

502. 

a-.  Sfflkfs  i.  285. 

x.  StO'  ,  iii.  549. 

v.  Stone,    ii.    587.  iii.   334.    vL 

547.  549.  676. 
— —  v.  SirdDgeways,  ii.  18. 

1/.  Stratton,  iv    558. 

1).  Street,  iv.  506. 

f.  Stroughton,  iii.  J55.  v.  397. 

1^.  Stuar.,   vi.  650. 

o'.  Stubbs,  vi.  377. 

1'.  Surgeons  Company,  I.  549. 

-  —  <y,  Sutton,  iii.  574. 

-  —  "y.  Symonds,  iii.  641.646.  803. 
1;.  Tarrant,  iii.  636. 

V.  Taunton  St.  James's  (Church- 
wardens ot) ,  iv.  5 18. 

-y.  Taylor,  ii.  zi.24.  iii.  636.  v. 

123. 

— —  v   Tew,  i.  306. 

— '-  V    Thead,  'i.  667.  677.  vi.413. 

— —   v.  Thompfon,   iii.  334.  vi.  645. 

V.  riliy,  ii.  587. 

-v.  Tippin,  V.  224. 

V-  Tod,  jv.  509. 

V.  Toley,   vi.645. 

V.  Toller,   v.  577. 

V.  Tolpuddle,  li.  418. 

V.  Topham,  iv.  449. 

t'.  Tothili,  ii.  48;. 

1).  7'own{hend,  iii.  501. 

"y    Tranter,   v.   125. 

-v.    I  revilian,   iii.  574.   iv.  569. 

"u.  Triif-body,  ii.  24. 

V.  Tockr-r,   iii.  573.   vi.  c6. 

V.  Tuf ,  iii.  285. 

V    Tun!l'.'ad,  iv.  570. 

nj.  Turkey    Company,    iv.    508. 

1).  Turlington,  m.  438. 

-  V,  Twine,   v.  607. 
— —  v.  Upton,  vii.  208. 
V-  Uriyn,  vii.  21. 

— —  V,  Uttoxeter,  i.  561. 

Rex 
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Rex    V.  Vandeleer,  iv.  567. 

V.  Varlo,  ii.  17.   iii.645. 

— . —  <y.  Vaughan,  i.  286.  iii,  6^0. 
— —  "v.  Vincent,  iii.  34. 
— —  V'  Wade,  iii.  124.. 

. v.  WaglbfFe,  iv.  570. 

— —  -u.  Walker  (Dr.),  iv.  499.  510. 

— —  V.  Walker,  vii.  207. 

— " —  v,  Wallis,  iii.  643. 

— —  V.  Walton  Dale,  iv.  561. 

V.  Wanhope,  iii.  256. 

— - —  -o.  Ward,  iii.   141.  2S0.  iv.  498. 

503.516. 
— —  17.  Warden  of  the  Fleet,  ii.  136. 
— —  V.  Wardroper,  iii.  645. 
■■  V.  Warley,   vi.  358. 

— —  V.  Warminller   (Inhabitants  of), 

i.  570.  ^^    . 

— —  V.  Warre,  iii.  573. 

1).  Warrington,  iii    732.  vi.  162. 

V.  Watkinfon,  ii.  580. 

V.  Watfon,  iii.  636.   iv,  451. 

V.  Webb,  iii.  b^S.  v.  568. 

— —  v.  Webller,  iii.  637.  641.  8o2. 

v.  Weekes,  vi.  95. 

V.  Weils  (Corporaiionof),v.  210. 

— —  «y.  Weobly    (Churchwardens  ef), 

iv.  509. 
— - —  -u.  Wefion,  iii.  573. 
— —  V.  Whaley,  ii-  28. 

V    Wheatly,  iii.  549. 

<y.  Wheatman,  iij.  334. 

V.  Wheeler,  i.  229.  286,  2''^7. 

— —  V.  Whitbread,  i.  i;6i.  iii.  800 

V.  Whitchurch,  iv.  550. 

V.  White,  i.  84,  284.  ii.  15.  iii. 

549- 
— —  v   Whttinp,  11.  588,  580. 

« — —   -y.  WhitwtJI,  iii.  64.5. 

—  —  'V.  Wigan    ((nhabiiants   of),  iii. 
64!. 

— —  V,  Wigg,  iii.  574. 

—  —   i;    WildfT.an,   iv.  499. 

— —  «y.  Wilkes,  i.  35c,  607.  iii.  635. 

iv.  4C3.  v.  217.  247.  254. 
— —  1;.  Wilki(,s,   v\.  91. 

V.  Willetr,  iii.  641. 

' V.  Williams,  iii.  573,  643.  645. 

685.   vi.  380. 
— —  V.  WiiiiamfDn,  vii.  414. 

-v.  Wiilis,  iv.  514. 

V.  Willis  and  Brown,  vii.  46. 

— —  V,  Wilfon,  i.  103. 

— . —  1)   Wilts   (Jufiices  ofj,    iii.  501. 

iv.  k09. 
■ f.  Windham,  ii.  29. 


Rex    'V.  Winton,  iii.  426.  432.  435, 

V.  Wiih^rs,  ii.  21. 

'V.  Wifeman,  vi.  327. 

V.  Woodlands,  ii.  585. 

V.  Woodrovv,  iv.  514.  vi.  144. 

1}    Woodward,  vi,  688. 

V.  Woolllanton,  iv.  570. 

V.  Woohlor),  iii.  636.  iv.  453.  vi. 

393- 
<v.  Worceftcr  (Bi(hopof),vi.  2CO. 

v.  WorlVnhan),   ii.  635. 

1).  Wrexham        (ChiTchwardens 

of),  iv.  5  16. 
Wright,  i.  187.  ii.  52.  iii.  544. 

574.  636.  vi.  394. 
<v.  Wyatt,  iii.  334. 

V.  W)ke,  iii.  797. 

<y.  Wynd,   iii.  :^6^^. 

V.  Wynd  ham  (Dr  ),  ii.  13. 

'V    Wyndham,   i.  353.   iv.  509. 

«u.  Yandell,    v.   239,    240.    242. 

^~t /  • 

V.  Yarmouth,  iv.  560.  vi,  360. 

1;.  Yates,  ii.  26. 

"y.  York  (Archbifhop  of),  iv.  518. 

V.  York    (Mayor    of),    iv.    498. 

51S.  519. 

V.  Young,  iii.  802. 

'V'  Younger,  iii.  476. 

Rev  'V.  Steph^i,.':,  i.  497.   vi.  627. 

ReynelJ  <y.  Heal,   v.  456. 
I  Reynifn  v.  i\'Iart:n,  iv.  414. 
!  Reynold's  (Sir  G-.org-)  ca(e,  i.  118. 
I  Rfy.Tfld  ,'z;.  Ed;vardf,    vii.  420. 
I  Reynolds  'v.  Bvickic,  v,  408.   vi.  44. 

1).  Burling,   vi.  137. 

r-j,  Clarke,  vi.  556,  557. 

<y.  Clayton,  vii.  191.  198. 

.y.  H«y,  v.  6-3. 

.y.  Perkin.s   v    44. 

Rneecer  v.  Ower,  iv.  393. 

Rhetoritk  v.  Chappcl,  ii.  495. 

.Rhodes's  caf?-,   ii.  5K9. 

R  ce's  cafe,  ii.  456. 

R'ce  V.  SVrjeant,  iii.  297. 

— —  ru    Saute,  i.  19.   v.  375.  vi,  657. 

Rich's  cafe,  ii.  393. 

Rich  1;.  Coe,  iv.  61;. 

-X".  Dough-y,    vi,  571. 

(Lord)  v.  JFrank,  iii.  23. 

<v,  J^.ckion,  ii,  659. 

v.  Makf-peacf,  vu.  262. 

V    Pilkingron,   iv.  521. 

V.  Player,  iii.  732.  vi,  162. 

v.  Wilfon,   iv.  4C0. 

Richaids  v.  Aden,  vi.  59, 

Richards 
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Richards  q!-i  tarn  v.  Brown,  i.  157. 
•  1/.  Hodges,   i.  666.   v.  32; 


451, 


1'.  Seley,  iv.  132. 
■y.  Turner,  ii.  42. 


Rithardfon's  cafe,  v.  665, 
Richardfon,  ex  parte,  \.  455. 

— f.  Atkinfon,  vi.  681. 

■y.  Barnard,  ii.  509.  v.  667. 


vi.  166. 


140. 


447- 


1/.  Bradiha^,  i.  351.  459. 

—  1;.  Chancey,  i.   237. 

—  'y.  Chapman,  iv.  339.  vii. 

—  -u.  Dclborough,  ii.  172.  iv. 


608. 


•V.  Elphinftone,  iv.  371. 
1;.  Goodwin,    i.   461.    iv, 


n).  Greefe,  iv.  3S4. 

-y.  Jelly,  vi.  118. 

-  'V.  Rickmari,i.  282.ii.290. 

•  -v.  Sydenham,  vii.  488. 

■■'      "  » 1;.  Walker,  vii.  54. 

■'  nj.  Williamf,  vi.  657. 

Richman  <z;.  Cox,  vi.  620. 
Richmond  f.  Butcher,  iii.  63.  vi.  22. 

V.  Tayleur,  iii.  /S14. 

''  —   (Duke  of)  Hj.  Wife,  vii.  13. 

Rickfield  'v.  Udall,  vi.  404. 
Rickman  1;.  Morgan,  iv.  367. 
Rico  f.  Galtier,  v.  524. 
Ride 'u.  Atwick,  iii.  681. 
Rider -i;.  Bickerfton,  vii.  182. 

'v.  Smith,  i.  84.  v.  336. 

■ v.  Wager,  iii.  87.  iv.  355,  356. 

V.  684.  vii.  36S.  373. 
Ridges  v.  Mills,  vi.  239. 

1).  Morrifon,  iv.  361. 

Ridgway's  cafe,  v.  457. 
Riding  nj.  Edwin,  vi.  163. 
Ridler  ii.  Ridler,  iii.  539. 
Ridley  1;.  Pawnal,  v.  184. 
Ridout  "z/   Brough,  i.  443.  vi.  137. 
■'  'V.  Johnfon,  ii.  585. 

■  v.  Lewis,  i.  482. 

• 'u.  Pain,  iv.  253.  328. 

— 1).  Plymouth  (Earl  of),  iv.  287. 

'  «y.  Wheeler,  vi.  421,  422. 

Rigden  1/.  Hedges,  ii.  179. 

f.  Valliere, i.73i.iii.  679.685. 

Right -y.  Price,  vii.  313. 

1/.  Proftor,  ii.  429.  iv.  i6l. 

— —  v.  Ruffell,  iv.  255. 
•~— —  v.  Sidebotham,  iv.  255. 


R'ght  'V.  Thomas,  iv.  \.\.'j. 
Riley  v.  Adams,  vi.  195. 

v,  Parkhurft,  vi.  614, 

Ringftead  <i;.  Lanclborough,  i.  386. 
Rios  1;    B:l!ifante,  i.  326. 
Rippon  1).  Dcwding,  i.  507. 
Rifby  13.  Wentworch,  vi.  200. 
Rifden  'v.  Inglet,  i.  216. 
Rifney  1;.  Selbey,  i.  80.  iii.  296. 
River's  (Earl)  cafe,  vi.  413. 
Rivers's  cafs,  iv.  328. 
Rivers  <z;.  Coufin,   v.  628. 

V.  Lite,  vi.  234. 

Rivetts  V.  Godfon,  vi.  84. 

Rpach  v.  Garvan,  iii.  410,  41 1.  413. 

'u.  Hammond,  iv.  3^0. 

Roades  "u.  Barnes,   i.  43.  281. 
Robards  1;.  Stoker,  ii.  93. 
Robbins  ij.  Standard,  ii.  261. 
Robert's  (Dr.)  cafe,  iv.  505. 
Roberts's  cafe,  v.  650. 
Roberts,  ex  parte,  \.  414.  iii.  528. 
1*.  Appleton,  vii.  518. 

V.  Bennet,  v.  685. 

1/.  Cadd,  iv.  621. 

V.  Cook,  ii.  440. 

c.  Dixon,  iii.  369. 

'v.  Dixwell,    ii.  222. 


269. 

vii.  137.  179. 
'v.  Downes,  vi.  652. 

1;.  Ewer,  iv.  640.  644. 

'V.  Founereau,  iv.  651. 

^j.  Harnsge,  v.  155.  i6j. 

n^,  Higman,  iv.  343. 

«z/.  Hughes,  vi.  464. 

1;.  Kirgfiey,  i.  113.  vii.  169. 

— ~  1;.  Marries,  iv.  214. 

-v.  Marriot,  v.  450. 

'V.  Middleton,  iii.  109. 

'V.  Newbold,  i.  208. 

f.  Peake,  iv.  697. 

V.  x^'ifing,  vi.  108. 

v.  Roberts,  iv.  549. 

'V.  St.  John,  i.  112. 

T/.  Thomas  vi.  176. 

nj.  TremoyI,  vii.  207. 

-z/.  Trenayne,  vi.  190.  198, 199. 

nj.  Wetheral,  ii.  318. 

— —  <!/.  Wilkin,  v.  524. 

1/.  Young,  vi.  455. 


Robin's  cafe,  ii.  56. 
Robins  -v.  Crutchley,  ii.  395.  v.  449. 
Robinfon'scafe,  iv.  260.  v.  440.  vi.518. 
Robinfon  v.  Amptcn,  ii.  63.  81. 

-v.  Bel!,  iii.  3^8. 

Robinfoa 
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Robinfon  v.  Bland,   J.    276.    ii.   269. 
iii.  343.  vi.  76^.^ 

■  I  v.  B^uton,  iii.  389. 

m—— *u.    Gumming,    i.    35.     183. 

iii.  242- 
»  v.  Davis,  i.  238. 

«— — : V.  Davifon,  v.  62. 

m  —  1/.  Drybrough,  vi.  3631 

• V-  DuTgale-,   iv,  340. 

«— r- i;.  Fitzherbert,  iv,  321. 

_ "u.  Gf'e,  iii.  86.  v.  23.  26. 

■  1/.  Hardcaftle,  i.  113. 

■  ■    -  'v.  Harrington,  v.  61. 
'v.  Jago,  V.   17. 

.  qui  tarn  v.  Lequefne,  vi.  674. 

m —  V.  Litton,  vii.  264. 

.  'V.  May,  vii.  205. 

.- V.  Pett,  iii.  43.   vii.  180. 

I.  'V.  Railey,  v.  381.  444    462. 
<v.  Robinfor,  iv.  266.  291. 

■  •V.  Taylor,  vii.  142,  144. 
■  ■     1;.  Tonge,  iii.  87.  468. 

. -v.  Waller,  ii.  353. 

1;.  Webb,  ii.  248. 


Robfon  'V.  Culze,  i.  45$. 

s —  1/.  Eaton,  i.  201.  296. 

Roche  'V.  Cary,  i.  327. 
Rochell  'V.  Sreedle,  vii.  18. 
Rochefter's  (Bilhop  of)  cafe,  iv.  115. 
Rock  V.  Leighton.  iii,  87. 
Rockingham  (Marquis  of)  -y.  Griffith, 
vi.  194. 

.        (Lord)  'V.  Penrice,  vi.  23. 

Rodgers  v.  Maylor,  iv.  648. 
Rodney  v.  Strode,  ii.  27,. 
Roe  v.  Afhburner,  iv.  164. 

. V.  Avis,  iv.  327. 

. 'V.  Baldwere,  vii.  12$.  442. 

V.  Bolton,  iv.  255. 

v.  Collis,  iv.  265. 
.         v   Doe,  ii.  408.  454. 

'V.  Doe  on  dem.   Cbolmondly,  vi. 

644. 

' nj  Ellis,  ii.  412. 

— —  i;.  Exeter  (Bilhopof),  vi.  749. 

— —  'V.  Greiv,  iv.  278. 

— —  o/.  Griffith,  V.  729.   vii.  374. 

— —  1;.  Hanv^'ay,  ii.  635. 

—  —  a/.  Harrifon,  iv.  220, 

— —  'v.  Hicke.s  i.  724. 

— —  'u.  Hodgfon,  iii.  406. 

— — v    Jones,  i.  250.   iv.  250. 

V.  Lees,  ii.  241. 
_- — «i;,  Lowe,  ii.  430.  vii.  418; 

7;.  Mittoo,  iii.  319, 

— —  a*.  Parker,  ii.  632. 


Roe  -J.  Perkins,  ii,  597. 

V.  Popham,  ii.  656.   vii.  8?, 

— —  I'.  Quartley,  v    729,  730. 

1;.  Tranmer,  iii.  393, 

'u.  Ward,  vii,  488, 

-v.  Wilkinfon,  iv.  iSi.  192, 

Roebuck  nj.  Dean,  vii.  472. 

"v.  Hanimerton,  iv.  674. 

Rogers,  ex  parte,  i.  449. 

'V.  Berkmire,  ii.  347. 

n).  B'iggs,  iv.  2.;s. 

■  ■  v.  Ddvis,  iv.  660. 

— — —  'v.  ^layhoe,  vi.  420. 

-y.  Reeves,  i    275.   vi.  181. 

■-   '    •■     'v.  Rogers,  vii.  146. 

13.  Stevens,  iv,  730,731. 

Pvolfs  'V.  Rofewell,  ii,  84. 

Rolfe  i\  Budder,  i.  482. 

1/,  Caflon,  vii.  409. 

Rollefton  <i;.  Hibbert,  i.  435.  iv.  747. 
RolUn  "J,  Mills,  i.  326. 

Role  and  another  v.  Litchfield   (Bilhop 

of),  vi,  201. 
Rolt'y   Somerville,  vii.  291. 
Rolvend's  (Vicar  of )  cafe,  ii   617. 
Rolwel!  'u    Vaughan,  i,  80. 
Rondeau  '•o.  Wyatc,  i.  1 17.    123. 
Rook's  cafe,  ii.  212, 
Rook  1;  Warih,  vii.  154. 
Rooke,  ex  parte t  i.   419.451. 

11.  Rooke,  iv,  325. 

Rooket  a/.  Gomerfel,  vi.  723. 
Rookwood's  cafe,  vi.  545. 
Roop  1;.  Scritch,  ii.  39. 
Roote  'V.  Molyn,  vi.  230. 
Roper  1;.  Lloyd,  vi.  44. 

^f.  Radiliffe,  v)i.  365. 

v.  RadclyfFe,  v.  277.  281. 

i;    Streater,    v.  595. 

Rorke  <v   Dayrell,  i    436.  ii.  735, 
Roror  i).  Efcort,  ii.  470. 
Rofcarrick  v.  Barton,  v.  44. 
Rofe's  cafe,   vii.  430. 

Rofe  v.  A'ftrop,  ii.  550. 
13.  B-irtlett,  iv.  328. 
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Stamford    (Earl    of)    'v.  Hobart   (Sir 
John),  vii.  174,  175. 

1).  Needharo,  ii.  481.  712. 

Stamma  v.  6rown>  iv.  644. 

Stamp  1/.  Hyde,  vi.  442. 

1/.  White,  vi.  236.  238. 

Stamper  1;.  Milbourne,  vii.  402. 
Standen  a;.  Oxford  (Univerfity  of),  vl. 

370.  381.  vii.  6i. 
Standgroom,  ex  parte,  i.  435. 
Standifh-y.  Short,  vii.  342. 
Stanhope's  cafe,  vi.  230. 
Stanhope  v.  Blith,  vi.  207.  211.  223. 
'  1/.  Smith,  iii.  339. 

■■  'V.  Thacker,  iii.  247. 

'v.  Toppe,  i.  109. 

—  t;.  Verney,  v.  51. 

Stanley  %>.  Bofwell,  vi.  217. 

V.  Stanley,  iii.  75,  76.  v.  819* 

Stannian  'u.  Davis,  ii.  107. 
Stanton  v.  James,  v.  231. 

V.  Smith,  vi.  218,  219.  248. 

Stanway  -v.  Stiles,  iv.  569. 
Stanynough  i/.  Coufins,  ii.  438.  vi.  625. 
Stanyon  t,'.  Davis,  iii.  667.  v.  360. 
Stapilton  'v.  Stapilion,  vii.  90.  95. 
Staples  'V.  Maurice,  iii.  680. 
Stapletoni;.  Stapleton,  i.  ill. 

Star  V.  Cuckow,  ii.  496. 

V-  Elliot,  vi.  756. 

Starchy's  cafe,  v.  407. 

Starke  'v.  Cheefeman,  iv.  686.695.  735° 

Starkey  v.  Barton  and  Gore,  v.  678. 

v.  Brooke,  vii.  144. 

■•  ■  v.  Starkey,  iii.  369.  vii.  179. 

Starkie  1/.  Wilkes,  v.  470. 
Starr  'v.  Wade,  vi.  663. 
Startup  'V.  Dodderidge,  vi.  748. 
Stationers' Company  -v.  Carnan,  v.  596. 

■    ■  -     1/.    Partridge,    v. 

596. 


V.  Wright,  v.^yS, 

Stawell  (Ld.)  o/.Atkyns,  vii.  521. 
Stead  v.  Heaton,  ii.  636. 
Steadman  v.  Palling,  ii.  231. 
-■  -y.  Purchafe,  vii.  391, 

Steane  v.  Holmes,  i.  18.  ii.  143* 
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Stebbing  'v.  Walker,  iv.  349, 
Stebbs  v.  Goodlake,  vi.  735, 
Stedman  v.  Bates,  i.  692. 
"  f.  Hay,  V.  672. 

-  'V.  Page,  i.  691. 
Steed  V'  Berrier,  vii.  342. 

-  1^.  Whitaker,  ii.  580.  v.  76. 
Steel  a/.  Spight,  ii.  270. 

Steele  v.  Sowerby,  vii.  389. 

Stent  T/.  Bailes,  i.  109. 

Stephens  -v.  Bittridge,  ii.  322.  v.  741. 

852,  vii.  99. 
v.  Elliot,  iv.  129. 

■  «y.  Hanham,  ii.  691. 

— — — ^  «i/.  Haughton,  ii.  355.  v.  407. 

■  v.  Hunham,  i.  249. 
'  <v.  Snow,  V.  709. 

■  V.  Sole,  i.  434. 
•  V.  Squire,  v.  620. 

• — — —  1/,  Stephens,  297. 
Stephenfon  v.  Brookes,  ii.  595. 
m.  nj,  Hayward,  v.  58. 

1;.  Wilfon,  iii.  88. 

Stepney  v.  Lloyd,  ii.  403.  vi.  181. 
Sterling  v.  Lydiard,  vii.  346. 

-  1).  Tanner,  ii.  472. 
Stevens  1/,  Evans,  vi.  692. 

■  v.  Savage,  iii.  410. 

■  a>.  Tyrrell,  i.  726. 

v>  Winning,  iii.  199. 

Stevenfon's  cafe,  iii.  769. 
Stevenfon  nt.  Hardy,  i.  280. 

■  --v.  Snow,  iv.  671. 
Steventon  f.  Gardiner,  vii.  304.  380. 
Steward  1/.  Bilhop,  vi.  229. 

Stewart 'y.  Carelefs,  i.  117. 

•  <  v.  Denton,  i.  121. 
. 'v,  Dunlop,  iv.  654. 

-  'u.  Tucker,  i.  250. 
Stibbs -y.  Clough,  v.  172.  414'. . 
Stileman  nj.  Afhdown,  iii.  311.  vii.  150. 
Stiles's  cafe,  iv.  51.  vi.723. 
Stiles  v.  Baxter,  v.  443. 
— —  v.  Cowper,  iv.  126. 

■  <z/.  Walford,  iv.  253. 
Still  <v.  Rogers,  ii.  55. 
Stilman  -u.  Cromer,  vi.  740. 
Stinton  v.  Hughes,  vii.  400. 
Stock  v.  De  Smith,  i.  236,  237. 
i».  Fox,  iii   228. 

^^ V.  Harris,  i.  55B. 

Stocker  v.  Edwards,  v.  779,  780. 
Stockman  v.  Hampton,  v.  434. 
Stocks  v.  Booth,  i.  85.  v.  335. 
Stockwell  1/.  Terry,  vi.  742. 
Stodden  1'.  Hervey,  vi.  593* 


Stodhart  1;.  Johnfon,  ¥1.473. 
Stokeld  v.  Collingfon,  1.  263. 
Stokes   V.  Lewis,  i.  271. 

'v.  Martin,  i.  118. 

1/.  Ruflell,  ii.  73.  v.   20. 

f.  Stokes,  V.  703.  711. 

'    '  i>.  Woodefon,  vii.  397. 

Stone's  cafe,  v.  610. 

Stone  v.  AtwoU,  iii.  617. 

v,  Cartwright,  vii.  386. 

'V.  Forfyth,  ii.  53.  iv.  244. 

«v.  Grubham,  iii.  316. 

v.  Knight,  vii.  67. 

"v.  Lingwood,  vi.  696.  • 

v.  March,  iii.  616. 

>  f.  Newman,  iii.  270. 

•■     ■-  "y.  Theed,  iv.  241. 
— —  1/.  Tuffin,  iii.  654. 
Stonehewer  v.  Thompfon,  v.  36. 
Stonehoufe  1;.  Elliot,  vi.  572. 

r/ajf.i/.  Evelyn,  vii.  308. 
V.  Evelyn,  vii.  142.  144.  316. 
■V.  Ewen,  ii.  711. 
V,  Mullins,  ii.  525.  529. 
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Stonelake  'v.  Babb,  vi.  362. 
Stones  'V.  Hartley,  iii.  679,  680. 
Stonner  -y.  Gibbons,  v.  477. 
Stonor  V.  Strange,  vii.  286. 
Stores  <y.  Tong,  ii.  58. 
Storey  n;.  Robinfon,  ii.  344. 
Stork  'V.  Herbert,  v.  332. 
Story   'V.  Windfor   (Lord),     iii. 

v5i'  153- 

Stotefbury  v.  Smith,  i.  272.  iii.  109. 
Stoughter's  cafe,  v.  565. 
Stoughton  V.  Day,  i.  362.  vi.  152. 
Stoutfield's  cafe,  vi.  713. 
Stow,  ex  parte,  i.  408,  v.  618. 
Stowel  V'  Zouch,  iii.  206.  vi. 
Stowell  v.  Weeks,  ii.  37O. 
Strachey's  cafe,  vi.  242.  251. 
Strachy  nj.  Francis,  vii.  286. 
Stradlingt;.  Morgan,  vi.  374.  377.  382. 

384.  395, 
Stradwick  --v.  Pargiter,  iii.  416.  615, 
Strafford's  cafe,  i.  680. 
Strafford  nj.  Buckley,  i.  177. 

(Earl)  v.  Wentworth  (Lady), 


380. 


vi.  24. 

Strande  v.  Hofkins,  v.  653. 
Strange  v-  Harris,  iv.  448. 
Strangfordt;.  Green,  i.  208.  223.  v.  6S4. 
Strapgways  1;.  Newton,  vii.  ic6. 
Straphon  v.  Thompfon,  vi.  469. 
Strata  Marcel  la's  (Abbot  of)  cafe,  yf', 

579.  vi.  630.  634,  635. 
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Stratfield  <r.  Dover,  v.  844. 
Stratford  'v.  Neale,  v.  661. 
Straibmore   (Countefs  of)    v.   Bowes, 

vii.  294. 
Straton  v.  Burgis,  iii.  617. 

-v.  Raftall,  j.  187. 

Stratton  f.  Bell,  iii.  677.  680. 
*■  'V.  B^rgifs,  i.  2;;5. 

"   '  —  V.  Payne,  iv.  319. 
Straunge  <y.  Crokrr,  vi.  387.  350. 
Streatiield  and  others  v.  Halliday,  i.  53. 

■  1).  Halliday,  i.  441. 

—  V.  Screatneld,  i.  1 13.  vii.  446. 

Street  'v.  Hopkinfon,  ii,  499.  503,  505. 

Stretcr's  cafe,  vii.  453. 

Stringer   v.    Phillips,    iii.    679.  684. 

vii.  472. 
Strithorft  'v.  Grjeme,  iv.  479. 
Strode  v.  Berager,  vii.  322. 

•  V.  Byrt,  V.  335. 

•  v.  Holmes,  vi.  214. 
■■     ■    ■  '  'v.  Hunt,  vi.  602. 

■  a;.  Parker,  v.  14. 
•■     ■       v.  Ruflcll,  iv.  326. 
Strong  <v.  Harwood,  ii.  56. 
*•'  'V.  Teat,  iv.  327, 

• f.  Watts,  v.  439. 

Stroud's  cafe,  v.  551. 
Stroud  V.  Andrews,  v.  815. 

■  'V.  Marfliall,  iii.  537, 

•  V.  Tilly,  i.  61. 

'u.  Willis,  V.  431. 

Strudwick  'v.  Pargiter,  i.  17 i. 
Strudwicke's  cafe,  ii.  677. 
Strutt  1;,  Baker,  vii.  519, 
Stuart  <z;.  Wilkins,  i.  259. 
Stubbs  i».  Rightwife,  iii.  23. 
Stucklfy -D.  Bulhead,  vi.  213, 
Studd  v.  A£lon,  vi.  181. 
Studholme  v.  Morrifon,  vi.  195. 
Studley  V.  Sturt,  i.  346. 
Sturdy  "y.  Arnaud,  i.  141.  v.  176, 
Sturgeon  v.  Painter,  iv.  164. 
Sturton  (Lord)  v.  Chaffin,  vi.  99. 
Stutter  V.  Frefton,  i.  559. 
Style  V.  Herring,  iv.  191. 
Styles  1;.  Baxter,  vi.  242. 
Sucklin  V.  Green,  vi.  62. 
Suckling  V.  Coney,  vi.  447, 
Sudal  V.  Wytham,  ii.  516. 
SjCgoe's  cafe,  vi.  2 1 6. 
Suffolk  (Earl  of)  v.  Green,  vii.  204. 
Sullivaine  v.  Seagrave,  ii.  420.  465. 
Sul  ivan  v.  Greaves,  iv.  631, 
Sully  V,  Arundel,  i.  26. 
Summers  V.  Partridge,  ii.  223* 
Sumner  x,  Brady t  i*  455* 


Sumner  v.  Gree,  iv.  Byj, 

Surmar  1;.  bhelJeto,  ii.  40. 

aurry  (SnerifFof )  v.  Alderton,  vi,  88. 

Surrv  1;.  Brown,  iii.  62     vi.  22. 

ouflex's  (Earl  Oi)  Cafe,   i.  644. 

SufTex  and  Sydney  College  (Mafter,  &c. 

of)  i;.  Davenport,  ii    6. 
Suflex   (Eail  of)    v.  Temple,  iii.  677. 

689. 
Suflex  V.  Wroth,  iv.  154. 
Suiheiland  v.  Murray,  i.  37. 

et  ux   V.  ,  i.  312. 

Sutton's  ca'e,  iv.  8. 

(The  iViarlhal)  cafe,  vii.  182. 

button    V    Byan,  li.  56. 

V,  Fenn,  vii,   50. 

et  ux.  V.  Jcwke,  iv.  416. 

— V.  Jo.hnftone,  li.  503. 

v.  Mitchell,  i.  555.  iv.  614, 

V.  Moody,  iii.   325,  326. 

'■■ — "u.  Rodd,  v.  112. 

V.  Rolf,  ii.  376.  iii.  671. 

•y.  S:one,  i.  709.  v.  joi.   loj. 


^^—1;.  Sutton,  vii.  137.  355. 

Swailco  T.  Bateman,  vii.  210. 
Swain  1;.  Carter,  vi.  195. 
Swaine  v.  Demattos,  i.  401. 
S«all  V.  Leaver,  vi.  649. 
Swallow's  cafe,  iii,  436. 
Swallow  -V.  Emberfon,  iii.  32. 
Swan  V.  Broome,  iii.  244. 

i>   Freeman,  vi.  467. 

V.  Searles,  ii.  69. 

Swans  (The  cafe  of),  ii.  204^ 
Swayn  "v.  Rogers,  iii.  183. 
Swayne  'v.  Crammond,  i.  347. 

'V.  Wallinger,  i.  400. 


Sweet  v.  Anderfon,  iv.  238. 

.  <v.  Hole,  i.  23O. 

nj.  Southcote,  v.  80. 

Sweetapple  1/.  Bindon,  i.  113.  ii.  220. 

vii.  172. 
Swetnam  v.  Archer,  v.  656. 
Swift  1;,  Heath,  ii.  327. 
— — •  'v.  Nott,  ii.  493. 

'V.  Roberts,  iv.  246.  vii.  369. 

Swine's  cafe,  v.  775, 

Swinfen  v.  Digby,  vi.  719.  723.  736. 

Swinglehurfl  1/.  Altham,  i.  217. 

Swinftead  f .  Lyddal,  vi.  572. 

Swire  V.  Bell,  ii.  592. 

Swithin  1;.  Vincent,  i.  54.  504. 

Sword-blade  Company   v.    Dempfeyi 

ii.  466. 
Sydebotham,  ex  parte,  i.  385. 
Sydnam  nj.  Capps,  iv.  33, 
Syeds  V,  Hay,  vi.  680. 

Sycr» 
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SyCrs  *v.  Bridge,  iv.  641. 
Syllivan  v.  Stradling,  vi.  82, 
Sylvefter's  cafe,  i.  139.  iv.  598. 
Symance  <!;.  Tattam,  vii.  157. 
Symmers  a;.  Regem,  iii.  644.647.  V.4C3. 
SymmonsT;.  Bing,  v.  254. 

-  V.  Bingoe,  vi.  405. 
■  'V.  Knox,  vi.  137. 
Symonds   i*.  Cockerill,  vii.  193. 

-  '  • "z;.  Cudmore,  iv.  22.  35.  37. 

vii.  126. 

— — V.  Darknol,  v.  341. 

— — — v.  Parminter,    iii.  746.    iv. 

7I9'735- 738-  v.  221.  332.438. 
V.  Walfli,  iii.  722. 


Symondfon  'v.  Tweed,  i.  117. 
Symons  -v.  Mortimer,  i.  187. 
^         •  <y.  Rutter,  i,  113. 
-  '  'v.  Smith,  ii.  86.  v.  340. 

■  V.  Symons,  vi.  593. 
Sympfon  v-  Gray,  vi.  106. 

• 'V.  Hornfby,  i.  35.  iv.  335. 

• •1/.  Southern,  i.  732.  v.  "/jgt 

780. 
Syms's  cafe,  111.697. 
Syms  V.  Syras,  iii.  5 1 . 

T. 

Tabor  V'  Greaves,  v.  39. 

Talbot's  cafe,  iii.  488. 

Talbot,  ex  par/e,   1.419. 

1/,  Gndbolt,  iv.  588.  V,  161. 

■  f.  Hubble,  iii.  799. 
Talker  'v.  Wrigg,  v.  347. 
Tallent  v.  Germyn,   iv.  762. 
Talory  v.  Jackfon,  iv.  471, 
Taltarum's  cafe,  iii.  223. 
Tanfield  v.  Finch,  vii.  193. 

V.  Rogers,  iv.  84.  vi.  13. 

Tankerville  (tiarl)  v.  Fawcett,  iii.  86. 

v.  28. 
Tanner  v.  Hobbs,  iii.  385. 

v>  Morfe,  iv.  253. 

Targett  1/.  Grant,  iv.  308. 
Tarleton  i*   Staniforth,  iv.  675. 
Tarlton  i».  Wragg,  vi.  469. 
Tarrant  1/.  Maur,  v.  650. 
Tarton  v.  Clayton,  vi.  768. 
Talhburne  v.  Havelock,  vi.  647. 
Ta(ker  v.  Salter,  v.  368. 
Taffel  v.  Lewis,  iv.  728. 
Tafter  v.  Marriott,  iv.  223. 
Tafweli  v.  Stone,  vi.  1 19. 
Tate  V.  Auftin,  i.  497.  508.  v.  35. 
-.— -  V,  Hilbwt,  iv.  337,  338. 


Tate  "z;.  Wei  lings,  vii,  195.  212. 

Tatem  «y.   Chaplin,  vii.  424. 

Tatler 'y.  Aiwin,  vi.  216. 

Tatlock  a;.  Harris,  iii   278.  iv.  735. 

Taunton's  cafe,  i.  653. 

Taverner's  cafe,  v.  221.  vi,  181. 

Taverneri;.  Cromwell,  i.  707.  744. 

Taw's  cafe,  v.  162. 

Tawney  v.  Crowther,  i.  118,  vii.  388. 

Tayler  v.  Herbert,  vii.  209. 

•—'V.  Neville,  i.  108. 

Taylor's  cafe,  iii.  436.  474. 

(Mat.)  cafe,  ii.  333.  372,. 

Taylor  'v.  Allen,  iii.  9. 

t;.  Atkins,  iii.  231, 

'v.  Arwood,  iii.  615; 

V.  Bak<-r,  ii.  719. 

■  1;.  Barebone,  ii.  47. 


<y.  Bath  (Mayor  of),  ii.  21, 

V.  Bedch,  i.  I  17. 

et  al.  'V.  Bell,  &:c.  vii.  204, 


--—V.  Biddulph,  iv.  296. 
V-  Bird,  i.  673. 


v.  Bydall,  iv.  246.  v.  798, 

V.  Chamber,  iii.  116. 

— <y.  Cole,  ii.  714.  vi.  174.  611." 

vii.  456. 

v   Dobbins,  iv.  733, 


v.  Duiwich  College,  ii.  g. 

"v.  Fifher,    v.   425.     vi.   612. 

617.  628. 

v.  Fitzgerald,  iv.  175, 


v.  Ha  I,   vi.  212.  227. 

,jj^  Horde,  ii.  334.  iv.  i^g. 

'v.  How,  vi.  241. 

'V.  James,  vi.  695, 

— '—'V.  Jofies,  vi.  358. 


'v.  Lewis,  L.  299. 

'v.  Lowe,  V.  301. 

•  V.  Markham,  i.  247. 


.y,  Mather,  iv.  708. 

1/.  Mills,   i.  425.  458. 

— — — 'v,  Page,  i.  38. 

1/.  Perkins,  vi.  212. 

— • —  f.  Rochford,  iii.  307. 
•  v.  Sayer,  iv.  329. 

1/.  Sharp,  i.  102. 

——a;.  Shaw,  i.  737. 

cy,  Taylor,   v.  779,  7S0.    vii. 

148. 

_ cv.  Wafteneycs,  i.  329. 

v.  Wdls,  v.  3+8. 


1;.  Wheeler,  i.  412.  v.  42. 

—  v.  Whitehead,  v.  453. 

—v.  Willes,  vii.  21. 

— — —  <v,  Vt'oodmefs  ;iv.  669. 
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Tempeft  i;.  Metcalf,  ii.  56. 
Temple's  (Sir  Richard)  cafe,  v.631. 
Temple  a;.  Killingworth,  i.  97. 
Templeman's  cafe,vi.  590. 691.  viJ.344.. 
Tcmpleman  1/  Bake,  iii,  462. 
Tenacy  ij.  Brown,  v.  342. 
Tenant  v.  Goldwin,  v.  336. 
Tennant  t.-.  Stubbing,  vi.  718.  735. 

■  i>.  Wilfmore,  vii.  390. 
Terry  v.  Brown,  iii.  153. 

nj.  Duntze,  vii.  /].25. 

— 'v.  Hooper,  vi.  219. 

Tefmond  i;.  Johnfon,  vi.  702. 
Tew  v.  Winterton  (Earl),   v.  156. 
Tey's  cafe,  ii.  456. 
Teynham  v.  Webb,  iv.  349. 
Thames  1;.  Ofey,  vi.  471. 
Thanet  nj.  Snatchbull,  vi.  654. 
Thatcher  1;.  Stevenfon,  ii.  476. 
Theadle  t/.  Miller,  i.  619. 
Thellufon  1;.  Fergufon,  iv.  669. 

— — V-  Fletcher,  iv.  648.  659. 

Theobald  v.  DufFey,  i.  249. 

'v.  Long,  V.  437. 

Thermollin  i\  Cole,  vi,  655. 
Thetford's  (School  of)  cafe,  i.  587. 
Thine  1;.  Rigby,  i.  218. 
Thomas,  ex  parte,  i.  402.  422. 

. f.  Bennet,  i.  482.  iv.  369. 

•— —  i;.  Bifhop,  iv.  588.  713. 

1/.  Britnell,  iv.  285. 

-  n).  Butler,  iii.  55. 

<v.  Hale,  iv.  328.  350. 

I   i;.  Hole,  iv.  348.  350. 
»■  1;.  Howel,  i.  677. 

v.  Kemilh,  iv.  209. 

»  1/.  Nichols,  vi.  608. 

— — -  <y.  Powell,  ii.  56. 

1/.  Pritchard,  v.  472. 

>.  V.  Sorrel,  v.  535. 

«y.  Thomas,  iv.  340.  viu456. 

Thomafin  1/.  Mackworth,  iii.  209. 

Thomee  ti.  Lloyd,  v.  622. 

Thomond    (Earl)    'v.    Suffolk    (Earl), 

i.485.  iv.  356,357. 
Thompkins  'v.  Hill,  vi.  659. 
Thompfon'scafe,  iii.  31. 
Thorapfon,  fx/ar/?,  i.  426. 

•« T.  Briitow,  ii.  719. 

<y.  Clerk,  vi.  178. 

f.  Councel,  i.  451. 
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. <z;    Harvey,  i.  646. 
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Thwait  et  ux.  v.  Alhfield   (Lady),  v. 
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■  1;.  Moore,  vi.  242. 

Tinkler  1;.  Poole,  vi.  688,689. 
Tinneyv.  Tinney,  ii.  383.  iii.  716. 
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Tookes  V.  Beaufort  (Duke  of),  ii.  617. 
Toolcy's  cafe,  vi.  573. 
Tooms  'v.  Chandler,  ii.  64. 
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. • "u.  Pearce,  vii.  356. 
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V.  Boehm,  i.  113.  ii.  442.  vii. 
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Tratle  a-.  King,  ii.  28S. 
TraveH'.  Garteret,  v.  606. 
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Trowl  <v.  Methuril,  vii.  453. 
Trueman  v.  Fenton,  i,   112.  270.  459. 
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Trygurn  v.  Fletcher,  v.  422. 
TryoR  V.  Carter,  v.  173.  176. 
Tryppicy.  Eyres,  i.  212. 
Tubb  V.  Woodward,  vii.  438, 
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T<;c'<er  v.  G  ildburne,  v.  342. 
Tuckerman  v.  JefFeries,  iii.  63l. 
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<!/.  Sparks,  i.  424.   ii.  58.467. 

Tunftall  1;.  Brachen,  iv.  408. 
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Turbill'scafe,  v.  618. 
Turing  v.  Jones,  i.  340.  v.  331. 
Turnam  -f.  Thorn,  vi.  210. 
Turner's  cafe,  i.  479.  481. 
Turner,  ex  parte,  i.  449. 

1;.  B.ynes,  vii.  415. 
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nj.  Cowper,  i.  16. 

T.  Crane,  v.  39. 

<v.  Davies,  iii.  51. 
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V.  Palmer,  i.  154. 

— — —  "J.  Pearte,  vi.  672. 
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«!;.  Trifby,  iii.  596. 

■    ■■         V.  Turner,  i.  177.  181.  iii.  2270 

620. 

— <!'.  Vaughan,  i.  112. 
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vii.  467. 
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Turton-y.  Hayes,  i.  329. 

^.  Reignolds,  vi.  585. 
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Turvill  n).  Aynfworth,  ii.  8. 
— — — 1).  Tipper,  315. 
Tuthill  1;.  Milton,  vi.  218.  245. 
Tutton  'i/.  Andrews,  vi.  666. 
Tweddell  'v.  Tweddell,  iii.   86.  v.  32. 
Tweedale  -y,  Coventry, iii.  86.468.  v.  23. 
Twine's  cafe,  iii,  310,  v,  227.  vi.  510. 
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Twining  v.  Morrice,  i.  iii. 
Twvfder  v    Birt,   v    820. 
Twifs  V.  M-ifTey,  i.  456.  459. 
Tvvifle  -v    Biunt,  vi.  jzi. 
Tybbald  v   Tregott,  ii.  586. 
Tye's  cafe.  ni.  1915.  217. 
Tyers  v.  Walton,  vi.  739. 
Tvffin  1;.  Wingfit^ld,  V.  332. 
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Tyrrell's  (Lady)  cafe,  vii.  143. 
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^,  Pslke,  iii.  125. 
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Underhill  1;,  Matthews,  v.  176. 
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Wade  V.  Atkinfon,  iii.  94. 

'V.  Batch,  V.  824. 

^l,  Hatcher,  vi.  601.  699. 

. "J.  Paget,  i.  114. 

... et  K.v.  'v.  Smith,  ii.  486. 

1).  Wadman,  iii.  95. 

Wadham  v.  Marlow,  i.  457.  ii.  72. 
Wadhurft  'v.  Damme,  v.  394. 
Wadfworth  'v.  Handifide,  v.  642. 
Waggoner's  cafe,  i.  547. 
Waghorne  oj.  Fields,  vii,  399. 
Wagoner's  cafe,  ii.  238.  247, 


V/agftaff  'V.  Bedford,  I.  33. 

. V.  Wagftaff,  vii.  314* 

Wainwright's  (Dr.)  cafe,  v.  679* 
Wainwright  v.  Bagfliaw,  i.  605. 

—  1;.  Bendlows,  iii.  85. 

Waite  Stoke  (Hundred  of),  iii.  510. 
WaitC'y.  Whorwood,  vii.  183. 
Waites  'v.  Briggs,  ii.  291.  527. 
Wake  1/.  Rufs,  vii.  517. 

^.  Wake,  ii.  383,  384.  iii.  716. 

vii.  447.  449. 
Wakefield's  cafe,  ii.  595. 
Wakefield  "J.  Child,  1.  34.  ii.  396. 
Wakeman  v.  Blackwell,  iii.  246. 
Walcot  •X'.  Hall,  i.  457.  iv.  398.  42S. 
Walden  1;.  Mitchell,  vi.  209.  211, 
Waldgrave  --v.  Ogden,  vi.  680. 
Waldron  'u.  Berrie,  iii.  88. 
Wale  'V.  Buckley,  iii.  420. 
Walgrave  <!/.  Somerfet,  vii.  269. 
-  1/.  Taylor,  iii.  476. 


Walkenden  v.  Haycock,  vi.  236. 
Walker's  cafe,  vii.  268. 

(Dr.)  cafe,  ii.  30.  284. 


Walker  and  Woodbridge,  ex  parttt  \* 

437- 
Walker,  ex  parte,  1.  38S. 

— V.  Birch,  iv.  6oi. 

. <v,  Burnell,  i.  436. 

V.  Burrows,  i.  432. 

- — ■_ 'v.  Childs,  i.  584. 

V.  Denne,  v.  497. 

-y.  Drawaier,  vi.  113. 

«».  Giblet,  i.  458. 

<u.  Grofvenor  (Earl),  vii.  397* 

V.  Hamerfly,  vi.  190. 

. 'V.  Harris,  vii.  425. 

1;.  Jackfon,  iii.  85. 

qui  mm  v.  Keene,  vi.  477* 

.  'V.  King,  ii.  49. 

1;.  Lamb,  v.  j86. 

, —  -y.  Nevill,  ii.  394. 

i;.  Penrin,  v.  105. 

a.'.  Penry,  vii.  189. 

'V,  Perkins,  i.  113. 

'u.  Reeves,  ii.  72.  v.  2C 

V.  Rich,  iv.  551. 

I —  V.  Riches,  ii.  709. 

. -v.  Robinfon,  ii.  35. 

, -  «!/.  Scott,  vi.  672. 

■  1/.  Wakeman,  iv.  145. 

^.  Walker,  i.  442.  716. 

.  V.  Whitter,  ii.   279.  287.  iii. 
82.  v.  350. 
Wallace,  ex  parte t  i.  420. 

Waller 
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Waller  v.  Campion,  iv.  197. 
■  v.  Croot,  ii.  90.   V.  410. 

*'  (S'    Thomas)  v.  Hanger,  i.  14. 

'  'u.  Holton,  iv.  575. 

V.  Lamb,  iii.  630. 

V.  Norwich  (Dean  and  Chapcer 


of),  ii.  81. 
— ■  'V.  Sands,  iv.  684. 
——  'V.  Travers,  vl.  272. 
1/.  Weedale,  ii.  716. 


Wallis's  ca(e,  ii.  234. 
Wallis  'v.  Cox,  ii,  96. 

-  ■  ■■'    ■  v.  Delancey,  vii.  456. 

-  ■  V.  Everard,  ii.  396. 
» «y.  Grimes,  i.  O42, 

■  ■   '  'v.  Hodfon,  iii.  75.  vi.  382. 
»  1'.  Savill,  ii.  352. 

-  1/.  Wallis,  vii.  318. 
Wallop,  ex  parte,  i.  515. 

■  Hj.  Irwin,  i.  15. 
Wallround  'u.  Pallard,  iv.  103. 
Walls  f.  Rymes,  vi.  209. 
Walmefley  1;.  Booth,  i.   299.   303.  ill. 

307- 
Walmfley  t;.  Booth  Bernard,  i.  114. 
Walnough  v.  Houghton,  vi.  476. 
Walpole  (Lord)  1;.  Cholmondeley,  vii. 

457- 
■  1;.  Ewer,  IV.  680. 

V.  Pulceney,  iv.  719. 

Walrend  1/.  Winroll,  v.  614. 

Walrond  -v.  Franftiam,  i.  326. 

Walfall  'D.  Heath,  iv.  14. 

Walfli  v.  Bllhop,  ii.  272. 

■    '  'V,  Paterfon,  v.  784. 

■  'V.  Troyte,  vii.  438. 

V.  Walfti,  iii.  75. 

Walfingham's  cafe,  vii.  95. 
Walfingham  "v.  Comb,  v.  368,  369. 
Walfton  Dixe's  cafe,  v.  835. 
Walter  <v.  Drew,  iv.  292. 

■  'V,  Jackfon,  iv.  27. 

' V,  Rumball,  ii.  350. 

•  1;.  Ruflel,  iii.  6.59. 

•  v.  Saunders,  i.  479.  481. 

I  v.  Sherlock,  i.  424. 

. 'V.  Stokoe,  ii.  461. 

Walton,  ex  parte,  i.  420. 

.  -v.  Bent,  i.  347. 

.  V.  Kerfop,  vi.  72. 

'V.  Shelly,  ii.  587.  592. 

— <y.  Stanton,  i.  298. 

■.  'v.  Tryon,  vi.  720,721. 

-  ■     ■  -  'v.  Waterhoufe,  ii.  90. 
Walwin  n:.  Herbert,  ii.  723. 
Walwyn  v.  Smith,  vi..39z. 


Waples  1/.  Eames,  iv.  (>if^. 
Warcomb  1;.  Carroll,  iii.  218. 
Ward's  cafe,  vi.  559. 

(Dr.)  cafe,  v.  151. 

Ward,  ex  parte,  i.  398.400.  415. 
— —  V.  Ayre,  vi.  580. 

-  et  al.  'V,  Brampfton,  i,  54. 
— — -  1/.  Biidgwin,  vi.  449. 

etux.^.  Dettenfam,  vii.  282. 

V.  Dudley  (Lord),  iii.  86. 

n),  Ellard,  i.  502. 

•  1/.  Evans,*  iv.  586. 

'v.  Lant,    iiL   77.  iv.  366.    vii. 

347- 

v>  Lawrence,  v.  6^5. 

v.  Lenthal,  vii.  115. 

nj.  Lumbard,  vii.  98. 

■  i;.  Periam,  i.  240. 

v.  Petifer,  ii.  41&. 

1'.  Rich,  V.  416. 

V.  St.  Paul,  iii.  408. 

'u.  Saville,  vi,  72. 

1/.  Snell,  ii,  34.  58. 

'y.  Turner,  iv.  338, 

V.  Waddington,  vii.  268. 

— —  1/.  Warthew,  ii.  32c. 
'^ZiX^tW,  ex  parte,  i.  4I9. 

i>.  Wardell,  vii.  446. 

Warder,  ex.parte,  i.  415. 
Waring  1'.  Danvers,  iii.  8.3. 

1).  Dewberry,  vi.  34. 

•u.  Griffiths,  V.  336. 


Warne  v.  Player,  iii.  178. 
Warneford  v,  Warneford,  vii.  308. 
Warner's  cafe,  iii.  422. 
Warner,  ex  parte,  iii.  411. 
— — —  •z'.  Boofley,  V.  722. 

V.  Collins,  iii.  255. 

v,  Fleetwood,  vii.  257. 


-—  V.  Harding,  vi.  447 
—  V.  Hone,  iii.  683. 

1;.  Theobald,  v.  362, 

V.  Wainsford,  v.  373-. 

1;.  White,  iv.  335. 


Warren's  cafe,  ii.  23.  iv.  500. 
Warren  a/.  Confct,  ii.  291. 

.1     1/.  Grenviile,  ii.  613.  iii.  230. 
■  v.  Ives,  v.  447. 

'  v.  Lapdon,  vi.  598. 

■  v.  Mathews,  v.  499. 

— — ^  1/.  Morfe,  i.  272. 
-— ^—  v.  Sainthill,  <i/.  336. 

' —  V.  Stawell,  iii.  461. 

—  V.  Wakely,  ii.  422. 

—  —  v.  Warren,  iv.  382. 
Warrick  1/.  Warrick,  ii.  580. 

War  finer 
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Warrlner  v.  Giles,  ii.  635. 
Warwick's  (Countefsof)  cafe,  vii.  104. 
Warwick  (Couatefs   of)   'v.  Edwards, 
i.  482. 

. V.  Figg,  vi.  424. 

(Counteis  of)   v.  Litchfield 
(Bifhop),  V.  405. 

V.  Warwick,  v.  75.  vii.  170. 

<v.  White,  ii.  150.    vi.  392, 


Wafe  V.  Pretty,  v.  690. 
Wafhborne  v.  Downs,  vii.  185. 
Wailiburn  v.  Birch,  i.  187. 
Wafhman  1/.  Rowe,  ii.  496. 
Waffel  'V.  Yelton,  iii.  177. 
Waterman  1;.  Yea,  vi.  85. 
Waters  -v.  Ebral,  iii.  416. 

.^ , —  <o.  Ogden,  iii.  88. 

— 1;.  VVeigall,  vii.  50. 

Watkin  v.  Aftwick,  i.  662. 
Watkins  v.  Aftiwicke  v.  113.  vi.  447. 

., <y.  Barry,  v.  382. 

. —  V.  Edwards,  iv.  567. 

. .  'V    Hanbury,  i.  298. 

. .  V.  Johns,  V.  208. 

. V.  Parry,  i.  347. 

v.  Towers,  i.  59. 

Watkinfon  or.  Mann,  iv.  49. 

». —    V.  Pacy,  v.  654. 

Watkyn?  v.  Watkyns,  i.  494. 
Wats  V.  Pnilips,  i.  220. 
Watfon's  cafe,  vi.  505. 
Watfon  v.  Baker,  vi.  19c. 

«. V.  Bernard,  ii.  463, 

. ..  V.  Gierke,  iii.  444. 

-       —  v.  Cox,  iii.  247. 
..„__—,  <y.  Goodman,  iii.  768. 
,   -  <y.  Hinfworch,  iv.  239. 
„..,   I. —  v.  Johnfon,  v.  142. 
— —  v.  Lincoln  (Earl),  iv.  379. 
. —  -v.  Lockley,  iii.  247. 


-. <i;.  Norbury,  v.  442. 

<p.  Shaw,  i.  327. 

V.  Sneed,  v.  158. 

■ 17.  button,  ii.  511. 

v.  Thorpe,  v.  455. 

— — —  V,  Turner,   i.  123. 

i         —  V    Vanderlafh,   vi.  216,  217. 

Watton  V.  Weddington,  ii.  92. 

Watts's  cafe,  iv.  759. 

Watts  v.  Baker,  vi.  451. 

•-—    V.  Ball,  vii.  137. 

—    «u,  Birkitt,  iii.  193. 

17.  Bullas,  vii.  418. 

— —    V.  Creffweli,  v.  48. 
■  1).  Maidwell,  iv.  Z15. 

- —  V.  Millard,  vii.  392. 


Watts    V.  Robinfon,  v.  225.  577, 
vVaiigh  v.  Auftin,  i.  21. 

V.  Carver,  vii.  501. 

Way  v.  Modigliani,  iv.  666, 

V.  Yally,  i.  ^j. 

Waymell  v.  Reed,  vii.  395. 
Wayne  v.  Sands,  ii.  404. 
Weale    v.  Lowe,  vii.  185. 

1).  Lower,  v.  791. 

Wealthy  17.  Bofville,  iv.  292. 
Weathtrftone  fv,  Hawkins,  vi.  225. 
Weaver  17.  Cariden,  vi.  207. 

V.  Ward,  vi.  568,    569.   5S9. 

609. 
Weavers'  Company  17.  Forreft,  v.  331. 

438. 
Webb's  cafe,  i.  255.  ii.  193. 

(John)  cafe,  v.  197,   198. 

Webb  17.  Bell,  ii.   344. 

17.  Biftiop,  i.  274. 

17   Cleverden,  iii.  322.  vii,  379» 

17.  Cook,  v.  675. 

V.  Diville,  i.  669. 

17   Hargrave,  iv.  94. 

r  tv.  Harvey,  vi.  12:. 

V.  Hearing,  iv.  252. 

v.  Hind,   vi.  63. 

v.  Jones,  iii.  85. 

17.  Martin,  iv.  474. 

C7.  Poor,  vi.  229. 

17.  Potts,  vi.  760. 

V.  qui  tain  i7.  Punter,  vi.  477.- 

17.  Kufl'eiJ,  ii.  73.  V.  20. 

'u.  Stone,  vii.  398. 

— —  17.  Thompfon,  li.  525, 
- —  17.  Turner,  vi.  624. 

-y.  Ward,  vii.  409. 

-  —  17.  Warner,  vi.  718.  747. 
— —  17.  Webb,  iv,  308.  341. 
17.  Withers,  vi.  94. 

and  Jacks  17.  Worlield,  vii.  213. 

Webberi;.  Farmer,  iv,  545. 

ny.  Tavlor,  vi.  748. 

Webfter  v.  Bifhop,  i.  236. 

— ■ 17.  DeTaftet,  vii.  503. 

Wedc'erburne  i>,  Carr,  i.  11 8. 
Weedon  1/.  Harding,  vi.  735. 
Weekes  17.  Trufl'el,   vi.  762. 
Weeks    17.  Gore,  ii.  445. 

17.  Peach,  i.  177.  iii.  236. 
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WegerflofF  1;.  Keen,  iv.  686.  734. 
Wegg  V.  Villers,  v.  755,  756.    762, 

763,  764. 
Welberryi7.  Lifter,  vi.  651. 
Welby  D.Andrews,  ii.521. 

.y.  Canning,  vi.  635. 

Welcock 


NAMES    OF   THE    CASES. 


Welcock  V.  Hammond,    v.   yyg,  780. 

803. F06. 
Welcome  v.  L^ke,  v,  677. 
Weld  V.  Atlon,  vil.  376. 

V.  Bradbury,  iv.  347, 

Welden  v.  Grey,  vi.  107. 

v.  Vezey,  iii.  122.  vi.  392. 

Weifora  1;.  Beazaly,   i.  118. 
Weller  v.  Goyton,   v.  141. 
Welles  V.  Middleton,  iii.  ^07. 
Wellington   v.  Arten,  i.  19.  ii.  1^3. 
> V.  M'Intofli,  i.  236. 

. . <y.  Wellington,  vii.  64. 

WelHs  V.  Nicholfon,  i.  301. 
Wellock's  cafe,  iv.  53.  vi.  750, 
Wells's  cafe,  ii.  58a. 
Wei's  V.  Fen;on,  v.  yj!^. 

• v.  Tregufon,  i.  649. 

V.  Watling,  i.  625. 

V.  Wells,  i.  z'tQ. 

V.  Willi<:ms,  i.  6.  I39.   iv.  598. 

Wenman's  (Lord)  cafe,  iii. 532. 
Wtrntmouth  v.  Collins,  ii.  639.  v.  675. 
Wentworth's  cafe,  ii.  375. 
Wcntworth  v.  Squib,  i.  2. 

V.  Wentworth,  i.  668. 

Weft's  cafe,  vi.  371. 
Welt  V.  Davis,  vi.  699. 

V.  Erifiey,  i.  113.   vii.  167.   169, 

170,  171. 

1?.  Eyles,  ii.  529. 

"u.  Skipp,  i.  436.  461. 

V.  S'Jtio.i,  i.  140.  vi.   120.   124. 

vii.  48. 

v.  Troles,  v.  330. 

Weftbrccke  v.  Strutville,  i.  244. 
Wefterdell  v.  Dile,  vii.  413; 
Weflern  v.  Wi!dy,  iv.  63  i. 
Weilfaling  v.  Weftfiiing,  iii.  468,  469. 
Weftlakc '^'..  Perf-,   v.  6^2. 
WelHey's  cafe,  ii.  517.  vi.  160. 
Weftley  -y.  Clarke,  iii.  31.  vii.  183. 
Wefton's  cafe,  ii.  185,  vi.  373. 
Wellon  1).  Danby,  iii.  463. 
■  '  V.  Downes,  i.  263. 

v.  Mafon,  i.  362. 
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1).  Pool,  i,  301.  303. 

<y.  Withers,  ii.  52.  57. 


Weftover  v.  Dabbinet,  vi.  226. 
Wetherell  v.  H^ll,  ii.  121. 
Wetherley  'v.  Wetherley,  iii.  424 
Weylaod  v.  Weyland,  ii.  254. 
Whaley  v.  Bagenal,  i.  120,  121. 

• V.  Lambert,  i.  600. 

Whalley  •:;.  Reede,  iii.  456. 
-  V.  Tancred,  v.  830. 

Vol.  VII. 


301. 


Whalley  v.  Whalley,  v.  76.    vii.  142. 

•53- 
Wharam  it.  Broughton,  i.  13.  vi.  134. 
Whartb-)m  v.  Brown,  iv.  341, 
Wharton  v.  Charles,  i.  592. 

%'.  Grelham,  iv.  279. 

1;.  King,  vii.  419. 

1".  Lille,  vi.  731, 


—  -l'.  Mufgrave,  vi.  12*. 
V.  Pitts,  V.  649. 


1'.  Richardfon,   vi.  123. 

(Lord)T.Robinfon(SirJohn), 

ii.  S9J. 

V.  Wharton,  i.  171. 


Whately  v.  Kemp,  vii.  164 
Wheatley  v.  Cudmerton,  v.  361. 

V.  Lane,  ii.  291. 

V.  Thomas,  v.  739.  vi.  373, 


Wheatly  <u.  Stone,  iii.  iSi.  vi.  558. 
Wheeler's  cafe,  iv.  505.  v.  620.  675. 
Wheeler    v.  Bingham,  iv.  418. 
"J.  Caryl!,  iii.  318. 

v.  Copeland,  i.  326. 

-y.  Danby,  iv.  123. 

"u    Hjyden,  iv.  94,  vii.  19. 

V.  Pitt,  vi.  663.  671. 

V.  Sheers,  iii.  67. 

" — •  V.  Shove,  i.  586. 

V.  Thorcughgood,  iv.  195, 

V.  Walroon,  iv.  325. 


Whelpdale's  cafe,  ii.  390.  v.   165.   vi. 

182.  vii.  26.  68. 
Whelpdale  v.  Cockfon,  vii.  181, 
Whstltcne  (Lady)  v.  Saintfbury,  ii.574. 

V.  17. 
Whidner  v.  Coivyers,  vi.  414.  426. 
Whip  v.  Thomas,  i.  262. 
Whifkard  V.  Wilder,  i.  347. 
WhiiHer's  caTe,  iii.  397.   v.  603.  605. 
Whiftler  v    Lee,   ii.  4B9. 

v.  Mdinwanng,  i.  107. 

V.  Webfler,  vii.  447. 


Whitaker's  (Se.-jeart)  cafe,  ii.  19. 
Whitaker  T    B'lrrcu^ih,   vi.  644;  645. 
Whilbrfad  v.  Brockhurft,  i.  117.  izi. 

<u.  Brookfbmk.,  i.  260. 

Whitby  V.  Loftos,  iv.  563. 
V.  Sanders,  iv.  51. 


Wnitchurch,  ex  parte,  i.  209.  442.446. 
V.  Bevis,  i.  117. 


Wiiitcomb  V.  Jacob,  iv.  600. 
Whitccmbe  v.  WhitcoTibe,  ii.  298. 

1;.  Whiting,  iv.  484.  740. 

White,  ex  parte,  i.  449. 

—  It.  Eodinam,  v.  400. 

—  V,  Carter,  iv.  272. 

S  f  Wbitf 
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White    V.  Cleaver,  v.  178.  411. 
..  V.  Collinf,  iv.  264. 

..  V.  Cuyler,  v.  155. 

— — —  V.  Du' -rter,  V.  251. 

• i>.  GifFard,  i,  483. 

.  .  V.  Graham,  vi.  7C0. 

» V.  Hay  ward,  vi    134, 

•■  V.  Heigh,  ill.  447, 

■  v.  Holland,  vi.  361. 
■— — —  V.  Ledwick,  iv.  698. 
'  V.  Love,  vii.  53. 

V.  Milner,  vii.  397. 

■  '■    ■■     -7,'.  Morgan,  vi.  424. 

■  V.  Rifden,  i.  52. 
V.  Sayer,  ii.  236. 

■  V.  Sealy,  ii.  84. 

■■  V.  Shaw,  i.  244.  vi.  598. 

— -zi.  Snnall,  iii.  305. 

■  '  v.  Smith,  ii.  35. 

• V,  Taylor,  i.  171. 

■  V.  Thomas,  ii.  459.  iii.  457. 

■  '     '    '    v.  Thornburgh,   vii.  171. 

■  ■   ■         1).  Weft,  iii.  236. 
» %>.  White,  1.  586. 

V.  Whitlhire,  ii.  737.  vi,  172. 

■  V.  Willis,  j.  23. 

—  "y.  Wcodhoufe,  vi.  466.  476, 

Whitechapel's^Commiflioners  of  Sewers 

•  for)  cafe,  ii.  213. 
Whitechurch  -u.  Whitechurch,  iii.  615. 

vii.  122.  314. 
Whitehead  "u.  Vaughan,  i.  444. 
Whitelegg  v.  Whitelegg,  vii.  2S6. 
Whiteman  v.  King,  i.  624. 
Whitfield,  ex  pane,  iii.  614. 
~  .  .  1).  Bewit,  vii.  296. 

■  I  'V.  Faucett,  v.  73.  170. 
— — —  I*.  Hunt,  i.  258.  736. 

■  V.  Le  Defpencer  (Lord),  i. 
76.553.  iv,585.  _ 

1;.  Powell,  vi.  212.  255. 


Whorewood  v.  Jackfon,  ii.  27^. 
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Wickham  v.  Enfield,  ii.  369.   vi.  639, 
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Wilde  V.  Clarkfon,  v.  i;6. 
Wilder  1;.  Handy,  vi.  598.  vii.  390. 
Wildman,  ex  parte,  i.  420. 
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104. 
Willoughby  1;.  Brook,  v.  431. 
- — • V.  Willoughby,  v.  65,  66. 
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Wo-inorth  i\  Cobham  (Lord),  ii.  637. 
Wolf  1'.  Davit'on,  ii.  509.   v.  231. 
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V.  Wickwcrth,  iii.  55. 

Woodruff  "y.  Greenwood,  ii.  82. 
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— — —  -  V.  Cobbe,  i.  343. 
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V.  Hiccocks,  v.  789. 
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Wrightfon  et  al.  at-  Hud  (on  eta/. 
Wroih's  (Sir  Thoma^)  caie,  v.  604. 
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Abatement*    Vol.  i.  Page  i. 

|F  Pleas  to  the  Juri/diaion  of  the  Courts.  Vol.  i.   Page  2 

To  the  Per/on  of  the  Plaintiff:  And  therein, 

1.  Of  Outlawry. 

2.  Excommunication, 

3.  Alienage. 

4.  Premunire. 

5.  Popifh  Recufancy. 
Of  Pleas  in  Abatement,  iv'th  refpeil  to  the   Perfon  of  the   Defendant; 

And  therein,  of  pri'uileged  Perfons, 
Of  Mifnomer  and  Want  of  Addition. 
Of  Abatement  by  the  Demffe  of  the  King. 
Of  Abatement  by  the  Death  of  the  Parties. 
By  reafon  of  Marriage  or  Co<verture.  i.   16. 

By  a  Defetl  in  the  Writ. 
By  the  Writs  not  agreeing  ivith  the  Count. 
Where  the  Writ  is  abated  ex  fado,  or  is  only  ahateahle. 
Where  the  Writ  JIj all  abate  in  toto,  or  in  Part. 
Where  it  pall  abate  by    reafon  of  another  Aiiion    brought  for  thefa?ne 

Thing.  i.        2  2 

Where  a  Perfon  may  plead  in  Bar  or  in  Abatement.  i.        25 

Dilatory  Pleas,  hon.v  retrained.  i-    26.     vii.     38J 

Of  the   Manner  of  pleading  in  Abatement,   atid  the  Proceedings   on  fuch 

Plea.  i.  27.     vii.     3*56 

Of  the  Writ  by  Journies  Accompts.  '•        lO 

Foreign  Plea.  vii.     383 


Hccompt     Vol.  I.  Page  31. 

Jgainjl  'whoniy    either  by  the  Common   Laiu   or  by  Statute,  this  ASion 

lies.  ,     n    /•  ''        ^* 

Of  the  Manner  of  bringing  Account,  'with  refped  to  the  Perfon  again/l 
'whom  it  is  brought :  And  therein,  of  charging  one  as  Recet-ver  'when 
Bailiff,  8c  vice  verfa.  j*       33 

The  Nature  of  the  Demands  for  'which  it  may  be  brought.  i.        30 

In  'What  Cafes  this  is  theproper  Aaion,or  fame  other  may  bebrought.  i.        36 
What  Jhallbe  a  good  Bar  to  this  Aaion.  \'        37 

Of  the  Auditors,  and  iKhat  Jhall  be  a  good  Dif charge  before  them  .1.       3  « 

s  f  4  HccorD 
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accorti  anD  ^atrnfaftioiu    Vol  I.  Page  41. 

What  pall  he  deemed  a  good  Jcccrd  and  SatisfaSllon.  Vol.  i.        41 

To  njohat  Actions  may  Accord  and  SntisfaSfion  he  pleaded.  i.        44 

Of  the  Form  and  Mann-r  of  pleading  Accords.  i.       45 

H^ionjef  \\\  (General.    Vol.  I.  Page  46. 

Of  the  different  Kinds  of  Anions.  i.        47 

In  IV  hat  Cafes  an  A£ticn  nicilllie ,  and  for  <vjhom ,  and  again  ft  ivhom .  i .        49 
In  ivhat  Cafes  difiind  Things  may  be  laid  in  the  fame  ASiion.  i.        5  i 

aaionsf  local  anD  Cranfitotg*    Vol.  I.  Page  55. 

What  Anions  are  Local,  ivhat  Tranftory.  j.         56 

In  ^what  Cafes  the  Court  ivAl  change  the  Venue.  i.        58 

08:10110  qui  tam.     Vol.1.  Page  6i. 

In  luhat  Cafes  they  lie.                                                                           i.  62 

What  ought  to  bt  the  Form  of  them,                                                      i.  62 

In  ivhat  Courts  thty  may  te  brought,  and  nuhere  laid.                       i.  64 

Of  the  Proceedings  and  Pleadings  infuch  Anions  or  Informations,  i.  66 

Of  the  Judgment  onfuch  Adions  or  Informations,                             i.  69 

In  'what  Cafes  there  pall  be  Cojls.                                                       i.  69 
Whether   the  Penalty  of  a  Penal  Statute  may  be  compounded  or  granted 

over.                                                                                                 1.  71 

HSion^on  t8e  Cafe*    Vol.  I.  Page  72. 

What    Perfon^   tjoith  refpeSl  to  the  Injury,  tnay  bring  an  Aiiion  on   the 

Cafe.  u        73 

Againjl  ^vhomfuch  ASlion  lies.  i,       74 

For  nvhat  Injuries  an  Aiiion  on  the  Cafe  ivill  lie ;  and  therein,  of  ihofe  Cajes 

•vohere  a  Man  may  be faid  to  fuffer  Damnum  abfque  Injuri;:.  i.  76 
At  nvhat  Time  the  Right  of  Adion  pall  he  faid  to  ha'ue  accrued.  i.  78 
Of  Aciicns  on  the  Cafe  for  Fraud  and  Deceit  in  Contrails ,  or  an  Implied 

Exprefs  or  Warranty ,  \,        79 

Of  Anions  in  the  Cafe  for  Injuries  to  a  Man's  Perfon,  Property,  Right, 

Fri'vilege,     And,  i.        82 

1.  Where  an  Adlion   will  He  againfl   OfHcers  and  Minillers  of 
Juflice.  i.       89 

2.  Where  Cafe  »i!l  lie  for  Torts  and  Injuries  committed  by  Per- 
fons, contrary  to  theDutyof  their  Tradesand  Callings.      i.       92 

Where  an  Adlion  on  the  Cafe  nvill  lie  for  a  Nuifance:  and  therein,  of  the 
Incon'venience  of  multiplying  Ail  ions.  i.        9^ 

Where  an  Action  on  the  Cafe  'vjill  lie  for  a  Confpiracy  and  opprejji-ve  Pro- 
ceedings in  Profecutions  and  Suits  at  Lanv.  i.        04 
Where  Cafe  ixiill  lie  though  the  Party  injured  has  another  Remedy .    i.        97 
Where  Cafe  iMilllie.  though  the  Wrong-doer  be pumpable criminally .  i.        98 
Admiralty.    /^/V.  Court  of  Admiralty.                                  ij.      175 
Adtninlilrator.  ri</.  ?1r>.  Executors  and  Adminiilrators.    iii.        i 
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^©tiaDlt     Vol.  I.   Page  99. 

The  Taking  and  Filing  /I ffidavits.  Vol.  f. 

Where  an  Affidavit  is  neccffary.  \ 

Where  it  may  be /aid  to  he  jhort  and  defe^liue.  j.*     i'q  J 

Hgrcement^,    Vol.i.  Page  103. 

Who  are  capable  of  contraSling  and  binding  themfehes  or  others  ly  their 
Agreements.  j_      j     . 

Of  Jgnements  ivhich  are  good  in  Lanxi,  and  -oM  be  decreed  in  Specie  im 
Ei"ity :  i.    .07,     vii.     387 

1.  Of  unreafonable  Agreements,  and  fuch  as   may  be  faid  to 
be  obtained  by  Fraud  or  Circumvention.  i.     107 

2.  Of  Voluntary  Agreements.  i.      m 

3.  Of  the  Manner  in  which  they  are  to  be  performed.       i.      114 
Of  Parol  Agreements,    or  fuch  as  may  be  faid  to  be  n.viih:n  the  Statute  of 

Frauds  and  Perjuries.  i.    115.     vii.     38s. 

Mzm.     Vol.  I.  Page  125. 

Who  are  Aliens,  and  this  either  by  the  Common  Lanv  or  by  Statute,  i.  125 
Of   Naturalization    and     Denization,     the     Difference   and    Effed    of 

them.  i.      129 

Of  the  Difadvantage  that  Aliens  lie  under  by  our  Laiv  ;  and  therein,  of 

their  Incapacity  to  purchafe  or  inherit,  and  of  ths  King's  Title  to  fuch 

Purchafes.  i.      132 

Hcnvfar  the  Lanvs  of  this  Country  attach  upon  Aliens.  i.      136 

What  ASiions  Aliens  may  maintain  ;  and  therein,  of  the  Difference  betvjeeit 

an  Alien  Friend,  and  one  luhofe  King  is  at  Enmity  nuith  ours.  \.  1 37 
Of  pleading  Alienage.  i.   139.     vii.      389 

^mbafTatiorjef,    Vol.  i.  Page  141. 
amentiment  anD  Jeofail    Vol.  I.  Page  144. 

Of  Amendments  at  Common  Lanu.  i.    145.     vii.     389 

The  federal  Statutes  of  Amendment  and  feof ail.  i.      146 

Whether  the  Statutes  of  Amendment  extend  to  the  King,  cr  to  any  criminal 

Proceedings.  '•      '5^ 

Jn   ivhat  Cafes  the  Proceedings  in  Civil  Caufes  are  amendaole,  and  the 

Manner  thereof,  as  by  amending  one  Part  of  the  Record  by  another,  i .      154 

1.  Of  the  original  Writ  and  Pfoceis.  »•     I54 

2.  Of  the  Imparlance  Roll.  \'     '5<J 

3.  Of  the  Plea  Roll.  ]'  *57 
J.  Of  the  Jury.Procefs  and  NifPrius  Roll.  V  >S7 
5.  Of  the  Verdirt.  ]'     '59 

What  Defers  may  be  amended  or  aided  after  VerdiSi.  i-     'o^ 

U  I'  Of 
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634 


INDEX. 

1.  Of  the  Want  of  fufficient  Certainty  in   the    PlaintiiF's  De- 
claration, in  not  fetcing  forth  his  Caufe.  Vol.  i.  160.  vii.     389 
2-  Of  Repugnancy  and  Surplufage.  i.      i6i 

3.  Of  Infufficiency  in  the  Defendant's  Bar.  i.      162 

4.  Of  Immaterial  and  Informal  Iflues.  i.  162 
Of  amending  the  "J udgrr.ent.  i.  164 
At  -vohat  Time  the  Amendment  mujl  be  made  ;  and  therein j  of  Records  re- 

mo'ved  out  cf  inferior  Courts,  and  paying  of  Cojls.  i.      167 

Where   Records   defaced  by   Defign  or  Accident  'will  be  fet  right   and 

amended.                                                                           ^  i.      169 

Of  Amendments  in  Equity,                                                i.   170.  vii.      390 

In  'what  Cafes  and  at  nuhat  Time  Amendments  may  be  made  'where   the 

Cro'wn  is  concerned.  vii.     390 

Amercement.     Vid.  Tit,  Fine  and  Amercement.  iii.     169 


antient  IDemefne,    Vol.  I.  Page  172* 

Of  the  Nature  of  the  Tenure,  and  ho'w  pro'ved. 

Of  the  Pri'vileges  annexed  to  Antient  Demefne, 

Ho'w  it  may  become  Frank-Fee, 

IVhere  Antient  Demefne  may  be  pleaded ^  and  the  Form  thereof. 
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annuity  ant)  Eent^Cljatge*    Vol.  i.  Page  177. 

Ho'w  an  Annuity  and  Rent-Charge  differ  from  other  Rents,  i.      1 78 

What  Jhall  be  a  good  Grant  or  Creation  thereof,  \.      1 79 

Of  the  Remedies  for  the  Recovery  of  an  Annuity.  i.      181 

Of  the   Provifons  made   by  the   Legijlature  refpecling  Life  Annuities. 

\.   186.  vii.     391 

Apportionment  and  Extinguilhment  of  an  Annuity  or  Rent-Charge. 
Vid,  Tit,  Rents,  vi.         \ 


Hppeal,     Vol.1.  Page  189. 

Of  the  different  Kinds  of  Appeals, 

1.  Of  an  Appeal  cf  Death. 

2.  Appeals  of  Larceny. 

3.  Of  an  Appeal  of  Rape. 

4.  Of  an  Appeal  of  Mayhem. 

/«  'what  Courts  an  Appeal  may  be  brought. 

Who  may  bring  an  Appeal. 

Within  'what  Time  an  Appeal  muji  be  brought. 

In  'what  County  an  Appeal  muJi  be  tried.  ,  • 

Ho'w  the  Appellant  is  to  appeal  and profecute. 

The  Form  of  the  Writ,  and  for  ivhat  Faults  it  may  he  abated. 

The  Form  of  the  Declaration. 

What  may  be  pleaded  in  Bar  to  an  Appeal. 

Hew  the  Appellant  is  to  be  punijhed  fir  afalfe  Appeal. 
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HppCOtJCr*     Vol.  t  Page  198. 

acbitcament  antJ  atoacD»    Vol.1.   Page  201. 

^he  Matter  in  Contro'verfy.  Vol.  i.  20 J 
The  SiibmiJJion  ;  avd  therein,   of  the  different   Kinds,   and  the  Revocation 

thereof.                                                                                 i.    204.      vii.  393 

The  Parties  to  the  SubmiJJion,  and  luho  are  bound  by  it.                    i.  207 

The  Arbitrators  or  Umpire.                                                                       \,  20Q 

The  Aiuard  itfelf,  or  final  Determination   of  the    Arbitrators  or  Um~ 

pire.                                                                             I.     212     vii.  393 

1.  That  it  be  made  according  to  the  Submiilion.                i.  213 

2.  Itoughtto  be  certain.                                                        i.  218 

3.  That  it  ougiit  to  be  equal  and  mutually  fatisfaftory.     i.  221 

4.  It  muit  be  of  a  Thing  lawful  and  poflible.                      i.  224. 
1;.  It  muft  be  final.                                                                        i.  22c 

The  Conftruilion  and  EffeSl  of  the  A'ward ;  and  therein,  of  the  Perform- 
ance thereof  i.     227 
Of  the  Pleadings  in  Aiuards.                                          i.   230.     vii.      39^ 
in  tvhat  Cafes  the  Performance  of  an  Aiuard  may   he  compelled  by  At- 
tachment, and  the  Courfe  of  Proceeding  to  be  taken  in  order  to  obtain 
it.                                                                                 i.  236.     vii.     394. 
Of  compelling  Performance  of  an  Aiuardby  Bill  in  Equity.              i.     238 
Jn  nvhat   Cafes,  nvhtn,  and  in  nuhat   Manner,  Avjards  may  he  relie'ved 
againjl.                                                                         i.  239.     vii.     394. 

Affets.    Vid.  Tit,  Executors  and  Adminiftrators.  ii.         i 

Arrefts.    Vid.  Bail. 

aiTault  anD  QBatter^*    Vol.  I.  Piage  241. 

What  Jball  he  faid  io  be  an  Affault.  i .     2  4-2 

Whatjhall  be  faid  to  be  a  Battery.  H     Z4S 

In  ijohat  Manner  they  are  to  be  charged.  »•      244. 

Jn^hat  Cafes  they  may  bejufiified;  and  therein,  of  the  Manner  offetting 
forth  Juch  Jufiification.  [•     244. 

In  'what  Manner  they  are  to  he  punijhed.  »•     248 

aCOtgnmcnt     Vol.  I.  Page  248. 

What  Things  are  ajftgnahle.  ^'     ^48 

aOtfe.     Vol.  I.  Page  250. 

Of  the  'Nature  of  an  A[ftle,  and  the  Form  of  tht  Proceedings  on  it. 

In  nuhat  Cafe  an  AJJife  lies. 

What  Seifin  is  fufficient  to  maintain  an  AJJife, 

How  the  Demandant  mujlfet  forth  his  Tttk. 

aiTumpCtt     Vol.  I.  Page  255. 

In  -what  Cafes  an  Affumpfit  is  the  proper  Aaion.  i.  256.     vii.     59> 

What  Words  creat&fujjicient  Certainty  in  a  1  romije.  »•  ^^^ 
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What  is  a/uJicientConJiJerntion  to  create  an  h^um'Tydi^l,  266.  vli.  355 
Where  the  Conjidt  rationjhatl  be /aid  to  be  executed  or  continuing.  i.  271 
Where  the  Promije  Jl^all  be  moid,  the  Confederation  being  againfe  Lanv. 

i.   272.      vii.      395 
Where  the  Confederation  and  Promi/e  Jhall  be /aid  to  be  Jufeiciently  fet  forth 

and  a'verred.  J.      277 

What  may  be  pleaded  as  a  good  Dif charge   and  Performance  cf  the  Pro- 

mife.  i.  281.     vii.     396 

attachment     Vol.  I.  Page  282. 

Jn  luhat  Cafes  an  Attachment  is  to  le  granted.  \.   2%-\.     vii.      397 

Hovj  the  Perfon  againfe  nubom  it  is  granted  is  to  be  proceeded  againfe,  and 

how  to  be  df charged.  i.     285 

attorney*     Vol.  I.  Page  287. 

Of  admitting  Perfons  to  all  as  Jttornies,  and  the  ^alifecations  necefjary 
forfuch  Perfons.  i.      288 

Who  may  appear  by  Attorney,  and  in  ivhat  Cafes.  i.     294 

Of  retaining  an  /attorney,  ivhat  fpall  be  an  Appearance  \  and  therein,  of 
the  Warrant  of  Attorney.  i.      295 

Of  the  Fonuer  of  an  Attorney,  ivhen  appointed,  and  the  Regularity  of  his 
Proceedings.  i.      297 

Of  the  Determination  cf  his  Paver  ;  and  therein,  of  difmijfeng  or  chang- 
ing h'lm.  i.      299 

Of  bis  Fees  and  Difburfemenis,  and  the  Remedy  for  the  Recovery  of 
them.  i-  300-     vii.     397 

Of  the  Pri^vileges  nvhich  an  Attorney  has.  i.    305.      vii.     399 

Of  Offences  and  Mifechanjiour,  for  '•j:bich  he  is  punifeyable  ;  and  therein,  cf 
the  Form  of  the  Proceedings  againfe  him.  i.  306,     vii.     399 

autita  Ctuereia*    Vol.  i.  Page  307. 

Who  may  be  relieved  by  Audita  Querela,  and  againfe  v-hom.  \.  308 
In  'Vtihat  Cafes  an  Audita  Querela  will  lie.  i.     309 

autljorit^^     Vol.  I.  Page  314. 

Where  an  Authority  feiall  be  faid  to  he  gi'ven  ;  and  therein,  of  the  Con- 
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feruBton  of  the  Words  that  created  it. 
Who  are  capable  of  executing  an  Authority. 
Where  an  Authority  is  well  purfued  and  executed. 
Where  an  Authority  cannot  be  transferred. 
When  it  pall  be  faid  to  be  determined  and  revoked. 


QBail  in  CitJil  €aurc0*    Vol.  I.  Page  321. 

What  Perfons  are  authorized  to  take  Bail.  \,     322 

Infwhat  Cafes  Special  01  Common  Bail  are  required.    \.   324.      vli.      400 

1.  Wh;t   u  e    Debt   mull  amount  to,  tor  which   there  muft  be 
Special  Bail.  i.      325 

2.  Where  ihe  Demand  is  uncertain,  and  founds  only  in  Damages. 

i.     328 
3.  Whether 


INDEX. 

3.  Whether  a  Defendant  can  be  holden  to  Bail  twice  for  the  fame 
Caufeof  Aftion.  Vol.  i.     .20 

4.  Whether  Bail  be  required  in  Adlions  on  Penal  Statutes,  i.     530 

5.  Of  Pcrfons  who  are  not  required  to  put  in  Special  Bail.  i.     330 

6.  Where  Special  Bail  is  required  on  removing  a  Caufe  out  of  an 
inferior  Jurifdid^ion  before  Judgment.  },     ,-2 

7.  Of  putting  in  Bail  on  bringing  a  Writ  of  Error.  i!     U, 

8.  Common  Bail,  in  what  Cafes  neceffkry.  {     ^A 
Where  Bail  Jh all  he  /aid  to  be  put  in  regularly.         i.   336.      vii!     401 

I.  Of  the  Manner  of  putting  in,  excepting  to,  and  juftifyin'g  Bail. 

2.  To  what  Time  it  fhall  have  Relation.  i'     \\n 

3.  Where  a  different  Aaion  is  profecuted  from  that  in  which  Bail 
was  given.  j^ 

4..  What  Defea  or  Irregularity  may  be  amended.  i.     341 

Of  the  Proceedings  againft  the  Bail,  and  'what  they  may  plead  in  their 

Dif charge.  i.   3  +  1.      vii.      401 

Of  the  Proceedings  on  the  Bail-hnnd.  i.   3^6.     vii.     402 

Within  'what  Time  the  Bail  muft  render  the  Principal.  vii.     402 

QBail  \x\  Criminal  CaufCiSf*    Vol.  I.  Page  348. 
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Jn  'what  Cafes  it  is  grantahle  hy  a  Sheriff. 

Where  hy  a  fufiice  of  the  Peace. 

Where  by  Jujlices  of  Gaol -Delivery. 

Where  by  the  Court  of  King's  Bench. 

Where  hy  the  other  Courts  c/"  Weftminller. 

Where  by  the  Hou/e  of  Lords. 

What  /hall  be  f aid  to  be  fufficlent  Bail. 

The  Offence  of  taking  infufficient  Bail. 

The  Offence  of  granting  it,  'where  it  ought  to  be  denied. 

The  Offence  of  denying,  delaying  or  ohJiru5ling  itt  'where  it  ough 

granted. 
In  IV hat  Form  it  is  to  be  taken. 
What  Jh  all  forfeit  the  Recognizance. 

OBailiff.    Vol.  I.  Page  361. 

Sheriff's  Bailiffs. 

Bailiffs  »f  Liberties  and  Franchifest 

Bailiffs  to  Lords  of  Manors. 
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^Bailment.    Vol.  I.  Page  ^Sj, 

Of  fimple  Bailment,  by  'which  the  Bailee   has  only  the  naked  Poffeffon. 

i.  368 
Of  pledging  Goods  as  a  Security  for  Money.  i.     369 

Of  Bailment,  'which  vejis  a  fpscial  Property  ;  and  therein,  of  lending  on 

Special  ContraQs.  i.     373 

Where  the  Thing  bailed  is  defrayed  or  deteriorated,  to  'whom  is  the  Lofs, 

^ttd  to  'whom  is  the  Remedy ^  i*     374 
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OBanlkrupt    Vol.  I.  Page  381. 

What  Kind  of  Trade,  Occupation,  or  ProfeJJton  a  Man  mufi  he  of,  or  of 
•vchat  Nation,  before  he  can  be  adjudged  a  Bankrupt,  and  njohat  Atis  he 
muji  do,  permit,  orfuffer,  njuhich 'u.'ill  tnake  him  one.        Vol.    i.      383 

Of  the  Comnnfjion  of  Bankrupt ;  and  therein,  cf  the  Creditors  ijcho  may 
obtain  it,  and  •-jchat  they  are  to  do  pre-uicus  thereto,    i.  398.  vii.   403 

Of  the  CommiJJtoners,  their  Duty  ;  and  therein,  of  the  Po'iver  they  may 
exerci/e  over  the  Bankrupts  or  others,  in  difco'uering  the  Bankrupt'' s 
Eflate.  i.  403-     vii.     404 

Of  the  AJpgnees;  and  therein,  of  the  Manner  and  Time  of  choofng  them, 
and  Nature  of  their  Truf.  i.   409.      vii.      404 

Of  the  Creditors,  nvho  are  fuch  ;    and  therein,  of  praising  their  Debts. 

i.  413.      vii.      404 

Of  the  Bankrupt'' s  EJlate  and  EjfeSs,  to  •which  the  Comm'iJJioners  or  ]/if- 
fignees  are  entitled,  nuhen  it  Jl^all  be  faid  to  be  'vejled  in  them  ;  and 
therein,  of  fraudulent  Difpofitions  by  the  Bankrupt,  and  of  ASlions  the 
Jfjignees  may  bring  for  the  Reco^very  thereof,  \.   428.      vii.      404 

Of  fetting  off,  fubmitting  to  Arbitration,  and  compounding  Debts  due  to 
the  Bankrupt.  i.   443.     vii.      40S 

Of  the  Dijiributicn  to  be  made  of  the  Bankrupt's  Ejlate,  i.      44; 

Ho-w  the  Bankrupt  is  to  demean  himfelf;  and  therein,  of  the  Crime  in  not 
appearing,  and  difcovering  his  Efate,  and  the  Privilege  he  is  to  enjry 
during  his  Attendance.  i.      447 

Of  the  O'verplus  of  the  Bankrupt's  EJlate,  and  the  Allotxance  to  be  made 
him  I  and  therein,  of  his  Dijcharge  and  Certificate,   i.  45I.     vii.     408 

Of  Partners.  i.     460 

'Bargain  anD  ^alc.    Vol.  1.  Page  463. 

Who  may  bargain  and  fell,  and  to  ivhom.  i.      466 

What  may   be  bargained  and  fold,  and  hoiv  Bargain  and  Sale  Jhall    be 

taken.  i.     467 

In  'what  Manner  a  Bargain  and  Sale  may  be  ?nade  ;  and  therein,   of  the 

Words  to  be  made  ufe  of.  i.      468 

Of  the  Confideration.  J.      469 

Of  the  Enrolment,  i.      470 

1.  The  Relation  between  the  Enrolment  and  the  Deed.     i.     470 

2.  What  Eftates  are  to  be  enrolled  ;  and  therein,  of  the  Excep- 
tion as  to  Lands  in  Citiej,  Boroughs,  '<Jc.  J.     472 

3.  The  Time  of  Enrolment.  i.     472 
The  Maimer  of  pleading  Bargains  and  Sales,  i.     473 

iDaron  anO  JFeme*    Vol.  I.  Page  474. 

Who  are  efteemed  Hujband  and  Wife  ;  and  therein,  cf  the  Legality  of  the 
Marriage,  and  Marriage-ContraBs.  i,   475.     iv.      525 

Of  the  Po'-wer  given  the  Hujband  by  Laiv  over  the  Perfon  of  his  Wife ; 
and  therein,  of  her  Remedy  for  any  Injury  done  her  by  him.         i.     475 

Of  his  Interejl  in  her  EJlate  and  Property,  i.     475 

.(ind  therein, 

1.  Of  the  real  Eftate  in  her  Right.  i.     476 

2.  Of  her  Chattels  Real  or  Leafehold  Interclls.  i.     476 

6  .  ^.  Of 
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3.  Of  her  Perfonal  Eftate  in  Pofleffion  and  Chofes  in  Aftion. 

Vol.  5.     479 
Of  the  Hujhand^s  Right  to  Things  accruing  to  the  Wife  during  Coverture. 

i.     481 

Of  the  IFife^s  Ads  and  Agreements  before  Marriage,  in  ivhat  Cafes  re- 

'uoked  and  made  'void  by  the  Marriage.  j.     x8» 

Where  the  Hujband  Jhall  be  liable  to  the  Wife's  Debts  contrailed  before 

Marriage -J  and  therein,  of  a  Wife  that  is  Executrix  or  Adminijiratrtx. 

i.     485 

Where  P^e  alone  Jhall  be  p  unified  for  a  Criminal  Offence,  and  luhere  the 

Hujband  Jhall  be  anf-Merable  for  nxhat  Jht  does   in  a    Ci'vil  Anion, 

i.     486 

Of  her  Contrasts  for  Neceffaries,  and  hoiu  far  the  Hujband  is  bound  by 

fuch  Contra8s.  i.  ^.88.     vii.     410 

What  ABs  done  by  the  Hufband  or  Wife  alone,  or  jointly  'with  the  Wife, 

twill  hind  the  Wife ;  and  therein,  of  her  Agreement  or  Difagreement  to 

fuch  Ads  after  the  Death  of  her  Hujband.  i.     405 

Where  the  Hujband  and  Wife  mujl  join  in  bringing  Anions .  i.     499 

Where  they  muji  be  jointly  fued.  i.   503.     vii.     410 

Where  a  Wife  Jhall  be  confdered  as  a  Feme  Sole,  and  therein,  of  her  fepa~ 

rate  EJlate.  i.  504.     vii.     410 

What  Right  accrues  to  the  Reprcfentatives  of  either  of  them  on 

the  Diflbluticn  of  the  Marriage.     Vid.  Executors  and  Admi- 

niftrators. 

QBarratrg.    Vol.  1.  Page  508. 

Who  Jhall  be  Jaid  I0  he  a  Barrator.  i.     50S 

Of  the  Form  of  the  Proceedings  againjl  Juch  an  Offender.  i.     Jog 

Hoiv  punijbed.  i.     5°9 

OBailavn^     Vol.  I.  Page  510. 

Who  areBaJiards.  i.     5" 

Where  Bajlardy  is  to  be  tried,  and  the  Rules  concerning  fuch  Trial  y  and 

therein,  of  general  and fpecial  Baftardy.  i.     515 

OfBaJlardE\gnQandMyi\\eT?ai\nt.  i.     518 

How  Bajlards  are  to  be  provided  for  ;  and  therein,  of  the  Duty  and  Power 

cfjujlices  of  the  Peace.  i-  S^o-     vii.     414 

Murdering  Bajlards.  *•     5^5 

'Bigamp*     Vol.  I.  Page  525.    Vol.  VII.  Page  413. 

l^m  Of  ^ale.    Vol.  I.  p.  527.  Vol.  VII.  p.  413. 

OBiife  of  OBrception^.     Vol.  I.  Page  527. 

Bills  of  Exchange.     Vid.  Tit.  Merchant  and  Merchandize,  i.        4 
Bonds.     Vid.  Tit.  Obligations.  »•         5 

'BOCOUgI>(^ngUnj»     Vol.  I.  Page  531. 

Xritigc^.   Vol.  I.  p.  syj'  Vol.  VII.  v.  4^3- 
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iDUrglari),     Vol.  I.  Page  539. 

Whnt  Breaking  is  jvff.cicnt  to  conjiitute  this  Ojfence,  Vol. 

What  Entry, 

Whether  both  he  necejjary. 

What  pall  he  accounted  Night-time  for  that  Purpo/e. 

In  ixjhat  l^lace  this  Offence  may  be  committed. 

Of  the  Intention  to  commit  fame  Felcny. 

Jiotv  this  Offence  is  punijhed,  and  the  Offender  excluded  his  Clergy, 
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a5g=Late,  Vol.1.  P  544.  Vol.  VII.  p.  413. 

Such  By-Laivs  as  relate  to  the  appointing  and  eleiling  of  Members  of  a 

Corporation.  i.      545 

Such  as  are  made  in  Rejiraint  of  Trade.  i.      547 

Such  as  are  made  to  prevent  Nuijances.  5.      54.9 

Such  as  afftSi  Strangers.  i.      550 

Such  as  in  the  Frame  and  Make  of  them  are  njoid,  hy  ordaining  a  Method 

of  enforcing  Obedience  to  them  contrary  to  La^v.  i.     551 

Carricrief»    Vol.  I.  P.  ss^-  ^^^-  "^i^-  P-  414- 

What  Perfons  ccme  under  the  Denomination  of  Carriers,  1.     555 

Jn  ivhat  Cafes  a  Carrier  is  chargeable  for  a  Failure  in  his  Duty.  i.      554. 
Of  his  Inter ejl  in  the  Things  deli'vered  to  his  Charge.  i.     556 

Of  the  Regulations  Carrie's  are  under  by  A£is  of  P arliament  ixiith  refpeSi 
$0  their  Carriages,  and  the  Prices  they  are  to  take.  i.     557 

Olertioraru   Vol.  I.  p.  558. 

Out  of  nuhat  Court  it  iffues  ;  and  therein,  cf  the  difcretionary  Pciver  of 
the  Court  of  King'' s  Bench  in  granting,  denying,  and  fling  it.     \,     559 

vii.     414 
To  'what  Court  it  lies.  i.     561 

Where  it  is  neceffary ,  or  the  Record  may  be  remo'veJ ^without  it.        i.      563 
What  the  Party  nvho  applies  for  it  muft  do  before  it  is  granted.  i.      563 

Where  by  /,£is  of  Parliament  the  Court  of  King'' s  Bench  is  refrained  from 
grunting  it.  i.  5^38.      vii.      414 

To  luhom  it  ought  to  be  direded.  ,      j.      y/o 

Ho'vjfar  it  is  a  Supersedeas  to  the  Court  beJotv.  i.     570 

In  ix;hat  Manner  it  is  to  be  returned.  i.      571 

Where  the  Record  Jh all  be  faid  to  be  removed.  i.      572 

Of  the  Proceedings  cf  the  Juperior  or  inferior  Court  after  the  iffuing  out  of 
the  Ceniorari.  1.     574 

Where  the  Defendant  luho  has  applied  for  it  pall  be  liable  to  Cofs.  vii.     414 

Cftampcrt^,     Vol.  I.  Page  571. 

Ctatitatle  WM  anti  Mortmain,  Vol.  I.  P.  576. 

Of  the  fe'veral  Statutes  prohibiting  to  pur  chafe  in  Mortmain,  \.      577 

Of  Things  exempt  from  or  tut  cf  the  Statute  of  Mortmain,  i.      578 

What  is  a  good  Char,  table  Ufe  •within  the  Statute  43  Eliz,  i.      5S0 

What  is  a  Superjlitious  Ufe,  to  i»hi:h  the  King  is  entitled,  i.      5  S  i 
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^ow  Charitahle  Di/pojitions  ha<ve  been  conjlrued,  and  hew  far  fanjoured 

in  Equity.  Vol.  i.  582.     vii.     415 

Of  the  CommiJJioners  of  Charitable  Vfes,  purfuant  to  the  Statute  43  Eliz. 

0/  the    Statute  9  Gec.  2.  c.  36.  for   regulating  Gifts  in  Mortmain  by 
mil,ScQ.  i.     593 

€!jurclilDarDen0.  Vol.  I.  Page  597. 

Of  the  Manner  and  Right  cf  choofng  Churchivardem.  i.      598 

Of  their  Intereji  in  and  Ponver  over  the  Things  belonging  to  the  Church^ 

i.  601 
Of  their  Ponuer  and  Duty  in  making  Rates  in  Matters  relating  to  the 

Church.  i.     6oz 

Of  their  Po^wer  and  Duty   in  making  Prefentments,  and  hindering  Irre- 

'verence  in  the  Church.  i.     6oz 

Of  their  Accounts  ;  and  therein,  of  ASlions  brought   by   or  againjl  them, 

and  the    Remedies  they    have   nxjhen  their  Time  is  expired,     i.     604 

vii.     415 

Ccmmitment0»    Vol.  I.  Page  606. 

What  Kind  of  Offenders  are  to  be  committed. 
By  ivhom. 
To  vjhat  Prifon. 

What  is  to  be  done  pre-jtous  to  their  Commitment. 
What  ought  to  be  the  Form  of  the  Commitment.  \.  6lo. 

At  whofe  Charges  they  are  to  be  fent  to  Prifn, 
To  luhat  Court  the  Commitment  is  to  be  certified. 

By  -what  Means  the  Party  may  be  difcharged  from  fuch   Commitment. 

\.     615 

Common,     Vol.  I.  Page  616. 

Of  thefeveral  Kinds  of  Common, 

1.  Of  Common  Appendant. 

2.  Of  Common  Appurcenant. 

3.  Of  Common  in  Groff. 

4.  Of  Common  pur  Caufe  de  Vicinage. 
Of  the  Intereji  of  him  nvho  is  Oivner  cf  the  Soil. 
Of  the  Commoner's  Intereft  in  the  Soil;  and  therein,  of  the  Remedies  the 

Laiv  gives  him  i.  622.     vii.     416 

1.  Againft  the  Lord  or  Owner  of  the  Soil.  i.     623 

2.  Againft  the  othef  Commoners;  and  therein,  of  Admeaforc- 
jiienr.  j*     623 

3.  Againft  Strangers.  ^  ^-  624 
Of  Approvement  and  Inclofure.  i.  625.  vii.  416 
Of  Apportionment  and  Extingu'Jhment.                                              !•     628 

Contlition0»     Vol.  I.  Page  629. 

By  what  Words  created  in  a  Deed.  ]•     03<* 

By  what  Words  created  in  a  Will.  '•     632 

Of  the  Manner  of  creating  the  Condition,  and  at  what  Time  tlmufi  be 

annexed.  ^' r,?,^^ 

Vol.  VII.                              Tt  ^^"■'^ 
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642  INDEX. 

Where  the  Nature  of  the  Thing  nuill  admit  of  no  Condition,  hut  muft  he 

abfolute.  Vol.  i.  634 

To  njohom  the  Condition  may  he  referred.  '  i.  635 

5"o  'whom  it  Jhall  be  f aid  to  extend  to  be  hound  by  it,  i.  636 

What  Jhall  be  faid  a  Condition,   and  not  a  Covenant.  J.  6;J7 

What  Jhall  be  Jaid  a    Condition,  and  not  a  Limitation,   and  hovj  they 

d,ffer.  \.  638 

Of  Conditions  precedent  and  fuhfequent.  -  J.  640 

Of  'void  Conditions  being  againji  Laiu,  i-  644 

Of  repugnant  Conditions.  i.  647 

Of  impojfible  Conditions.  i.  649 

Of  the  EffeSi  of  a  'void,  illegal,  or  impojjtble  Condiiidn,  i.  650 

Of  the  Breach  of  the  Condition.  i.  651 

1.  What  ihall  be  a  Breach  thereof.  i.  651 

2.  What  the   Party  muft  do   to  entitle  him    to  the  Advantage 
thereof;   and  therein,  of  Notice,  Requeft,  Tender,   and  Re 


fufal. 

3.  What  fhall  be  a  Difpenfation  therewith. 

4.  How  far  he  who  enters  for  a  Condition  broken  is  re 
in  his  former  Eftate. 

Of  performing  the  Condition. 

1.  Whac  Pe-rfons  may  perform  it. 

2.  To  whom  the  Conaition  is  to  be  performed. 

3.  Ac  what  Time  it  may  be  performed. 

4.  At  what  Place  it  may  be  performed. 

5.  What  (hall  be  faid  a  fufficient  Performance, 
What  Jhall  excufe  the  Non  performance. 

1.  Of  the  Ad  of  God. 

2.  Of  the  A£l  of  the  Law. 

3.  Of  the  A£l  of  the  Parties. 

4.  Of  the  A61  of  a  Stranger. 
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ConflabIC*     Vol.  I.  P.  6Zt,.     Vol.  VII.  P.  417. 

Hoijo  chofen  and  appointed,  1.     68 j 

Who  are  obliged  to  fer've.  '.     685 

Of  their  Poixjer  and  Duty  in  a5ling  luithout  any  Warrant  from  a  Jujiice 
of  the  Peace.  i.     687 

Of  their  Poller  and  Duty  in  executing  fuch  Warrants.  i.     688 

Coparceners*    Vol.  I.  Page  690. 

fhe  Reafon  and  Nature  of  fuch  Inheritance.  \.     6^9 

The  Nature  of  fuch  Ejlate  in  refpt£i  of  ASiionSt  or  againji  Parceners. 

\.     691 

Of  Partition^  luhen   Things  are  dividable  or  entire,  and  the  Manner 

thereof.  i.     693 

O/" /*flr/;/;oa  ^y  ^rz/  de  Partitlone  facienda.  i.     699 

(^Hotchpot,  and  the  Nature  and  Incidents  of  that  Kind  of  Partition. 

i.  701 
Of  thi  Nature  and  Incidents  of  thi  EJiate  after  Partitiott  made.      i .     703 
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€0pg!)0lD*     Vol.  I.  t^age  704. 

bfthe  Nature    cf  the  Tenure,    and  c^hat  Jhall  he   deemed  CopyhoU. 
in  cwhat  refpeil  Copyholds  partake  of  the  Nature  of  Freehold  Land]. 

What  Aas  of  Parliament  Jhall  be  faid  to  extend  to  Copyholds'.  '     "^ 

1.  Of  the  Stataie  de  doms,  the  entailing  of  Copyholds  by  Cuftom, 
and  the  Manner  of  docking  fuch  Entails.  i.     700 

2.  Of  fuch  oiher  Sratutes  as  may  be  faid  to  relate  to  them. 

.  i.  710.     vii.     417 

Of  fuch  general  Cuftoms  as  may  be  faid  to  relate  to  all  Copyhold  Efates. 

i.  7n.     vii.     418 
Vf  particular  CuJlomS  that  are  good  and  peculiar  only  to  fome  Copyholds. 

i.  7J4.     vii.     418 

Of  granting  Copyhold  Lands.  i_      _,- 

J.  What  Perfons  may  make  good  Grants.  i.     717 

2.  What  Acts  (hall  deftroy  the  Power  th&y  had  of  making  fuch 
Grants.  \       720 

3.  What  Things  may  be  granted  to  be  holden  in  Copyhold, 

i.     720 

4.  Of  the  Operation  of  the  Grant,  and  the  Eftate  and  Intereft 
that  pafs  thereby.  i,     721 

Of  Surrenders,  Preferments ,  and  Adniittanees. 

1.  Of  the  Neceffity  of  a  Surrender,  aod  wlicre  the  Copyholder 
fhall  be  faid  to  be  in  before  Admittance.       i.  722.     vii.     41S 

2.  Where  the  Want  of  a  Surrender  will  be  fupplied  in  Equity. 

i.     724 

3.  What  Perfons  may  furrender.  i.  726.     vii.     419 

4.  What  Perfons  niay  accept  fuch  Surrenders,  and  make  Admit- 
tances, i.  727.     TJi.     419 

5.  What  Words  or  Afts  amount  to  a  Suirender.  i.     727 

6.  What  AfHs  amount  to  an  Admittance.  i.     728 

7.  Of  the  Conftruflion  to  be  made  when  the  Surrender,  Prefent- 
ment,  and  Admitrance  differ.  i.     729 

8.  Of  the  Time  of  mak'ng  the  Surrender,  Prefentment,  and  Ad- 
mittance; and  where  they  fhall  be  eftedtual,  though  any  of  the 
Pardej  die  before  thf-y  are  completed.  i.     730 

Of  the  Operation  of  the  Surrender  in  pajjing  the  EJlate. 

1.  Of  ih-  Peifons  to  take,  and  what  fh^ll  be  a  fufficient  Certainty 
in  the  Deftriptio.n  of  them,  i,  73  i 

2.  What  fhall  be  iaid  to  pafi  by  the  Surrender.  i.  73 1 

3.  What  Eftate  or  Interefl  pafles  by  the  Surrender.  i.  732 

4.  Of  the  Pcwer  and  Authority  of  the  Lord  and  S;eward  ;  and 
therein,  of  the  Difference  of  their  Afls,                            i.  733 

Of  Fines  payable  by  Copyhold. 

1.  Where  a  Fine  fhall  be  faid  to  be  dae,  and  by  whom,  and  to 
whom  payable.  i.  734-     ^^j*     4'9 

2.  At  what  Time  payable. 

3.  Of  the  Certainty  and  Rcafonablenefs  of  the  Fine, 


«4a 


1. 

735 

i. 

735 

tii. 

419 

i. 

736 

4.  Remedy  for  the  Fiae^ 
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Of  the  Extinguijhment  pf  the  Copyhold. 

1.  Where  the  whole  Copyhold  Ihall  be  extlnguilhed  or  fufpended. 

Vol.  i.  737.     vii.  419 

2.  Where  Part  only,  or  what  is  incident  to  it,  ftiall  be  extin- 
guiflied.  i.     738 

0/  Forfeiture. 

1.  Of  Forfeiture  for  Non- Attendance  at  Court,  and  not  doing 
Service.  i,     739 

2.  Forfeiture  for  Non-Payment  of  Rent.  i.     740 

3.  Forfeiture  in  the  Copyholder's  taking  upon  him  to  difpofe  of 
the  Copyhold,  and  make  Leafes.  i.  740.     vii.     420 

4.  Of  Forfeicure  in  con:imitting  Wade  ;  and  therein,  of  the  Lords 
or  Tenants  Interell  in  the  Trees.  i.     741 

5.  Of  Forfeiture  by  Inclofure.  i.     742 

6.  Forfeiture  for  Treafon  and  Felony.  i.     743 

7.  In  what  Cafes  a  Forfsiture  of  Fart  fhall  be  a  Forfeiture  of  the 
Whole.  i.     743 

8.  Who  ihall   be  affe£led  by  a  Forfeiture,  or  take  Advantage 
thereof.  '  i.     744 

9.  What  Perfons  ftiail  be  excufed  from  a  Forfeiture.  i.     745 

vii.     420 

10.  Where  the  Forfeiture  Ihall  be  faid  to  be  difpenfed  with.  i.     746 

Copyhold  nuhere  and  hoiv  to  be  fuedfor  and  recovered,  i.     747 

Coronerief*    Vol  I.  Page  748. 

X^f  the  Salifications  and  Manner  of  (hoofing  and  appointing  a  Coroner. 

i-  750 

Jn  ivhat  Places  he  hath  furifdiliion.  i.     751 

Of  his  Authority  and  Duty  in  taki?!g  Inqu'fitions.  i.      752 

Of  tra'verfing  and  quajhingjuch  Inquifitions.  ''755 

Of  his  Po'wer  as  to  Bills  of  Appeal »  Appeals  of  Approvers,  and  the  Ab- 
juration of  a  Felon,  i.     756 
Where  the  Ad  of  one  Coroner  Jhall  he  as  effeSual  as  if  done  by  them  all. 

!•  757 

Of  the  Fees  that  he  may  lanvfully  take.  i.     757 

Of  dif charging  him  ^  and  for  ivh  at  Mif demeanor  s  punijhed,  \.     758 

COtporationjBf*  Vol.  II.  P.  i.     Vol.  VII.  p.  420. 

Of  the  Nature  and  different  Kinds  of  Corporations,  ii.         ^ 

By  ivhom  and  in  nvhat  Manner  created.  ii.           3 
Of  the  Names  of  Corporations. 

1.  Of  the  Name  in  its  Creation.  ii.         4 

2.  How  far  the  Name  may  be  varied  from  in  Grants  by  or  to  a 
Corporation.  ii.         5 

3.  How  far  it  may  be  varied  from  in  Pleading  and  judicial  Pro- 
ceedings, ii.         7 

What  'I Lings  are  incident  to  a  Corporation.  ii,  8 
HoiJO  Corporations  differ  from  natural  Perfons, 

1.  Of  Grants  made  by  and  to  them.  ii.  10 

2.  How  they  are  to  fue  and  be  fued.  ii.  1 1 

3.  What  they  may  do  without  Deed.  ii.  13 

4.  Whai 


II. 
ii. 

:i 

ii. 

18 

ii. 

20 

ii. 

27 

ii. 

30 

INDEX.  ft^r 

4.  What  Things  they  may  take  in  Succeffion;  Vol.  ii.       14 

5.  Where  they  ftiall  be  liable  in  their  natural  Capacities,   ii.        ut 

6.  Of  the  Qualifications  requifite  for  Members  or  Officer*  of  Cor- 
porations. 

7.  Of  the  Concurrence  required  in  corporate  Afts. 

8.  Of  the  Regularity  of  their  Proceedings. 

9.  Of  the  Election  and  Amotion  of  their  Members. 
Hovj  they  are  njijitsd. 
Of  the  DiJJ'olution  of  Corporations. 

Cote     Vol.  II.  Page  32. 

Ofthefirft  Introduaion  of,  and  giving  the  Plaintiff  Cojls  de  incremento* 

"•       33 

In  ivhat  Cafes  the  Flaintij^  Jhall  have  no  more  Co/is  than  Damages. 

1.  Of  Aftions  of  Irefpaii,  where  the  Right  of  Fresdoid  or  In- 
heritance may  come  in  queilion,  or  where  the  Trefpafs  is  wil- 
ful and  malicious.  ii.   35.     i.     420 

2.  Of  Cofts  in  Actions  of  Slander.  li.       40 

3.  Of  Cofls  in  A'5tions  of  AfTault  and  Battery.'  ii.  41.  vii.  421 
Where  the  Cojh  Jhall  be  doubled  or  trebled.  ii.  42.  vii.  42 1 
Of  awarding  the  Defendant  his  Ccjis.  ii.  43.  vii.  421 
What  Perfons  are  entitled  to  or  exempted  from  paying  Cofts,  ii.  46 

vii.     421 

1.  Of  Executors  and  Adminiftrators.  ii.       46 

2.  Of  Officers  and  Miniiters  of  Juftice.  ii.       48 

3.  Of  Colls  for  ai.d  agairft  Informers,  and  where  the  Profecution. 
may  be  faici  to  be  carried  on  at  the  Suit  of  the  King.    ii.       49 

4.  Of  Paupers.  ii.  51 
OfCofsinRepUwn.  ii.  52 
Of  Cofts  in  a  Writ  of  Error.  ii.  53 
Of  Cofts  in  a  feigned  If ue.  ^_  ]]-  55 
Of  Cofts  in  the  feveral  Steps  and  Proceedings  of  a  Caufe.  ii.  56.  vii.  422 
Cofts  hoiu  affefed  or  taxed.                                                   ii.  58.   vii.  423 

Covenant     Vol.  II.  Page  60. 

Of  the  Manner t  and  by  what  Words  an  expre/s  Covenant  is  created. 

ii.  62.     vii.     423 
Of  Co'uenants  created  by  Implication  of  Lanv.  v..  65.     vii.     424 

Where  an  ASlion  cf  Covenant  is  a  proper  Remedy.  ii.       (>1 

Where  there  are  fe-veral  Parties  ;  and  therein,  of  joint  Co'venants.  ii.       68 
Of  Covenants  real  and  per/onal ;  and  therein,  of  the  Perfons  to  'whom  they 
fnall  extend. 

1.  Of  Covenants  which  fliall  extend  to  the  Heir  or  Executor,  fo  as 
to  be  bound  by  them,  though  not  exprefsly  named.      ii.       69 

2.  Of  Covenants  which  the  Heir  or  Executor  may  take  Advantage 
of.  ''•       ^9 

3.  Where  an  Affignee  fhall  be  bound  by  the  Covenant  of  the 
Affignor.  .  "•  7°-     viu     4H 

4.  Where  the  AfTignor  continues  ftill  liable.  ij.      7* 

5.  Where  an  Affignee  fhall  take  Advantageof  a  Covenant.  11.       73 

6.  Of  Covenants  which  bind  by  Force  of  the  Statute  32  H  8. 


64^  INDEX, 

floiv  Co'venants  are  to  he  conftrued.  Vol.  ii.       ^5 

J'f'here  the  principal  and  all  auxiliary  Co'venants  jhall  be /aid  to  be  cvoid 
and  fxtingu-.pid.  ii-   80.     vii.     424. 

What  pall  he  deemed  a  Breach,   or  conjlrued  a  good  Performance,    ii.        8  ( 
Where  the  Breach  pall  ht:  /aid  to  be  'well  ujfigned.  \\.        83 

Where  the  Performance  pall  be  /aid  to  be  nueil  /et  forth  and  pleaded- 

11.       88 
What  may  be  pleaded  in  Bar  to  the  Aaion.  »•  gJ*     vii.     427 

€ourt0  anD  tlieir  ^lurifDiftiong  in  general 

Vol,  Ii.   Page  93. 

ffhe  Nature  and  Original  of  our  Courts ^  and  iy  •what  Authority  con/iituted. 

0/  the  "Judges  and  Per/ons  exercifng  a  furi/didion.  ii.       96 

What  determines  their  funjaiSiion  and  Authority,  ii.        58 

Of  their  Di-vifon,  and  the  Subordination  of  one  Court  to  another. 

1.  I'^  general  of  the  feieral  Kinds  of  Courts  which  exercife  a  Jq- 
rifiijdion.  ii.     100 

2.  Of  luch  as  are  of  Record,  or  not.  ii.     101 

3.  How  inferior  Courts  muft  claim  their  Jut ifdi(5lion  ;  and  there- 
in, of  pleading  to  the  Jurifaiftion  and  demanding  Lonufance. 

ii.      102 

4.  Where  it  muft  appear,  that  inferior  Courts  have  a  Ju:irdi£lion, 

ii.     105 
What  is  incidental  to  all  Courts  in  genera^-  ii.      loS 

Court  of  ipatliament    Vol.  II.  Page  io8. 

Of  th^Or^ginal  and  Antiquity  of  Parliaments.  ii.    109.     vii.     436 

Of  the  Per/ons  of  <vohom  It  con/ijls.  ii-    113.      vii.      47.6 

Of 'he  Manner  of  their  Sumn^ons  end  a/Jembling.  ii.   118.     vii.     427 

Of  Ekaions. 

If  Df  the  J^ledtors  and  their  Qua'ificatioqs.      ii.    120.     vii.     429 

2.  Of  the  El  fted  and  their  Qjnhfications.   .    ii.    122.     vii.     430 

3.  Of  the  Duty  of  Rinurning  Officers,  and  the  Remrdies  againlt 
them  ;  and  of  the  Mode  of  proceeding  upon  Complaint  of  un- 
due Ele£\ions.  ii.      175 

Of  the  Method  of  pajjing  Bills.  ii.    129.     vii.      432 

Of  the  Continuance f  /Idjournment,  Prorogation,  and  Diffolution  ofParlia- 

mtnt .  ii.   131.     vii.     435 

OftheJurifdiilionoftheHoufeo/Lords.  ii.      132 

Of  the  1  rivileges  of  Members.     F/^.  7/7,  Privilege.  v.     626 

Court  of  Cftancerp*  Yol.  II.  Page  133. 

jSs  an  OfTjcina  Brevium,  out  of  nubich  all  original  Writs fo^.      ii.  134 
Of  the  ordinary   and  limited  Court,  proceeding  according  to  Laiv,  com- 
monly called  the  Petty  Bag.                                                                  ii,  1 3$ 
Of  the  exttaordinary  Court ,  proceeding  according  to  Equity. 

I.  Of  >ts  oiig'nal  Jurifdidioii,  ami   how  at  firit  it  has  been  ex. 

punged  bv  the  Common  Law  Courts.                             "    ii.  137 

J.  What  Junidiftion  it  exercifes  4t  this  Day.                   ii.  136 
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Court  of  ming's  OBencf).  Vol.  II.  Page  140. 

O/i&e  Jurifdiaion  of  the  Court  of  King's  Bench. 

1.  Of  its  J urifdiaion  in  Criminal  Matters.  Vol.  ii.      141 

2.  Of  its  Jurifdiaion  in  Civil  Caufes.  ii.     iJj 

3.  Of  its  Jurifdiaion  in  reforming  and  keeping  inferior  Jurifdic- 
tions  within  their  proper  Bounds.  jj.     j^-j 

How  far  its  Prefeme  fufpends  the  Ponuer  of  all  other  Courts.         ii  .*     1 44. 
Of  the  Form  of  its  Proceedings.  ii.     ,.^ 

Court  of  Common  picajef*    Vol.  Ii.  Page  145. 

Court  of  CrcfiCQUCr.     Vol.  11.  Page  147. 
Vol.  VII.  Page  437. 

Of  the  Nature  and  Antiquity  of  this  Court.  ii,      147 

In  ivhat  Cafes  it  has  a  Jurifdinion.  ii.      148 

Of  the  Manner  of  its  Proceedings.  ii.     1^0 

Court  of  t|)e  Conftable  anti  Carl  a^arCbal. 

Vol.  II.  Page  151. 

Of  the  Manner  of  holding  this  Court ;  and  therein,  nvhether  it  can  be  held 
by  CommiJ/ion  hy  the  Earl  Murjhal  only,  and  ijuhether  it  may  be  pro- 
hibited if  it  exceeds  its  furifdiSlion.  ii.      152 
IniuhatCafesithasafurf.iBion.  ii.      153 
Of  the  Form  and  Manner  of  its  Proceedings.                                    ii .      154 

Court  of  Oyer  ailD  Terminer  anti  (^aoMDcUDerg, 
Vol.  II.  Page  134. 

Of  the  Manner  of  author  i/ing  CommiJJioners  of  Oyer  and  Terminer  and 
Gaol-Dfli'very  ;  and  therein,  of  the  Determination  of  their  Ponder. 

ii       155 
Of  their  furifdi^ion  ^when  appointed.  ii.      156 

Of  the  Form  of  their  Proceedings  and  holding  their  Courts.  ii.      157 

Court  of  tbe  JuGiccief  of  HCKjc  anD  Nifi  Prius. 

Vol.  II.   158. 

Court  of  @)eGionfif  of  31uftice0  of  tbe  peace. 

Vol.  II.  Page  159. 

Df  tfie  CccIeCKaftical  Courts*    Vol.  II.  Page  i6i. 

The  federal  Eccleftaftical  Courts,  iwhich  exercife  a  Jurifdiaion. 

1.  Of  the  Court  of  Convocation.  i«-     ^^^ 

a.  Of  the  Court  of  Arches.  "•    163 

Tt4  3'  Of 


64»  ' INDEX. 

3.  Of  the  Prerogative  Court.  Vol.  ii.  161 

4.  Of  the  Court  of  Audience.  ii.  164. 

5.  Of  the  Court  of  Faculties,  ii.  164 

6.  Of  the  Court  of  Peculiars.  ii.  164. 

7.  Of  the  Confillory  Courts.  ii.  165 

8.  Of  the  Court  of  the  Archdeacon.  ii.  165 

9.  O'  the  Court  of  Delegates.  ii.  165 
10.   Of  the  Court  of  Commiffioners  of  Review.  ii.  i66 

Gf  appealing  from  an  inferior  to  afuperior  Court.  ii.      166 

Of  citing  one  out  of  his  otc»  Diocefe ;  and  therein,  of  the  Boundaries  of 

their  fur  if d  SI  ion.  ii.      167 

In  ixbat  Cafes  the  Ecclefiafiical  Courts  are  alloixcd  to  have  a  furifdiSiion. 

li.  170 
Hoi\j  they  are  to  proceed  as  to  ihofe  Matters  in  ivhich  they  have  a  Jurif- 

diSlion,  othervuife  i/oill  be  controlled  by  the  "-I imporal  Courts.        ii.      174 

SDf  tlje  Court  of  HDmiraltp*  Vol.  II.  Page  175. 

^To  luhat  Places  the  furifdiclion  of  the  Admiralty  is  confined.  ii.      176 

I0  "what  Things  its  furiJaiStic7i  extends ;  and  therein,  ofjuch  Matters  as 

arfe  partly  on  Sea  and  partly  on  Land.  ii.      178 

To  nvhat   Contrails  its  furiJdiSlion   extends;   and  therein,  of  Contrails 

tnade  on  Sea.  ii.      1 80 

7"o  nvhat  Crimes  and  Offences  its  furifdiilion  extends.  ii.      i8z 

By  HA;hat  La<ui  it  proceeds ^  arid  the  Form  of  Juch  Proceedings.        ii.      1 84 

JSDf  tlje  C^arGjalfea  ann  Palacc-Couct    Vol.  IL 

Page  187. 

Court  Palatinate^    Vol.  II.  Page  i88. 

1.  Of  the  County  Palatine  of  C/v/e'r.  ii.      189 

2.  Of  the  County  Palatine  of  Z)^r^a/a.  ii.      190 

3.  Of  the  County  Palatine  of  Laticafer,  and  the  Duchy  Court. 

ii.     191 

£Df  tfje  Boga!  JTrandjife  of  Ely.    Vol.  II.  p.  192. 

Courts  of  tlje  jTorefl*     Vol.  II.  Page  192. 

1.  Of  the  Juflice  Seat. 

2.  The  Swainmote  Court. 

3.  The  Court  of  Attachments. 

£)f  t{)e  @)l3Cllf' S  ^Orn,     Vol.  II.  Page  196. 

The  Manner  of  holaing  this  Court. 
What  i'erfons  o^we  Suit  to  it. 
In  nvhat  Cajes  it  has  a  furifdiilion. 
Of  the  Form  of  its  Proceedings, 

€)f  tfie  Court=£cet»    Vol.  II.  Page  202. 
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'9? 

ii. 

195 

ii. 

196 

96, 

ii. 

197 

ii. 

198 

ii. 

198 

ii. 

201 
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S>t  tje.  Countg  Court  Vol.  II.  P.  203.  Vol.  VII. 

Page  438. 

Df  tfie  it)untJteti  Court*    Vol.  II.  P.  204. 
Df  t60  Court^QBaron.    Vol.  II.  P.  205.  Vol.  vii. 

Page  438. 

(5ourt0  of  tje  Cinque  ports?.  Vol.  II.  Page  207, 
Courts  of  tf)e  ©tanneries'.   Vol.  II.  Page  209, 
£)f  tfje  Court  of  Commidtonerfif  of  Bt'cQtx^, 

Vol.  II.   Page  211. 

Coiirt  Of  pieijotoDerSt    Vol.  II.  Page  214. 

£)f  tfie  COUrtiSf  in  London.     Vol.  II.  Page  215, 

1.  Of  the  Court  of  Huftings.  Vol.  ii.     216 

2.  Of  the  ShtrifFs  Courts.  ii.     216 

3.  The  Court  of  Equity  before  the  Lord  Mayor,  commonly  called 
the  Court  of  Confcience.  ii.     217 

Court  of  EequeiiS*     Vol,  VII.  Page  439. 

CurtCf^  of  England.    Vol.  II.  Page  218.    Vol.  VII. 
Page  440. 

What  Per/ons  may  be  Tenants  by  the  Curtejy,  ivhatnof.  ii.      219 

Ofvjhat  Sort  of  Inheritances  this  Ejiate  is  allo^vable^  cfnuhat  not.  ii.      220 

vii.     440 

What  Ejiate  the  Wife  mufi  have  to  let  in  the  Hufband  to  be  Tenant  by  the 

Curtefy.  ii.  222.     vii.     441 

1.  The  defcendible  Quality  of  fuch  Eftate.  ii.     223 

2.  The  Seifin  of  the  Wife  thereof.  ii.     223 

3.  When  the  Eflaie  and  Seifin  is  to  begin,  and  how  long  it  mull 
continue.  ii.     225 

Of  the  Hufband'' s  Title  being  initiate  by  having  Iffue,  and  to  luhat  Pur- 
pofes. 

1.  What  Soft  of  Iflue  this  moft  be.  ii.     228 

2.  When  it  muft  be  born.  ii.     228 

3.  What  it  muft  do  to  entitle  the  Hufband  to  be  Tenant  by  the 
Curtefy.  ii.     228 

The  Nature  and  ^ality  of  fuch  Tenancy  by  the  Curtefy, 

1.  With  refpeft  to  the  Eftate  itielf.  Ii.  229 

2.  With  refpedt  to  the  Privity  between  him  and  the  Heir.  ii.  229 
Bj  what  Means  this  Title  may  he  p  evented  and  defrayed.            ii.  230 

CuOonifif* 
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CuGomiSf^    Vol.  II.  Page  23 1.    Vol.  VIT.  Page  441, 

Of  the  Commencenunt  and  Length  nf  Time  necejjfary  to  ejlablijh  a  Cuftom. 

Vol.  ii.     232 

What  Perjcns  are  affeSled  njuith  or  hound  by  a  Cujlom.  ii.     233 

Of/uch  Cujioms  as  are  againjl  the  Rules  0/  the  Common  Latv,  and  yet  not 

being  iinreafonable  in  themfei'ves  are  good,  and  from  the  Conveniency  of 

them  bind  in  particular  Places.  ii.      234 

Where  from  the  Benefits  accruing  from  them  they  Jh  all  bind.  ii.      238 

Where  from  the  Certainty  or  Incertainty  of  them^  they  Jb  all  be  deemed  good 

or  1)  Old.  ii.      241 

Hof-M  to  he  conjlrued,  cii\d  fo  ivhat  Things  a  Cujiom  Jhall  he  f aid  to  exttnd. 

ii.     242 
Cufiom  honu  dejiroycd.  ii.     243 

Of  the  Manner  of  alleging  and  pleading  a  Cufiom.  ii.      a  4.3 

CuGom0  of  London.     Vol.  II.  Page  244. 

Of  the  Cuftoms  ^/^ London  in  general.  ii.     246 

Of  the  Cufioms  0/" London  rivith  refpeB  to  Orphans.  ii.     ZifZ 

Of  the  Cujioms  c/^  London  in  refpe^  to  a  Freeman  s  Eftate. 

\.  What  fhall    be  efteemed  fuch  an  Ellate,  as  will  be  fubjeft  to 
the  Cuftom,  and  what  Difpofition  a  Freeman  may  make  thereof. 

ii.     249 

2.  Of  the  Children's   Part;  and   therein,  of  Survivorfhip,  Ad- 
vancement and  bringing  into  Hotchpot. 

3.  Of  the  Wife's  Part,  and  what  (hall  bar  her  thereof. 

4.  Of  the  Legatory  or  dead  Man's  Share, 
Of  the  Cufiom  0/"  London  as  it  relates  to  Fepie  Converts, 
jis  it  relates  to  Mafiers  and  Apprentices, 
As  it  relates  to  Landlords  and  Tenants. 
Of  the  Cufioms  o/' London,  nvhich  are  in  Furtherance  ofjufiice,  and  for 

the  more  ffeedy  Recovery  of  Debts.  ii.      258 

Of  the  Cufioms  of  Foreign  Attachment. 

1.  Of  the  Nature  of  ihe  Debt  or  Duty,  which  may  be  attached. 

ii.     258 

2.  In  whofe  Hands  and  at  what  Time  the  Attachment  may  be 
made.  ii.     261 

3.  Of  the  Form  of  the  Proceedings  in  a  Foreign  Attachment. 

ii.     261 

lDamag;e0.    Vol.  IL  Page  263. 

in  ivhat  Anions  a  Party  Jhall  recover  Damages.  ii.     263 

What  Perfons  are  entitled  to,  or  Jhall  reccver  Damages.  ii.     264 

Againji  iL'hotn  Damages  Jhali  be  reccvered.  ii.      265 

^^ cfj^jfi'tg  the  Damages. 

I.  Of  the  ^aiftum  of  the  Damages  the  Jury  may  give.     ii.     266 

z'.  Whether  they  may  give  more  than  the  Plaintiff  has  declared 

for.  ii.     267 

3.  Muft  be  affefled  purfuant  to  the  Plaintiff's  Right,  or  the  Injury 

he  has  received ;  and  therein,   of  affeffing  entire   Damages. 

ii.     268 

4.  WlKrc 


11. 

251 

ii. 

25s 

ii. 

255 

ii. 

257 

il. 

257 

ii. 

258 

INDEX, 

4.  Where  to  be  alTefled  jointly  or  feverally,  where  there  are  feve- 

ral  Defendants.  Vol,  ii.     272 

Where  the  Court  may  increafe  or  mitigate  the  Damages.  ii.     274 

Of  the  Manner  of  ajfejjing  and  recovering  Damages.  ii.     276 

E)eftt.     Vol.  II.  Page  278.     Vol.  VII.  Page  442. 

In  nuhat  Cafes  an  ^Slion  of  Debt  'will  lie.  ii.      279 

At  nuhat  Time  it  Jhall  be  Jaid  to  ha've  accrued.  ji.      281 

Who  may  bring  Debt ;  and  therein,  of  the  Privity  of  ContraEi  and  Ejiate, 

ii.     282 

Againji  ivhom  it  may  Be  brought.  ii.     284 

Where  Debt  is  the  proper  Adion,  and  not,  Co'venant,  Cafe,  fiC.       ii.     286 

Of  the  Manner  of  bringing  the  Action,  and  luhere  it  muji  be  brought  in 

z^^- Debet  «»<?  Decnec,  or  T) tx\ne.l  only.  ii.     287 

Of  the  Extinguijhment  of  the  Debt,  and  pUading  in  Bar  thereof,  ii.      290 

Deceit.     Vid.  Tit.  Fraud.  iii,     294 

Declaration  and  Demurrer.     /?</.  Tit.  Pleadings,  v.        I 

DeOtianD.     Vol.  II.  Page  292. 
Hr^efcent.     Vol.  II.  Page  294. 

Of  Lineal  Defcent ;  and  therein,  of  the  Exclufon  of  the  afcending  Line. 

ii.     295 
Of  Collateral  Defcent.  ii,     296 

Of  the  Half  Blood  and  the  Vof^cKio^t^irU.  ii.      297 

Of  Dejcents  according  to  Cujlom.  ii.     30J 

Where  a  Perfon  pad  be  faid  to  take  by  Purchafe,  and  not  by  Defcent. 

ii.  302.     vii.     442 
Of  a  Defcent,  its  Operation  to  take  aiuay  an  Entry.  ii.      304 

Jn  ivhat  Cafes  the  Entry  of  the  Dijfeijet  may  be  laiuful  notisjithjianding  a 
Defcent  »•      3°/ 

Whoje  Entry  is  preferred  notivithjlanding  a  Defcent.  li.     31 1 

iio-w  the  Entry  may  be  preferred  by  continual  Claim. 

1.  Of  the  Nature  of  continual  Cliim,  and  che  EfFe^s  of  it.  ii.      312 

2.  What  is  necefTary  to  a  continual  Claim  to  make  it  eiFedual. 

Ji-     313 

3.  The  Time  in  which  it  is  to  be  made.  ii.     314 

Detinue,     Vol.  II.  Page  316. 

JBy  and  again  ft  nuhom  Detinue  lies.  '>•     3'° 

f^or  luhat  Things  it  may  be  brought,  "•     3 '7 

Devaftavit.     Fid.  Tit.  Executors  and  Adminiftrators. 

Det)ife0,     Vol  IV,   Page  242. 

Who  may  devife  Lands y  and  to  nxihom. 

Qfnuhai  Ejlate  or  Inter  eft  in  the  Devifor  he  may  difpofe. 

What  i'^ords  pafs  a  Fee  in  a  Will 

What  Words  create  an  Eft  ate -Tail  or  for  Life 

QfTtrmsfor  Years  ^  and  uncertatn  Inter  efts  by  Devifi, 
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Of  De'vi/es /or  Payment  of  Debts,  '  Vol.  iv.     283 

Of  Deui/es  by  Implication.  iv.     288 

Of  the  Difpofition  of  Goods  and  Chattels  by  Will,  by  luhat  Defcription,  and 

to  "johom  good.  -  i\r.      291.   32^ 

Of  Executory  Dcvifes  of  Lands  of  Inheritance ;  and  therein,  of  Contingent 

Remainders  and  Crofs  Remainders,  as  far  as  they  relate  to  this  Place. 

iv.  292 
Of  Executory  De'vifes  cf  Leafes  for  Years;  and  therein,  of  the  Limitation 

oftheTruJi  of  a  Term,  as  far  as  it  relates  to  and  agrees  ivith  a  De- 

'vife  thereof.  iv.     504 

Of  'void  Devifes. 

1 .  By  devifing  what  the  Law  already  gives,  or  what  the  Policy  of 
the  Law  will  not  admit,  iv.     315 

2.  By  Incertainty  in  the  Defcription  of  thcThingdevifed.  iv.     32a 

3.  By  Incertainty  in  thcDefcription  of  thePerfon  to  take.  iv.     328 

4.  By  the  Devifee's  dying  in  the  Lifetime  of  the  Devifor.   iv.      334 
What  Circumllances   are   neceffary  by   the   32//.  8.  c.  1.    and  the 

34  y  35  H.  8,  c.  5.  and  29  Car.  2.  c.  3.  and  what  fhali  be  a  Re- 
vocation, and  a  new  Publication.     Fid.  Tit.  Will. 

Difclaimer.     Fid.  Tit.  Pleadings. 

TOfcontinuance.    Vol.  ii.  Page  318. 

Of  Dif continuances  made  by  EcclefiafticalPerfons,  ii.     319 

Made  by  Tenants  in  Tail.  ii.     320 

By  Hiifbands  feifed  in  Right  of  their  Wi'ves.  ii.      323 

Of  Difcontinuances  by  Women  of  Lands  of  the  Gift  of  their  Hufb  and  or  his 

Anceftor.  ii.      324 

What  Efiate  or  Inierefi  may  be  difcontinued.  ii.      326 

By  nvhat  Ad  or  Conveyance  a  D  if  continuance  may  he  made,  and  the  EffeSl 

thereof.  ii.     328 

Dilfeian*     VoL  II.  Page  329. 

What  ABs  amount  to  a  Diffeifin.  iJ.      329 

What  Perfons  are  capable  of  committing  fuch  Diffeifins.  ii.      339 

Diftribution.  Vid.  Tit.  Executors  and  Adminiftrators. 

£)iGtersf»     Vol.  II.  Page  340. 

Who  in  refpeSl  of  his  Efiate  or  Inter ef  may  diflrain  for  Rent.       ii.     341 

What  Things  may  be  difrained.  ii.     343 

Of  the  Manner  of  diflraining  as  to  Time  and  Place.  -  ii.      346 

Of  the  Diftrefs  nuhen  feized ;  and  of  the  Diflrainer^s  Interefi  therein,  and 

,      ixihat  he  is  to  do  therewith.  ii.     347 

Where  a  Difirefsfhall  be  f aid  to  be  lurongful  and  excejfive  ;  and  therein,  of 

the  Remedy  •which  the  Party  injured  hath,  ii.     352 

Of  diftraining  Things  Damage  Feaf ant,  ii.     353 

Of  Diflreffei  for  Amercements .  >>•     3  5  4 

Divorces.    Vid.  Tit.  Marriage.  .       iv.    549 
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T)mtX.     Vol.  II.  Page  356.   Vol.  VII.   Page  442. 

PFho  may  have  Dcwer,  and  ivho  not  ;  and  therein,  of  the  Jge  ard  other 
Di/ability  of  the  Hujband  or  Wfe.  Vol.  ii       ,c8 

Ofvjhat  Eft  ate  a  Woman  may  have  Denver.  '     ' 

1.  Of  Quarentine.  ;;         g 

2.  Of  the  different  Kinds  of  Inheritances.  H      l^^ 

3.  Of  the  Nature  and  Quality  of  fuch  Eftate,  whether  Sole,'  loint 
or  in  Common.  -■'     ^ 

4.  Of  its  Continuance  ;  wherein,  of  Eftates  conditional,  fufp'end^ed 
determined,  or  extinguiOied  ;  and  therein,  of  Remitters  to  the 
Heir,  and  Recoveries  by  Title  Paramount.  ii.     ,66 

5.  Of  the  Value  of  the  Improvement  of  the  Huiband's  Eftate, 
either  in  his  Lifetime  or  after  his  Death.  ii.     368 

Of  the  Things  requifite  to  the  Confummation  of  Doiuer,  viz.  Marriage^ 
Seijtny  and  Death  of  the  Hufiand. 

1.  Of  the  Marriage,  how  long  it  muft  continue;  and  therein,  of 
the  feveral  Sorts  of  Divorces.  ij.     ^gg 

2.  Of  the  Seifin,  either  in  Faft  or  in  Law;  and  therein,  of  the 
Seifin  in  Faft,  as  it  is  continuing,  or  not  continuing,  as  inftan- 
taneous.  ij      -.q 

3.  Ofthe  Death  of  theHufband.  ii.     372 
Of  the  Ajfgnment  of  Doiver. 

1.  By  what  Perfons.  .     \\,     57^ 

2.  OF  the  Manner;  and  therein,  of  affigning  it  by  Metes  and 
Bounds,  i^c,  ii.     37^ 

3.  By  what  Court.  ii.     376 
Where  the  Wife  fl^ all  have  her  EleSiion  to  he  endoiued  of  one  Thing  or  an- 
other y  and  vjhere  of  both  ;  and  therein,  of  Endovoment  de  novo,  and  the 
dos  de  dote.                                                                                ii.     378 

What  Jhall  be  a  Bar  of  Donuer,  and  vohat  not ;  and  therein,  of  Aeis  done 
orfuffered  by  the  Hujband  folely,  or  by  the  Hufiand  and  Wife  jointly,  or 
by  the  Wife  folely,  either  during  the  Coverture  or  after-,  and  therein,  of 
Elopement  of  Detinue  of  Charters  or  Heir.  ii.     380 

Where  the  Wifeftyall  hold  her  DovjerJubjeSl  to  the  Charges  of  her  Hufiand, 
andvihere  not  ;  and  therein,  of  the  Privileges  of  Tenant  in  Doiver,  and 
the  Nature  of  her  Eftate,  as  to  Alienations  made,  or  ASIions  brought  by 
cr  againft  her.  ii.      387 

To  vjhom  the  Tenant  in  Do'wer  ftjall  be  attendant,  and  by  vjhat  Ser- 
vices* '  ii.  38S 
Of  the  Proceedings  and  Damages  in  Do'wer ^  unde  nihil  habet.  ii.  389 
Of  the  Admeajurement  of  Dovjer.  ii.  396 
Dovjer  by  the  Cuftom,  ii.  397 
Dovuer  ad  Oftium  Ecclefiae.  ii.  400 
Dovjer  ex  AfTenfu  Patris.  ii.  400 
Davjer  de  la  plus  Beale.  ii.    401 

23UCefi0f»     Vol.  II.  Page  402. 

For  nvhat  Durefs  or  Degree  of  Reftraint  or  Terror  a  Man  ft^all  avoid  his 
Deed  or  Contrad.  ij-     4°* 

On  vjhom,  and  by  vjhom  the  Durefs  muft  be  committed.  ii.     404 

What  Contrails  or  Securities  may  bc  thus  avoided.  ji.     405 

The  Mc^nner  ofavoiding^  them,  "•    4<55 
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(B)t^mtnU     Vol.  IL    Page  466. 

Of  the  Nature  of  the  Ailion,  and  ancient  Manner  of  proceeding  in  Ejefl- 
ment.  Vol.  ii.     407 

"Of  the  modern  Llanner  of  commencing  and  proceeding  in  EjeBment. 

1.  Of  ferving  the  Declaration,  Notice  to  the  Tenant  in  Poffeffionj,- 
and  entering  into  the  common  Rule.  ii.  408.     vii.     443 

2.  Of  adding  proper  Parties.  ii.  412.     vii.     443 

3.  Of  the  Colts.  ii.  413 
In  txhat  Cafes  the  ancient  Form  is  fill  to  be  adhered  to.  ii.  41 5 
Of  the  Declaration  in  EjeSiment. 

1.  Of  what  Things  an  Rjeftment  will  He.  ii.     417 

2.  What  (hall  be  a  fufficient  Defcription  of  the  Things  for  which 
it  will  lie.  ii.     419 

3.  Of  the  Demife  and  Right  of  Entry  in  the  Leflbr  of  the  Plain- 
tiff, and  of  the  Oufter.  ii.  423.     vii.     444 

Of  the  Plea  and  General  Ijpie  in  EjeBment.  ii.  430 

Of  the  FerdiB  and  Judgment  in  EjeBment.  ii.  43 1 
Of  the  Writ  of  Execution. 

1.  Of  the  Time  when  the  Writ  is  to  be  fued.                     ii.  432 

2.  How  the  Writ  is  to  be  executed.  ii.  434 

3.  How  the  Plaintiff  is  to  be  quieted,  and  what  Relief  he  has 
when  his  Poffi  ffion  is  difturbed.  ii.  435 

Of  the  Mefne  Profits,  and  honu  to  be  recovered.  ii.     437 

Of  bringing  a  neiM  or  fecond  EjeBment.  il.  4391     vii.     444 

Where  a  Court  of  Equity  luiU  inter pofe  by  InjiuiBion.  vii.     444 

<2BIeaton»     Vol.  Ii.   Page  441. 

In  nvhat  Cafes  an  EleBion  is  given. 

T'o  ivhat  Perfon  ;  and  therem,  of  him  voho  is  to  do  thefirft  AB. 

Where  it  Jhall  be  f aid  to  contif.ue  or  be  determined, 

Whatjhall  be  ajuffictent  Eledion. 

Where  a  Party  Jhall  be  put  to  his  EleBion,  or  not. 

Elegit.     Vid.  Tit.  Execution. 

Embracery.     /^/V. TV/.  Juries. 

<!Brror»     Vol.11.   Page  448.    Vol.  VII.  Page  45 1. 

In  ivhat  Cafes  a  Writ  of  Error  'will  lie. 

1.  In  what  Cafes  a  Writ  of  Error  is  the  proper  Remedy  to  be  re- 
lieved againft  an  erroneous  Judgment.  ii.     450 

2.  On  what  Judgments  a  Writ  of  Errot  will  lie.  ii.     452 

3.  In  what  Court  the  Judgment  muft  be  given,  on  which  a  Writ 
of  Error  will  lie.  ii.     4^5 

Who  may  bring  a  Writ  of  Error,  and  agennfi  luhom ;  and  therein,  of  the 
Perfons  neceffary  to  be  made  Parties  thereto.  ii.     4,6 

Of  the  Time  of  bringing  a  Writ  of  Error.  ii.     462 

Of  the  Manner  of  bringing  it 

I.  Of  the  Form  of  the  Writ,  and  where  the  Record  Ihall  be  faid 

to  be  remove^,  ii      463 

a.  What  is  neceffary  to  be  removed;  and  therein,  of  removing  the 

Record  or  a  Tranlcript.  if,     466 

Of  alleging  a  Diminution  ^  and  granting  a  Certiorari,  ii.    462 

OfiheiiQiiQF&ciis,  ii.    473 

Of 
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Cfthe  Proceedings  after  the  Record  U  remon}ed\  and  therein,  of  the  Abate, 
ment  of  the  Writ  of  Error.  Vol.  ii.     476 

Hoiufar  the  Writ  of  Error  is  a  Superfedeas.  ii,     477 

To  'what  Court  a  Writ  of  Error  lies. 

1.  Of  Writs  of  Error  iiuo  Parliament.  ii.  479. 

2.  Of  Writs  of  Error  into  the  Exchequer  Chamber. 

3.  Of  reverfing  Judgments  in  the  Court  of  Exchequer. 

4.  Of  the  Writs  of  Error  into  the  King's  Bench. 

5.  Of  Writs  of  Error  into  the  Common  Pleas,  and  inferior 
Courts.  _  ii.     4S3 

6.  Where  a  Writ  of  Error  lies  in  the  fame  Court  in  which  the 
Record  is.  ii.     ^84 

OfaJJjgning  Errors.  ii.  485,     vii.     454 

1.  Of  the  Manner  of  afligning  Errors.  ii.     485 

2.  Of  affigning  Errors  in  Faft  and  in  Law.  ii.     487 

3.  Of  affigning  that  for  Error  which  appears  contrary  to  th's 
Record.  ii.  488 

4.  Of  affigning  that  for  Error  which  is  for  the  Party's  Advan- 
tage, ii.     490 

5.  Where  the  Matter  afligned  for  Error  is  aided  by  the  Appear- 
ance of  the  Party,  and  in  not  being  taken  Advanuge  of  in  pro- 
per Time.  ii.     492 

6.  Where  Matters  which  might  be  affigned  for  Error  are  aided 
by  a  Releafe  and  Confent  of  Parties.  ii.     494 

What  Defence  the  Defendant  in  Error  may  make  ;  and  therein,  of  pleading 

a  Releafe.  ii.     497 

Of  the  Judgment  to  be  gi'ven  on  the  Writ  of  Error  X\.  500.     vli.     454 

J.    Where  on  a  Writ  of  Error  Part  only  or  the  whole  Judgmenc 

Ihall  be  reverfed.  ii.     500 

2.  What  Judgment  Ihall  be  given  on  the  Reverfal  of  the  firft. 

ii.     505 

3.  To  what  the  Parties  fhall  be  reftored  on  the  Reverfal  of  the  lirlt 
Judgment.  ii.     50; 

(2Brcape  in  CiDIl  Care0,  Vol.  II.  P.  507.  Voi.vil. 

Page  454. 

Where  the  Party  jh all  be  faid  to  be  legally  committed,  fo  that  the  fuffering 
him  to  go  at  large  njjill  be  adjudged  an  Efcape. 

1.  Where  the  Authority  by  which  he  is  committed  fliall  be  faid  to 
be  fufficient  for  ihar  Purpofe.  ii.     508 

2.  Where  the  Form  of  the  Commitment,  or  being  in  Cuflody 
fhall  be  faid  to  be  regular.  ii.     510 

What  Degree  of  Liberty  or  going  at  large  Jh  all  be  deemed  an  Efcape. 

1.  With  what  Stridneis  Prifoners  are  to  be  kept.  ii.      CI2 

2.  What  on  this  Account  iliall  excafe  the  Sheriff,  Gaoler,  oV. 
when  ailing  in  Obedience  to  fome  Authority,  as  removing  a 
Prifoner  on  a  Habeas  Corpus,  &c.  H.      513 

3.  What  by  Conftrudion  of  Law  fhall  be  deemed  an  Efcape, 
though  the  Party  be  ftill  in  Confinement.  ii.     515 

Of  the  Difference  betiMcen  voluntary  and  negligent  Efcapes.  11.     515 

Of  the  Difference  between   an  Efcape   on   Mefne  Procefs  and  Execution. 

ii.     516 
What  Perfons  are  anf^er  able  for,  and  to  be  charged  ii;  it  h  an  If  ape. 

1.  Of  the  preceding  or  lucceeding  Sheriff,  Warden,  ^c.  ii.     5 '7 
^^  2.  W>ier« 
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2.  Where  SherifFs,  Wardens,  their  Superiors  ^r  Deputies,  are 
liable  at  the  Eledlion  of  him  who  is  injured  by  the  Efcape. 

Vol.  ii.     Jig 

3.  Where  the  Party  injured  may  have  his  Remedy  againft  the 
Perfon  efcaping;  and  therein,  of  Efcape  Warrants.       ii.     521 

Of  the  proper  Remedy  and  Nature  of  the  Aaion  to  be  brought  for  an 

Efcape.  ii,     ^25 

Of  the  Manner  of  laying  the  A8ion.  jj.      ^27 

Of  the  Party's  Defence,  ivhofufered  the  Efcape ;  and  therein,  of  pleading 

frejh  Suit.  ii.     ^2^ 

CBCtate  in  jTee=^impIe»    Vol.  Ii.  Page  530. 

Who  may  purchafe  or  inherit  fuchEjlate.  H.  rji 
The  Import  of  the  Word  Heir  that  creates  the  Ejlate. 

1.  When  it  is  a  Word  of  Limitation.  ii.  r,^ 

2.  When  it  is  a  Word  of  Purchafe.  ii.  ^36 

(lBftate=t:aiL     Vol.  II.  Page  538. 

What  Things  may  be  entailed  luithin  the  Statute  de  donis  conditionalibus. 

ii.     541 
What   Words  are  requifete  to  create  an  Efl  ate -Tail  in  a  Deed  or  Gift. 

"•     543 
Of  the  federal  Sorts  of  Effates-Tail.  ii.     547 

Honu  far  Tenant  in  Tail  may  charge  his  Ejlate,  and  wchat  ASs  of  his 

rejating  to  the  Inheritance  Jhall  bind  the  IJfue  though  the  Entail  con- 

iinues.  ii.     552 

Of  Entailing  Copyhold  Eftates,  Vid.  Tit.  Copyhold.        i.     709 

By  what  Words  an  Entail  is  created  in  a  Will,  Vid.  Tit.  De- 

vifes. 

(ZBftatc-Cail  after  ^oGtbilit^  of  JCTue  ejctinft. 

Vol.  II.     Page  554. 

Who  may  he  Tenant  in  Tail  after  PoJJtbility  of  IJfue  extinii,  and  ho<w  their 
EJl at es  are  to  be  created.  ii.      554 

The  Po^er  this  Tenant  has  over  the  Inheritance,  and  in  nuhat  RefpeSls  he 
is  confidered  as  a  bare  Tenant  for  Life,  ii.     556 

€iiatc  for  Life  anD  Occupancy*    Vol.  II.  p.  557. 

What  Inter eji  or  Property  in  the  Land  the  La<vj  calls  an  Ejlate  for  Life, 
either  luhen  there  are  exprefs  Words  in  the  Deed,  or  luhen  the  Lata 
creates  it  by  Implication.  ii.      558 

Who  upon  the  Death  of  Tenant  for  Life  is  to  enjoy  the  Land  ;  and  therein^ 
of  Occupancy.  ii.      561 

r.  Of  what  Things  a  Man  may  make  himfelf  a  Title  to  by  Oc- 
cupation, ii.     562 

2.  Whac  makes  an  Occupant.  ii.     564 

3.  The  Way  to  prevent  the  general  Occupant ;  and  therein,  of 
the  fpecial  Occupant,  and  the  Alteration  made  in  the  Common 
Law,  by  the  Statute  29  Car.  2.  cap.  3.  ii.     566 
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Hotufar  Tenant  for  Life  may  dif[>ofe  of  his  Eflate  either  fmgly  ly  himfelf, 
or  by  joii.ing  n.vith  him  in  Renjerjion  ;  and  t herein y  of  his  Forfeiture, 
either  by  Common  Lanju  or  Statute.  Vol.    ii.     56S 

Eftate  by  Curiefy  of  England.  Fid.  Tit.  Curt?fy  oi England. 

Eftate  in  Dower.  Vid.  Tit.  Dower. 

Eftate  in  Joint-tenancy  and  Tenancy  in  Common.  Vid.  Tit.  Joint- 
tenants  and  Tenants  in  Common. 

ERate  in  Coparcenary.  Vid.  Tit.  Coparceners. 

Eftate  for  Years.  Fid.  Tit.  Leafes  for  Vears. 

Eftate  at  Will.  Fid.  Tit.  Tenant  at  Will. 

CBlJltience.     Vol.  II.  Page  575. 

Who  mayhe  aWitnefs.  ii,    576.     vii.     4^5 

1.  Whether  a  Hu/band  or  Wife  may  be  a  Witnels  for  or  againll 
each  other.  ii.     577 

2.  Whether  a  Judge  or  Juror  may  be  aWitnefs.  ii.      579 

3.  Whether    a    Counfe!,  Attorney,  or  Solicitor  may  be  Witnefs 
sgainft  his  Client.  ii.      5-9 

4.  Whether  FLintiffs  or  Defendants  in  the  Caufe  may  be  Wit- 
nefles.  ii.     581 

5.  Whether  an  Accomplice  in  a  Crime  may  be  a  Witnefs  for  or 
againll  his  Companion.  ii.     582 

6.  How  far  a  Perfon  is  dlfabled  from  being  a  Witnefs  in  refpeft 
of  his  having  been  sttainteti  or  convicted  of  a  Crinit;.   ii.      583 

Hoiv  far  a  Perfon  is  difahledfrom  being  a  IVitneJs  in  refpe£l  of  his  being 
interefted in  the  Succefs  of  the  Caufe.  ii-      5 ^'4 

Of  the  Number  of  WitneJJ'es  required  in  our  Lazv.  ii.      593 

Of  compelling  a  W'ltnefs  to  abpcar  and gi-ve  E-vidcnce.  ii.      594 

Of  the  Manner  of  gi'vlng  E-vidence. 

1.  Where  the  E.amination  is  in  open  Court  ;  and  therein,  of  fuch 
Qneilionsas  may  be  ofK-ed  a  X^'uref?.  ii.      596 

2.  Of  Examinations  and  Proofs  in  Chancerv.  i".      598 
Of  ^written  E'vidence  ;   and  therein,  of  admitting  Exemplifications  or  Copier 

of  Records,  8ic.  as  Evidence.  n.  60S  vii.  455 
U^'hether  Parol  E'vidence  is  to  be  adnitted  to  explain  <v:hat  appears  on  the 

Face  of  a  Deed  or  Will.  ii.  o^z.     vi^.     456 

Of  prefumpti've  Proof.  "'•     660 

Where  the  Lanju   riquires  the  highejl  Proof  the    Xatiire  of  the  Thing  is 

capable  of  "•     (^62 

Of  Hear  fay  E'vidence.  "•     662 

Of  the  Party's  Conffjon.  \\'      663 

Of  Similitude  of  Hands.  "•      664 

Whether  the  Depofitions  of  Witneffcs  in  another  Caufe  may  be  gifven  tn 

E'vidence.  *'•     ^^^ 

€rcommuni'cation.    Vol.  il.  Page  (^^s-  "^"oi.  vil. 

Page  457- 

Jn  tvhat  Cafes  the  Spiritual  Court  may  properly  excommunicate,     ii.     666 

j„  -what  Cafes  a  Perfon Jhall  befaidto  he  iplo  fatlo  excmmunnaled.w.     bb^ 

Vol.  Vii.  U  u  ^J 
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By  luhom  Excommunication  is  to  be  pronounced  and  certified NcA,  ii.  671 
What   Incon-veniencies  and  Difabilities  it  lays  the  Party  excommunicated 

under  ;  and  therein,  of  hii  Dijability  to  bring  an  ASion.  ii.      674 

Of  the  P>oceeJings  on  the  Writ  o/"  Excommunicato  capiendo,   both  at 

Common  Lunu,  and  by  <virtue  cf  the  Statute  5  Eliz.  cap.  23.  ii.  t)j^ 
Of  ubjol'viHg  and  affoiling  a  Perjon  excommunicate*  ii.     682 

(ZBrCCation,     Vol.  II.  Page  683. 

Of  the  lecture  of  Execution,  and  ivhat  Things  'were  liable  thereto  by  the 
Common  Laiu.  ii.      685 

Of  the  Judgment  on  ivhich  Execution  is  to  be  taken  out ;  and  therein,  of 
Recognizances  and  Statutes,   ivhtch  are  in  the  Nature  of  Judgments. 

1.  Of  the  Nature   of  Recognizances  at   Common   Law,  and  on 
the  23  //.  cap.  6.  f^c.  and  of  the  Statute  Merchant  and  Staple. 

ii.     687 

2.  Of  the  feverai  Proce<^s  on  thofe  Securities,  when  forfeited,  in 
order  to  a  full  Execution.  ii.     691 

1.  Of  the  Manner  of  Execution  on  the  Recognizance  at  Com- 
mon Law,  and  wherein  it  differs  from  the  Statutes,  l^c.  and 
they  from  each  other.  ii.     6yi 

2.  At  what  Time  Execution  may  be  granted  on  each  of  them. 

ii.     693 

3.  Who  Ihal!  have  Execution  on  them  as  the  Perfon  alters. ii.     693 

4.  Againft  whom  Execution  may  be  granted.  ii.     696 

3.  What  Things  are  bound  by  them,  and  are  liable  to  b:  extend- 
ed for  the  Satisfaction  of  them.  ii.     698 

4.  What  Provifion    the  Law   has    made  for  Tenant  by    Statute 
Merchant,  tTf.  in  Cafe  of  Eviflion.  ii.     701 

c.  The  feverai  Ways  of  vacating  and  discharging  thefe  Statutes* 

and  this  either  before  or  after  Execution.  ii.  702 

Cf  the  feverai  Kinds  of  Judicial  Writs  ivhich  lie  after  Judgment. 

1.  Of  the  Form,  Tefte,  and  Return  of  fuch  Writs.  ii.  709 

2.  Of  the  Eliget.  ii.  710 

3.  Of  the  Capias  ad  Satisfaciendum.  ii.   7 1 3.  vii.  458 

4.  Of  the  Fieri  facias  and  Levari  facias.  ii.  714.  vii.  458 

5.  Of  the  Halere  facias  feif  nam  s.iid  pcj/e^onem.                   ii.  716 
Where  the  Party  Jhall  be  concluded  by  the  Election  of  one  of  them,  and 

iiuhat  further  Remedy  he  has,  luhen  he  hath  not  received  entire  Satif- 
fa£lion  on  his  firji  Writ,  and  this  either  againji  the  Party  or  Sheriff. 

ii.     717 
Of  the  Authority  and  Jurifdi^ion  of  the  Court-  out  of  vohich  the  Execu- 
tion iffues  ;   and  therein,  of  the  Manner  of  executing  a  Judgment,  nuhere 
the  Record  has   teen  removed  from  an  irferior  to  a  fuperior  Court. 

ii.     721 
Who  are  entitled  to,  and  may  fue  out  Execution.  ii.      723 

Of  I  he  Perfons  againji  vuhom  Execution  may  be  fued  out. 

1.  Of  fuing  out  Execution,  where   there  are  feverai  Parties  con- 
cerned, ii.  725.     vii.     458 

2.  Of  fuing  out  Execution  againft  the  Heir  and  ExecHtor.ii.     725 
3     Of  fuing  out  Execution  againft  Infants.  ii.     726 

4.  Of  fuing  out  Execution  againft  a  Feme  Covert.  ii.  726 

5.  Of  fuing  out  Execution  againft  privileged  Perfons.     ii.  727 

6.  Of  fuing  out  Execution  againft  a  Clerk  or  one  in  Holy  Or- 
ders,                                                            ii,  727.    vii.  458 

At 
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y^t  -what  Time  Execution  may  be  fucd  out ;  and  therein »  f>f  the  KecefTtty  of 

a  Scue  Txias.  ■'  ..^^j      \  o 

To  n^shatpme  the  Execution  Jhall  ha-ve  Relation,  fo  as  to  aval  J  any  Men- 

at.on  by  the  Party  ;   and  the.  e,n,  of  the  Stat.ltof  Frauds.  ,1.      73  , 

0/  the  Krng^s  Precedency  ,n  E.uut,cns.  ii.  7,,.      vii.      459 

OJ  the  proper  Oncers  to  do  Execution  ■   and  therein,  of  the  preceding  arid 

Jucceeding  Sfoenff.  ■'  ^        .     * 

Of  the  Manner  of  compelling  him  to  do  Execution;  and  therein,' o/f^e 
Party  s  Remedy  aga<>,Ji  hun  for  NcgUa  of  his  Duty.  n.      7^6 

Of  the  Sheriff's  Authority  in  domg  Execution  ;  and  therein,  of  Lreakinjr 
Doors,   ki..  ii       7  6 

Of  the  Offence  of  hindering  or  ohflruding  an  Executicn.  ii.      738 

Of  the  Party s  Remedy,  nvhen  there  hath  been  an  irregular  Execution,  and 
hoiKthefameistobefeta/ide.  jj.      ^.g 

To  what  he  frmll  he  rejiored,  'when  fitch  erroneous  Executicn  isfet  aftde. 

Whether  a  Court  of  Equity  vj-11  aid  an  Execution  at  Law.  vii.     46 1 

€jcecutor0  anD  aDminifiratoriOf,    Vol.  III.  P^ge  i. 

What  Perfons  may  he  Executors. 

1.  Of  appointing  the  King  Executor.  iii.         r 

2.  Whether  Corporations  may  be  Executors.  iii.         c 

3.  Who  in  refpedof  their  Crimes  aredilablcd  from  being  Execu- 
tors. ,ii,         ^ 

4.  Who  in  refpeft  of  their  Country.  iii.         6 

5.  Who  in  refpef^  of  their  Want  of  UnHerftanding.         iii,         7 

6.  Who  in  refpeiil  of  their  Fortune  and  Circumllances;  and  there- 
in, of  obliging  an  Executor  to  give  Seturit)'.  iii.         7 

7.  Of  mak;ng  Infants  Ex' cutcrs.  iii.  8 

8.  Of  a  Feme  Covert  Execurix.  iii.         9 

9.  Of  making  Creditors  E-ecutors.  iii.        10 
10    Of  making  Debtors  Executors.  iii.        n 

Of  the  Different  Kinds  of  Executors  and  Adminijlrators. 

1.  Of  an  Adminiltrator  d'a/-^/?//' //;/«o;v  <«'/«/^  of  an  Infant  Execu'.or 
or  Adminirtrator. 

1.  Who  may  be  fuch  an  Adminiftrator.  Hi.       1 3 

2.  What  Ad^s  he  may  do.  iii.        jj 

3.  When  his  Authority  determines.  iii.        I4 

2.  Of  an  Adminiltrator  ^'^  ^o«7i  non,  where  the  fir/l  Adminillrator 
dies,  or  the  E.ecutor  dies  intellate,  or  without  Probate  of  the 
Will. 

1.  In  what  Cafes  Adminiftration  de  bonis  non  Ihouid  be  granted, 
and  to  whom.  •"•        19 

2.  What  Things    unadminiilered   fuch   a  one    is  entitled   to. 

iii.  19 
5.  In  what  Aftiors  commenced   before  his  Time  may  an  Ad- 
miniftrator tf'?^o«/i  «i5«  proceed,                                    iii.  20 

3.  Of  an  Executor  de  Jon  Tort. 

1.  What  A(^t£  or  D-g  ee  of  intermeddling  will  make  an  "^xt- 
cator  defon  Tort.  "'•        20 

2.  What  Ads  ot  his   are  valid,  as  if  done  by  a  lawful  one. 

iii.       25 

3.  How  he  is  to  be  charged,  and  how  far  a  fubfequent  Admi- 
niftration purges  thft  firft  Wrong.  "t-     ^5 

Uu2  i.q/' 
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O/*  the  Planner  cf  ap-o'nting  an  E <eiutor, 

1.  Bv  ivhrtc  Words  an  Executor  is  conftituted.  Vol.   iii.        27 

2.  Of    appointing    an    Executor   abfolutely,    or   on    Condition. 

iii.       28 

3.  Of  appointing  a  temporary  Executor,  iii.        29 

4.  Of  a  ^pointing   an  Evecutor  with  a  limited  Power,  as  to  admi- 
riller  fuch  a  Par*  of  the  Eftate,  tiff.  iii.        30 

Of  appointing  Co  Executors. 

1.  What  Atis  done  by  one  of  them  (hall  be  as  valid  as  if  done  by 
them  all.  iii.        50 

2.  Where  they  muft   anfvver  for  each  othei's  Adl?,  and  what  Re- 
medy  the  one  has  afjdinft  the  other.  iii.        31 

3.  Where  they  mufl  jointly  fuc    and    be  fiicd  ;  and   therein,  of 
Summons  and  Severance.  iii.        32 

Of  the  Probate  of  Wills,  arJ grantifig  Adminijlration. 

1.  To  whom  the  Probat-  of   Wills,  and  the  granting  of  Admi- 
niflration  did  orip/ina!Iy  belong.  iii.        34. 

2.  Ot  the  King's  |urifdiaion  hijreln.  iii.        35 

3.  Of  the    z'^rcbifhop's    Jurifdiclon  ;     and    therein,    of    bona 
Notabilia.  iii.        36 

1.  Of  what  Value  the  Goods  and  Eftefts  muft  be  that  will 
make  bona  Nctahilia.  iii.        37 

2.  Of  the  Na'ure  of  fuch  Efrtfts  as  will  make  bona  Notabiliat 
and  how  far  it  was  necefl'^ry  that  they  Hiould  be  in  feveral 
Dlocefct.  iii,       37 

4.  Of  the  Probate  of  Wills,  and  Granting  Adm'.niftration  by  the 
Bi.fhop  of  the  Diocefe.  iii.        39 

5.  Or     the    Probate     of    Wills,    and    Granting    Adminiftration 
where  the  Party  died  within  fome  peculiar  Jurifdiftion.iii.        39 

6.  Of  the  Jurirdiclion   of  fome  Lords  of  Manors  in  ttie  Probate 
of  Vv^ills.  iii.       39 

7.  Of  the  Jurifdifticn    of  fome  Mayors,   in   refpc£l  of  the  Bur- 
gefles  within  fuch  a  Place.  iii.       40 

8.  The  Form  of  provirig  a  Will,  and  taking  out  Adminlftration  ; 
and  thereiti,  of  entering  a  Caveat.  iii.       40 

9.  Of  the  Executor's  Refufal.  iii.        42 

10.  VVhat  Acls  amount  to  an  Adminillraticn,  fo  that    the    Party 
cannct  afterwards  refufe.  iii.        44 

11.  Of  bringing  in  an  Inventory.  iii.        44. 
J  2.   Where  Adminillration  unduly  obtained  wy  be  revoked  or  re- 
pealed, iii.        49 

13.  How  far  a  Repeal  makes  all  mefne  AiEls  vnid.  iii,       50 

14.  What    Things    an    Extcutor  may  do    before  Probate  cf  the 
Will,  •  iii.       5? 

What  Perfons  are  entitled  to  Adminijiration.  iii.        5  3 

In  'what  Manner  the  Ordinary  nay  grant  it ;  arid  therein,  of  granting    it 

to  one  or  more,  or  for  a  particular  Thing.  iii.        56 

What  pall  be  deemed  a  TeJIator^s  perfonal  EJiate  or  AJfets  in  the  Hands  cf 

the  Executor 

1 .  What  (hal!  be  fuch  an  Interefl  vetted  In  the  Teftator  as  Ihall  go 
to  his  E.xecutors.  iii,       57 

2.  How  far  Debts  due  to  the  TcRator  are  AfTets.  iii.        59 

3.  What  fh^II  he  deemed  his  perfonal  Ellate ;  and  therein,  whit 
Things  fhould  go  to  the  Heir,  and  not  tothe  Executor,  iii.       60 

4.  VVhat  Things  fliallgo  to  the  Wife  of  the  Deceafed,  and  not  to 
the  Executor,  iii.       65 

5.  Where 
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5.  Where  after  Debts  and  Legacies  paid,  (he  Executors  ftiall  have 

the  Surplus  to  themfelves,  or  are  to  be  Trutlees  for  the  next  of 

Kin.  Vol.   iii.        67 

Hc-iv  the  perfinal  EJlate,  after  Debts  paid,  is  to  be  dijlrihvted,  nxihen  the 

Party  dies  inteftate ;   and  therein ,  of  the  Share  the  tiujland  or  IVife  are 

entitled  to,   of  the  a/ccnding,   dfjcxnding^    and  collatiral  Line,  and  Ad- 

mijjlon  of  the  half  Blcod,  and  ^vhere  the  Dijhibution  Jhall  be  per  Stirpes, 

and  not  per  Caphz.  iii.   72.    vii.      462 

Of  Advancement  and  bringing  into  Hotchpot.  iii.        76 

What  fij all  be  a   Devartavit  either   in  Executors   or  Adminifirators  \   and 

therein,  of  the  Order  of  paying  Debts  or  Legacies. 

1.  WnatManner  of  W.-ftuv  will  a.nounc  to  aZ)«'X'fl/?<2x»//.  iii.        77 

2.  Where  it  will  be  a  De  oaflauit  to  pay  Debts  of  an  inferior  Na- 
ture before  thofe  of  a  fuperior,  and  the  Order  in  which  Debts 
are  to  be  paid.        *  iii,        79 

3.  Of  paving  Legacies  before  D^bts ;  and  therein,  of  the  Execu- 
tor's AfTent  to  a  Legacy.  iii.       84 

4.  What    Oiall    be  allowed   on    Account    of   Funeral    Expenccs. 

iii.       8; 
Where  the fcrfonal  Ef.ate  fhall  be  firfi  applied  in  Dfcha'ge  of  Debts,  Sec. 
andthe-ei»,ofmarJha//:ngJJ/ets.  iii.    85.      vii.      462 

la  --what  i..a/es  an  Executor  may  make  himfelf  liable  .!e  bonis  propriis. 

1.  Where  he  fnall  be  liable  de  bonis  propriis  I  y  his  falfe  Pleading. 

iii.        87 

2.  Where  by  his  Promife  to  payor  difcharge  the  Tefta^or's  Debts 
or  Legaci'^.s  he  makes  himfelf  liable.  iii.        90 

What  Anions  Executors  or  Adminifirators  inay  bring  in  Right  of  thofe 
they  reprejent.  iii.        91 

Honv  Juch  /I  Allans  mufi  be  laid  ;  and  therein,  of  joining  a  Matter  in  Right 
of  the  Tejlator,  and  in  their  o-ixjn  Right  in  the  Jame  Atiion.       iii.         gz 

Of  Actions  and  Remedies  againjl  Executors  and  Adminifirators. 

1.  Upon  what  Contrads  or  Engagemen't  of  iheir  feltators  or  Jn- 
teftates.  Executors  or  Adminiftrator?  are  liable.  iii.        95 

2.  Of  perfonal  Torts,  which  are  fdid  to  die  with  the  Party. iii.        97 

3.  Of  Remedies  againil  Executors  or  Adminiftrators  of  Executors. 

\'.'-       99 

4.  Where  they  fhall  be  e^cufed  from  Cofts.     iii.   lOO.     vii.     463 

5.  Where  excufed  from  putting  in  Special  Bail.  iii.      loi 

(grtinguiOjment.    Vol.  III.  Page  loi. 

Of  the  Extinguifhment  of  Rents.  iii.  102 

Of  the  Extinguijhment  of  Copyholds.  iii.  105 

Of  the  Extinguijhment  of  Connncn.  "                     iii.  1 06 

Of  the  Extinguijhment  cf  Debts.  iii.  lo6 

CrtOrtion.     Vol.  ill.  Page  1 08. 

jFairS  ant!  ^^x\zi^.    Vol.  III.  Page  109. 

Of  the  Right  to  a  Fair  or  Market. 

1.  How  aRight  toa  i'airor  Marketmuftfirftcommence.  iii.      no 

2.  Of  the   Owner's  Remedy  for  a  Diilurbance  in  the  Enjoyment 
of  them.  iii,      11  I 

Of  the  Manner  of  holding  Fairs  and  Markets, 

I.  in  what  Place  tiiey  are  to  be  held.  iii.     in 

U  u  ^  2.  At 
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120 

iii. 

121 

124 

iii. 

126 
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2.  At  what  Time  they  are  to  be  held.  Vol.  iii.     112 

3.  How  lonj?  to  continue.  iii       112 
Of  the  Duty  andPo^vocr  of  Qiuners  of  Fairs  and  Markets  in  Things  inci- 
dent to  them.                              ^1  in        i  13 

Of  the  Toll  and  other   Duties  'which  O^wners  of  Fairs  and  Markets  are 
entitled  to. 

1.  Where  fuch  Tolls,  i5c.  (hall  be  fald  to  be  reafonable,  and  le- 
gally due.  iii.      1 13 

2.  What  Perfons  are  exemp' from  Pavment  thereof,         iii.      115 
H01V  far  a  Sale  in  a  Fair  or  Market  overt  changes   the   Property  of  a 

Thing  fold  therein.  iii.      115 

JTce0»     VdI.    III.  Page  119. 

In  what  CafiS  a  Fee  Jhall  he  faid  to  be  due. 
Honjo  much  Jhall  be  faid  to  he  due 
At  <vjhat  Time  it  faall  he  faid  to  he  due. 
In  luhat  Court  Fees  are  to  be  reco-vered, 

JTcIon^.     Vol.  III.  Page  127, 

Of  vjhat  Nature   the    Things   taken   mujl  be  to   coiijiitute  the  Offence  of 
Felony.  in.      128 

Ho'W  far  the  Goods  ought  to  belong  to  another.  iii.      I  30 

What  Jhall  ■he  laid  to  be  a  J'elonious  and  fraudulent  Taking,  iii.      132 

What  Jhall  he  /'aid  to  be. a  Carrying  aivay.  iii.      134 

By  nvhcm  the  OjJ'e-nce  may  be  committed.  iii.      135 

Of  'what  Value  the  Goods  muji  be  ;  and  therein,  of  the  Difference  betiveen 
Grand  and  Petit  Larceny.  iii.      135 

Where  the  Offender  is  or  is  not  excluded  his  Clergy.  iii.      136 

Where  the  Offender  is  to  be  tranl'ported,  iii.      1 39 

JTelo  tie  Ce.     Vol.  in.  Page  141. 

Where  a  P  erf  on  Jhall  be  faid  to  be  Felo  de  fe.  iii.      142 

Of  the  Manner  of  finding  him  J'ltch.  iii.       142 

What  he  Jhall  forfeit  fcr  this  Offence.  iii.      143 

JTeofment.      Vol.  III.  Page  144. 

7he  fe'veral  Sorts  of  Li'very  in  our  Lauu. 

I.  Of  Livery  in  Deed  iii.     145 

2    Of  Livery  within  View  or  in  Law.  iii.      1.^6 

The  Effed  and  Operation  of  Livery. 

1.  The  Etieiit  thereof  to  pals  a  future  Intereft.  iii.     148 

2.  The  Operation  thereof,  where  the  Feoffor  is  out  of  Poflefiion. 

4ii.     1 5  I 

3.  In  what  Cafes  feveral  Parcels  will  pafs  by  one  Livery,  or  where 
feveral  Parties  may  take  by  Livery  to  one.  iii.      156 

Of  the  Charter  of  Feoffment;   and  therein,   'what   Things  are  neceffary  to 

the  making  a  perf£i  Charter,  and  ho'wfar  the  Charter  go-verns  the  Li- 

fvery 'which  IS  relative  to  it .  jii.      157 

M^h'i  may  make  a  Feoffment.  jii.      164 

Of  making  it  by  Letter  of  Attorney,  iii.      166 

Fieri  Facias, /^/V.  7;/.  BxecutiQn.  ii.     714. 
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J?fnc0  anD  0mercement0»    Vol.  III.  Page  169. 

Who  have  fuffic tent  Authority  to  fine  and  ame'-ce.  Vol.  iii.      170 

For  ivhat  Offences  the  Party  is  to  he  fined  or  amerced.  iii.       171 

In 'what  Anions  er  Proceedings  there  ought  to  be  a  Fine  or  Amercement. 

1.  Of  the  Nature  of  the  Adioa  in  which  there  ought  to  be  a  Fine 
or   Amercement.  iii.      17s 

2.  At  what  Time  to  be  awarded.  iii.     175 

3.  Whether  to  be  awarded  when  the  Party  is  acquitted  as  to  Part. 

iii.      177 

4.  Whether  to   be  awarded  where   there  are  feveral  Parties,  and 
fome  of  them  only  acquitted.  iii.      178 

5.  Of    awarding   Fines  and    Amercements  jointly  or  feverally. 

iii.      17S 

6.  Whether  the    Pai-ty  can  be  twice  amerced  in  the  fame  AsStion. 

iii.  179 

Where  a   Fine   ought  to  be  avjarded,    and  not   an  Amercement,    8c  vice 

verfa.                                                                                                    iii.  180 

Who  in  refpeB  of  their  Per/on  s  are  not  to  he  fined  or  am-erced.        iii.  183 

Of  the  Reafonablenejs  cf  the  Fine ;  and  of  miligatiog  or  aggravating  it. 

in.  185 
Of  the  ReafonabJenefs  of  an  Amercement,  and  the  Affeerment  thereof. 

1.  Of  the  iNeceffity  of  an  Affeerment.                                  iii.  186 

2.  Bv  whom  tne  Affeerment  is  to  be.                                    iii.  187 
Of  the  Manner  of  recovering  Fines  and  Amercements,                    Hi.  18S 

JFine0  atiD  EccobeciCiGf*    Vol.  III.  Page  189. 

Of  the  feveral  Parts  of  a  Fine,  and  nuhen  they  begin  to  operate,  iii.  I  go 
Of  the  feveral  Sorts  of  Fines.  iii.      194 

Who  may  levy  Fines.  iii.      106 

Of  the  Diidimus  Potertatem.  iii.      199 

Of  the  Operation  of  a  Fine  in  barring  the  IJfue  in  Tail.  iii.      201 

Of  the   Operation  of  a  Fine  in  barring  Strangers,  or  thofe  nvho   have  but 

an  uncertain  Interefl .  as  a  Term  for  7~ears,  or  barely  an  equitable  Intereft. 

iii.  205.  vii.  464 
Of  the  Remedies  given  to  Strangers  by  Claim  and  Entry  for  the  Preferva- 

tion  of  their  Right.  iii.      214. 

Of  erroneous  Fines,  and  the  Manner  of  reverfing  them.  iii.     216 

Common  EecoDciie^,    Vol.  III.  Page  222. 

Who  may  fuffer  a  Recovery.  iii.      225 

Of  vohat   Things  a  Recovery  may  he  fuffer ed,   and  by  vjhat  Names. 

iii.      226 

What  E/laies  or  Interefl  may  be  barred  by  a  Common  Recovery  ;   and  there- 
in, of  the  fingle  and  double  Foucher.  iii.    228.     vii.      46+ 

Of  erroneous  and  void  Recoveries,  voho  may    avoid  them,  and  by   tuhat 
Method.  iii.     Z43 

Of  other  Effeas  of  a  Recovery.  vii.     465 

fines  payable  by   Copyhold   Tenants.    Vid.    Tit.    Copyhold. 

i.     709. 
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jToccible  oBntr^  antJ  Detainer*   Vol.  III.  P.  245. 

The  fe'veral  Statutes  mai  •  nhting  to  this  SuhjeSi.  Vol.  iii.      249 

What  Jlyall  he  a  forcible  JLn^ry  and  De!ai7ier  rjutihiiithefe  Statutes,  iii.  252 
Of  the  Nature   of  the  Po^tljtonsy   ixJith  rejped  to  ivhich  one  may  be  guilty 

of  a  forcible  Entry  or  Detainer.  iir.      254 

JVI^at  Firfon:  may  he gadty  thereof.  iii.      254 

What  ought  to  he  the  form  cf  a   Record,  grounded  upon  thofe   Statutes. 

iii.  255 
Of  the  anxjarding  of  Rejrittcticn,  by  'ivhom,   and  in  ivhat  Manner  ;   an,^ 

therein,  of  the  Nature  of  the  Pofjefjlons,  and  to  -uchcmfuch  Rejiitution  is 

to  he  made.  iii.      258 

What  fh all  he   a  Bar  or  Stay  to  fuch  Aivard  of  Rejiitution  ;  and  therein^ 

of  JuperfeUing  and fetting  it  ajtde  after  it  is  executed,  iii.     259 

jToreliallinn;*    Vol.  III.  Page  261. 

What  it  is  at  Common  Lavj,  and  honju punijhed.  iii.      261 

What  it  is  by  Statute,  and  hoiu  refrained  and  punijhed,  iii.      262 

jTorfeitlire*     Vol.  III.  Page  263. 

For  ivhat  Crimes  an  Offender  Jl:iall  forfeit  his  Lands  at  Common  Lanv. 

iii.  264 

For  11  hat  Crimes  his  Goods  and  Chattels.  iii.  266 

For  luhat  Crimes  by  Statute.  iii.  268 

To  ijihat  Time  the  Forfeiture  fhall have  Relation.  iii.  271 

What  is  to  be  done 'With  the  Offender's  Goods  before  ConviSllon.  iii.  272 

Where  the  Wife  Jhalllofe  her  Donxier.  iii.  273 

Ihtv  far  the  Blood  rf  the  Offender  is  corrupted.  iii.  274 

JTor0:rj2»     Vol.  III.  Page  277. 

In  njohat  Cafes  the  making  and  altering  of  a  Writing  fhall  he  f aid  to  he  fo 

farfalfe  and  fraudulent  as  to  amount  to  Forgery,  iii.      277 

Of  -what  Nature  or  Kind  thelVrit'rng  muji  be  to  conflitute  the  Offence  For- 

gery  at  Common  La-TU.  iii.      279 

What  Off.nces  of  thts  Kind  are  made  Forgery  by  Statute,  and  of  the  Punijh- 

tnent  to  be  itfitied  on  Perfons  guilty  cf  Forgery.  iii.      280 

Foreft      Fid.  Of  the   Couu  of  Foreris,    Title  Courts  and  their 
Jumdidion.  ii.     192. 

jTocmeDon*    Vol.  III.  286. 

Of  the  federal  Writs  cf  Formedon. 

1,  Of  the  Forrnednn  iri  Defcencjer.  iii.  287 

2.  Of  tr.e  Forme-ion  in  Reaaindcr.  iii.  288 
7,.  Of  the  Formedar  in  Reverter.  iii.  289 

Of  ijubat  7 hivgs  a  Fo'medcn  ivill lie.  iii.      290 

Honv  the  Demandant  tnuft  fet  forth  his  Title,  iii.      29O 

Of  the  TenanPi  Pita  in  Abatstmnt  or  Bar.  iii.     291 

jFrauti* 
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jFraUtJ,     Vol.  III.  Page  294. 

What  A£li  are  condemned  in  the  Common  La-w  Courts  as  fraudulent,  though 
net  imthintheexprefs  Pro'vijlon  of  any  AB  of  Parliament.^  ct\.  iii.      294. 
What  Ails  are  deemed  fraudulent  in  the  Courts  of  Equit/  iii.      298 

Of  fraudulent  Coni}eyances  and  De'vifes,  &c.  to  defeat  Creditors  and  PuT' 
(hafers  ^within  1 3  Eliz.  cap.  5.^27  Eliz.  cap.  4.  and  3  W.  &  M.  cap. 
14,  iSjc.  iii.     307 

In  'what  Court  Fraud  is  cognizable.  iii.      321 

Where  a  Wrong-doer  is  further  punijhalle  than  hy  making  nioid  the  fraudu- 
lent Aa.  iii.     322 

(0ame.    Vol.  ill.  p.  324.     Vol.  VIL  p.  466. 

(Faming.    Vol.  in.  p.  -^i^.  Vol.  VII.  p.  466; 

Hovj  far  refrained  hy  the  Common  Laiu ,  iii.     335 

Hon»  far  rejtrained  by  Statute.  iii.      336 

d^aol  anD  (5aoIei%     Vol.  III.  Page  344.  Vol.  VII. 
Page  467. 

Gaols  ly  nxjhat  Authority  treiled,  and  to  nvhom  they  belong.  iii.     345 

Who  are  to  be  at  the  Charge  of  repairing  them.  iii.      346 

^0  ixhat  Place  Offenders  are  to  be  committed ;  and  therein,  'what  Jh all  be 
faid  a  Gaol,   and  nxihere  to  be  kept.  iii.      348 

Of  the  Duty  and  Poiver  of  Gaolers  and  Keepers  of  Prifons. 

1.  What  A6ts  they  may  lawfully  do,  and  for  what  Abufes  punifh- 
able.  iii.     349 

2.  For  what  Offences  they  fhall  forfeit  their  Offices.  iii.  352 
At  njohofe  Charge  Prifoners  are  to  he  carried  to  Gaol.  iii.  354 
Honv  maintained  there.  iii.  355 
Of  the  Offence  of  breaking  Gaol.  iii.  357 

(SDatJelfeinD*    Vol.  III.  Page  360. 

Of  the  Originaly  Continuance,  and  feveral  Properties  of  this  Cufiomi 

jit.     360 
The  particular  Cafes  luhich  have  been  adjudged  relating  to  this  Cuftom. 

iii.     368 
General  liTue.     Vid.  Tit.  Pleadings. 

(0cant]0f»     Vol.  IIL  Page  371. 

what  Perfons  may  7nake good  Grants. 

1.  Of  Grants  by  Corporations.  ii>.  373 

2.  Of  Grants  by  Ecclefiaftical  Perfons.  iii.  373 

3.  Of  Grants  by  Infants.  iii.  375 

4.  Of  Grants  by  Feme  Coverts.  iii.  375 

5.  Of  Grants  by  Idiots  and  Perfons  of  Infane  Memory,  iii.  376 

6.  Of  Grants  by  Pcrfona  under  Durefs.  iii.  37<5 
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Whnt  Perfotts  may  take  ly  Grant.  Vol.  ly.     377 

What  Name  or  Defcription  of  the  Grantor  or  the  Grantee  luill  make  the 
Grant  certain  enough.  iji.      3^8 

Of  -what  IntereJ}  in  the  Grantor  he  may  difpofe. 

1.  Whereby  Reafon  of  Maintenance  a  Thing  cannot  be  granted 
or  affigned  over.  iii.      381 

2.  Where  the  Grantor  mufthave  an  abfolute  Property,  fo  that  che 
Grant  be  not  to  the  Prejudice  of  a  third  Perfon.  iii.     382 

3.  Whether  a  bare  Right  or  Puflibility  may  be  granted  or  affigned 
over.  iii.      383 

4.  What  Seifin  or  PofTeffion  in   the  Grantor   will  enable  him  to 
grant  it  over,  iii.      384 

5.  Where   the  Grantor's  Right   being  joined    with   a  Trull  or 
Confidence,  is  incapable   of  being  granted  or  affigned  over. 

iii.     385 

What  Ceremony  is  requifte  to  the  PerfeSlion  of  a  Grant  ;  and  therein,  of 

the  NeceJJity  of  a  Deed.  iii.      385 

Wioat  VVoras  are  fufficient  to  create  a  good  Grant.  iii.      386 

Where  a  Thing  pall  be  faid  to  pajs  by  Grant  or  fome  other  Conveyance. 

iii.     387 
Where  Grants  Jh  all  be  faid  to  be  good  or  void  for  Incertainty. 

1.  What  (hall  be  a  fufficient  Defcription  of  tfie  Thing  granted 
notwithftarding  any  Mifrecical  thereof.  iii.     388 

2.  Where  a  Deted  in  the  Defcription  may  be  aided  by  Relation 
to  a  Thing  certain.  iii.      391 

3.  Where  by  an  Eledion  given  to  the  Grantee  he  may  reduce  an 
uncertain  Grant  to  a  Certainty.  iii.      391 

Hoiu  Grants  are  to  be  expounded. 

1.  How  to  be  conllrued  where  there  appears  a  Repugnancy  in  the 
Words.  iii.     393 

2.  Where  the  Premifes  difF?r  from  the  Habendum ;  and  therein, 
how  far  the  Habendum  may  enlarge  or  abridge  the  Grant  in  the 
Premiles.  iii.     395 

3.  How  the  Words  of  a  Grant  are  to  be  conftrued  as  to  the  Things 
intended  to  be  granted.  iii.      395 

4.  Where  a  1  hing  (hall  be  faid  to  pafs  as  appendant,  appurtenant, 
or  incident.  iii.      397 

5.  What  Ellate  or  Interell:  (hall  be  faid  to  be  granted.       iii.      398 

6.  At  what  Time  the  Thing  granted  becomes  veiled,  and  when 
the  Gran;ee  mull  take  the  fame.  iii.     400 

CBuartiian.    Vol.  III.  Page  401. 

^he  federal  Kinds  of  Guardians. 

1.  Of  the  ieveral  Kinds  of  Guardians  by  the  Common   Liw. 

iii.     40Z 

2.  Of  Guardians  by  Cuflora.  iii.     404 

3.  Of  Guardian?  by  Statute.  iii.  405 
What  Perfons  may  be  Guardians.  iii.  40^ 
By  ivhat  Authority  Guardians  are  appointed ',  and  therein.,  of  the  proper 

furifdi£lion  in  refraining  and  punijhing  Abujes  ly  Guardians  and  others 

in  relation  to  Infants.  iii.      410 

Of  the  Manner  of  appointing  and  admitting  a  Guardian.  iii.      4I I 

At  luhat  Time  the  Authority  of  a  Guardian  ceajes,  and  luhat  Ails  icill 

determine  it,  in,     4 1  2 
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Of  the  Guardian's  Inttreft  in  the  Body  and  Lands  of  the  Ward,  and  his 
Remedy  for  the  fame .  Vol.  iii.     413 

What  Things  a  Guardian  may  latvfully  do^  and  luill  hind  the  Infant. 

m  414 
Of  the  Infant':,  Remedy  againf  his  Guardian  for  ^hufes  hy  him,  iii.  417 
Of  obliging  a  Guardian  to  account ^  and  •what  Allo^wancts  he  Jhall  have, 

iii.     419 

habeas?  CorpU.0.     Vol.  III.   Page  420.     Vol.  VII. 

Page  467. 

Of  the  Nature  and fe-jeral  Kinds  if  Writs  o/"  Habeas  Corpus,    iii.     42  c     • 
Of  the  Haoeas  Copu'^  id  lubjici.  ndiitn. 

1.  What  v^ojrcs  have  a  J uriidid'on  of  granting  it.  iii.     423 

2.  To  what  Places  ii  may  b<?  g.'anted.  iii.     424 

3.  In  \vh?.t  Cafes  it  is  to  be  granted,  and  where  it  is  the  proper 
Remedy.  iii.     425 

4.  How  i^T  the  Courts  have  a  difcretionarv  Power  in  granting  or 
denying  it  ;  and  therein,  of  the  Habeas  Corpus  \Sk.       iii.      427 

5.  Of  the  Manner  of  luing  it  out,  and  the  Form  of  the  Writ. 

6.  To  whom  it  is  to  be  eiirefted.  iii.     431 

7.  By  wnom  to  be  returned,  iii.      432 

8.  Of  the  Manner  of  compelling  a  Return,  and  the  Offenee  of  3 
falfe  Re'urn.  iii.     432 

9.  What  Matters  muft  be  returned  together  with  the  Body  of  the 
Party.  iii.      433 

10.  Where  the  Return  (hall  be  faid  to  be  fufficient,  and  to  warrant 
the  Lommitment.  iii.     434 

11.  Whether   the    Party  can    fuggeft  any  Thing  contrary    to  the 
Return.  iii.     436 

12.  Whether  any  Defedl  in  the  Return  may  be  amended,  iii.     437 

13.  What  is  to  be  donf  with  the  Priloner  at  the  Return  ;  and  there- 
in, of  bailing,    difcharging,  or  remnnding  him.  iii.      437 

Of  the  Habeas  Corpus  ad  faciendum  &  recipiendum.  iii.     439 

l^eiC  anD  anCCQor*    Vol.  III.  Page  448.   VoL  VII. 

Page  467. 

Of  the  Nature  of  the  Relationjhip  betnueen  Heir  and  Jncefor,       iii.      449 
Of  the  fe--ueral  Kinds  of  Heirs. 

1.  Of  the  Heir  apparent 

2.  Of  the  He:r  General,  or  Heir  at  Common  Law. 

3.  Oi  the  fpecial  Heir,  or  Jflue  in  Tail. 

4.  Of  the  Cuftomary  Heir. 

5.  Q{  &-^  Hares  fadus. 
Of 'what  Conditions,  Covenants,  Sec.   of  the  AnceJior''s  the  Heir  Jhall  take 

Advantage  iii.     453 

What  Conditions,  Covenants,  &c.  Jhall  extend  to  him,  fo  as  to  bind  him. 

iii.  455 
What  Anions  he  may  commence  and  profecute  in  Right   of  his  Ancejior. 

iii.      457 

Where  the  Heir  Jhall  be  faid  to  be  bound  to  anf'wer  his  Ancejlofs  Debts  and 

Contracts.  iii.     45  8 
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Ho'W  to  he  proceeded  agalnft  luhere  he  is  hound.  Vol.  iii.     464 

Where  he  Jhall  be  liahic  htm/elf,  and  the  judgment  general  or  fpecial. 

1.  Where  he  ihall  be  liable  for  his  falie  Pleading.  iii.     465 

2.  Where  by  his  Promife  to  pay  or  difcharge  the  Debt  of  his  An- 
ceftor.  iii-     467 

What  Jhall  he  AJfets  in  his  Bands,  iii.     467 

What  Things  Ih.'II  go  to  the  Heir,  and  not  to  the  Executor,  vide 
Tit.  Executors  and  Adminiftrators. 

JDcrefj),  auti  iDa'cnccsi  againd  Eeligion*   Vol.  III. 

Page  470, 

0/Herefy.' 

1.  What  It  is.   ^  ^ 

2.  By  whom  it  is  cognizable. 

3.  How  punifhed. 
Of  Witchcraft,  a, J  hoiu  punifhed. 

Of  Offences  againji  Religion  as  punifhalle  by  the  Common  Laiv.  iii. 
Of  Offences  by  Statute  againfl  Rt.igicn. 

1.  Of  the  Ofrence  of  prophaning  the  Lord's  Day. 

2.  Of  the  Offence  of  Swearing. 
9.  Of  thr  Ofience  of  Drunkennefs. 

4.  Of  the  Offence  of  Reviling  the  Sacrament. 

5.  Of  Offences  againft  the  Common  Prayer. 

6.  Oi  the  Offence  of  teaching  Schools  without  conforming  to  the 
Church.  ^  iii.     479 

7.  Of  the  Offence  in  not  coming  to  Church. 

1.  What  Forfeitures  of  Money,  Lands  or  Goods,  fuch  Offend- 
ers incur.  iii-     479 

2.  In  what  Manner  they  are  to  be  proceeded  againft  for  thofe 
Forfeitures.  iii.     481 

3.  What  other  Inconveniencies  they  are  fubjefl  to.       iii.     482 

4.  By  what  Means  they  may  be  difcharged.  iii.     482 

5.  How  far  a  Perfon  is  puniftiable  for  fuffering  fuch  Abfence  ia 
others.  iii.     483 

8.  Of  Offences    againft     the  eftabliftied    Church   by  Proteflant 
Diffencers.  iii.     483 

Of  the  Offence  of  profeffing  or  encouraging  the  Popifti  Religion, 

'vid.  Tit.  Popifti  Recufants. 
Of  the  Offence  of  holding  an   Office  without  conforming  to  the 

eftablillied  Religion,  W.  Tit.  Offices,  [£c. 

!J)eriO^     Vol.  ill.  Page  485. 

Of  the  Original  and  Nature  of  Heriots.                                            iii,  48^ 
Of  the  federal  Kinds,  and  ivhere  an  Heriot  f:!aU  he /aid  to  be  due. 

1.  Where  an  Heriot  fhall  be  laid  to  be  due  by  Cuftom.  iii.  486 

2.  Where  an  Heriot  fhall  be  faid  to  be  due  by  Tenure  or  Re- 
fervation.                                                                         iii.  489 

Of  the  Remedies  to  he  purfued for  the  Recovery  of  an  Heriot  ivhere  it  is  due. 

iii.     490 
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0/  thefeveral  Kinds,  and  ivhat  /hall  be /aid  a  Highiuay.  Vol.  Hi.     493 
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504 

iii. 
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iii. 
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iii. 

50s 

To  nvhom  the  Highivay  and  Soil  belong.  jjj 

M^ho  hath  a  Right  to  a  Way,  and  honu  he  muji  claim  it,  iii.     404. 

Whether  a  Highnjjay  may  be  changed.  iii,     407 

Of  Stopping  a  Highivay  and  other  Nuifa/.es  therein.  iii.     407 

Who  are  obliged  to  repair  a  Way  by  thi  i'  immon  Lai-V  ;  and  therein,  nuhere 

a  P^rfon  Jhall  be  liable  by  reajon  of  Inclofure,  Tenure,  or  Prefcription. 

iii.     498 
Of  the  Pro'vifion  for  repairing  the   Highwuays  [and  Turnpike  Roads]  by 

A£l  of  Parliament.  ijj.      roo 

Hc-M  the  Parties  obliged  to  repair  are  to  be  proceeded  againfi,  and  -vjhat 

Defence  they  ?nay  make.  iii.      50 1 

^UC  anU  CV^.     Vol.  III.  Page  503. 

Hue  and  Cry  at  the  Common  Lauu,  or  Suit  of  the  Kifig. 

1.  By  whom  Hue  and  Cry  is  to  be  levied. 

2.  In  what  Manner  it  is  to  be  levied. 

3.  In  what  Manner  to  be  purfued- 

4.  What  the  Perfons  may  juRjfy  doing  who  purfue  it. 

5.  How  the  Omiffion  or  Negled  of  not  doing  it  is  punifhed. 

iii.     507 

•C/"  raifing  Hue  and  Cry  purfuant  to  the  feveral  Statutes  fjhich  declare  in 
avhat  Manner  the  Hundred  J}}  all  be  chwgeahle,  iii.      508 

1.  What  Kind  of  Robbery  it  muft  be.  To  as  to  make  the  Hundred 
liable,  and  how  far  it  is  neceflary  that  it  be  done  on  the  High- 
way, iii.     509 

2.  On  what  Day,  or  Time  of  the  Day,  it  muft  be  committed. 

ill.     510 

3.  What  Hundred  ihall  be  faid  to  be  liable.  iii.     511 

4.  What  Perfon  is  to  bring  the  Aftion,  and  make  Oath  of  the 
Robbery.  iii.     512 

5.  Of  the  Notice  to  be  given  of  the  Robbery.  iii.     ^\x 

6.  Where  the  Party  muft  give  Bond  for  Payment  of  Cofts,  in  cafe 
he  does  not  prevail.  iii.     515 

7.  Of  the  Oath  to  be  taken  of  the  Robbery,  and  before  whom 
the  fame  muft  be.  iii.     516 

8.  At  what  Time  the  Aftion  is  to  be  brought.  iii.     517 

9.  What  Evidence  will  maintain  it ;  and  therein,  of  the  WitneiTes 
for  and  againft  it.  iii.     518 

10.  What  ftiall  excufe  the  Hundred  ;  and  therein,  of  apprehending 
the  Robbers.  iii.      5 18 

n.  How  the  Money  is  to  be  levied,  and  each  Hundred  to  con- 
tribute to  the  Charges.  iii.     520 

J\Uot0  antJ  Eunatfclifl:.    Vol.  III.  Page  925. 

^v^ol.  Vli.  Page  46b. 

What  Perfons  ert  eflsemed  fuch,  fo  as  ie  come  within  the  Prottilion  of  the 
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Henv  they  are  to  he  found fuch.  Vol.  ill.      527 

Who  hath  an  Inter  ejl  tn  and  JurijdiElion  over  them  ;  and  therein,  of  ap- 
pointing them  proper  Curators  and  Committees,  and  the  Pcwer  and  Duty 
of  fuch  Crmmittees.  iii.      1-20 

Hew  Jar  their  Want  ofUnderJiandingJhallhefaidto  be  prejudicial  to  them 
in  Ciaiil  RefpeSs.  iii.      r-t-i 

Ho%v  far  the  Want  of  XJnderJianding   <will   excufe  in    Criminal  Cafes, 

iii.      534 

He^v  far  their  Alls  are  good,  'void  or  'voidable,  and  of  the  late  Pro'vifons 

by  Statute -Laix).  iii.      rj6 

Hoix)  they  are  to  fue  and  defend.  iii.     j^i 

JnDiament     Vol.  III.  Page  542. 

Of  the  Nature  of  an  Indidment  j  and  honu  far  it  is  conjidered  as  a  Profe- 
cution  at  the  Suit  of  the  King.       '  iii.      5^4 

Where  it  is  neceffary ,  or  the  Party  may  be  tried  for  a  Capital  Offence  luith- 
out  it.  iii.      545 

By  ivhom  it  is  to  be  found ;  and  therein,  ivho  may  and  ought  to  be  In-' 
ditiors.  iii.      547 

Whether  the  IndiBors  or  Grand  'Jury  viay  find  Part  of  a  Bill  brought  be- 
fore them  true,  and  Part  fulfe,  iii.      547 

What  Matters  are  indi^able.  iii.   549.     vii.     465 

Within  nuhat  Place  the  Offence  inquired  of  muji  arife.  iii,      550 

What  ought  to  be  the  Form  of  the  Body  of  an  Indidment  at  Common  Lanju. 

1.  How  the  Body  of  an  Indidtnenc  at  Common  Law  ought  to  fet 
forth  the  Subiiance  and  Manner  cf  the  Faft.  iii.     553 

2.  How  the  Perfons  mentioned  or  referred  to  in  it.  iii.     557 

3.  How  the  Thing  within  the  OiFence  was  committed,     iii.     560 

4.  How  the  Circu.Tiftance  of  I'inie  and  Piace.  iii.     56c 

5.  Where  the  Offence  indiftable  may  be  laid  jointly  and  where 
feverally,  and  where  both  jointly  and  feverally,  and  where  the 
Offences  of  feveral  Perfons   may   be  laid  in  one  Indidment. 

iii.     563 

6.  Whether  the  Words  Fi  Jif  Armis  be  in  any  Cafe  nece/Tary. 

7.  Whether  it  be  neceffary  to  lay  the  Words  fo«/rflPflf^;w.  iii.     565 

8.  Whether  it  be  necelTary  to  lay  it  contra  Coronam  i3  Dignitatem 
Regis,  iii.     i;66 

9.  Whether  it  be  nece/Tary  to  lay  it  in  contemptum  Regis,  iii.     566 

10.  Whether  necefTary  to  lay  it  illictte-  iii.     566 

11.  Whether  a  Defedl  in  any  of  thefe  Particulars  be  amendable. 

iii.     566 
What  ought  to  be  the  Form  cf  an  IndiSlment  upon  a  Statute. 

1.  Whether  it  be  nec^flary  that  fuch  Lididment  recite  the  Statute 
whereon  it  is  grounded.  iii.     567 

2.  What  Mifrecitals  of  fuch  Statutes  are  fatal.  iii.     567 

3.  How  far  it  is  necefl'ary  to  bring  the  Offence  indidable  within 
the  very  Words  of  the  Statute.  iii.  567.     vii.     469 

4.  Whether  an  Indi6\menl  grounded  on  a  Statute  that  will  not 
maintain  it,  may  be  good  as  an  Indiilroent  at  Common  Law. 

iii.     571 

5.  How  far  it  is  neceffary  to   conclude  contra  formam  Statuti. 

iii.     571 
What 
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ff^at  ought  to  be  the  Form  of  the  Caption  of  an  IndiSlment.  Vol.  \\\,     571 
Where  an  IndiSiment  may  he  quajhed.  iii.      c-j't 

Jnfancg  anti  %e.    Vol.  III.  Page  575. 

Who  are  Infants  ;  and  therein,  of  the  Je'veral  /ges  and  Periods  betiuein 
m}hich  the  Lauj  dijiinguijhes  as  to  fe'veral  Purpojes.  iii.      576 

To  nvhom  the  Privilege  of  Infancy  extends,  or  njjho  are  to  be  conjidered  as 
Minors.  iii.      582 

Hoiufar  the  Lanv  regards  and  takes  notice  of  Infants  ia  Ventre  fa  mere, 

iii.  582.     vii.     469 

Honv  Infancy  is  to  be  tried.  iii.      584 

Of  nuhat  "Things  an  Infant  is  capable  in  relation  to  the  Public,  and  in 
luhich  he  Jhall  anfnxitr  for  his  NegleB.  iii.      585 

Of  ivhat  Things  capable,   being  for  his  o^wn  Advantage.  iii.      586 

Hew  far  the  La^uj  takes  care  of  his  Intereji,  fo  as  not  to  let  him  fuffer  by 
his  Laches ;  and  therein,  ivhere  he  muji  take  notice  and  perform  Condi~ 
tions.  Sec.  iii.     587 

Where  punijhable  for  Crimes  and  Injuries  committed  by  him.  iii.      590 

Of  the  ASls  of  Infants,   as  they  are  good,   "void  or  'voidable. 

1.  Of  their  Con Craifls  for  NecefTaries.  iii.      593 

2.  Of  Judicial  Afts,  or  Ads  done  by  him  in  a  Court  of  Record. 

iii.     596 

3.  Of  his  Adls /a /<2z/,  where  void  or  only  voidable.       iii.     597 

4.  Where  void  or  voidable  as  to  the  Infant,  (hall  yet  bind  others. 

iii.     605 

5.  At  what  Time  voidable  Ads  are  to  be  avoided.  iii.     606 

6.  By  whom  to  be  avoided.  iii.     607 

7.  In  what  Manner  they  are  to  be  avoided.  iii.     608 

8.  Of  the  Confirmation  of  voidable  Afts.  iii.     611 
Of  the  Prinjilege  of  Infants  in  Suits  and  Ad  ions  by  and  againji  them. 

1.  How  far    the  Courts    take  care   of   the  interelt    of  Infants. 

iii.     613 

2.  How  they  are  to  appear  when  they  fue  or  arefued.        iii.     616 
Of  the  Privilege  of  Infancy  as  to  the  Parofs  demurring, 

1.  In  what  Adlions  the  Parol  demur.  iii.     621 

2.  Where  the  Parol  (hall  demur  without  any  P'ea  pleaded,  iii.     626 

3.  Upon  what  Plea  pleaded  the  Parol  fhall  demur.  iii.     627 

4.  For  the  Nonage  of  what  Perfon  the  Parol  lha!l  demur,  iii.     628 

5.  In  refpedl  to  what  Eftate  and  Interell  the  Parol  fhall  demur. 

iii.     628 

6.  Where  for  the  Nonage  of  the  Vouchee.  iii.     630 

7.  Where  for  the  Nonage  of  the  Prayee  in  Aid.  iii.     631 

8.  In  what  Cafes  if  the  Parol  demur  againft  one  it  (hall  be  againft 
another.  iii.     631 

9.  In  what  Cafes  the  Demurrer  of  the  Parol  for  Part  Ihall  be  for 
all.  iii.     632 

10.  Of  the  Prayer  of  Age  and  Counter-plea.  iii,     633 

JnformationjBI.     Vol.  III.  Page  634. 

Of  the  Nature  and  federal  Kinds  of  Informations*  iii.     634 

In  ivhat  Cafes  they  lie.  iii.     636 

In  ixhat  Manner  they  are  to  bt  laid,  iii.    640 

0/ 
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Of  filing  an  Information,  the  Proceedings  thereon,  and  the  Provijtons  made 
therein  by  Statute,  Vol.  iii.  641.     vii.     470 

3InjUnaion»     Vol.  III.  Page  648. 

The  feveral  Kinds  of  Injunilions,  and  ixihen  to  be  granted.         iii.  648 

vii.  470 

What  P:all  be  a  Breach  thereof,  and  hoiv  puniped.  iii.  656 

Ho'w  diffol'ved.  iii.  657.     vii.  471 

31nn0  anD  3[nnlieepei%    Vol.  III.  Page  659. 

Inns,  by  nuhat  Authority  ereSied^  and  hew  far  nuithin  the  Statutes  con- 
cerning Alehoufes.  iii,     660 

Who  Jhall  be  f aid  a  common  Innkeeper  ;  and  therein,  of  the  Privileges  al- 
Icvjed  him  by  Laix).  iii.      660 

Of  the  Duties  enjoined  Innkeepers  by  Laiv, 

1.  To  what  Things  the  Duty  of  an  Innkeeper  extends,    iii.     66z 

2.  Of  the  Offence  of  felling  corrupt  Commodities,  or  at  exorbitant 
Prices.  iii.     663 

3.  Of  the  Offence  of  refufing  to  harbour  or  entertain  a  Gueft. 

iii.     664 

4.  In  what  Cafes  chargeable  for  Things  ftolen  or  loft.     iii.     664 

5.  Who  is  fuch  a  Gueft  as  may  charge  an  Innkeeper.  iii.     665 

0.  Of  the  Manner  in  which  he  is  to  be  charged.  iii.     666 
Of  the  Innkeeper's  Remedies  againji  his  Guejis.  iii.     667 

3[oint=tenant0  anti  Ecnants  \Xi  <2rommon» 

Vol.  III.  Page  669. 

Of  the  Nature  of  their  Efiates  ;   and  therein,  of  the  Difference  betnveen 

Joint- tenants  and  Tenants  in  Common.  iii.      670 

What  Per/ons  may  be  Joint-tenants  or  Tenants  in  Common.  iii.      672 

Of  ijuhat  Thitigs  there  may  be  a  Joint- tenancy  or  Tenancy  in  Common, 

iii.     675 

Honu  a  Joint-tenancy  is  created.  iii.     676 

Hd'w  a  Tenancy  in  Common  is  created.  iii.      678 

What  Words  create  a  Joint-tenancy,  and  not  a  Tenancy  in  Common,  &c. 

converfo.  iii.  678.     vii.     471 

Of  the  Duration  and  Continuance  of  the  Eft  ate,  <n:helher  giaien  jointly ,  or 

in  common ;  and  therein^  luhert  the  Inheritance  jhall  be  faid  to  be  joint 

or  fever al.  iii.     68 5 

Of  the  joint  and  diftinSl  Inter  eft  of  Joint -tenants  and  Tenants  in  Common, 

as  to  ASis  done  by  or  to  them.  iii.  687.     vii.     475 

1.  In  what  A(5ls  they  muft  all  join.  iii.     687 

2.  When  the  Ails  of  one  will  be  equally  advantageous  as  if  done 
by  both.  iii.     688 

3.  When  the  Aifls  of  one  will  bind  the  other,  whether  to  his  Ad- 
vantage or  Prejudice,  iii.     690 

Of  Severance  and  Suruivorfhipt  iii.  691.     vii.     428 

I.  Of  the  Right  of  Survivorfliip,  and  what  Things  will  furvive. 

iii.    691 
2.  Ac 
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2.  At  what  Time  the  Right  of  SurvivorlLip   is  to  take   place. 

Vol.  Hi.     692 

3.  What  Difpo/ition  will  work  a  Severance  aud  defeat  the  Right 
of  Survivorflup.  ,    iii.     693 

1.  What  Difpofition  with  a  Stranger  will  work  a  Severance. 

iii.     693 

2.  What  Difpofirion  or  Conveyance  by  one  Joint-tenant  or  Te- 
nant in  Common  with  his  Companion,  will  work  a  Sever- 
ance, iii.     694 

5.   At  what  Time  fuch  Difpofiticn  muft  be  noade  to  take  EfFeft. 

iii.     695 

4.  What  (hall  be  a  total  Severance,  or  but  for  a  limited  Time. 

iii.     697 

5.  How  far  the  Charges  or  Incumbrances  of  one  Joint-tenant 
(hall  fiftefl;  the  Survivor.  iii.     607 

6.  Of  Severance  by  Operation  of  Law.  iii.     6qS 

7.  Of  Severance  by  Compuifion  of  Law;  and  therein,  of  the 
Writ  fie  Partitlnne facienda.  iii.     6gq 

'Joint-tenants  and  Tenants  in  Common  ho^v  to  fue  and  he  fued  ',  and  therein, 
of  Summons  and  Severance.  iii.     704. 

Of  the  Remedies  'which  Joint-  tenants  and  Tenants  in  Common  have  againji 
each  other.  iii,     708 

Jointure*     Vol.  ill.  Page  710. 

7he  Original  and  Jirji  IntroduSiion  of  this  Provifion.  iii.     711 

Of  its  being  a  Bar  of  Doiver;   and  therein,  of  the  27  H.  8.  cap.  10.   and 

the  Rules  to  be  ohfewed  in  tnaking  a  good  Jointure,  and  fuch  a  one  at 

<ivill  he  an  effedual  Bar  of  Doiver.  iii.     712 

1.  That  the  Eltate  mult  take  EfFeft  immediately  after  the  Death 
of  the  Hulband.  iii.     713 

2.  That  it  muft  be  for  Term  of  the  Wife's  Life,  or  greater  Eftate. 

iii.     714 

3.  That  it  muft  lie  made  to  herfelf,  and  not  to  others  in  Trull 
for  her,  ^  iii.     714 

4.  That  it  muft  be  in  Satisfaflicn  of  her  whole  Dower,  iii.     71  j 

5.  That  it  muft  be  exprelTed  to  be  in  S  itisfad^ion  of  her  Dower  ; 
and  therein,  how  far  a  collateral  Recompence  (hall  be  a  Bar  of 
Dower  of  Jointure.  iii.     715 

6.  That  it  muft  not  be  made  during  Coverture.  iii.     718 
Honu  far  her  oivn  or  her  Hufband^s  A£l  tnay  defeat  her  of  this  Pro'Vifion, 

iii.     720 

Hoiu  far  a  Joint refs  is  entitled  to  the  Aid  and  /IJJiflance  sf  a  Court  of 

Equity.  iii.      721 

Of  Difcontinuances  by  Women  of  their  Huft)ands  Eftates,  'vidt 
Tit.  Difcontinuance. 

Jurfeiff*     Vol.  III.   Page  722. 

Of  the  federal  Kinds  of  Juries  and  particular  Inquefts  ;  and  therein,  of  the 
Number  fuch  Juries  mu/i  confjt.  iii.     725 

0/  the  Jury  Procefs,  and  Manner  of  convening  the  Jury. 

1.  Of  the  NecelTity  of  fuch  Procefs,  and  where  a  Pannel  may  be 
returned  by  a  bare  Award  without  any  Precept.  iii.     728 

2.  Of  the  feveral  Kinds  of  Jury  Procefs,  and  Manner  of  compel- 
ling a  Jury  to  appear.  iii.    729 

Vol.  Vil.  X  X  3-  -^^y 
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3.  By  whom  fuch  Proceffes  are  to  be  executed,  and  the  Jury  con- 
vened. Vc).  iii.     731 

4.  In  whac  Time  fuch  ProceiTes  are  returnable.  iii.     736 

5.  Where  the  Jury  muft  appear.  iii.      738 

6.  Wliat  Number  are  to  be  returned.  iii.     739 

7.  Of  awarding  Procefs  by  Frovifo.  iii.     741 

8.  Neceffity  of  returning  a  Penal  into  Court,  and  where  a  Pri- 
foner  may  demand  a  Copy  of  it.  iii.     742 

9.  Of  the  Trial's  going  lS  pro  Jefedit  Juratorum;  and  therein, 
of  drawing  a  Juror.  iii.     742 

In  ix)hat  Cafes  and  in  nvhat  Manner  a  Tales  ;/  grant  able.  iii.     743 

In  tuhat  Cafes  and  in  nvhat  Manner  Jpeciul  funes  are  appointed,   iii.      745 
PFho  are  to  be  returned;  and  therein,  of  the  f^alif  cations  and  fe-veral 
Caufes  for  vjhtch  they  may  be  challenged. 

1.  Of  Challenges  to  the  Array  or  to  the  Polls  ;  and  therein,  where 
the  Infufficiency  or  Parciaiity  of  the  Sheriff  or  Returning  Offi- 
cer is   a  principal   Caufe  of  Challenge,    or  to   the    Favour. 

i:i.     747 

2.  Where  Infufficiency  and  not  being  liler  Homo  is  a  good  Caufe 
of  Challenge  to  the  Polls.  iii.     7150 

3.  Where  the  Want  of  Freehold,  or  a  competent  Efl^te,  is  a  good 
Caufe  of  Challenge.  iii.     751 

4.  Where  the  Jury's  not  being  convened  from  a  right  Place  is  a 
good  Caufe  of  Challenge.  i'i.     754 

5.  Where  Partiality  in  tlie  Juror  is  a  good  Cau'e  of  Cr.allenge  ; 
and  therein,  where  it  fhall  be  faid  a  principal  Cauie  cf  Chal- 
lenge, or  to  the  Favoor.  iii.     756 

6.  Where  the  Qjality  of  the  Juror  is  a  good  Caufe  of  Challenge  j 
and  therein,  who  are  exempt  from  ferving  on  Juries,     iii.     758 

7.  Where  from  the  Quality  of  either  Party  it  is  a  good  Caufe  of 
Challenge  that  a  K^iight  is  not  returneci.  ni.      7^^ 

8.  Of  Trials  per  Medietatem  Lir.gua,  where  an  Alien  is  Pany. 

iii       760 

9.  Of  peremptory  Challenges.  iii.      761 

10.  Of  Challenges  by  the  Cro^vn.  iii.     763 

11.  At  what  T.me  a  Challenge  is  to  be  taken.  iii.     764 
12    How  fiich  a  Challenge  is  to  be  tried.  iii.     765 

HcnJO  furors  are  to  he  impannelled  and fujorn.  iii.      766 

HoiAj  to  be  kept  and  d  if  charge  J.  iii.     768 

In  nuhat  Cafes  and  in  ix>bat  Manner  to  hwve  a  Vie-vj.  iii.      769 
Whac  Irregularities  and  Defeiis  in  con'vening,  or  in   the  Unifications  cf 

the  yurors,   are  aynendabie  and  aided  nfier  Fer did.  iii.      774 
What  Irregularities  or  Defects  in   con-fsningt   or  in  the  ^Salifications  of 

the  yurorsy  are  aid>'ci  by  Confent.  iii.      777 

When  and  by  ivhom  to  be  paid.  iii.      777 
^or  ^what  Mifdemeanors  punijhable  ■ 

-J.  Where  puni(h-»bie  by  Atcnifit.  iii.      778 

Of  the  Judgment  in  Auaint.  iii.     782 

2.  How  otherwiie  punifliah!"?.  iii,     783 

3.  Wnere  Abufe?  by  others  :n  relation  to  them  are  pur.ifliable  ; 
and  the/t-in,  of  the  Offence  of  Embracery.  iii.     785 

3IuGice0  of  Peace*    Vol.  III.  Page  786. 

OftheantientOJicers,   called  Confer^ators  of  the  Peace.  iif.      787 

Of  the  fiij.  l.'Jtitution,  and  general  Statutes  nvhich  give  Juflices  of  Peace 

a  2urifdi^ion,  iii.     7 8  3 

13  Of 
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Of  their  CommiJJlon,  and  Manner  of  appointing  them.  VoJ,  iiJ.     790 

If  bo  are  qualifien  for  the  Opce.  iii.      7^2 

Of  their  A'uthortty  and  Jurfdi£lion  jurfuant  to  their  CommiJJion,  and  the 
general  Statutes  relating  to  them 

i.  What  Jurilaidion  they  have  in  relation  to  Treafon  and  Mif- 
prifion  of  Treafon.  iii.     704. 

2.  What  in  relation  to  Felonies.  iii.     ^g- 

3.  What  in  relation  to  inferior  Offences.  iii,     706 

4.  How  far  they  have  Power  to  proceed  on  Indiflment  not  taken 
before  themfelves.  jii,     706 

5.  By  what  Juftlcethe  JurlfcJi^lion  mud  be  exercifcd  ;  and  therein, 
how  far  a  JuftJce  of  a  County  may  ad  out  of  it,  or  within  a 
L'berty^  iii.     797 

^heir  Indemnity  and  Prote8ion  hy  the  Lniv  in  the  right  Execution  of  their 
OJice  ;  and  their  funifiment  for  the  Omijjlon  of  it.  iii.      8o3 

Eeafes  ant)  Ctrmsi  fou  gear^.   Vol.  IV.   Page  i. 

Of'vjhat  Things  Leafes  mav  he  made  for  Tears.  iv.  7 

Of  the  Perfon   hy  <zvhom   Leajes  may  be  made  i    and  therein,    of  Leafes 
hy  Infants.  iv.         1  i 

Of  Leafes  made  hy  Htifband  and  Wife. 

1.  Of  Leafes  made  by  Kufb:ind  and  Wife  by  the  Common  Law. 

iv.        13 

2.  Of  Leafes  made  by  them  purfaant  to  the  Statute  of  32  H.  8. 
c.  28.  iv.       iS 

Of  Liafes  hy  Tenant  in  Tail. 

1.  What  Leafes  Tenant  in  Tail  might  have  made  by  the  Com- 
mon Law.  iv.        iS 

2.  What  Leafes  Tenant  in  Tail  may  now  make  to  bind  h'is  IfTue, 
fince  the  7,zH.  8.  c    28.  iv.       30 

3.  When  and  in  vvha?  Cafes  the  IfTnc  in  Tail,  or  Strangers,  fhall 
be  bound  by  voidable  Leafes  made  by  Tenant  in  Tail.   iv.        33 

Of  Leafs  for  Linjes  or  Tears  hy  Ecclefajiica!  Perfons. 

1.  What  Leafes  they  might  have  made  by  the  Common  Law,  and 
of  the  feyeral  enabling  and  dilabling  Statutes,  with  fome  general 
Obfervdtions  on  them.  iv.       39 

2.  Of  the  Rules  to  be  pbfprved,  and  Qualifications  reqiiifite  to 
the  Perfection  of  fucb  Leafes, 

Rule  I.  Where  an  Indenture  or  Deed  is  necefiary,    iv.       50 
Rule  2.   When  fuch  Leafes  are  to  begin. 

I,  When  fjch  Leal'es  as  have  no  Date  at  all,  or  a  void  or 
ioipoflible  *)ite,  are  to  begin.  iv.       55 

Z.  Such  Leaffs  as  have  a  good  Date,  and  are  delivered  oa 
the  fame  Day;  in  what  Cafes  tha  Day  of  the  Date  or 
Delivery  is  to  be  taken  indufive,  and  in  what  Cafes  ex- 
clufive.  iv.       55 

3.  Such  Leafes  as  have  a  good  Date,  but  are  not  deli-ered     • 
till  a  Week  or  Ivlnnih.&f.  after,  when  they  arc  to  begin, 
and  how  the  Declaration  on  fuch  Leafes  is  to  be  framed. 

*  iv.       5~. 

Rule  3.  Within  what  Time  the    old   Lcafe  is  to  be  furren- 

dered ;  and  therein,  of  concurrent  Leafes.  iv.       61 

Role  4.  That  fuch  Leafes  aie  ri«t  to  exceed  three  Lives  or 

twenty-one  Years.  iv.    69 

Xx  z  Rule 
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Rule  5.  Of  what  Things  Leafes  may  be  made  to  bind  the  Suc- 
cefibr.  Vol.  iv.        70 

Of  Grants  of  Offices  by  Biihopj,  t£c.  within  theTe  Statutes, 
'uide  'Tit.  Offices. 

Rule  6.  What  fhall  Le  faid  a  ufoal  Letting  to  Farm  upon  the 
fevcral  Statute?,  ar,d  by  what  Perfons.  iv.       74 

Rule  7.  What  Rent  is  to  be  rcferved. 

1.  That  there  muit  be  a  Rent  refervcd.  iv.       78 

2.  That  this  Rent  muft  continue  due  and  be  payable  to  the 
Leflbrs  and  their  Succeflbrs.  iv.        78 

3.  That  fuch  Rent  muft  be  the  fame,  or  more  in  Quantity 
than  hath  been  referved  within  twenty  Years  next  before 
fuch  Leafe  made. 

1.  What  ftrall  be  faid  to  be  the  ancient  Rent  where  Va- 
riety of  Rents  have  been  referved,  or  fomething  formerly 
referved  now  omitted  or  varied,  iv.       79 

2.  in  what  Manner  fuch  Refervation  is  to  be  made.  iv.        82 

3.  Where  the  Addition  of  mere  Land,  with  or  without  the 
Addition    of    more    Rent,    fhall    avoid    fuch    Leafes. 

iv.       84 

4.  Where  a  Refervation   of  the  whole  Rent,  or  only  pro 

Rata  on  a  Leafe  of  Part,  fliall  be  good  iv.       85 

Rule  8.  That  fuch  Leafes  muft  not   be  made  withou-t  Impeach- 
ment of  Wafle.  iv.       87 
0/  Leafes  by  Par/ons,  Vicars,   and  others,  nuith  reffeSl  to  other  Slualifi- 
cations  t                                                                                                 )v.        88 
Of  the  Confent  or  Confrmation  cf  others  to  Leafes  tnade  by  Ecclefafical 
Perfons. 

1.  Where  Confirmation  is,  neceflary,  either  in  refpeft  of  the 
Leafes  or  Ettates  made,  or  of  the  Perfons  making  the  fame. 

iv.       98 

2.  What  Perfons  are  to  cor  firm  fuch  Leafes  or  Eftates,  and  in 
what  Manner.  iv.       99 

3.  What  Eftates  they  who  make  fuch  Confirmation  are  to  have. 

iv.     Ill 

4.  At  what  Time  fuch  Confirmation  is  to  be  made.      iv.     114 

5.  I-i|ow  far  Regard  is  to  be  had  to  the  true  naming  of  the  Cor- 
poration or  Perfons  who  do  confirm,  iv.      117 

■    Of  void  or  'voidable  Leafes  by  Ecclefiajiical  Perfons. 

1.  Againft  whom  Leaies   not  purfuant  to  the  Statutes,  or  other- 
wise defective,  are  void  or  only  voidable.  iv.      117 

2.  By  what  Means  and  in  what  Cafes  fuch  voidable  Leafes  may  be 
made  good.  iv.     124 

3.  The  Manner  of  avoiding  fuch  Leafes  as   are  only  voidable; 

iv.      124 
Of  Leafes  fnade  by  thofe  nioho  ha've  but  a  particular  Ejlate  or  Inter efi  in 
the  Lands  leafed. 

1.  Of  Leafes  made  by  Tenant  in  Dower  or  Curtefy.        iv.     126 

2.  Of  Leafes  made  by  lenarit  for  Life.  iv.      126 

3.  Of  derivative  Leafes,  or  by  one  who  is  but  a  Leflee  for  Years 
himfetf.  iv.     127 

4.  Of  Leafes  made  by  a  Difleifor  or  DiflVifee.  iv.     129 

5.  Of  Leafes  made  by  Joint-tenants  or  Tenants  in  Common. 

iv.     130 

6.  Of  Leafes  made  by  Copyholders.  iv.     J32 

7.  Of  Leafes  made  by  Executors  or  Adxniniflrators.        iv.     136 

ic  8.  Of 
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8.  Of  Leafes  made  by  a  BiilifFof  a  Manor.  Vol.  iv.     137 

9.  Of  Leafes  made  by  a  Guardian.  iv.     J38 

10.  Of  Leafes  made  purfuant  to  Authority.  iv.     140 

11.  Of  Leafes  made  purfuani  to  Powers  in  private  Conveyances 
and  Settlements.  iv.   143.     vii.     485 

By  luhat  Form  of  Words  Leafes  rnay  he  made.  iv.    160.     vii.     485 

What  Certainty  is  requifete  to  Leafes  for  Years  as  to  their  Beginning,  Cojx" 

tinuance,  and  Ending.  iv.    168,     vii.     486 

1.  With  regard  to  the  Date  of  the  Leafe.  iv.     168 

2.  Wiih  regard  to  other  Circuniftances  ta'ren  notice  of  in  the 
Deed  of  Leafe,  whereby  co  afcertain  the  Cominencement  there- 
of, iv.     174 

3.  The  Certainty  of  Leafes  for  Years  as  to  their  Continuance. 

iv.     176 

4.  The  Certainty  of  Leafes  for  Years  as  to  their  Duration  and 
Ending.  iv.      iBi 

In  -what  Cafes  and  to  nvhat  Refptils  an  Entry  hj  the  LeJJee  is  requifte  to 
the  P erf edion  of  his  Leafe.  iv.      183 

Leafes  for  Tears,  nuhen  to  take  Effect  as  a  Reverfon,  Kvhen  as  a  future  In- 
tereji,  and  ^ujhen  neither  the  one  nor  the  other.  iv.      185 

Leafes  for  Tears  by  Ejhppel,  hoiv  fur  and  againjl  vjhom  fuch  Leafes  are 
good.  iv.      189 

Leafes  for  Tears  and  future  Intereflsy  hoiv  far  they  tnay  be  barred  or  de-. 
Jiroyed,  and  honu  far  not,  and  ixjhere  an  Entry  before  the  Term  begun  is  a 
Dijfeifin.  iv.      19; 

Hew  far  and  by  'what  Means  Leafes  for  Tears  in  Truji  to  attend  an  hi- 
heritance  may  be  barred  or  defrayed.  iv.      198 

Leafes  for    Tears,    'when   merged  bj    Union   ivith   the   Freehold  or  Fee, 

iv.      20I 

Of  Surrenders  of  Leafes  for  Tears. 

1.  Of  Surrenders  in  Fa6t  or  exprefs. 

1.  By  what  Words  fuch  Surrenf^er  may  be  made. 

2.  Upon  what  Eilate  fuch  Surrender  may  operate. 

2.  Of  Surrenders  in  Law,  or  implied  Surrenders. 

1.  With  regard  to  Leafes  iuPofledion. 

2.  Wiih  regard  to  Leafes  in  futuro. 

3.  With  re;;ard  to  the  Thing  icffflf  fo  furrendered.    iv. 
Leafes  mihen  determined  by  cancelling  the  Deed. 
Leafes 'when  forfeitid.  iv.   219. 
Of  the  Reneival of  Leafes.  iv.  221. 

EcgacieSf,     Vol.  IV.  Page  335. 

What  a  Legacy  properly  is.  iv.      337 

Where  a  Legacy  fiall  be  faid  to  be  'vjell  gi'ven, 

1.  What  Words  make  a  good  B.--qoelt.  iv.   339.     vii,     493 

2.  What  fhall  be  fufficient  Deicnption  of  the  Perfon  to  take. 

iv.  341.     vii.     493 

3.  What  (hall  be  fafHcient  Defcription  of  the  Thing  given,  and 
what  flial!  be  faid  to  be  bequeathed.  iv.     350 

What  Jh  all  be  an  Ademption  or  Extii'gui foment  of  a  Legacy.  iv.     354 

Where  a  Legacy  fi all  be  prefumed  ta  be  a  Satisfaition  of  a  Debt  or  Duty 

tiv'tngfrom  the  Tefiator*  iv.     362 
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Of  Legacies  t>t/led  or  laf>fed. 

1.  Where  ic  ftall  oc  a  tapfed  Legacy  by  the  Legatees  dying  in  ths 
Lifetime  tf  the  Ttftator,  and  wheie  in  fuch  Cafe  it  {hall  veil 
in  another  Pt-rfon  'o  whom  it  is  limired  over.        Vol.  iv.      387 

2,  Where  a  Legacy  Ihall  be  faid  to  be  vell'-d  or  lapfed,  being  to 
be  paid  ..i  a  fu:u;e  Tinir,  to  which  the  Legatee  did  nor  arrive* 

iv-   393* 

Where  Legacies  or  Portions  charged  on  thp  Res)  Eftate  are  veiled, 

for   he  bf-n  ht  of   h    Heir  a;  L3W,  fee  Tit.  Heir  and  AnCv-iior. 

Of  ccnditivnal  Legacies,  and  ho<vj  far  the  Condition  mujl  be  ccmpiied  luithy 

othutnx>.Je  the  Legacy  i/jiil  he  forfeited.  iv.    4 10.      vji,      ^gj 

Offpecijic  and  pecuniary  Legacies^  and  the  Dijference  hetiveen  them. 

\y.  425 
Of  abating,  refunding,  and  giving  Security  for  that  Purpofe.  iv.  427 
Of  refduary  Legacies  and  Legatees.  iv.      42J5 

Of  the  Payment  of  Legacies. 

1.  What  fhall  be  a  good  Payment  and   to  whom   to  be  made* 

iv.     429 

2.  At  what  Time  a  Legacy  is  to  b^^  paid.  iv.     434 

3.  Where  the  Legatee  fliill  have  Jnterefl,  and  Maintenance  in  the 
m^an  Time  iv.  435.     vii.     497 

Of  the  Executor  s  /^ffent  to  a  Legacy.  '  iv.     444, 

Legacies  in  'what  Court,  and  bo-xv  properly  reco-ueralle,  iv.      446 

"LiUV     Vol.  IV.  Page  449.     Vol.  VII.  Page  498. 

What  pall  he  faid  a  LibeL 

\.  How  far  ic  is  necefTary  that  it  ftiould  be  in  Writing,     iv.     449 
3.  What  Degree  of  Defamation  will  amount  to  a  LibeL  iv.     450 

3.  What  Certainty  in  the  Matter  and  Application  will  make  it  a 
Libel.  iv.     45;^ 

4.  Whether  any  Proceedings  In  a  Court  of  Juftice  will  iamount  to 
a  Libel.  iv.     454 

5.  Whether  any  Thing  of  this  Kind  can  be  jullilicd.         iv.     455 
Who  f jail  be  faid  a  Libeller. 

1 .  Who  (hall  be  faid  the  Author  or  Coiiipofer  of  a  Libel,  iv.     457 

2.  Who  the  PubHQier.  iv.     458 
The  Offenders  bon^)  puwjhed.  iv.     459 

£imitation0  of  saionjs?.    Vol.  IV.  Page  460. 

Of  the  Limitation  of  Aciions  at  Common  Laav,  and  before  the  Statute 
32  H.  8.  cap.  2.  iv.     461 

Of  the  Limitation  of  real  Aclions,purfuant  /o  32  H.  8.  cap.  2.  and  zi  Jac. 
cap.  16.  iv.     462 

Of  the  Limitation  of  Time  in  regard  to  ASlions  on  Penal  Statutes,  iv,     466 

Of  the  Limitation  of  Time  in  regard  to  perfonal  Adions ,  purfuant  tozi  Jac.  I. 
cap.  16. 

1.  Of  Adions  of  AlTault  and  Battery.  iv.     469 

2.  Of  A6lions  of  Slander.  iv.     460 

3.  Of  Anions  arifing  upon  Contra£l  and  founded  in  Maleficio. 

I.  Of  what  Nature  or  Degree  the  Aition  mull  be,  fo  as  to  be 
barred  by  the  Statute.  iv.    470 

2.  Whether 
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t.  Whetjier  a  Trull  or  equitable  Demand  be  within  the  Statute. 

Vol.  iv.     473 

3.  At  what  Time  the  Right  of  Aftion  fhall  be  faid  to  have  ac- 
crued, before  whith  the  Statute  can  be  no  bar.  iv.     474 

4.  In  what  Court  the  Demand  mull  be  made,  or  what  Courts 
are  bound  by  «he  Statute.  iv.      475 

Qf  the  Exceptions  in  the  Statute  21  Jac.  cap.  16.   and  nxihat  ivill/a've  a 
Bar  thereof. 

1.  What  Aftions  are  within  the  Savings  of  the  Statutes,  iv.     477 

2.  Of  the  Exception  in  relation  to  Infants,  fe'r.  iv.     477 

3.  Of  the  Exception  in  relation  to  Accounts  between  Merchants. 

4.  Of  the  Exception  in  relation  to  Perfons  beyond  Sea.  iv.     478 

5.  Where  no  Executor  or  Adminiftrator  to  fue  or  be  fued.  iv.     479 

6.  Where  no  jurifdidion  to  fue  on,  or  hindered  by  fome  Autho- 
rity, iv.     480 

7.  Where  the  fuing  out  a  Writ  will  fave  the  Bar  of  the  Statute. 

iv.  4S1.     vii.     499 

8.  Where  a  Debt  barred  by  the  Statute  fhall  be  faid  to  be  revived. 

iv.     483 

Of  the  Manner  of  pleading  and  taking  Advantage  of  the  Statute  of  Limits 

ations,  iv.  484.     vii.     499 


^aif)Cm»     Vol.  IV.  Page  486. 
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Maintenance,  anl3  tlie  O^cnce  of  'Bilging  oc 
^eUing  a  pretenDcD  Citie.  Vol.  IV.  hage  488. 

What  Jhall  he  faid  to  amount  to  an  ASi  of  Maintenance.  iv.     489 

la  ivhat  Refpe3s fame fuch  Acts  may  be  jujfifed. 

1.  How  far  they   srs  jaibfiable  m  refpefl  of  an  Interefl  in   the 
Thing  in  Variance.  iv.     490 

2.  How  ixT  in  refpeo.  of  Kindred  or  Affinity.  iv.     491 

3.  How  far  in  refpefl  of  other  Relations;  as  that  of  Lord  and 
Tenant,  Mafler  and  Servant.  iv,     491 

4.  Ho>!/  far  in  refpefl  of  Charity.  iv.     491 

5.  How  far  in  refpsdl  cf  the  Profeffion  of  the  Law.  iv.  491 
Uoix)  Maintenance  is  retrained  andpunfned  by  the  Common  La^w.  iv.  492 
Hoiu  refrained  and  punijhed  by  Statute.  iv.  493 
Of  the  Offence  of  Biying  or  Selling  a  pretended  Title.                   iv.  494 


CpantJamuef.     Vol.  IV.  Page  495. 

Of  the  Nature  of  the  Writ  ;  and  therein,  cf  the  Suggejlion  and  Manner  cf 

avoard-'ng  thereof.  i**'      497 

Of  the  Form  thereof,  and  for  ivhat  Irregularities  it  may  be  quajhed  or 

fuperfeded.  iv.     498 

In  ivhut  Cafes  to  be  granted. 

I.  Where  it  lies  to  rfflore  cr  admit  a  Perfon  to  an  Office,  and 

what  Ihali  be  faid  fuch  a  Public  OfHce  for  which  a  Mandamus 

will  lie.  iv-     S°^ 
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2.  Where  the  Pai^ty 'shaving  another  Remedy  is  a  fufficient  Found- 
ation to  deny  it  ;  and  therein,  of  gr::,nting  Maiidamus's  to  re- 
llore  Members  of  Colleges,  £5f  •  Vol.  iv.      504. 

3.  What  Removal  or  turning  out  of  an  Officer  will  entitle  him  to 
a  Mandamus.  iv,      507 

Where  it  lies  to  inferior  Courts  and  Magijlrates,  to  oblige  them  to  do  that 

Jujiice,  ivhich  the  Public  Good  requires  and  the  Laiu  enjoins,  iv.      507 

Of  the  Authority  by  nxhuh  it  iffues  ;  and  therein,  of  the  difcretionary  Pcujer 

in  the  Court,  of  granting  or  refufng  it,  iv.      514 

To  ivhom  to  be  dire-ied.  iv.      515 

B^  nuhom  to  be  returned.  iv.     516 

Of  the  Manner  of  enforcing   Obedience  to  the  Writ,    and  compelling  a 

Return.  iv.     517 

What  Jhall  be  faid  a  gccd  Return.  iv.      518 

Of  tra'vcrfng  the  Return,  and  taking  Ijfue  thereon.  iv.      520 

Of  the  Party^i  Remedy  for  a  falfe  Return.  iv.      521 

Of  aijoarding  aperemptory  Return.  iv.     ^ZZ 

Carriage  anD  2Dit30tce»    Vol.  IV.  Page  523. 

What  Perfons  may  marry  <nxithin  the  Le'vitical Degrees.  iv.      525 

Of  Efpoujals  and  Marriage  Centrals  ;  and  therein^  of  the  Difference  be- 
fween  ContraSis  in  prjeienti  and  future,  and  the  Remedies  for  the  Vio' 
lation  thereof  iv.      529 

Of  the  Solemnization  and  Ceremonies  requifte  to  a  complete  Marriage  ; 
and  therein,  of  the  Offence  of  performing  the  Ceremony  ^without  due  Au- 
thority or  Licence,  iv.     531 

Of  Offences  againfi  the  Rights  of  a  Marriage, 

1.  Of  the  OfFerjce  of  a  forcible  Marriage.  iv.     538 

2.  Of  the  OiFence  of  marrying  an  Infant  Female  under  the  Age  of 
fixteen,  without  Confent  of  Guardian.  iv.     540 

3.  Of  the  Offence  of  procuring  an  improvident  Marriage;  and 
therein,of  MarrisgeBrok age  Centralis  and  Agreement f.i v.     540 

"Marriage  hcvj  long  to  continue  ;  and  therein,  of  the  feveral  Kinds  cf 
Di'vorxes. 

1.  Of  Elopement.  iv.     549 

2.  Of  the  Offence  of  taking  avsray  a  Wife,  and  of  criminal  Ccn- 
verfation.  iv.     551 

3.  Of  the  feveral  Kinds  of  Divorces.  iv.     553 

^aEcr  anD  ^ett)nnt.    Vol.  iv.  Page  556. 

Of  the  Manner  of  hiring  and  binding  a  Perfon,   Ser'vant,  or  Apprentice, 

iv.  557.     vii.     5CQ 
Who  may  ferve  or  are  capable  cf  binding  themf elves  Ser'vant s  or  Ap- 
prentices, iv.   562.     vii.     500 
Of  the  furifdi^lion  of  fujlices  of  Peace  in  binding  out  Apprentices,  in 
obliging  Majlers  to  provide  for  them,  in  compelling  them  to  refund  tht 
Money  bad  voith  them,  and  in  difcharging  Apprentices  from  their  Majlers. 

iv.  564.     vii.   500 

Of  the  Neceffiy  offcrving  an  Apprenticefolp,  as  a  Salification  tofollovj 

a  Trade  vu-ithin  the  5  Eliz.  cap.  4.  iv.     57 1 

I,  What  ihall  be  faid  a  Trade,  which  a  Perfon  u  prohibited  to 

follow,  within  the  Statute.  iv.    572 

2.  What 
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I.  What  Manner  of  following  or  exercifing  a  Trade  fhall  be  fald 
within  the  Scatute.  Vol.  iv.     574 

What  Kind  of  Service  will  be  a  fufficient  Qualification  withia 


the  Statute. 


f74 


By  whom  the  OfFence  of  following  a  Trade  without  a  Qualifi- 
cation is  cognizable.  iv.  574 
Of  the  Form  of  the  Proceedings  in  order  to  a  Convidion,  for 
following  a  Trade  without  being  qualified.  iv.  576 
Of  ajjigning  and  turning  over  Apprentices  to  other  Maflers,  iv.  577 
Of  making  Apprentices  free,  iv.  578 
Hoiu  Apprentices  are  to  be  taken  care  of  'when  their  Majiers  happen  to  die. 

iv.     579 

Of  Servants*  Wages,  ho^tj  recoverable,  iv.     580 

What  ASs  of  the  Servant  are  deemed  the  Mafer''s,  of  tubich  the  Majler 

may  take  Advantage.  iv.     583 

What  Acls  of  the  Servant  Jhall  be  deemed  the  Majler* Sy  for  vuhich  the 

Majler  Jh all anfvoer  and  be  hound.  ,      iv.     583 

For  <uihat  Ails  of  his  Jhall  the  Servant  himfelf  anfvjer  to  others,  iv.      587 

For  vjhat  ASis  of  his  Jhall  the  Servant  anfvjer,  and  he  refponfible  to  his 

Majler. 

1,  Where  by  an  implied  Truft  or  Confidence  a  Servant  Ihall  an- 
fwer  in  a  Civil  Adlion.  iv.     588 

2.  Where  Servants  and  Apprentices  Ihall  be  punilhed  criminally, 
for  Afls  done  in  relation  to  their  Mafters.  iv.     589 

Of  the  Majler* s  Authority  over  his  Servant,  and  ho-M  far  he  may  correSl 
and  punijh  him.  iv.      592 

Of  the  Majler'' s  Remedies  againfl  ethers  for  inticing  avjay,  and  other 
Injuries  done,  in  relation  to  his  Servant.  iv.      593 

What  a  Majler  or  Servant  may  jujlify  doing  in  each  cther^s  Defence* 

iv-     594- 


)ercj)ant  anti  ^ercfjantiife.   Vol.  iv.  Page  595. 


Of  Alien  Merchants. 

Of  Principals  and  Favors. 

Of  Partners  and  joint  Traders. 

OfOvjners  and  Maflers  of  Ships. 

Of  Mariners. 

Of  Average. 

Of  Hypothecation. 

Of  Charter  Parties, 

Of  Policies  of  Infurance. 

1.  Of  Marine  Infurances. 

2.  Jnfurances  upon  Lives. 

3.  Infurance  againft  Fire. 
Of  Bottomry  and  Refpondentia. 
Of  Bills  of  Lading. 

Of  Bills  of  Exchange. 

I.  Of  the  Nature  and  difFerent  Kiftds  of  Bi 
negotiable  Notes. 

1.  Of  Foreign  Bills. 

2.  Of  Inland  Bills. 

3.  Of  Promiflbry  and  negotiable  Notes. 
a.  What  fhall  be  faid  a  Bill  of  Exchange, 

within  ihe  Cuftom  of  Merchants. 


IV.  597 

iv.  599.     vii.  500 

iv.  603.     vii.  501 

iv.  611 

iv.  617 

iv.  62 1 

iv.  625 

.   iv.  626 

iy.  629.     vii.  501 

iv.  673 

iv.  bT^i 

iv.  676 

iv.  683 

lis  of  Exchange  and 

iv.  685 

iv.  687 

iv.  689 

or  negotiable  Note, 

iv.  695 

3.  Who 
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703 

iv. 

703 

iv. 

711 

iv. 

713 

iv. 

7 '4 

iv. 
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JV. 

742 

iv. 

743 

iv. 

744 

iv. 

745 

iv. 

74? 

iv. 

746 
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3.  Who  (Trill  be  faid  liable  to  the  Payment  thereof;  and  therein, 
of  fuing  the  Drawer,  Indorfer,  or  Acceptor.        Vo!.  iv.     701 

4.  Who  Jhdll  be  iaid  entr.led  to  the  Money. 

5.  Of  the  Indorfemcnc. 

6.  Of  the  Acceptance. 

1.  What  fiiall  b^  iVid  a  pood  Acceptance. 

2.  Whofe  AccepiLiice  (hall  bind. 

3.  Wheihcran  Acceptance  maybe  qualified. 
4    Of  the  Effeft  of  an  Acceptance. 

7.  Of  the  Frorell. 

1.  Of  the  Necefiity  and  Validity  of  i;:?   Prote{\.  iv.     724 

2.  At  what  Time  to  be  made  ;  and  tuiif  in,  of  giving  Notice  io 
the  Drawer;  of  the  Drawer's  Refulal,  fo  as  to  entitle  the 
Party  t*?  Principal,  Interell,  and  Colh.  iv.     725 

8.  Of  the  AdiDH  and  Remedy  on  a  B;li  of  Exchange,  and  Man- 
ner of  declaring  and  pleading  therein.  iv.     731 

Of  the  Provijions  for  the  Encouragement  of  Shipping  and  havigation. 

1.  Of  the    Plantation  Trade. 

1.  Of  the  general  Trade  with  the  Foreign  Dominiors  of  his 
Majefty  in  JJia,  Jfrica,  and  America.  iv.      74I 

2.  Of  the  1  rade  of  the  Colonies  with  the  Territories  of  the 
United  States. 

2.  Of  the  Trade  with  Jfa^  Africa,  and  America, 

3.  Of  the  European  Trade. 

4.  0(  the  Coaftir.g  Trade. 

5.  Of  the  Fiflieries. 

6.  Of  Britiih  Ships. 

^ifnomer  anD  HDDition,    Vol.  IV.  Page  751. 

What  Names  are  the  fame,  and  may  or  may  not  he  mijiaien.  iv.     752 

What  Names  and  Additions  are  1  equi/eu  by  Laiv,  and  mujl  he  truly  in- 
fer ted. 

1.  Of  the  Difference  between  the  Cbridiin   Name  and  Surname. 

iv.     752 

2.  Of  the  Addition  of  the  Eftate  or  Degree.  iv.     753 

3.  Of  the  Addition  of  the  Myfl-ry,  iv.     756 
^.   Of  the  Addition  of  ihe  Town,  Hamlet,  Place,  or  County. 

iv._    757 
5.  Of  Additions  which  are  only  Conveyances  to  the  Aiflion. 

iv.     758 

Where  the  Name  is  truly  put  at  fr ft,  ar,d afterivarJ:  varied  from.  iv.      758 

Of  the  D'fference  bet"Joeen  a  Miftake  tn  ii rants    Obligations,  Sec.  andjudi' 

cial  Proceedings.  iv.      760 

At  nvhat  Time  the  Miftake  muft  be  taken  Advantage  of,  and  hoTu  the  fame 

is  fal-ved.  iv.      761 

Of  the  Manner  of  taking  Advantage  of  and  pleading  a  Mifnomer,  or  Want 

of  Addition.  iv.      76a 

Who  may  take  Advantage  thereof  iv.      763 

^Onopob.     Vol.  IV.  Page  76. 

Monopoly.,  luhat  it  is,  and  hew  refrained  by  the  Common  Lanu.     iv.     764 
/^CTu  refrained  by  Statute,.  iv.     765 

Mortgage* 
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Mortgage*    Vol.  v.  Page  i. 

Of  the  Original  and  feveral  Kinds  of  Mortgages.                   Vol,  V.  z 

U'^Hat /hall  be  deemed  a  Mortgage,  or  Ejl ate  redeemable.                  v.  c 
Of  the  Nature  of  a  Mortgage  as  to  the  dijlinil  Inter  efts  of  the  Mortgagor 

and  Mortgagee.                                                                                    v.  15 

Of  the  legal  Performance  of  the  Condition.                        V.   22.     vii.  563 
Of  the  Equity  of  Redemption  and  Foreclofure. 

1.  Who  may  redeem,  and  by  whom  the  Mortgage-money  ftiall 
be  paid.                                                                                 v.  22 

2.  To  whom  the  Mortgage-money  fhall  be  paid.  v.       37 

3.  Of  the  Precedency  and  Right  of  Redemption,  where  there  are 
feveral  Mortgagees  or  Incumbrancers;  and  therein,  of  their 
Remedies  againft  each  other,  as  well  as  againft  the  Mortgagor. 

4.  How  far  the  Purchafing  in  a  precedent  Mortgage  or  Incum- 
brance will  proiedl  fuch  Furchafer,  and  enti:le  him  to  a  Prece- 
dency of  Redemption.  V.       55 

5.  Of  the  Equity  which  mud  be  done  by  him,  who  would  re- 
deem, to  the  Perfon  agaiall  whom  a  Redemption  is  prayed. 

V.       80 

6.  At  what  Time  the  Redemption  muft  be.  v.       no 

7.  Of  the  Manner  of  redeeming  and  foreclafing.  v.       96 
Mortgagees  and  their  Jjjtgness,  ho-vj  to   account,  and  ixihat  Allovoances  to 

make.  v.  103,     vii.     504. 

a^uttier  anti  ffJomiclDe*    Vol.  V.  Page  ii6. 

in  nuhat  Cafes  a  Man  may  befaid  to  kill  another.  v.      118 

H^'ho  are  fuch  Perfons,  by  killing  of  ^hom  a  Perfon  may  lefaidto  commit 
Murder.  v.      121 

What  Jhall  be  deemed  Murder. 

1.  Where  it  Ihall  be  laid  to  cxprefs  Murder,  and  of  Malice  pre- 
penfe.  v.     121 

2,  Where  the  Malice  fliall  be  foid  to  be  implied,  or  by  Prefump- 
tion  of  Law. 

1.  Where    the    Homicide  being  voluntarily   committed,    and 
without  Provocation,  the  Law  implies  Malice.  v.      126 

2.  When  done  on  an  Officer  or  Minifler  of  Jcitice.        v.      127 

3.  When  done  by  Perfons  in  the  Execution  of  fome  other  un- 
lawful Aft.  V.      I2Q 

Of  Manfaughter  ;  and  therein,  of  Manfaughter  exempt  from  Clergy  by  the 
Statute  of  1  Jac.  i.  cap.  8.  v.     131 

Ofjuftifiable  Homicide. 

1.  As  it  happens  in  the  due  Execution  and  Advancement  of 
public  Juftice.  V.     133 

2.  As  it  happens  in  the  Defence  of  a  Man's  Perfon,  Houfe,  or 
Goods.  V.     135 

Of  excufable  Homicide. 

1.  Or  Homicide /^r /«/or/K«/«fflf,  or  Chance-medley.         v.     137 

2.  Oi  Hoaddds  Je  defendendo.  v.     138 
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BonfUit.     Vol.  V.  Page  140.    Vol.  VI.  Page  505^ 

Of  tie  Nature  thereof ^  and  hovj  it  differs  from  a  Retraxit,  Vol.  v.     140 
Who  may  be  nonfuit.  v,      142 

Inn.ijhat  ASlions  there  may  he  aNonfuit.  v.     143 

At  'what  Time  a  Nonfuit  may  be,  v.     143 

/  Howo  far  the  Nonfuit  of  one  Jhall  be  the  Nonfuit  of  another.  v.     144 

Hovj  far  a  Nonfuit  for  Part  of  the  Thing  in  Demand  Jhall  he  a  Nonfuit 
for  the  Whole.  v.      145 

Qf  the  EfeCi  of  a  Nonfuit  ;  and  therein,  of  its  being  a  peremptory  Bar,- 

V.     145 

iSuifancejef*    Vol.  v.  Page  146. 

WhatjhallbefaidaNuifance.  V.      146 

Honu  far  the  Indiclment  7nuji  charge  it  to  be  an  Annoyance  to  all  the  King's 
Subjc^s.  V.     151 

tloiju  a  Nuifance  is  to  be  rcmo'ved  or  abated.  v.      152 

Hoiu  the  Offtii^ce  is punijhable.  v.      153 

For   Nuifances  relating  to  the  Highways,    fee  Tit.   Highways. 

For  thofe  relating  to  Bridges,  fee  Tit.  Bridges. 

For  thofe  relating  to  Public  Houfes,  fee  Tit.  Inns  and  Innkeepers. 

Dbligationgf*     Vol.  V.  Page  154. 

Of  the  Nature  of  the  Security  called  a  Bond  or  Obligation.  v.     154 

vii.     505 

What  Words  create  fuch  a  Security.  v.      157 

Of  the  Ceremo?iies  requifite  to  a  Bond  or  Obligation  ;  and  therein,  of  Sign' 

ing,  Sealing,  Date,  and  Deli-very.  V.      I  59 

Of  the  Parties  to  the  Obligation. 

1.  Who  may  bind  ihemfelvej,  or  be  Obligors.  v.     160 

2.  Who  may  take  fuch  Security,  or  be  Obligees.  v.     161 

3.  Whofhall  be  faid  to  be  the  Obligee;  and  therein,  of  making 
feveral  Obligees.  v.     162 

4.  Where  there  are  feveral  Co-obligors  or  Sureties ;  and  therein, 
where  they  fhall  be  faid  to  be  jointly  and  feverally  bound,  and 
of    the    Obligee's    Remedy  againll  all    or   any   of    them. 

V.   163.     vii.     506 

5.  Of  their  Remedies  againll  each  other.  v.  168.     vii.     507 
Of  the  Condition  and  Confideration  of  the  Obligation.  v.      169 
HoiM  the  Breach  mufl  be  ajjigned  and  fet  forth ,  and  the  Manner  of  plead- 
ing Performance,  and  in  Bar.  V.      169 

£)fiOtceiS(  anD  jO^'cerief,     Vol.  V.  Page  178,     Vol. 
VII.  P4ge  508. 

Of  the  Nature  of  an  Office,  and  the  fe-veral  Kinds  of  Offices,        v.     1 79 
Offices,  by  'what  Authority  created.  v.      1 80 

Who  hath  a  Right  of  granting  or  affigning  an  Office  j  and  therein,  of  one 
Office  being  incident  to  another.  V.      1 82 

Of  the  Grant  of  Offices  by  E((lefafi(alPerfons.  v.     183 

Of 


6Ss 


Of  the  Ceremony  requijtteto  a  complete  Creation  or  Grant,  and  of  the  Oaths 
required  by  Statute  Vol.  v.      188 

Of  the  Offence  of  buying  or  felling  an  Office,  and  njohat  Offices  are  prohi- 
bited to  be  thus  dtjpofed  of.  V.      iqi 
What  Remedies  a  Per/on  having  a  Right  to  an   Office    muj{  purfue,  to  be 
let  into  the  Eiijoyment    of  it,  and  ho^xv    a  Dijiurbance  is  puniffiable. 

V.     ip7 
Of  the  Nature  of  Offices  as  to  their  Duration  and  Continuance  ;  and  there- 
in, of  their  being  grant  able  in  Fee,  for  Life,  Tears,  at  Will,  and  Rs'ver- 
/^°"-  V.      199 

Offices  by  luhom  to  he  executed,  and  nuho  are  incapable  thereof       v.     202 
Of  the  Manner  of  executing  them  ;  and  therein,  of  Offices  that  are  incom- 
patible, and  inhere  an   Off.ce   may  be  executed  by  t^vo  or  more  Perfons. 

V.      204. 

Of  the  Execution  of  an  Offi.ce  by  Deputy ;  and  therein,  of  Superiors  being 

anjiver  able  for  their  Deputies.  V.      20& 

Of  the  Forfeiture  of  an  Office.  V.      210 

Where  for  Corruption  and  opprejfve  Proceedings  Officers   are  punijhable  ; 

and  therein,  of  Bribery  and  Extortion.  v.      212 


£)Utlatar^,     Vol.  v.     Page  2 14. 

In  ^Luhat  Cafes  Procefs  of  Outlanvry  lies.  v.     217 

By  ijuhat  Jurifdidion  fuch  ProceJJes  are  to  ij/ue.  V.      2lS 

Jigainjl  lohom  Procefs  of  OutlaiAjry  may  be  anuarded, 

i.   Whether  it  may  be  awarded  againft  a  Peer.  v.     219 

2.  Whether  Procefs  of  Outlawry  may  be  awarded  againft  an  In- 
fant. V.     220 

3.  Of  awarding  Procefs  of  Outlawry  againft  a  Feme  Sole  or  Co- 
vert, and  the  Proceedings  thereon.  v.     220 

4.  Of  awarding  Procefs  of  Outlawry  againft  feveral  Defendants, 
and  the  Proceedings  thereon.  v.     221 

5.  Of  awarding  Procefs  sgainft  Principal  and  AccefTary.   v.     222 
What  Forfeitures  and  Difabilities  an  Outlanjory  fubje£ls  the  Party  to, 

[.   Where  it  is  of  the  fame  EfFetl  with  a  Sentence  or  Judgment. 

V.     225 

2.  Of  the  Forfeiture  as  to  Lands,  Goods,  tfff.  and  therein,  of  the 
Difference  between  Outlawries  in  Criminal  and  Civil  Cafes, 
and  of  the  King's  and  Party's  Intereft  at  vvhofe  Suit  the  Our- 
lawiy  was  had. 

1.  Of  the  Difference  between  the  Forfeiture  in  a  Criminal  and 
Civil  Cafe.  v.     224. 

2.  What  Things  are  forfeited  by  the  Outlawry.  v.     225 

3.  To  what  Time  the  Forfeiture  ftxall  relate.  v.     228 

4.  Of  the  King's  and  Party's  Intereft  at  whofe  Suit  the  Out- 
lawry was  had,  in  the  Eftate  and  Effefts  of  the  Party  out- 
lawed, and  their  Remedies  for  rhe  fame.  v.     230 

3.  Of  the  Party's  Difability  to  bring  any  ASion.  v.     233 

4.  What  further  Difabilities  Outlawries  labjefts  the  Party  to. 

V.     237 
Of  the  Regularity  of  the  Proceedings  en  an  Outla'ujry,  and  for  'what  Ev" 
rors  it  may  be  reuerfed. 

1.  Where  for  want  of  fuch  Proccfs  as  required  by  Law  the  Out- 
lawry may  be  reverfed,  V.     238 

2.  Where 
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2.  Where  for  want  of    Form   in  fuch    Procefles   the  Outlawry 
may  be  reverfed.  Vol.  v.     239 

3.  Where  for  Variance  in    fach    Proccffes  the  Outlawry  may  be 
reverfed.  v.     240 

4.  Where  for  a  defe»Stive  Execution  and  Return  tke  Outlawry  may 
be  reverfed. 

J.  To  whom  fuch  Procefs  is  to  ifiue  and  be  executed,     v.     241 

2.  To  what  Place  the  Piocefs  is  to  ilFue  ;  and  therein,  of  the 
^into  exair.'.s,  and  Proclan-atibns  on  an  Outlawry,   v.     242 

3.  What  (hall  be  fa  id  a  pcod  Execution  and  Return,     v.     246 
0/  the  Manner  of  re'verjing  an    Outlanxjry  ;  and  therein,  of  the   Differ- 
ence ketiueen  Errors  in  Fa5i  aitd  in  Lu<ui.  V.      248 

What  the  Farty  mujl  tto  in  order  to  entitle  him  to  a  Reverfal. 

\,  Of  appearing  in  Perfon  or  by  Attorney,  and  giving  Bail. 

V,     251 
2.  Of  fuing  out  a  Scire  Facias.  v.      254 

^be  EffeSl  and  Confequences  of  a  Reverfal. 

J.  Where  the  Proceeaings  on  the  Reverfal  are  in  the  fame  Plight 

as  if  no  Outlawry,  had  been,  v.     355 

35.  To  what   the  Party  ftiall   be  reftorcd  on  the  Reverfal   of  the 

Outlawry.  v.     256 

ll?apiG0  antJ  PopiOj  Hecufantsf,  Vol.  V.  Page  257. 

^heDifabilities,  Rejiraints,  Forfeitures,  and  Inconveniencies  nuhich  Popijh 
Recujants  are  fubjeSi  to. 

J.  Of  their  Difability  to  bring  any  Aflion.  v.     258 

2.  Of  bearing  any  pub'ic  Office  or  Charge.  v.     259 

2.  Of  claiming  any  Part  of  a  Hufband's  Pcrfonal  Eftate.  v.     260 

3.  Of  claiming  an  Eftate  by  Curtefy  or  by  way  of  Dower,  after  a 
Marriage  again II  Law.  v.     261 

Of  the  Rejiraints  they  are  put  under. 

1.  From  going  rive  Miles  from  Horns.  v.  261 

2.  From  coming  to  Courc.  v.  26? 

3.  From  keeping  Arm.s.  v,  262 

4.  From  coming  within  ten  Miles  of  Zo«^tf».  V.  262 
Qf  the  Forfeitures  they  are  liable  to. 

1.  That  of  two  Parts  of  a  Jointure  or  Power.  v.     263 

2.  That  of  20/.  for  not  receiving  the  Sacrament  yearly  after  Con- 
formity. V.     263 

3.  That  of  100/.  for  an  unlawful  Marriage.  v.     263 

4.  That  of  100/.  for  an  Omiffion  of  laufui  Baptifm.        v.     263 

5.  That  of  20/.  for  an  unlawful  Burial.  v.     264 
Of  the  Inconveniencies  they  are  fuhjeil  to. 

1.  That  thcr  Houles  may  be  fcarched  for  Reliques,  whether  they 
be  Men  or  Women.  v.     264 

2.  If  they  be  Women,  and  married,  that  they  may  be  committed. 

V.  264 

Of  the  Offence  of  not  making  a  Declaration  againjl  Popery  y  and  the  Re- 
jiraints itJubjeSis  them  to. 

1.  From  iitting  in  Parliament.  'V.  264 

2.  Holding  a  Place  at  Court.  v.  265 

3.  From  living  within  ten  Miles  of  ioWflw;  v.  265 

4.  Fioci  keeping  Arms,  v.  266 

«>/ 
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Of  the  Offence  hi promoiing  or  profejfjing  the  Pcpifp  Religion. 

1.  Of  the  Offence  of  faying  or  hearing  Mafs  or  oiher  Popifii  Ser- 
vice. Vol.  V.     266 

2.  Of  giving  or  receiving  Popifh  Education.  v.     267 

3.  Of  buying  or  felling  Popifh  Books.  v.     270 

4.  Of  keeping  School.  v.     370 

5.  Of  withholdin  .   a  competent  Maintenance  from  a  Proteftant 
Child.  V.     270 

6.  Of  the  Difability  of  thofe  profefCng  the  Popilh  Religion  to 
prefent  to  a  Church,  v.     270 

7.  Of  their  Diiabilicy  to  purchafe,  v,     273 

PartJOn*  Vol.  V.    Page  285. 

By  nvhom  to  he  granted  V.      285 

In  ivhat  Cafes ,  and  fcr  ivhat  Offences  it  mny  be  granted.  v.     286 

Where  a  Pardon  is  '^rantahle  of  commo>i  Right.  v.      289 

Of  the  Valid' ty  of  a  Pardon  ;  and  therein,  by  ivhat  Words,  ^reafons. 
Murder,  Felony,  and  other  Offences  may  be  pardoned ;  and  therein,  of 
Pardons  hj  Implication,  and  'where  the  King  Jhall  be  faid  to  be  deceived 
in  hts  Grant  thereif.  V.      290 

Whether  a  Pardon  may  be  conditional.  v.      291 

M'ho  may  take  Advantage  cf  a  Pardon,  and  to  njuhom  it  ^(h  all  be  faid  to  ex- 
tend. V.     293 
//;  nuhat  Manner  a  Pardon  is  to  he  taken  advantage  of. 

1,  In  what  Manner  a  general  Pardon  by  Parliament  is  to  be  taken 
Advantage  of.  v.     293 

2.  In  what  Manner  a  particular  Pardon   under  the  Great  Seal  is 
to  bet;  ken  Avivar.rage  of.  v.      294 

^he  PffeBs  and  Confequences  of  a  Pardon,  and  to  ixhat  the  Party  Jhall  be 
rcfiored.  v.     295 

Pauper.     Vol.  V.  Page  297. 

Of  the  Right  to  fue  in  pro  forma  pauperis,  and  the  Manner  cf  Admit- 
tance.  v.      797 

Whether  the  Defendant  may  be  alloiued  to  defend,  as  luell  as  a  Plaintiff  to 
y«^.  in  forma  pauperis.  v.     299 

In  nxjhat  Cafes  to  he  fo  admitted.  V.      300 

In  ivhat  Cafes  to  be  difpaupered  and  to  pay  Cofls.  V.     300 

Jg>cr/uri?.    Vol.  V.  Page  301.  Vol.  VII.  Page  508. 

What  it  is  by  the  Common  Lanu,  nndhonu  refrained  andpunifhed.  v.      302 
irlouj  rejirai?ied  and  pumfhed  by  Statute,  v.     30 J 

jptracp.     Vol.  V.  Page  310. 

f)ircj)ar^    V0I.V.  Page  318. 
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ipicas  antj  pieatiinjT*    Vol.  V.  Page  321. 

Vhe  feueral  Parts  and  the  Order  of  Pleading.  Vol.  v.     326 

^he  Declaration. 

1.  The  Nature  thereof;  and  therein,  of  adding  feveral  Counts 
in  the  fame  Declaration.  •  v.     328 

2.  Who  may  join  or  be  joined  in  the  fame  Declaration,     v.     330 
■^.  What  Matters  may  be  joined  in  the  fame  Declaration,  v.     330 

4.  Of  the  Declarations  agreeing  with  the  Writ.  v.     331 

5.  Of  the  Sufficiency  and  Certainty  required  in  the  Declaration  ; 
and  therein,  of  Matters  of  Inducement,  and  that  which  is  the 
Gift  of  the  Adion. 

1.  Where  by  the  Declaration  it  muft  appear  that  the  Plaintiff 
hath  a  Rir'ht.  v.     332 

2.  Where  the  Plaintiff  muft  fhev/  that  he  hath  performed  what 
was  requifite  on  his  Part.  v.     337 

3.  Where  general  Allegations  in  the  Declaration  arefufficient  ; 
and  therein,  of  Mifrecitals  and  Omiflicns.  v.     339 

4.  Where  the  Averments  muft  be  pofuive  and  cxprefs  in  the 
Declaration.  v.     345 

5.  Of  the  Certainty  required  in  the  Defcription  of  the  Thing 
declared  for.  v.     347 

6.  Of  the  Declaration's  being  good  in  Part  and  void  in  Part. 

V.     349 
Of  Imparlance. 

1.  Of  the  Nature  thereof,  and  the  feveral  Kinds. 

2.  What  the  Defendant  muft  do  before  any  Imparlance. 

3.  What  he  is  to  plead  after  the  general  Imparlance. 

4.  What  maybe  pleaded  after  the  fpecial  Imparlance. 

5.  In  what  Cafes  the  Courts  exercife  a  difcretionary  Power  ia 
granting  or  refuiing  an  Imparlance.  v.     355 

Of  makitig  Defence  ;  and  therein,  of  the  Difference  betn.veen  full  and  half 
Defence.  V.      356 

^he  fe^veral  Kinds  of  Pleas. 

J.  Of  Pleas  to  the  Jurifdlclion. 

1.  To  what  Courts  to  be  pleaded,  and  of  the  Difference  be. 
tweena  Plea  to  the  jurifdidion  and  a  Claim  of  Conufance. 

.v._    357 

2,  The  Manner  and  Time  of  Pleading  to  the   Jurifdidion. 

V.    360 
2.  Of  Pleas  in  Abatement.    FideTit.  Abatement. 
Of  Foreign  Plea.  vii.     383 

Of  Pitas  in  Bar  and  in  Chief 

1.  Of  the  General  Iflue,  and  how  formed.  v.     361 

2.  Immaterial  and  informal  LTues,  and  where  aided.         v.     364 

3.  Of  fpecial  Pleas  ;  and  therein,  of  Pleas  amounting  to  the  gene- 
ra! Iffue,  and  of  Matters  which  may  be  pleaded  or  given  in 
Evidence.  v.     370 

4.  Of   fham  Pleas,   and  the   Confequence  of  falfe  Pleading. 

V.  377 
ITraverfe. 

1 .  The  Nature  thereof.  v.  378 

2.  In  what  Cafes  a  Traverfe  is  permitted.  v.  381 

3.  In  what  Cafes  a  Traverfe  is  neceffary.  v.  383 

4.  Whether  there  may  be  a  Traverfe  upon  a  Trayexfe.'      v.  385 

5.  To 
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v. 

352 

V. 

353 

V. 

354 
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5.  To  what  Point  the  Traverfe  fhall  be  taken  ;  and  therein,  what 
Matters  are  traverfable,  and  of  the  Manner  of  taking  there- 
of- Vol.  V.     390 
Pleas  in  Bar,  their  Sufficiency  and  Certainty. 

1.  That  the  Plea  mult  be  proper,    and  adapted  to   the  Aftion. 

V.     400 

2.  That  the  Plea  muft  be  good  in  Subftance;  and  therein,  of 
Matter  of  Inducement,  and  that  which  is  the  Gift  of  the  De- 
fence. V.     404 

3.  Of  general  Pleading  to  avoid  Prolixity;  and  therein,  of  afSrm- 
ative  and  negative  Pleas.  v.     ,}.o8 

4.  Of  Surplufage  and  Repugnancy  in  Pleading.  v.     414 

5.  That  the  Pleading  ought  to  be  dired  and  not  argumentative. 

V.     418 
6    Negative  Pregnant.  v.     419 

7.  That  Things  muft  be  pleaded  according  to  their  Operation  ia 
Law.  V.     421 

8.  Of  Colour  in  Pleading.  v.     423 

9.  Of  pleading  Non-tenure  and  DIfcIaiming.  v.     426 

10.  Pleading  Hor J  de/on/ee.  v.     427 

11.  Eftoppels  in  Pleading.  V.     428 

12.  Pleading  with  a  Pro/ert,  and  demanding  Oyer. 

1.  In  what  Cafes  there  mull  be  a  Pro/ert  or  Monfiran$  de  fait. 

V.  432 

2.  Of  demanding  Oyer.  v.  436 

13.  Pleading  a  Recovery  in  a  former  Aftlon.  v,  439 
Duplicity  in  Pleading. 

1.  The  Reafonwhy  Duplicity  is  a  Fault,  and  the  Manner  of  tak- 
ing Advantage  thereof.  v.     443 

2.  What  fliall  be  faid  Duplicity  in  Pleading."  v.     445 

3.  Of  pleading  double  by  Leave  of  the  Court.  v.  447 
Departure  in  Pleading.  v.  449 
Repleader. 

1.  Of  the  Nature  of  a  Repleader,  and  Manner  of  awarding  it. 

v-     1-53 

2.  A  Repleader  in  what  Cafes  to  be  awarded.  ?      4154 

3.  Repleader  at  what  Time  to  be  awarded.  v.  457 
Demurrer. 

1.  The  Definition  and  Nature  cf  a  Demurrer.  v.     457 

2.  The  Manner  and  Form  of  demurring  ;  and  therein,  of  joining 
in  Demurrer,  and  waiving  thereof.  v.     458 

3.  What  Fafts  are  admitted  by  a  Demurrer.  v.     460 

4.  How  far  a  Judgment  on  a  Demurrer  is  peremptory,     v.     460 

5.  Of  the   DiiFerence   between  a  general  and  fpecial  Demurrer. 

V.     461 

6.  What  Things  are  good  on  a  general  Demurrer,  that  would  be 
otherwife  on  a  fpecial  one.  v.     463 

7.  Demurrer  to  Evidence.  v.  466 
"Plea  at  'what  Titne  to  he  put  in,  and  the  Ceremony  requijite  therein,  v.  469 
Continuance  and  Di/continuance  in  Pleading.  v.  473 
Pleas.     Puis  darrein  contuiuance.                                                    v.  477 

for  more  of  Pleadings,  vide  the   Divifion  Pleadings  under  many 
Titles. 

you  vn.  y  y  jpyemunke. 
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Ptemunite,     Vol.  v.    Page  481.  ^ 

IVIpat  Offences  come  under  the  Notion  of  a  Premunire.  Vol.  v.     48  i 

Of  the  Punijhment  therein.  V.     484. 

prerogatitie.    Vol.  V.  Page  486. 

When  the  King  commences  his  Reign,  and  the  Ceremony  requijite  therein. 

V.   ,491 
Of  the  King^s  Prerogati-ve  as  univerfal  Occupant. 

1.  That  he  is   univerfal  Occupant,  and  entitled  to  all  defelift 
Lands. 

2.  Of  his  Prerogative  in  Efcheats. 

3.  Of  his  Prerogative  in  Seas  and  Navigable  Rivers. 

4.  Of  his  Prerogative  in  Swans  and  Royal  Fifties; 
ij.  Of  his  Prerogative  in  Pons  and  Havens,     v.  502, 

6.  Of  his  Prerogative  in  Beacons  ind  Light-Houfes. 

7.  Of  his  Prerogative  in  Wreck. 
2.  Of  his  Prerogative  in  Relation  to  Coins  and  Mines. 
9.  Of  his  Prerogative  in  derelidl  Goods ;  and  therein,  of  Waifs, 

Strays,  and  Treafure  Trove.  v.     516 

10.  Of  his  Prerogative  in  Fines  and  Forfeitures.  v.     518 

Of  his  Prerogative  ever  the  Perfons  of  his  SubjeQs. 

1.  Who  fhall  be  faid  his  Subjedls.-  v.     519 

2.  That  he  is  entitled  to  the  Service  and  Allegiance  of  his  .Siib- 
jedls;  and  therein,  of  the  Oaths  injoined  them.  v.     520 

3.  That  he  may  reftrain    his  Subjedls  from  going  abroad ;  and 
rherein,  of  the  Writ  deNe  exeat  Regno.  v.     522 

4.  That  he  may  command   his  Subjeds   to   return  home ;  and 
therein,  of  awarding  a  Privy  Seal.  v.     524 

Cj  the  King  as  the  Fountain  of  Jujiicey  and  entrufted  -with  the  Execution 
of  the  Lanvs. 

1.  That  all  Civil  Jurifdiftion  flo\/s  from  the  King.  v.      526 

2.  Of  the  King's  Prerogative  in  Ecciefiaftical  Matters,      v.     527 

3.  Of  his  Prerogative  in  creating  Officers.  v.     531 

4.  Of   his  Prerogative  in  making   Wf.r   and    Peace,    v.    533 

vii.     511 

5.  Of  his  Prerogative  in   taking  care  of  InfantSj,  Idiots,  Luna- 
ticks,  and  Charitable  Ufes.  V.     533 

6.  Of  hij  Prerogative  in  pardoning.  v,     534 

7.  Of  Difpenfaticns  and  iVi5»o^a»/f.f,  v.     534 

8.  Of  his  Proclamations.  v.     548 
H01U  the  Rules  of  Lanv  differ  ivith  refped  to  the  King  and  a  private  Per- 

fon.  v.  550.     vii.     511 

I.  Of  what  Things  incapable  from  the  Dignity  of  his  Perfon  and 

Office.  V.     550 

1.  What  Things  enure  to  lilm  in  hisnatural>  what  in  his  political 

Capacity.  v.     551 

3.  Of  the  DiiFerence  in  the  Rules  of  Law  as  direfting  the  King's 
Property,  otherwife  than  that  of  a  Subjedl.  v.     552 

4.  That  his  Rights  faall  be  preferred  to  the  Subjects  where  they 
happen  to  meet.  v.    558 

5.  Of 
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5.  Of  A£ls  of  Parliament  which  extend  to  or  bind  not  the  KIngi 

Vol.  V.     559 

6.  That  no  Lsches  can  be  imputed  to  him  ;  and  therein,  of  the 
Maxim  Nullum  Tempus  occurrit  Regi.  v.     562 

7.  Of  his  Prerogative  in   his  Suits  and  Proceedings  in  Courts  of 
JuRice.  V.     564 

Of  the  Kings  Grants  and  Letters  Patents. 

1.  What  Things  the  King  may  grant.  v.  577.  vii.  513 
i.  Of  Grants  arifing  from  his  Prerogative  of  Power,  and  which. 

ara  inieparably  anne::«d  to  ihe  Crown.  v.     577 

2.  Of  Cirants  arifing  from  his  Interell.  v.     579 

3.  Kow  far  the  King  muft  have  an  Intereft,  in  order  to  enable 
him  to  grant.  v.     596 

4.  Grants  tending  to  a  Monopoly;  and  therein,  of  Things  of  a 
new  Invention.  v.     59! 

5.  Grants  of  the  fole  Liberty  of  Printing.  v.     59^ 

2.  Of  the  Conftruftion  of  the  King's  Grants  and  Letters  Patents, 
as  to  their  being  good  or  void  J  and  therein,  of  the  King's  be- 
ing deceived  in  bis  Grant.  v.     602 

3.  Where  the  King's  Grantee  fhall  partake  of  his  Prerogative. 

V.     606 

PriDilege*     Vol.  v.  Page  607* 

The  Duties  and  Offices  from  ivhich  certain  Perfons  by  reafon  of  their  Privi- 
lege are  exempt.  v.     608 

7he  particular  Priiiileges  in  Suits  allotoed  Officers  and  Attendants  in  the 
Courts  of  Juffice. 

1.  Who  are  the  Officers  thus  entitled  to  Privilege.  v.     613 

2.  Of  th6  Privilege  and  Protection  allowed  thofe  whofe  Attend- 
ance is  necefTarily  required.  V.     616 

3.  frt  what  Cafes  this  Privilege  is  to  be  allowed.  v.     618 

4.  Of  claiming  and  allowing  Privilege  ;  and  therein,  that  it  mail: 
be  fet  forth  and  pleaded.  v.     619 

5.  How  privileged  Perfons  are  to  fue   and  be   fued,     v.     623 

vii.     5  1 3 

6.  Whether  there  can  be  Privilege  againft  Privilege.         v.     625 
Privilege  of  Peers  and  Members  of  Parliament. 

I     Who  are  entitled  to  this  Privilege.  v.     626 

2.  How  far  this  Privilege  extends  to  their  Servants  and  Attend- 
ants. V.     627 

3.  In  what  CaTes  this  Privilege  is  to  be  allowed.  v.     629 

4.  Of  the   Commencement  and  Continuance  of  this  Privilege. 

V.     631 

5.  How  Privilege  is  to  be   claimed   and   taken   Advantage   of. 

V.     634 

6.  What  ftiall  be  deemed  a  Breach  of  Privilege.  v.     637 

7.  Of  the  Proceedings  in  Courts  by  and  againft  Perfons  entitled 
to  Privilege  of  Parliament.  v.    638 

Pr0f3lbiti0n.     Vol.  v.  Page  646. 

What  Courts  may  grant  a  Prohibition.  v.     648 

Whether  the  granting  a  Prohibition  be  difcntionary  or  ex  dcbito  juftitias. 

V,    649 
y  y  2  Who 
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Who  have  a  Right  to/uch  Wris,  and  may  demand  it.  Vol.  v.     65O 

IVho  may  join  in  f:<  h  Writ .  v.      65  I 

Of  the  Siiggejlion  and  Manner  cf  oltaining  a  Prohibition.  v.      65  I 

When  to  be  granted  ahjalutely,or  hoc  ufcjue  only  ;  and  therein t  of  direSling 

the  Party  to  declare  on  his  Prohibition  v.      660 

'  Whether  mere  than  cnefuch  Writ  is  to  be  a^warded.  v.     661 

jit  ivhat  Time  to  be  granted  j  and  therein,  in  nuhat  Cafes  it  may  be  granted 

after  Sen: tnce  -  v.     665 

To   ijohat  Courts  a  Prohibition  may  be  avjarded  y  and  therein,  that    the 

Superior  Courts  are  to  determine  the  Boundaries   cf  all  Inferior  Jurif- 

diCiions.  V.      664 

Prohibitions  to  Inferior  Tem^cral  Courts  in  nt:hat  Lfances  to  be  granted, 

''  '  V.     667 

Prohibitions  to  the  Spiritual  Court  in  ivhat  Ivflances. 

1.  Where  they  medille  wiih  a  Matter  purely  Temporal,  v.     670 

2.  Where  thev  dftef-.nine  on  a  Matter  of  rreehold.  v.     672 

3.  In  wha;  Cafes  a  Prohibition  lies  when  they  determine  on  Cri- 
minal OfFences.  ^  v.     673 

4.  Where  the  Ecclefidlical  Courts  determine  on  A£ls  of  Parlia- 
ment. _  V.     674 

5.  In  what  Gafes  they  have  a  concurrent  Jur!fdi£licn,  and  may  de- 
teiminc  Incidents.  v.     675 

The  Oj'ence  of  paying  Dijovedience  to  a  Prohibition.  V.     679 


iReieafe.    Vd.  V.  680. 

Relenfes  that  are  exprefs  and  by  Deed. 

1.  Of  the  Words   and   Ctremory  requifite  in  an  exprefs  Releafe. 

V.     682 

2.  How  far  a  Covenant  or  Agreement  may  operate  as  a   Defca- 
fance  or  Releaf'e,  v.      683 

3.  How   far   a  Difpofition  by  Will  may  operate  as   a    Pvclejfc. 

V.  684 
Releafe  by  Operation  "f  Lan-v,  honv  created,  and  the  EffeEl  thereof,  v.  6S5 
Releafes  of  Lands  and  Hereditaments,  hciu  they  enure.  V.      689 

1.  Of  Releaies  th:.t  c.Ture  by  w^y  of  Mitter  le  Efate.         v.     689 

2.  Rf  leafes  by  way  of  Miittr  le  Droit.  v.     690 

3.  R-leafes  thatenorc  by  way  of  Extinguifliment.  v.     693 

4.  Releafes  that  enure  by  way  of  Enlargement ;  and    therein,  of 
the  modern  Manner  of  Conveyancing  by    Leafe  and  Releafe. 

V-.  694 

5.  What  Ellate  or  Intereft  pafTes  by  the  Releafe  ;  and  therein,  of 
the  Words  requifite  to  an  Enlargement.  v.     697 

Who  in   refpeci  of  their  Right  and  Intereji  are  capable   cf  releafng. 

V.  698 
Of  Releafes  by  Executors  and  Adminijlrators,  V.      700 

Ho^' far  the  Hi'fiand''s  Rthafc  Jhall  bind  the  Wife.  v.     701 

To  luhofe  Benefit  a  Releafe  Jhall  enure  j  and  ivho  Jhall  be  hound  thereby ^ 

though  not  a  Party  to  the  Releafe, '  v.      70a 

H OIK)  far  a  Pofftbility  cr  Contingent  Interef  may  be  releafed.  v.      704 

Hew  the  operati've  Words  in  a  Releafe  have  been  conjlrued  i  and  therein,  of 

the  Words. 

1.  Claims  and  Demands,  what  are  releafed  thereby,  v.     706 

2.  By  a  Releafe  of  all  Actions  and  Suits.  v.    709 

Releafe^ 
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Releafe,  in  nvhat  Cafes  rejirained  to  tlpe  fpecial  Purpofe  of  <wb!ch  it  nvat 
gi'ven.  Vol.  V.     710 

JVhat  Right  and  hiterefi Jhall  befaidto  be  rekafed;  and  therein,  of  Mif- 
recilals  and  Exceptions  in  Relecfes.  v.     712 

lEemainDer  anD  i?»eDerQ'oih    Vol.  V.  Page  715. 

Of  iMhat  Things  a  Remainder  may  be  made.  v.     719 

What  Words  arefuficisnt  to  create  a  Remainder. 

I.  Of  the   Propriety  of  c:ic  VVortls  made    ufe  of  to  pafs  the  Re- 

nia.ndc-r,  \^.     17X 

z\   Of  the  Defcriptiors  or  D:  fignation  of  the  Perfon  who  is  to  take 

the  Rem-.intler.  v.      -24. 

Of  the  fever  al  Kinds  of  Remainders  as  diftinguipedinto  Remainders  njejiedt 

or  in  Contingency  and  Ateyance.  v.      73  r 

Of  Remainders  in  Akeyame  and  Contingency  ;   luhat  Eflate  is  fvficient  to 

fupport  them  ;  tvhere  they  are  to  take  efe^  ;  and  by  ivhat  Means  they 
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/«  ivbat  Cafes  a  Jujlice  of  Peace  may  ex  officio  take  Surety  of  the  Peace, 

Vol.  vi.  429 
Who  may  require  Surety  of  the  Peace,  vi.     429 
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Ofnvhat  Things  a  pr(dial  Tythe  is  (fiie. 
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To  lAjhom  Parochial  Tythes  are  to  be  paid. 
To  ixihom  Extra  Parochial  Tythes  are  to  be  paid, 
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Ho%v  far  the  Cujicin  of  a  Parijh  is  to  be  regarded  in  the  fetting  out  of 
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